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. INTRODUCTION & SUMMARY OF ARGUMENT

As part of the construction of a new consumer warehouse in the
City of Burlington, Respondent Costco Wholesale Corporation (“Costco”)
spent $1.7 million on the installation of traffic improvements to the
intersection of Interstate 5 and George Hopper Road. Prior to these
improvements, the intersection had a failing level of service. Because the
improvements would add substantial traffic capacity that created a benefit
beyond the impact of Costco’s warehouse project, the City agreed that
Costco could potentially recover $850,000 of its costs under a latecomers
agreement. Latecomers agreements are statutory creations that allow a
developer to seek reimbursement for sewer or road infrastructure built by
the developer that creates additional benefit beyond what is needed to
mitigate the impacts of the immediate development. Ch. 35.72 RCW; see
also ch. 35.91 RCW (concerning water and sewer facilities).

Plaintiff-Appellants own property that would potentially be subject
to the Costco latecomers agreement, should Appellants develop their
property with a more intense use during the time that the agreement is in
effect. In 2007, Appellants received notice of the proposed latecomers
agreement and were advised that their property was within the proposed
assessment reimbursement area. Appellants objected and requested a

hearing before the City Council, which was held on August 23, 2007, and
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October 8, 2009. Appellants’ attorney was present at both hearings and
presented testimony and legal argument. At the end of the second hearing,
the City Council voted 6-1 to deny Appellants’ appeal.

Fourteen months later, in February 2011, Appellants’ attorney
appeared at a City Council meeting and demanded another hearing. The
Council denied the request and instead voted to adopt finding of facts
memorializing its earlier decision. Fifty-seven days after the Council
meeting, and eighteen months after the vote denying their appeal,
Appellants filed this lawsuit.

Rather than file under the Land Use Petition Act, ch. 36.70C RCW
(“LUPA”), Appellants based their claims on theories of declaratory
judgment, constitutional writ, and statutory writ. Under any applicable
legal standard, Appellants’ lawsuit is an untimely attack on the City
Council’s decision to deny Appellants’ appeal. The superior court
properly found that Appellants’ claims should have been filed under
LUPA and were subject to dismissal because they were not brought within
21 days of the Council’s October 8, 2009 vote denying their appeal. Even
giving Appellants every benefit of every doubt and concluding that the
proper triggering event is the Council’s February 2011 meeting, Appellants’

suit is still untimely because it was filed on April 8, 2011—57 days later.
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And, even assuming, arguendo, that Appellants had properly brought
claims for writ of review or declaratory judgment, these claims were also
untimely. Like LUPA petitions, writs and declaratory judgment actions
must be filed in a timely manner. In land use cases, the “reasonable time”
for filing a writ or declaratory judgment action is a matter of days, not
months or years. E.g. Summit-Waller Citizens Ass’n v. Pierce County, 77
Wn. App. 384, 392, 895 P.2d 405 (1995) (“[T]ime limits are short. Thirty
days is typical.”). Appellants’ 18-month delay from the October 2009
hearing does not comport with any possibly applicable standard.

Appellants spend much of their brief complaining about fairness, but
the delay in this case has been largely caused by Appellants’ litigious
conduct and their ten-year campaign to stop the Costco latecomers
agreement. Since filing their lawsuit, Appellants have challenged virtually

every aspect of the City’s latecomers process—filing four motions for partial

! Appellants’ claims were also subject to dismissal on numerous grounds not
reached by the superior court. Their writ claims were ripe for dismissal because
Appellants did not meet the standard for a constitutional writ—demonstration of
arbitrary and capricious government conduct. See Coballes v. Spokane County,
167 Wn. App. 857, 866-67, 274 P.3d 1102 (2012). Similarly, Appellants’
request for declaratory judgment was subject to dismissal because Appellants had
other avenues of relief available, and a declaratory judgment cannot be used to
make an “as applied challenge” to a government action. See City of Federal Way
v. King County, 62 Wn. App. 530, 535 n.3, 815 P.2d 790 (1991); Seattle-King
County Council of Camp Fire v. Dept. of Revenue, 105 Wn.2d 55, 58, 711 P.2d
300 (1985).
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summary judgment. After careful consideration by the Honorable Bruce |I.
Weiss, each of Appellants’ motions was denied.

It is beyond dispute in this case that Costco invested $1.7 million to
create infrastructure that continues to benefit other property owners and the
citizens of Burlington. Costco acted in good faith and followed the process
prescribed by the City. Instead of being able to implement its latecomers
agreement, Costco has been forced to incur the time and expense of this
litigation.

Appellants’ case is untimely and their numerous motions for
summary judgment were not supported by applicable law. For these
reasons, Respondent Costco respectfully requests that this Court affirm the
well-reasoned decisions of the superior court and deny Appellants’ appeal.

1. RESTATEMENT OF ISSUES ON APPEAL

Although Appellants make several assignments of error on appeal,
consideration of only two issues is necessary to resolve this case:

1) A “land use decision” under LUPA includes a final
determination regarding the application of rules regulating property
development to a specific property. RCW 36.70C.020(2); see, e.g.,
James v. County of Kitsap, 154 Wn.2d 574, 115 P.3d 286 (2005) (impact
fees); City of Federal Way v. Town & Country Real Estate, LLC, 161 Wn.

App. 17, 252 P.3d 382 (2011) (traffic mitigation fees). The assessment
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reimbursement area and latecomers agreement approved by the City of
Burlington would impose fees on individual parcels of property developed
during the agreement’s effective period as a condition on future
development. Was the City Council’s vote to deny Appellants’ appeal of
Resolution 13-2006, following two formal hearings before the Council
that included introduction of exhibits, witness testimony, and legal
argument by Appellants’ attorney a “land use decision” subject to LUPA?
2 LUPA provides the exclusive means for judicial review of a
land use decision. RCW 36.70C.030(1). A LUPA petition must be filed
within 21 days of the decision, or the petition is barred and the court has
no jurisdiction. RCW 36.70C.040; Knight v. City of Yelm, 173 Wn.2d 325,
337, 267 P.3d 973 (2011). Here, the City Council’s final decision was made
by a vote in the presence of Appellants’ counsel at the October 2009 hearing
and was published in the City’s meeting minutes. Was Appellants’
complaint—filed 18 months after the City Council’s decision—untimely?
(3) Assuming, arguendo, that the court finds that Appellants’
case was not subject to LUPA, should the case be dismissed because it was
not timely filed under the applicable limitations periods for land use

declaratory judgment and writ actions?
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I11.  STATEMENT OF THE CASE

A. The City Requires Improvements To George Hopper
Road As A Condition Of Costco’s Development.

As part of the permit review process for Costco’s new consumer
warehouse, the City of Burlington evaluated the project for consistency
with the City’s comprehensive plan and development regulations pursuant
to the State Environmental Policy Act, ch. 43.21C RCW (“SEPA”). See
Burlington Municipal Code (“BMC”) 15.12.010(C). Following SEPA
review, the City issued a Mitigated Determination of Non-Significance
(“MDNS”) that required Costco to complete a number of traffic mitigation
measures over the next two years to the interchange of George Hopper
Road and Interstate 5.° App’x 1. These improvements were a condition
of project approval and created additional traffic capacity beyond what
was necessary to mitigate the impact of Costco’s development. Id.;
CP 382 (1 2), 226 (1 3), 231-32.

Pursuant to chapter 35.72 RCW, the City agreed that Costco could

pursue a latecomers agreement that would provide Costco the possibility

2 Mitigation measures included a new traffic signal at the southbound I-5 on- and
off-ramps, a traffic signal at the northbound off-ramp, more storage lanes on the
southbound off-ramps, channelizing the south leg of the northbound off-ramp for
separate right and left turn lanes, and adding an eastbound left turn lane at the
northbound on-ramp. CP 386-88 (MDNS condition #14). A copy of the City’s
MDNS is attached as Appendix 1. Additional facts concerning the statutory
requirement that Costco construct the improvements pursuant to an ordinance are
contained in Section VI.C, below.
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of obtaining reimbursement from future developing properties that utilized
the traffic improvements Costco constructed. App’x 1 at 388 (discussing
payback agreement); CP 252-53. Costco agreed to complete the
improvements with that understanding. CP 252-53. Of the $1.7 million
that Costco paid for the improvements, Costco sought approximately
$850,000 for the additional benefit created. CP 253, 382.

B. The Proposed Assessment Reimbursement Area And
Latecomers Agreement Are Prepared.

As the basis for a latecomers agreement, Transportation Solutions,
Inc. (“TSI”), prepared and forwarded to Costco and the City a draft traffic
analysis. CP225-26 (11 1, 5), 231-37. The proposed assessment
reimbursement area (or “benefit area”) is specifically designed to apply to
those properties benefiting from Costco’s improvements. CP 226 (1 5).
As is typical of latecomers agreements, the actual assessment that would
apply to future development on a property in the benefit area relates to the
number of PM peak (afternoon rush hour) trips that the property would
send to the George Hopper Road improvements. CP 227 (1 6).

The number of trips depends on two factors: (1) the location of the
property with respect to the improvements and (2) the land use to be

developed on the property. 1d. The assessment amount is based on the
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proposed use of the property at the time of development and the property’s
proximity to the improvements. Id.

The proposed latecomers agreement here has 34 different traffic
analysis zones and 27 different land use categories. 1d.; CP 231-37. To
determine the rate paid by any individual property owner, one would
identify the zone in which the property is located and then find the type of
use to which the property would be developed. CP 227 ( 6).

No fees are assessed until the latecomers agreement has been
executed and recorded with the county auditor and the property owner
within the benefit area is issued a development permit that triggers a
latecomers fee. RCW 35.72.020, .040; see Woodcreek Land Ltd. P’ships
I, 11, 11l & IV v. City of Puyallup, 69 Wn. App. 1, 9-10, 847 P.2d 501
(1993).

C. Appellants Receive Notice Of The Latecomers
Agreement And Request A Hearing.

In 2006, the Burlington City Council passed Resolution 13-2006.
CP 390-91 (attached as Appendix 2). This resolution established the
preliminary assessment reimbursement area based on TSI’s analysis;
directed notice to affected property owners, including Appellants; and
authorized the mayor to execute the latecomers agreement in substantially

the form of the proposed agreement on file. Id.
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Appellants each received notice in March 2007. CP 104-07.
Consistent with RCW 35.72.040, the notice informed Appellants that their
property was located within a latecomers benefit area and that there was a
preliminary assessment determined for the property, although the actual
amount of the assessment would depend on the proposed development.
Id. The notice stated that, in the event that Appellants decided to
redevelop their property during the term of the latecomers agreement, any
fee would be due upon issuance of a building permit for that new use. Id.
Finally, the notice informed Appellants that they had a right to request a
hearing on the latecomers agreement. 1d.

Within two weeks, Appellants retained land use counsel and
requested a hearing, as did certain other landowners whose properties
were also part of the benefit area and potentially subject to latecomers
fees. CP 407-10, 500. As part of the hearing request, Appellants’ counsel
requested copies of several documents to prepare for the hearing. CP 500.

D. After Two Hearings, The City Council VVotes To Deny
Appellants’ Appeal.

The City Council held two hearings on the property owner appeals:
one on August 23, 2007 and one on October 8, 2009. CP 227-28 ({ 8),
383 (1 6). Counsel for Appellants appeared at both hearings and presented

argument and testimony against the latecomers agreement and proposed
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benefit area. Id.; CP 409. As a result of Appellants’ counsel’s testimony
regarding the extension of Goldenrod Road that occurred after the City
traffic analysis used to establish the benefit area, Costco and the City
agreed to modify the traffic analysis zone for Appellants’ property,
thereby lowering their potential assessment rates. CP 227-28 ({ 8), 239-
43, 383 (1 6), 402 (1 4).

At the conclusion of the October 8, 2009 hearing, the City Council
voted 6-1 to deny Appellants’ appeal and affirm Resolution 13-2006.
CP 4 (12.10), 458-60. A detailed summary of the proceedings was
printed in the City Council’s meeting minutes. CP 458-60 (attached as
Appendix 3).

Sixteen months later, on February 10, 2011, Appellants’ counsel
appeared at a City Council meeting and demanded a new hearing in the
Costco matter. CP 464 (attached as Appendix 4). The City Council
denied the request for a third hearing and voted unanimously to adopt
findings memorializing their October 2009 decision denying Appellants’
appeal. Id. The City’s findings were later published by the City. CP 470-
79 (attached as Appendix 5). Appellants have never identified any
discrepancy or error between the vote at the 2009 hearing and the

subsequently adopted findings memorializing that decision.
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E. Appellants File This Lawsuit.

Appellants filed their complaint in Skagit County Superior Court
on April 8, 2011. CP1-7. The entire case was heard by visiting
Snohomish County Superior Court Judge Bruce I. Weiss.

Appellants’ lawsuit was filed more than four years after the City
Council passed Resolution 13-2006; eighteen months after the City
Council denied Appellants’ appeal in October 2009; and fifty-seven days
after the February 10, 2011 City Council meeting. See Appendices 2-4.

During the ensuing four years of litigation, Appellants filed four
motions for partial summary judgment, challenging essentially every
aspect of the latecomers agreement process. CP 99-107, 19-33, 55-66,
108-54. Appellants disputed the City’s latecomers agreement notice
procedures; argued that a statute of limitations barred the agreement;
asserted that no ordinance required Costco’s improvements; and claimed
that there was no benefit remaining from the improvements. Id. After
thorough consideration of the briefing and oral arguments, Judge Weiss
denied each of the Appellants” motions. CP 11-18.

Costco subsequently moved to dismiss Appellants’ complaint as
untimely under both LUPA and the applicable limitations periods for land
use declaratory judgment and writ actions. Simultaneously, Appellants

filed a fifth motion for summary judgment. CP 67-98, 665-83. Argument
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for both motions was heard on the same day. At the hearing, Judge Weiss
ruled that Appellants’ lawsuit was untimely under LUPA and granted
Costco’s motion to dismiss. Thus, the court did not reach Appellants’ fifth
summary judgment motion. CP 8-10. This appeal followed.

F. No Latecomers Agreement Has Been Executed.

It is undisputed that no final latecomers agreement has been
executed by the City. Because an executed latecomers agreement has not
been recorded with Skagit County, the City has not (and cannot, under
RCW 35.72.040) sought to collect any assessments from Appellants. It is
also undisputed that Appellants have never filed a development permit
application or been assessed any latecomers fee.

IV. STANDARD OF REVIEW

An appellate court reviews a superior court’s decisions on motions
to dismiss and motions for summary judgment de novo. Eugster v. State,
171 Wn.2d 839, 843, 259 P.3d 146 (2011); see also Becker v. Cmty.
Health Sys., 184 Wn.2d 252, 359 P.3d 746 (2015). In reviewing the
rulings on Appellants’ four summary judgment motions, the court views
all facts and inferences in the light most favorable to the nonmoving
party—here, Costco. Eugster, 171 Wn.2d at 843. Summary judgment

should only be granted to the moving party when no genuine issue of

51491218.4 '12‘



material fact exists and the party is entitled to judgment as a matter of law.
Id.; CR 56(c).

Additionally, when a superior court is sitting in an appellate
capacity (as it was in this case), the court “has only the jurisdiction as
conferred by law.” Conom v. Snohomish County, 155 Wn.2d 154, 157,
118 P.3d 344 (2005). A court that lacks jurisdiction due to a party’s
failure to follow statutory procedural requirements must enter an order of
dismissal. 1d. Whether a court may exercise jurisdiction and questions of
statutory construction are questions of law subject to de novo review. Id.

V. APPELLANTS’ CLAIMS WERE PROPERLY DISMISSED
AS UNTIMELY

A. The City Council’s Decision Was A Land Use Decision.

The City Council’s 2006 resolution establishing the assessment
reimbursement area and its subsequent denial of Appellants’ appeal after
hearings before the City Council are indistinguishable from other
municipal actions courts routinely scrutinize under LUPA. Resolution 13-
2006 established an assessment reimbursement area and allowed Costco to
potentially recover its street improvement project costs from benefitted
parcels if those properties are developed in the future. Like other land use
decisions subject to LUPA, the assessment reimbursement area had a

specific, identifiable impact on individual properties.
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LUPA provides the exclusive means to obtain judicial review of land
use decisions. RCW 36.70C.030(1). A “land use decision” is defined as “a
final determination by a local jurisdiction’s body or officer with the highest
level of authority to make the determination, including those with authority
to hear appeals,” and includes the following decisions:

(b) An interpretative or declaratory decision regarding the

application to a specific property of zoning or other

ordinances or rules regulating the improvement,
development, modification, maintenance, or use of real

property; [or]

(c) The enforcement by a local jurisdiction of ordinances

regulating the improvement, development, modification,

maintenance, or use of real property . . ..
RCW 36.70C.020(2)(b)-(c).

The imposition of fees and building and zoning restrictions are
reviewable only under LUPA. See, e.g., Asche v. Bloomquist, 132 Wn.
App. 784, 791, 133 P.3d 475 (2006) (“LUPA applies to interpretative
decisions regarding application of zoning ordinances to specific
property”); accord Coffey v. City of Walla Walla, 145 Wn. App. 435, 439,
187 P.3d 272 (2008) (“Challenges to zoning ordinances and other actions
affecting specific pieces of property [are] to be filed in superior court
under a land use petition.”).

Consistent with this rule, impact and mitigation fees imposed on

multiple parcels have been reviewed by Washington courts under the
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LUPA framework. For example, in James v. County of Kitsap, the
Washington Supreme Court reiterated its prior holdings that the
imposition of impact fees as a condition on the issuance of building
permits was a “land use decision” subject to LUPA’s filing requirements.
154 Wn.2d 574, 586, 115 P.3d 286 (2005); see also Sundquist Homes
Inc. v. Snohomish County, 166 F. App’x 903, 906 (9th Cir. 2006) (citing
James and rejecting plaintiffs’ argument that the imposition of impact fees
is not a land use decision subject to LUPA).

Similarly, traffic mitigation fees are reviewed under LUPA. City
of Federal Way v. Town & Country Real Estate, LLC, 161 Wn. App. 17,
35, 252 P.3d 382 (2011) (challenge of hearing examiner’s decision to
strike traffic impact mitigation payment properly brought under LUPA);
United Dev. Corp. v. City of Mill Creek, 106 Wn. App. 681, 687, 26 P.3d
943 (2001) (challenge of imposition of traffic mitigation fees, impact fees,
and drainage improvement requirements prior to development of property
was properly pursued under LUPA).

When plaintiffs fail to challenge generally applicable fees and
development agreements under LUPA, subsequent challenges are barred.
See Tapps Brewing Inc. v. City of Sumner, 482 F. Supp. 2d 1218, 1232-33
(W.D. Wash. 2007) (plaintiffs’ challenge under RCW 82.02.020 to city’s

imposition of general facilities charge on landowners’ developments to
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pay for reconstruction of city’s storm drainage system not reviewable
because it was not brought pursuant to LUPA).

Appellants argue that latecomers fees based on the assessment
reimbursement area are not analogous to the assessment of other types of
land use fees because such fees are not made as a condition of obtaining a
development permit. But Appellants overlook the fact that reimbursement
under the latecomers agreement is collected as a condition to permit
issuance from property owners who “subsequently develop their property
within the period of time that the contract is effective. . . .” RCW
35.72.020(1)(d). Like other fee assessments subject to LUPA, the
latecomers assessments apply as a condition on future development of
property within the designated benefit area.>

Moreover, Appellants cite no authority suggesting that the judicial
review procedures for analogous land development impact and mitigation
fees should not be instructive here. Nor do they identify any authority that
appeals of latecomers fees are exempt from LUPA. To the contrary,
because latecomers fees impact the development of property—a point

Appellants repeatedly make in their pleadings—LUPA’s policies of

® Despite Appellants’ attempt to distinguish United Development (which
involved a preliminary plat approval conditioned on the payment of traffic and
other impact fees), that case is nevertheless an example showing that such fees
are within the LUPA framework.
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certainty and finality are served by treating appeals of such fees in the
same manner as other land use decisions.

In fact, the parties have long treated the latecomers agreement as a
land use matter. After receiving notice of the agreement, Appellants
immediately hired experienced land use counsel to represent them. See
CP 494 (1 3), 500-01. The City Attorney and the City Council expressly
treated the property owners’ appeals as “a land use issue,” and at least four
land use attorneys presented testimony and legal argument at the hearing,
further evidencing the quasi-judicial nature of the proceedings. App’x 3 at
458-59. As Appellants acknowledged in their complaint, “[t]he City
Council was at that time acting in a quasi-judicial capacity.” CP 4
(1 2.10) (emphasis added).

The latecomers agreement assesses fees upon individual parcels
within the designated benefit area as part of the development permit
process, just like park, traffic, and other infrastructure fees that are
routinely included as permit conditions. Because the latecomers
agreement and benefit area have an individualized effect on particular
property (here, Appellants’ property), the hearing on Appellants’
latecomers appeal constituted a “land use decision” by the City Council

that was subject to LUPA.
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B. RCW 35.72.040 And LUPA Do Not Conflict.

Appellants assert a new argument not presented below that
RCW 35.72.040 and LUPA conflict. Appellate courts generally will not
consider an argument or issue raised for the first time on appeal.
RAP 2.5(a); Washburn v. Beat Equip. Co., 120 Wn.2d 246, 290, 840 P.2d
860 (1992); Ainsworth v. Progressive Cas. Ins. Co., 180 Wn. App. 52, 81,
322 P.3d 6 (2014). Even if considered, however, their argument fails.

Appellants’ entire conflicts argument rests on the last sentence of
RCW 35.72.040(2), which states that the legislative body’s ruling after a
hearing on a latecomers agreement “is determinative and final.” This
sentence does not conflict with LUPA; to the contrary, it evidences
consistency with LUPA’s statutory scheme of requiring a final decision as
a prerequisite to LUPA review.

A land use decision is reviewable under LUPA only if it is a final
determination by the local body or officer with the highest level of
authority to make the determination. RCW 36.70C.020(2). Finality
means that the decision is determinative and fixes the legal relationship of
the parties. See WCHS, Inc. v. City of Lynnwood, 120 Wn. App. 668, 679,
86 P.3d 1169 (2004). As this court has observed, LUPA does not apply to

interlocutory decisions. Id. at 680; accord RCW 36.70C.060(2)(d)
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(requiring exhaustion of administrative remedies); Chelan County v.
Nykreim, 146 Wn.2d 904, 938, 52 P.3d 1 (2002).

RCW 35.72.040 makes clear that when the legislative body rules
after a latecomers appeal hearing, the administrative process is concluded,
with a final decision fixing the rights of the parties. This is wholly
consistent with LUPA and should not be read to create a conflict. See Am.
Legion Post #149 v. Wash. State Dep’t of Health, 164 Wn.2d 570, 585,
192 P.3d 306 (2008) (courts should avoid interpreting statutes to create
conflicts and instead interpret them harmoniously when possible).

Applying RCW 35.72.040(2) to the facts of this case, the Council’s
6-1 vote at the close of the October 8, 2009 hearing to deny Appellants’
appeal was a “determinative and final” adjudication of Appellants’ rights
for purposes of LUPA. Appellants’ belated attempt to manufacture a
conflict between RCW 35.72.040(2) and LUPA should be rejected.

C. The City Council’s Oral Decision At The October 2009
Hearing Was Final For Purposes Of LUPA.

The time period for Appellants to file a petition under LUPA began
when the City Council voted to deny Appellants’ appeal on October 8, 2009.
The vote was a final land use decision memorialized in the public record

through the City Council meeting minutes. Because Appellants failed to
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timely file a petition, the superior court did not have jurisdiction to hear the
appeal, and it properly dismissed the case.

A LUPA petition must be filed within 21 days of the issuance of “a
final determination” by the local jurisdiction. RCW 36.70C.020;
RCW 36.70C.040(3). If a petition is not timely filed, it is barred and the
court may not grant review. RCW 36.70C.040(2); Nykreim, 146 Wn.2d at
917. LUPA’s filing and service requirements are jurisdictional. Knight v.
City of Yelm, 173 Wn.2d 325, 337, 267 P.3d 973 (2011). Strict compliance
with the requirements is necessary because the superior court loses its
authority to hear the case if the petition is not timely. Id.; see also Overhulse
Neighborhood Ass’n v. Thurston County, 94 Wn. App. 593, 599, 972 P.2d
470 (1999) (“Because LUPA provides unequivocal directives, the doctrine
of substantial compliance does not apply.”). The strict timeliness
requirements of LUPA serve the important purpose of promoting the finality
of local land use decisions. See Knight, 173 Wn.2d at 338.

A local jurisdiction has “issued” a final determination when one of
the following occurs:

(@) Three days after a written decision is mailed by the local

jurisdiction or, if not mailed, the date on which the local

jurisdiction provides notice that a written decision is publicly

available;

(b) If the land use decision is made by ordinance or
resolution by a legislative body sitting in a quasi-judicial
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capacity, the date the body passes the ordinance or resolution;
or

(c) If neither (a) nor (b) of this subsection applies, the date
the decision is entered into the public record.

RCW 36.70C.040(4).

The Washington Supreme Court has explained that subsection (c)
likely applies when a decision is neither written (subsection (a)) nor made by
ordinance or resolution (subsection (b)). Habitat Watch v. Skagit County,
155 Wn.2d 397, 408 n.5, 120 P.3d 56 (2005). This includes a decision
“made orally at a city council meeting,” which issues “when the minutes
from the meeting are made open to the public or the decision is otherwise
memorialized such that it is publicly accessible.” Id.

While Habitat Watch provides a helpful framework for analyzing
RCW 36.70C.040(4), the efficacy of an oral decision was not at issue in that
case. Subsequently, however, the court in Northshore Investors, LLC v. City
of Tacoma addressed this very issue. There, the court held that the Tacoma
City Council’s oral vote to deny Northshore’s appeal of a rezone
modification was a final land use decision, triggering LUPA’s 21-day appeal
period. Northshore Investors, 174 Wn. App. 678, 681-82, 695, 301 P.3d
1049 (2013), review denied, 178 Wn.2d 1015 (abrogated on other grounds

involving attorneys’ fees). Mirroring the facts of this case, Northshore’s
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counsel was present at the council meeting, and the council’s decision was
entered into the public record shortly after the vote. Id. at 685-86.

Here, the superior court properly determined that the 21-day period
began to run on October 8, 2009, when the City Council voted to deny the
appeal of Resolution 13-2006. As in Northshore, Appellants’ attorney was
present for the vote, and the City Council’s decision was memorialized as a
written public record by the meeting minutes. App’x 3 at 458-60; CP 439.
The Council vote to deny Appellants’ appeal was made shortly after the City
Council returned from executive session, reinforcing the conclusion that the
Council understood it was making a final determination that would commit it
to a course of action. App’x 3 at 459-60.

The Council’s ministerial act of adopting written findings in 2011,
which were not required by the latecomers statute, did not change the date
on which its decision was “issued” for purposes of LUPA, just as a similar
subsequent memorialization did not do so in Northshore. The writing was
created after the decision had been made—not prepared in advance and
presented at the hearing. See Northshore, 174 Wn. App. at 690-91
(distinguishing Hale v. Island County, 88 Wn. App. 764, 946 P.2d 1192
(1997)). Nor was a written decision required. See id. at 695. The decision
was made by the vote, not the subsequent written memorialization of the

vote. Cf. id. at 694 (“[A]t the April 13 hearing, the Council voted to deny
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Northshore’s appeal. There was no ambiguity about the Council’s
decision.”).

In fact, Costco was unaware of the Council meeting where the
findings were adopted. The action was not noticed by the City as affecting
its 2009 decision, and Costco was not present or represented at the 2011
Council meeting. See App’x 4. Appellants learned that the Council was
voting to adopt written findings and sent their attorney to ask the Council for
a new hearing. The Council refused Appellants’ request and voted to adopt a
document memorializing its prior decision. Id.

Appellants cannot collaterally attack the 2009 decision by latching
onto an event that occurred sixteen months after the fact. Wenatchee
Sportsmen Ass’n v. Chelan County, 141 Wn.2d 169, 173, 181-82, 4 P.3d.
123 (2000) (barring later collateral attack when no LUPA appeal filed in
the first instance). And, even if the 2011 adoption of findings was the
applicable LUPA trigger date, Appellants missed the appeal deadline by
waiting 57 days after the February 10, 2011 meeting to file suit.

Appellants’ 21-day window under LUPA began in October 2009 and
expired long before this lawsuit was filed in April 2011. Appellants had
actual notice of the Council’s decision and ample opportunity to challenge it.
They failed to do so within the clear time limits set by LUPA, and the

superior court properly dismissed their claims.
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D. Even Under A Writ Or Declaratory Judgment Theory,
Appellants Claims Were Untimely.

While this case involves a “land use decision” that is properly
addressed under LUPA, Appellants’ claims are untimely even if considered
under a writ or declaratory judgment framework. This court may affirm the
superior court’s dismissal on any grounds adequately supported by the
record. Fulton v. Dep’t of Soc. & Health Servs., 169 Wn. App. 137, 147,
279 P.3d 500 (2012). Even assuming, arguendo, that the superior court
improperly dismissed Appellants’ claims as untimely under LUPA, their
claims are still an untimely writ and declaratory judgment action.

Before LUPA was enacted, writ petitions concerning land use
decisions were subject to stringent timeliness requirements. See Habitat
Watch, 155 Wn.2d at 407 (“LUPA embodies the same idea expressed by this
court in pre-LUPA decisions—that even illegal decisions must be challenged
in a timely, appropriate manner.”). Although there is no formal statute of
limitations on statutory or constitutional writ actions, such cases must be
filed within a “reasonable time after the act complained of has been done.”
Akada v. Park 12-01 Corp., 103 Wn.2d 717, 718, 695 P.2d 994 (1985);
accord Summit-Waller Citizens Ass’n v. Pierce County, 77 Wn. App. 384,

393-94, 895 P.2d 405 (1995) (regarding constitutional writ actions). This
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often correlates to the time for appeal prescribed by statute or court rule. See
Pierce v. King County, 62 Wn.2d 324, 333, 382 P.2d 628 (1963).

Because neither state law nor the Burlington Municipal Code
addresses writ limitations periods,* the court must “determine by analogy
what constitutes the appropriate time for filing of the writ.” Akada, 103
Wn.2d at 719. The most appropriate analogy is LUPA’s 21-day period for
land use decisions. RCW 36.70C.040(3). By comparison, pre-LUPA cases
barred land-related writ and declaratory judgment actions as untimely for
not being filed within as little as 10 days. E.g., Deschenes v. King County,
83 Wn.2d 714, 521 P.2d 1181 (1974); see also City of Federal Way v.
King County, 62 Wn. App. 530, 538-39, 815 P.2d 790 (1991) (applying
20-day statute of limitations). At most, some pre-LUPA cases employed a
30-day period. E.g., Brutche v. City of Kent, 78 Wn. App. 370, 380, 898
P.2d 319 (1995); Summit-Waller Citizen’s Ass’n, 77 Wn. App. at 392

(“[T]ime limits are short. Thirty days is typical.”). A 30-day period is

* The absence of controlling language in the municipal code suggests that the
City anticipated such challenges to be brought under LUPA.
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also found in the Administrative Procedure Act for appeal of agency
actions.” RCW 34.05.542.

Like writ actions, a declaratory judgment action must be filed
within a “reasonable” time. City of Federal Way, 62 Wn. App. at 537.
(“[T]he same time limitation would govern whether this action was
brought as a writ proceeding or as a declaratory judgment.”).

Here, even applying the most generous time period of 30 days,
Appellants’ writ and declaratory claims are clearly untimely. Appellants
were fully aware of the City’s decision at the October 8, 2009 hearing.
App’x 3 at 458-60. The subsequent adoption of a writing memorializing the
City’s decision did not change that decision. Even if Appellants had been
anticipating written findings, waiting to file until 18 months after the
decision and 57 days after adoption of the written findings is not acting
within a reasonable time period.

Because Appellants’ lawsuit was not filed within 21 days of the
decision under LUPA, or within a reasonable time period, their claims are

subject to dismissal on multiple, independently sufficient grounds.

®> When this matter was heard by the superior court, the Burlington Municipal
Code established a 20-day statute of limitations for appeals by writ from City
Council decisions on school district impact fees, under BMC 15.18.070(F).
Although the City repealed the entirety of chapter 15.18 in June 2015 (Ordinance
No. 1817), this former provision nevertheless provides another useful comparison.
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V1. THE SUPERIOR COURT PROPERLY DENIED
APPELLANTS” MOTIONS FOR PARTIAL SUMMARY
JUDGMENT

A. Appellants Provide No Argument Or Authority
Supporting Reversal Of The Order Denying Their First
Motion For Summary Judgment.

As a preliminary matter, this court should not even consider
Appellants’ first assignment of error, appealing the superior court’s order
denying their first motion for partial summary judgment. This motion
challenged the notice received by property owners regarding the
latecomers agreement. CP 99-107. Appellants’ brief fails to identify any
issue pertaining to this assignment of error and provides no argument or
legal authority regarding any alleged error.

RAP 10.3(a)(6) requires an appellant’s brief to contain “argument
in support of the issues presented for review, together with citations to
legal authority and references to relevant parts of the record.”
Assignments of error that are not supported by arguments and citations to
legal authority are deemed abandoned. Prostov v. State, Dep’t of
Licensing, 186 Wn. App. 795, 823, 349 P.3d 874 (2015). By failing to
provide any supporting argument or authority regarding their first

assignment of error, Appellants have abandoned any appeal of the superior
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court’s order denying their first motion for partial summary judgment, and
the court should not consider this assignment of error.®

B. The Superior Court Properly Rejected Appellants’
Limitations Argument.

After unsuccessfully challenging the City’s notice procedures,
Appellants filed a second summary judgment motion that asserted the
latecomers agreement was barred by a purported 15-year “statute of
limitations.” The superior court correctly rejected this argument. There is
no statute of limitations for latecomers agreements. There are statutory
limits on the duration of such contracts once executed—an event that has
not occurred here. Seeking to avoid this obstacle, Appellants propose
their own limitations period based on completion of the improvements,
which has no basis in the statutory language.

When a statute is clear on its face, its meaning is derived from the

statutory language alone. Kilian v. Atkinson, 147 Wn.2d 16, 20, 50 P.3d

® Even if reviewed on appeal, the superior court’s order should be affirmed. The
City’s notice to Appellants met all statutory requirements of RCW 35.72.040,
allowed Appellants to fully inform themselves about the latecomers agreement
and prepare for the City’s hearings, and provided actual notice to Appellants.
See RCW 35.72.040; Nisqually Delta Ass’n v. City of DuPont, 103 Wn.2d 720,
727, 696 P.2d 1222 (1985) (defective notice upheld where no party was actually
misled and petitioners were able to prepare for the hearing); Prekeges v. King
County, 98 Wn. App. 275, 280-81, 990 P.2d 405 (1999) (defective notice upheld
where plaintiff had actual notice and opportunity to participate in administrative
review process); CP 104-07, 409, 500-01; App’x3 & 4. The trial court
specifically determined that the City’s notice was adequate, and Appellants
present no basis for reversing the court’s order denying summary judgment.
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638 (2002). The Washington Supreme Court “has repeatedly held that an
unambiguous statute is not subject to judicial construction and has
declined to add language to an unambiguous statute even if it believes the
Legislature intended something else but did not adequately express it.” Id.
Courts may not read into a statute matters that are not in it or create
legislation under the guise of statutory interpretation. Id. at 21; accord
Coughlin v. City of Seattle, 18 Wn. App. 285, 289, 567 P.2d 262 (1977).

The applicable statutes do not require a city to enter into a
latecomers agreement. Instead, they provide the requirements for such
contracts if executed. RCW 35.72.020 (“Contract Requirements”); see
Woodcreek, 69 Wn. App. at 8-9 (describing an 11-step process); see also
RCW 35.72.010 (stating that any city “may contract with owners of real
estate for the construction or improvement of street projects” (emphasis
added)); RCW 35.72.020(1) (stating that the contract “may provide for the
partial reimbursement to the owner” (emphasis added)).

One of these statutory requirements is that the contract runs for a
period not to exceed 15years. RCW 35.72.020(1). Appellants try to
create an issue by observing that the Woodcreek case “assumes without
discussion” that the 15-year period begins when the contract is executed.
Appellants’ Br.22. But the reason the Woodcreek opinion does not

discuss this is because it is obvious from the statute:
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[T]he contract may provide for the partial reimbursement to
the owner or the owner’s assigns for a period not to exceed
fifteen years of a portion of the costs of the project by other
property owners who . . . subsequently develop their
property within the period of time that the contract is
effective . . . .

RCW 35.72.020(1) (emphasis added).’

suggesting that the 15-year period is measured from the date of
completion of the improvements. Appellants simply read that language

into the statute to suit their situation. This court should reject Appellants’

There is no language in the latecomers agreement statutes

attempt to rewrite statutory language. See Kilian, 147 Wn.2d at 20.

recognize the average useful life of traffic improvements to be 15 years is
refuted by the statutes themselves.® RCW 35.72.020 actually allows the

parties to extend the contract’s effective period beyond 15 years under

Moreover, Appellants’ unsupported assertion that the statutes

certain circumstances:

The contract may provide for an extension of the fifteen-
year reimbursement period for a time not to exceed the
duration of any moratorium, phasing ordinance,
concurrency designation, or other governmental action that
prevents making applications for, or the approval of, any
new development within the benefit area for a period of six
months or more.

" For the court’s reference, a copy of the latecomers agreement statutes is

attached as Appendix 6.

8 Costco further addresses Appellants’ unsupported and incorrect assertions
regarding the benefits conferred by Costco’s improvements in Section VI.D.
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RCW 35.72.020(2)(a). The statutes do not state or assume the lifespan of
infrastructure improvements.

Appellants offer no statutory basis for arbitrarily designating the
“completion of the improvements” as triggering a 15-year limitations
period. At best, Appellants seek equitable relief, which is a mixed
question of law and fact that would be inappropriate for summary
judgment. Cf. Hanson v. Estell, 100 Wn. App. 281, 287-89, 997 P.2d 426
(2000) (balancing equities in the injunction context involves numerous
factual determinations).

C. The Superior Court Properly Held That Costco’s Street
Improvements Were Required By Ordinance.

The superior court also properly rejected Appellants’ argument that
the traffic improvements were not required by ordinance.

1. Appellants’ Focus On The MDNS Is Misplaced.

Appellants repeatedly emphasize that it was the City’s SEPA
MDNS that required Costco’s improvements and not an ordinance. While
it is true that the MDNS was the City’s permitting mechanism that
conditioned Costco’s development on completing the off-site
improvements, that is not the whole picture.

Chapter 12.28 of the Burlington Municipal Code addresses

construction of streets, sidewalks, and drains within the City. The specific
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code provision at issue is BMC 12.28.010, which, like other city code
provisions, was adopted by ordinance. See BMC 12.28.010 (citing
Ordinance 1536 8 1, 2004; Ordinance 1474 §1, 2001; Ordinance 1419
81, 1999; Ordinance 1401 81, 1999; Ordinance 1188 81, 1991,
Ordinance 959 § 1, 1980).

Appellants argue that because BMC 12.28.010 was amended a few
days after the amended MDNS was issued, Costco’s improvements could
not have been required by the ordinance. Their argument fails for at least
two reasons.

First, Appellants ignore the context of the amendment, which was
done contemporaneously with the permitting and review process for the
Costco warehouse. The amended ordinance was in place before Costco
began construction of the improvements, before the assessment
reimbursement area was created, and before initiation of the City’s
latecomers process.

The facts here comply with RCW 35.72.010:

The legislative authority of any city . . . may contract with

owners of real estate for the construction or improvement

of street projects which the owners elect to install as a

result of ordinances that require the projects as a
prerequisite to further property development.
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(Emphasis added). Appellants are putting undue emphasis on a specific
date that is not compelled by the statute or Woodcreek.

Second, even as written before its amendment, BMC 12.28.010
met the statutory requirements, particularly when considered in
conjunction with the City’s Comprehensive Transportation Plan. As
previously written, BMC 12.28.010 contained the following language:

A. Improved right-of-way is required for access to all
new construction projects. A traffic study prepared to
the specifications of the city engineer may be required
to identify required right-of-way improvements. . ..

D. The City of Burlington Comprehensive Transportation
Plan has adopted Level of Service “C” for all streets
except Burlington Boulevard, for which a Level of
Service “E” is adopted. If a traffic study meeting the
specifications of the City Engineer is prepared that
demonstrates that the development causes the level of
service to decline below the adopted standards, then
transportation  improvements or  strategies to
accommodate the impacts of development are required
to be made concurrent with the development, or the
development permit application shall be denied.

CP 273 (emphases added) (copy attached as Appendix 7); see also

App’x 5 at 269 (City’s findings).

° In fact, the Woodcreek court considered several subsequent events in its
analysis of whether the improvements were required by ordinance, and finding
none, voiced additional concern about a lack of notice to potential purchases of
property that may be subject to assessments. 69 Wn. App. at 6-7. For the
reasons discussed below, lack of notice is simply not an issue under the current
scheme of land use planning under the Growth Management Act and SEPA.
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Importantly, this provision references the City’s Comprehensive
Transportation Plan (“CTP”), which is part of the City’s Comprehensive
Plan, also adopted by ordinance.® The CTP sets forth City policies to
ensure the continued ability of the City’s transportation system to function
at a reasonable level of service, consistent with the requirements of the
Growth Management Act (“GMA”), chapter 36.70A RCW.'! CP 283-84.

The CTP effective when Costco applied for a permit was the 1999
Update. See CP 280-304 (excerpts attached as Appendix 8). This CTP
specifically identified improvements to the George Hopper Road
interchange, such as a “5-lane widening of the Hopper Interchange Road”;
“signals at 1-5 ramps with George Hopper overpass”; and “widen[ing],
curb & gutter, sidewalks, [and] drainage.” App’x 8 at 287, 300, 303.

When the City subsequently conducted its SEPA review for
Costco’s project, it reviewed the proposal for consistency with these City
comprehensive plans and development regulations, as required

BMC 15.12.010(C). The SEPA MDNS was the City’s vehicle by which

19 See, e.g., CP 313-79 (Ordinance 1260 (adopting and implementing the 1994
Comprehensive Plan); Ordinance 1396 (updating the Comprehensive Plan);
Ordinance 1378 (showing consistency of development regulations with the
Comprehensive Plan); Ordinance 1587 (adopting 2005 Comprehensive Plan)).

1" The GMA requires consistency between comprehensive plans and
development regulations, i.e., the development regulations must implement the
comprehensive plan. Here, BMC 12.28.010 is an implementing ordinance for the
City’s Comprehensive Plan as it related to the mitigation for Costco’s project, as
well as a concurrency ordinance under the GMA, as discussed in the next section.
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the City applied its comprehensive plan and enabling development
regulations to Costco’s specific project.

Appellants mischaracterize the circumstances in asserting that the
only thing requiring Costco’s road improvements was the MDNS. As
explained in the City’s findings, the source of authority was actually
BMC 12.28.010, which (amended or not) set forth the City’s level of
service requirements, referred to the City’s CTP, and specified that
projects not meeting City requirements must mitigate concurrent with the
development or “or the development permit application shall be denied.”
App’x 5 at 269-70 (emphasis added). The fact that the City also acted
through an MDNS does not change the conclusion that Costco’s road
improvements were ultimately required by ordinance.

2. Woodcreek Is Not Controlling.

Appellants do not directly address Costco’s arguments and the
superior court’s decision that Division 1I’s Woodcreek decision is no
longer controlling on this issue.”* Woodcreek was decided more than
twenty years ago, based on events occurring before the State’s enactment
of the GMA. The GMA dramatically changed the landscape of planning

in this State and leaves the cited portion of Woodcreek obsolete. The

12 \Woodcreek appears to be the only Washington appellate decision interpreting
chapter 35.72 RCW.
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GMA imposed substantial new requirements on local governments, and it
requires communities to coordinate land use planning through the
adoption of consistent comprehensive land use plans and development
regulations in accordance with the GMA. City of Bellevue v. E. Bellevue
Cmty. Mun. Corp., 119 Wn. App. 405, 410, 81 P.3d 148 (2003), review
denied, 152 Wn.2d 1004 (2004).

With respect to transportation, the GMA requires cities to include
in their comprehensive plans a transportation element that, among other

13 standards for local streets and roads

things, specifies “level of service
and requires concurrency between development and public infrastructure
to ensure that new development does not decrease current service levels
below locally established minimum standards. RCW 36.70A.020(12).
RCW 36.70A.070(6)(a)(iii)(B); City of Bellevue, 119 Wn. App. at 411."

Here, the City of Burlington has established its level of service

standards, with different maximum levels throughout the city. These

B3 As this court explained in City of Bellevue: “A level of service standard
measures the degree of intersection saturation, expressed as the ratio of the peak
traffic volume at the intersection to the capacity of the intersection to handle
traffic.” 119 Wn. App. at 411; see WAC 365-196.210(19) (“level of service”).

Y Regarding traffic concurrency, the GMA provides: “[L]ocal jurisdictions
must adopt and enforce ordinances which prohibit development approval if the
development causes the level of service on a locally owned transportation facility
to decline below the standards adopted in the transportation element of the
comprehensive plan, unless transportation improvements or strategies to
accommodate the impacts of development are made concurrent with the
development.” RCW 36.70A.070(6)(b) (emphasis added).
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levels are set forth in BMC 12.28.010 and described in detail in the City’s
CTP, which is referenced in BMC 12.28.010. See Appendices 7-8.

The City’s concurrency ordinance, BMC 12.28.010(D), requires
that where levels of service drop below adopted standards, then
transportation improvements “are required to be made concurrent with
the development, or the development permit application shall be denied.”
(emphasis added). This language existed in BMC 12.28.010(D) even
before the December 1999 amendments. App’x 7. On its face, this
provision is an ordinance that requires the construction or improvement of
street projects as a prerequisite to further property development.
RCW 35.72.010; see Duke v. Boyd, 133 Wn.2d 80, 87, 942 P.2d 351
(1997) (when a statute is clear and unequivocal, a court is required to
assume the Legislature meant exactly what it said and apply the statute as
written). Further, the City’s CTP specifically identifies improvements to
George Hopper Road to accommodate future growth and property
development. App’x 8 at 287, 300, 303. Thus, the City had ample
ordinance-based support for conditioning Costco’s development.

Comprehensive plans and enabling development regulations
enacted pursuant to the GMA present a fundamentally different statutory
scheme from the pre-GMA process found deficient in Woodcreek. Here,

the City’s comprehensive plan and concurrency ordinance not only meet

51491218.4 '37‘



the plain requirements of RCW 35.72.010, they set forth specific
conditions applicable to Costco’s improvements to the George Hopper
Road interchange, as articulated in the City’s MDNS condition.

Another aspect of the GMA that distinguishes Woodcreek is the
substantial notice and public participation that occurs throughout the
comprehensive planning process. Specifically, the Woodcreek court was
concerned that lack of an ordinance would fail to notify potential
purchasers that property in the area may be subject to assessments.
69 Wn. App. at 7. The GMA, however, is structured to ensure public
participation, and specifically requires notice for changes to
comprehensive plans and development regulations. RCW 36.70A.140;
RCW 36.70A.035(2)(a); RCW 36.70A.130(2)(a). @ The premise that
Appellants (or Costco) would be blindsided by a lack of notice is simply
not tenable under the scheme created under the GMA.*

While the Woodcreek decision remains relevant to interpreting the
language and operation of chapter 35.72 RCW, its initial ordinance

discussion fails to account for the planning scheme that has developed

> Additionally, notice to adjacent property owners is a requirement of the City’s
development permit regulations. BMC 17.68.070(D)(4) (requiring posting of
notice on site, publication in the City’s monthly land use bulletin, and mailed
notice to adjacent property owners within 600 feet of the project site for SEPA
applications); see also, e.g., CP 313 (describing public participation in adoption
of Comprehensive Plan).
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under the GMA. As the superior court held, the GMA has fundamentally
changed the local planning process in this State, and the ordinances
adopted by the City here and used to require Costco’s improvements
satisfy the plain requirements of RCW 35.72.010.

3. The City’s Substantive SEPA Authority Provides

An Independent Basis For Upholding The
Latecomers Agreement.

The City’s substantive SEPA authority provides another basis to
uphold the latecomers agreement. This authority gives all levels of
government the ability to condition or deny a proposal based on
environmental impacts. WAC 197-11-660. Substantive authority is an
essential part of SEPA and supplements the existing authority of all
regulatory agencies. RCW 43.21C.060.

Here, the City has enacted policies and goals to exercise its
substantive SEPA authority. BMC 15.12.160 (enacted by Ordinance 1309
81 (1995)). Under subsection (D)(3), the City designated and adopted by
reference other City policies, including the Burlington Municipal Code, as
amended; the 1994 Burlington Comprehensive Plan, as amended; and the
GMA, as amended. In addition, the City has adopted the State’s
GMAJ/SEPA integration procedures that require the City to use its
comprehensive plan and development regulations to address

environmental analysis and mitigation measures. BMC 15.12.010 (A).
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GMAJ/SEPA integration, the adoption of GMA-mandated
comprehensive plans, and GMA transportation concurrency requirements
all post-dated the reimbursement agreement procedures at issue in
Woodcreek. This GMA/SEPA integrated statutory scheme, which the City
adopted by ordinance, provides an independent basis under the City’s
substantive SEPA authority for the conditions imposed in the Costco
MDNS and satisfies the requirements of RCW 35.72.010.

D. The Superior Court Properly Denied Summary

Judament When Appellants Did Not Prove There Is No
Benefit From The Improvements.

Finally, in a fourth motion for summary judgment, Appellants
made the untenable assertion that there is zero benefit remaining from
Costco’s traffic improvements. Yet there can be no dispute that
(1) Costco created increased traffic capacity at the interchange, and (2) the
level of service at the interchange today is significantly above the level at
the interchange prior to the Costco development. The only evidence
Appellants identified in support of their motion was created years after the
challenged City Council decision—and does not support their argument in

any event. The superior court correctly denied summary judgment.
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1. Appellants Cannot Challenge The City’s
Decisions Regarding The Latecomers Agreement
With Evidence That Did Not Exist When Those
Decisions Were Made.

In their fourth motion for summary judgment, Appellants point to
excerpts from the City’s 2010 Comprehensive Transportation Plan and a
2014 application to the Skagit Council of Governments for funding of
additional improvements to the George Hopper Road/I-5 interchange.
Appellants’ Br. 27-28; CP 112, 135-46. Neither of these documents
existed when the City adopted Resolution 13-2006 or held hearings on
Appellants” appeal. Thus, they were not part of the record that was before
the Council at the time it made its decision, and therefore they are not
appropriately considered in this action.

Because Appellants sought review by writ, the trial court in this
case was sitting in an appellate capacity. Crosby v. County of Spokane, 137
Wn.2d 296, 300-01, 971 P.2d 32 (1999); KSLW ex rel. Wells v. City of
Renton, 47 Wn. App. 587, 595, 736 P.2d 664 (1986) (“In reviewing the
action of an administrative body by writ of review, a trial court is acting in
an appellate capacity, and has only such jurisdiction as is conferred by law.”

(citing Deschenes, 83 Wn.2d at 716)). The court’s review was accordingly
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1.1 Graderv.

limited to the record created before the administrative tribuna
City of Lynnwood, 45 Wn. App. 876, 879, 728 P.2d 1057 (1986) (citing King
County Water Dist. 54 v. King County Boundary Review Bd., 87 Wn.2d 536,
544, 554 P.2d 1060 (1976)); see also Sunderland Family Treatment Servs. v.
City of Pasco, 127 Wn.2d 782, 788, 903 P.2d 986 (1995) (holding that, in
reviewing a writ petition on a special use permit, “the superior court reviews
only the administrative record below and takes no new evidence”) (also
noting that such appeals must now be brought pursuant to LUPA').

In addition to being outside the administrative record, the cited
documents are not relevant. The last substantive City decision on the
latecomers agreement occurred on October 8, 2009, when the City Council
denied Appellants’ appeals. Subsequent events have no bearing on the
Council’s prior determination. As explained by the court in Abbenhaus v.
City of Yakima:

[T]he superior court should be considering the material

presented to the city council and determining whether it

adequately supports the action of the municipality. The
superior court can perform this function properly and

16 Although there are limited exceptions where the writ petition “involves
allegations of procedural irregularities or appearance of fairness, or raises
constitutional questions,” Responsible Urban Growth Grp. v. City of Kent, 123
Wn.2d 376, 384, 868 P.2d 861 (1994), those exceptions do not apply here.
Appellants’ allegations of such conduct were rejected by the superior court on
Appellants’ first three motions for summary judgment.

7 Indeed, the discovery provisions enacted in LUPA reflect this previous
restriction applying to writs. See RCW 36.70C.120.
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completely upon the basis of the record before the

municipality. Review, therefore, is limited to the record of

the proceedings before the municipality.

89 Wn.2d 855, 859, 576 P.2d 888 (1978).

The same is true here. The issue is whether the City acted within its
authority in 2009, not whether circumstances have changed since then.
From the time that notice of the proposed latecomers agreement was first
delivered to Appellants in March 2007, to the first hearing in August 2007,
to the second hearing in October 2009, Appellants had nearly two and half
years to provide evidence and argument to the City Council on these
issues. The development of other properties in the benefit area that
Appellants complain of had already occurred by the 2009 hearing. See
CP 149-53. The City heard the arguments and testimony of Appellants’
counsel and even modified the benefit area to reduce Appellants’ potential
obligation for latecomers fees based upon that testimony. CP 227-28
(1 8), 239-43, 383 (1 6), 402 (1 4). Appellants should not be allowed now,
several years later, to bring in new evidence that was not before the
Council when it adopted Resolution 13-2006 or heard Appellants’ appeal.

2. The Undisputed Facts Demonstrate That

Costco’s Improvements Benefit The Properties
Within The Assessment Reimbursement Area.

Even considering their extra-record evidence, Appellants failed to

meet their burden on summary judgment of proving there is no benefit
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from Costco’s traffic improvements. Appellants failed to present any
testimony from a traffic expert, studies of current traffic conditions, or
analysis of what the existing traffic conditions might be had Costco not
completed the George Hopper Road interchange improvements.

Moreover, their “no benefit” theory was refuted by the testimony
of Costco’s traffic expert and supporting evidence. In short, Appellants
failed to meet their burden of demonstrating the absence of a genuine issue
of material fact. See Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d

801, 811, 828 P.2d 549 (1992).

€)] Costco’s Improvements Continue To Benefit
Appellants’ Property And Other Properties In The
Benefit Area As A Critical Component Of The
City’s Road Infrastructure.

The road improvements built by Costco created excess traffic
capacity at the George Hopper Road/I-5 interchange and provide ongoing
benefits as part of the City’s road infrastructure. CP 226, 228-29 (11 4,
10-12). Traffic engineer David Markley has been involved in the
Burlington Costco development since the late 1990s and has prepared a
number of studies and analyses of traffic conditions for the project.
CP 225-26 (111 2-3). His testimony refutes Appellants’ contention that the

improvements confer no benefit on Appellants’ property. CP 226 ( 4).
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In evaluating the benefit created by Costco’s improvements, it is
important to consider the road infrastructure previously in place. CP 228
(110). The City’s MDNS required a number of improvements to the
interchange, such as new traffic signals, additional storage lanes, road
channelization, and adding an eastbound left turn lane at the northbound
on-ramp. App’x 1 (MDNS condition #14); CP 228 (1 10). None of these
improvements existed before Costco completed them, and each provides a
continuing benefit in expanding and improving the City’s road
infrastructure. CP 228 (1 10). Mr. Markley testified that traffic conditions
at the interchange would be significantly degraded over current conditions
if, for example, the intersection continued to be controlled by stop signs or
if the off-ramps had not been widened and channelized. CP 226 ( 4).

Moreover, had the improvements not been made by Costco, they
would have needed to be incorporated into the road projects the City is
currently planning (or be required of other private developers). CP 228-29
(1 11). Those projects would therefore be larger in scope and likely more
expensive overall for the City to construct, due to factors such as inflation,
higher construction costs in the current market, and the additional costs
associated with public, as opposed to private, projects. 1d. The same
improvements Costco constructed in the early 2000s might now cost

anywhere from 25 percent more to double the cost. Id.
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Costco’s improvements also provide predictable and safe access
that is superior to prior conditions at the interchange improvements.
CP 226 (14). For example, traffic signals—unlike the stop signs that
previously existed at the interchange—provide further benefit in the
predictability they offer that drivers will be able to proceed safely through
an intersection, even if that intersection is handling a higher volume of
traffic. CP 228-29 (Y 11).

Appellants ask the court to ignore the benefits that Costco’s
improvements provide as a significant improvement to the City’s road
infrastructure. But they did not analyze or otherwise address what traffic
conditions at the George Hopper Road interchange would be like without
Costco’s improvements; nor did they provide any expert analysis showing
that the infrastructure improvements provide no benefit. Even if the City
plans to further improve the interchange, that fact does not detract from
the benefits of having Costco’s infrastructure already in place. Indeed, the
City’s additional improvements are intended in part to “maintain, preserve
and extend the life and utility of prior investments” in the City’s
transportation services. CP 137. Given the significant improvements
Costco made to the City’s road infrastructure, Appellants’ bare argument
that they receive absolutely no benefit from them is untenable and does

not establish the absence of a genuine issue of material fact on this issue.
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(b) Costco’s Improvements Continue To Provide A
Level Of Service That Far Exceeds Prior

Appellants continue to assert on appeal that the level of service
(“LOS”) at the George Hopper Road interchange is now not *“acceptable”
per City standards (Appellants’ Br. 28-29) and that the LOS at the
interchange is now “worse than before Costco improved the I-5 exits”
(Appellants” Br. 23 (emphasis in original)). These statements are false
and flatly contradicted by the record and Appellants’ own evidence.

The City’s level of service policy, as set forth in the excerpts
Appellants provided to the superior court, is that “[t]he planned Level of
Service is not to exceed Level of Service D except for the Burlington
Boulevard corridor, which is not to exceed Level of Service E.” CP 141
(8 3.1). This policy does not state that LOS D is unacceptable. In fact,
with respect to intersection level of service, the City concluded:

Of the 29 City arterial-arterial intersections, there are three

intersections that are estimated to be operating at LOS D.

The remainder are estimated to be operating at LOS C or

better. Thus, there are no deficient intersection LOS

conditions for the existing City arterial system per the

current LOS policy.
CP 144 (final paragraph of 8 3.2) (emphasis added). And, of the three

intersections involving the George Hopper Road/I-5 interchange, only the

southbound ramps were operating at LOS D; the northbound on- and off-
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ramps were operating at LOS A and LOS B, respectively. CP 143; see
also CP 229 (1 12).

Appellants’ assertion that the LOS at the interchange is now worse
than it was before Costco made the improvements—a statement made
without any citation—is likewise contradicted by the record. As set forth
in the traffic study prepared for Costco’s proposed development, the
interchange was functioning at LOS F before the improvements. CP 413-
14 (also Record 9 of the Certified Record on Review). Even assuming, for
purposes of argument, Appellants’ allegation that the interchange
currently functions at LOS D, that LOS is better than the one that existed
prior to the installation of Costco’s traffic improvements. CP 226 (1 4).
And, as noted above, without Costco’s improvements, the levels of service
would be worse than currently rated, with more expansive improvements
being required to meet the same standards. CP 229 (1 12).

Finally, even assuming an LOS D, there is still capacity remaining
and benefit to be derived from the Costco improvements. CP 229 (1 12).
This remaining capacity was confirmed in a May 2011 memorandum
prepared by TSI. CP 228 (1 9), 245-50.® TSI concluded that “capacity is

currently available to accommodate additional traffic volumes generated

8 While review should be limited to the administrative record, if the court
considers Appellants’ additional evidence, it should consider Costco’s as well.
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by potential future development.” CP 246. This analysis was done after
the City’s 2010 Comprehensive Transportation Plan was adopted.

Appellants did not meet their burden of establishing that they
receive no benefit from Costco’s transportation improvements, and their
fourth motion for summary judgment was properly denied.

VIl. CONCLUSION

The City Council’s October 8, 2009 decision to deny Appellants’
appeal of the proposed latecomers agreement between the City and Costco
was a determinative and final land use decision. Appellants’ belated
lawsuit, filed in April 2011, was properly dismissed as untimely, whether
considered under LUPA or under a writ or declaratory judgment
framework.

While this court need not address Appellants’ four motions for
partial summary judgment, each of those orders was likewise proper.
Appellants failed to meet their burden of showing that the law and
undisputed facts entitled them to judgment as a matter of law.

This court should affirm the orders of the superior court.
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Description of Proposal: Construct 154,762 square foot Warehouss sales faicility (including tire

Proponent: COSTCO, Inc. , represented by Mulvanny Architects
Location of Proposal: 1763 South Burlington Boulevar
Lead agency: City of Burlington :

The lead agency for this proposal has determined that it does not have a probable significant adverse
impact on the environment, An environmental impact statement (EIS) is ot required under RCW
43.21C.030(2)(c). This decision was made after review of a completed environmental checklist and other
information on file with the lead agency. This information is available to the public on request. This
determination is subject to the following conditions:

1.

2.

9.

10.

11
12,

CITY OF BURLINGTON

MITIGATED DETERMINATION OF NON SIGNIFICANCE

installation center), & vehicle fueling facility (members only), customer
parking, and landscaping, ona site of 17+ mcres.

Comply with Title 14, surface water management standards for temporary construction and long term
runoff quantity and quality. :

A signalized intersection with left turn lane ghall be provided at the entry drive from George Hopper
Road prior to occupancy. S

A right turn acceleration lane shall be constructed on George Hopper Road fiom the Costco gntry
westerly, if required by the City Engineer, prior to pccupancy.

A new sidewalk shall be installed along the George Hopper Road frontage at the Skegit Transit Park
and Ride lot, matching the Burlington Boulevard configuration and tied into the existing Burlington
Boulevard sidewalk, prior to occupancy.

A signalized intersection shall be provided at the Costco entty drive from Burlington Boulevard
generally aligned with the old McCorquedale infersection.

Deeded nocess easements shall be recorded at specific locations to all properties that abut the new
drives (north-south and east-west), prior to occupancy. .

The new Costeo drives will not be required to be public road dedications. Access will be granted by
easements as provided in #7 above, shown on plans submitted prior to permit iSsunace.

Costco will coordinate emergency vehicle access requirements to the south side of the OQutlet Mall
parking area with the City and the Outlet Mall, prior to obtaining & construction permit. An easement
for emergency vehicle access between the two sites shall be executed, and a driveway access shall be
constructed with adequate area and turning radii to preclude conflicts with loading access to the
Outlet Mall stores.

Provide evidence of coordination with awner of Pet's-R-Us site on east side of Burlington Boulevard. !
All new traffic signals shall be interconnected using overhead or underground lines with existing

signal equipment.

Landscaping and maintenance standards shall be met,

Comply with recommendations of Design Review Board end Planning Commission.
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13, Costeo will participate in the future work required to install & right turn lace from Burlington
Boulevard onto George Hopper Road, based on a letter of understanding between Costco and the
City of Burlington completed prior to building permit issuance. Completion of this requirement will
not be linked to ocenpancy.

14. The following traffic mitigation measures shall be completed through an agreed upon process over the
next two years, The applicant may elect to pay for the required mitigation up front and the City may
be able to initiate a pay back agreement based on legal requirements, so that as new projects come in,
each project will be required to compensate COSTCO directly based on peak hour trip generation for
a fifteen year period:

» Construct & new signal at the southbound I-5 on and off ramps,

» Re-stripe to construct a short westbound lef-turn pocket reinforcing the {raveled portion on the
shoulder as needed. :

Provide more storage lanes on the southbound off ramps.

Channelize the south leg of the northbound off-ramp for separate right and left turn lanes.

Add an eastbound left-turn lans at the northbound on-ramp; use a short lane

Construct trafiic signal at the northbound off-ramp.

YVvVvY

This IINS is issued under 197-11-340(2); the lead agency will not act on this proposal for 14 days from
the date below. '

Responsible Official: Margaret Fleek
Position/Title: Planning Director
Address: 900 B. Fairhaven Ave., Burlington, Washington 98233

Date: November 24, 1999 %
Signature: 4 /(f’d‘/‘""é _,Hﬂ (58,@&/(,/
You may appetl this determination to the Planning Department at 501 East Fairhaven Avenuo,
Burlington, WA. 98233, Appeals must be in writing and filed no later than Decamber 7, 1999. You
should prepare to make specific factual objections. Contact the Planning Depariment to read or ask
about the procedures for SEPA appeals. ' iR .
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DECEMBER 1, 1999 ADDENDUM TO
CITY OF BURLINGTON

MITIGATED DETERMINATION OF NONSIGNIFICANCE

The attached Mitigated Determination of Non-Significance dated November 24, 1999 for the
construction of & 154,762 square foot COSTCO, Ine. facility, copy attached, is hereby clarified as
follows: '

The City of Burlington will initiate a payback agreement with COSTCO, Inc. to enable the
applicant to design and complete the traffic mitigation measures described in Condition #14ina
fimely manner.

The Washington State Department of Transportation has made a verbal commitment to assist in
expediting the review and approval of the required improvements identified in Condition #14, in
arder to precludo any potential for traffic back-ups onto northbound I-5 during peak hours,
Following consultation with WSDOT, the following plan of action is the required approach to
achicve timely mitigation: -

¥ Prior to moving forward with the detailed design, the applicant’s design engineer shall hold a
pre-design meeting with the Department of Transportation, to come to early agreement on the
geometry of the improvements, which will facilitate the early ordering of signals and
equipment.

% The fully engineered and complete design drawings, and the biological assessment (required
for any work on the federal highway including signals, under the Endangered Species Act)
shall be submitted as soon as possible to WSDOT for review and approval. The applicant is
required to pay for WEDOT review time, through the WSDOT accounting system.

» All required installations including signals, additional lanes and related clements ghall be
complete and on line by the time of occupancy, unless delayed by the biological assessment
or equipment delivery. If there are delays, inferim meagures shall be required to mitigated
potential traffic baclc-ups onto I-5, such as providing temporary striping for a double lane at
{he northbound off-ramp, or a combination of nieasures fo be determined by the City
Engineer in consultation with WSDOT.

Responsible Official: Margaret Fleck

Position/Title: Planning Director

Mddress; 900 B, Raithaven Ave., Burlington, Washington 98233
Date: December 2, 1999

Signature:
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RESOLUTION 13 - 2006

'WHEREAS, COSTCO WHOLESMB CORPORATION (referved to herciputtor 0

“COSTCD") has \ da ol ‘. h on Budington Boulaverd
franiscialgly nosth of Geargs Hopper Rodd, end pursuant lo the Qlly's applicablo development
mguinﬁum. was required to tnstall ccm]n offaltc mnd:. ddewalk, lighting, snd mﬂ;c control
tmptovementa st COSTCO" expense; and

WHEREAS, such jmprovements constructed by COSTCO included tmprovererts to the
1-5 on-ramps oh Gwrge Huypukold the construction of & soutibound dght turs fane on

Busli Boul mdthu' Natl oflhfﬁcslplalttlthSunmnps.md

WHEREAS, the Jmprovements will benefit otber propezly owners who-subscquenily

develop thedr propertes; and ,

'WHERHAS, COSTCO tetsinod Trunsportatlon Solutions, Ine., for tho pup of
preparing an analysla of the traffic improvements canstracted by COSTCO; the future traffie
:'wu‘ Ty 11“ T [ T md’ headnl xy'o ereth :m“hmdby

Lg B B!

©OSTCO Ja construsting the Improvements between COSTCO and futute developments; and
WHERKIAS, in accordanaz with Chapler 35,72 RCW, COSTCO has requestadthe City 1o

tablish u L 'mimbﬁwmmumnoﬂmcos’mo may recover tosts

Iocurred by COSTCO fo exoets of its proportionats ¢hars of the street improvements desaribed

hereinsbove, and
WHIEREAS, in rollance on the nalysis proparcd by Transportation Solutions, fnc., the
Buriingtoo City Coondll has formulpted mn A Relmburscment Area p o

ROW 35.72.040, comprised of those parcels near th COSTCO bmprovements that would requlre

shmilar streat Improvements pon develoy Now, Tharelc
BE IT RESOLVED BY THB COUNCIL OF THE CITY OF BURLINQTON:

That pursuant to Chaptor 35.72 RCW, s prelipolnety Asseasment Raimburscrment Ama ic ,

‘heyehy catablishod consisting of those proportics jaentified [n the atuached Bxhiblt A" which

Remlution # 13 - 2006 I
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10 the ones vefe d above and installed by

propeties would require stnilas strect dony
COSTCO upon davelopment of the properlics Identified in Exhibil "A."
BE IT FURTHER KESOLVED that » preliminary dsteomination of arce boundedcs end

along with » desoription of the effeoted property owner's rights and options, shall bs

4

forwarded by cedtificd mai} to the property owners of vecord within the proposed assessment arex.
Such roice ahall comply wil;1 tho provistoms of RCW 35.72.040 (2).

BE [T FURTHER RESOLVED thal if ay property ownier Tequests In writing » hearlng withim
twonty (20) days of the date on which such notlce ia matled, thea 1 hearings shall bo held befote the
City Council on sush chalange. Notlce of such hearing shall be dclj.vemd by fint claws mad to all
wected propesty ownesn, The City Councll's determinalion shall be Gnol.

BE IT FURTHER RESOLVED thet the Mayor is bereby wathotlzed to enter into an

ageocsment eelmbarscmint agreement with COSTCO, which agr { chal) bye tally §n the
forro of the proposed agreement on file in the offico of the City Adminisirator, Aftex exceution by the

, Chty and COSTCO, tha Clty Auomey {5 hercby entharized 1o record the docursent with tho Skagit

Caunty Avditar,
CITY OF BURLINGTON
L ol
R;lp,sr “Ous ma,
ATTBST:
R1Edmd Pairick, Finwrcs Divector *
AFFROVED AS TO F LEGALITY:
Scolt O, Thomas, City Alfomey
Resolutlon ¥ 13 - 2006 3
i
l“ (N

00391

94




Appendix 3



T

COUNCIL CHAMBERS CITY HALL BURLINGTON, WA
October 8, 2009

CALL TO ORDRER:

Mayor Brunz called the meeting 0 order at 7:00 p.m., with the Pledge of Allegiance.

Council members present: Aslett, Bensen, Doyle,’BEdmundson, Loving, Montgomery and

Valentine. Staff present: Buckholz, Cavansugh, Fleck, Martin, Sheahan, Stafford,
Thumas, Thramer, VanWieringen, Burwash, Jewett, Floyd and Blair.

ACPROYAL OF MINUTES:

A motion wes made by Councllors Loving/Valenine to approvo the minutes of the
September 24, 2009 Council meeting. All agreed. Motion carried.

AUDIT OF BILLS:

Councllor Aslett prescnted the bills,. A motion wes wmada.by Councilors

Aslet/Edmundson to approve vouchers 56449 — 56557 in the amount of §137,696.64.
All were in favor. Motion carried.

Current Expense $ 34,556.60
Current Bxpense Cumulative Reserve 224,00
Firo Equipment Cumulative Reserve 958.48
City Street 11,580.11
Hopper Construction Fund 740.00
Library 5,908.37
Cemetery Pund 264.61
Stedium Fund 18,601.19
Park & Recreation Reserve 4,186.27
Sewer Fund 21,109.19
Sewer Cumulative Reserve 26,531.15
Storm Drainage Utility 8,984.43

Total $137,696.64

PUBEIC COMMENTS:

There were no public commeats.

OFFICER REPORTS:

Pollce Chicf VonWieringen reported on the sale of surplus cars. All five vehicles have
been gold, the city will receive about 70% of sale price from the auction company.

Planualng Director Fleek reported that the Planning staff is continuing to review the sign
code and expect to bring it baok to council next month for consideration,

Counclior Aslett osked Planning Director Fleek to check the location of 8 wayfinding
sign located on Fajrhaven neer tho Canton Restsurant. He indicated the sign may not be
close enough to the intersection to be clearly understeod.

Chris Loving asked to bo excused from the next council meeting (October 22, 2009).
Clty Attorney Thomas distributed a draft of an ordinance regarding possible reduction

in pay for Council members, He stated that the ordinance would allow counell members
to decline a portion of thelr pay with the provision that the portion of the pay declined
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October B, 2009

would be directed to & specified fund. He suggested a Library fund be selected along
with a request from the Friends of the Library provide matching funds for purchase of
books. 14e noled that the council cannol change their wages during current terms, but
afer consultation with Municipal Research and the Intemal Revenue Service it was
determined the draft ordinonce would provide the legal mechanism to reduce pay.
Councllor Aslett noted that he asked personnel at the Intemal Revenue Service the same
question and received the same nnswer as Clly Attoroey Thomas, City Attorney
Thomas stated both council member and their spouse would have to sign an
authorization for pay to be redirectod to onother city fund, Unless hc heats any
objections, he will bring the ordinance (o the next council meeting for consideration.

SPECIAL REPORT:

Ms. Lisa Swanson, Burlington Chamber of Commerce, reported that Harvest Festival was
very successful with more people atlending than in past years. The Pumpkin Pitch had 16
competitors, The Chamber's membership emphasis this time of year is on retaining
members info the next year. She noted there were five now membera this month, The
new Chamber website should be live within the month. Visitor Information Center staff

member is working hard. Walk-in visilors and phone contacts arc higher than same time
Yust year.

UNFINISHIED BUSINESS;

COSTCO LATECOMERS AGREEMENT, _

City Attorney Thomas stated that this will be handled ns 8 land use issue. Elo presented
a brief history of the Costeo development from 2004 forward to presenl. Traffic count
calculutions in the agreement will be used for fulure developers to determine the amount
of pay-buck fees. He noted that the fees will be due at time of issuance of a building
permit.  Councilor Edroundson esked about now businesses who established afler
Coslco or those thot might como into vacant buildings. City Attorney Thumas noted
that new business dlready in place will not be required to pay a reimbursement fee. A
new business that comes in to an oxisting building afler this agreement would only be
required lo pay if they remodeled so (hat they would gencrate sdditional treffic trips
beyond the business that occupied the building prior to the new business. He stated thata
latecomer’s agresment would be in effect for fiflean (15) years.

Mr. Melaney, of Foster Pepper Law Firm representing Costco, asked that the appeals be
denied. He went on to describe the history of the process. He noted a two year delay
{2007 to now) has not been the fault of Costco and thus developments that have happeaed
in the past two years will not pay fees to help Costco recover their development costs.
He noted that Costeo will not recover any fees if there is no new development following
xcculion of the agreement.

Mr. David Marklcy, Transportation Solutions Incorpuruled, described the iraffic count
studics that were develaped prior to and following tonstruction of Costeo. He nated the
study done prior to construction was not done by his firm, but he did state that their study
of uctual traffic counts donc following devclopment confirmed traffic count estimates
projected in the study done prior to Costco development. He noted that his firm has done
severnl studics for other reasons in the same area and the Costeo trufTic counts in their
study ore confirmed. He noted concerna about possible expansion of the Costco fuel
siation.  IF that happens, Costco would pay lstecomer fees for any additional
development. Councllor Loviog paked why buildings developed since Costco but prior
to the latecomers agreement won't have to pay. Mr. Markley explained the details of o
latecomers ogreement. Mayor Brunz asked il a very big business moved into the area,
might they have 10 pay all the fees. Mr. Markley explained how the fees would be repaid
by various developers.

Mr, Brad Furlong, 825 Clevelond Avenue, Mount Vermon, representing the Nagatani
Partnership reminded folks that the Nagatanis had boeen farmers in the City of Burlington
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area since the 1940's. The City grew up sround them and with no male heirs, the 62
ncres of property is in trust. He noted that Costco hos made geveral millivn dollars in
revenue over the past few years. He suggested that Costeo, in a deal with anather
developer, now wants to impose fees on other property owners. He supgested that the
Council reject the Intecomers ngreement. He talked obout numbers of trips and trip
capacity. He noted the tremendous amount of development in Burlington Crossings and
across from Burlington Boulevard totaling 513,000 squarc feet of additionnl retail area.
He believes all the capacity available has been consumed by the development alrcady
constructed since Cosico, He talked about possible development of the Nagatani
property. Hc campiemented the City Attorney and Plarining Depariment but noted the
City ordirances ar¢ out dated. He noted the uncertninty for owners of undeveloped
property relating to the possible change of Qood elevations by FEMA.

Mr. ‘Tom Moser, 411 Main Street, Mt, Vemon, representing the Vern Sims and X
families who own property slong Goldenrod Road. He noted that when the traffic studies
were done, the bridge on Goldenrod Roed had not been coanstruoted. He noted .his
disagreement is not with Costco, but rather with the issue of the latecomers agreement
itself. He stated it has been ten years since Coslco came to town and it is too late now (o
ask the remaining propertly owners o pay.

Mr, John Ravnik, representing Ms, Sandm Coons (owner of the Cocusa Matel)
distributed o document requesting a change to their TAZ designation, He noted that the
Cocusa Mote! customers cannol get to the motel by exiting Intersiate 5 at Hopper Road;
they must exit at State Route 20.

Mr. Mark Osbome, Warren Jowelers on Butlington Boulevard, asked that the city not
enler into a latecomer’s agreement, He noted there are scveral property owners nol
reépresented here lonight that should not be burdened with this dovelopment feo. He
asked the city council to reject the agreement,

Rehuttal/response by Mr. Melany stated that Costco is a member of this community just
as other citizens and business. Couico paya | million dollars In sales tax to the City,
which is 1/6 of the city's ennual sales tax revenue. Costco employs 250 people and
provide benefits to those employees. He noted that the Revised Code of Washington
(RCW) allows the recovery of develapment impact costs. Coubcilor Loving asked why
the reimbursement amount cannot be reduced based on the other developments in place
gince Costco. Mr. Osbomns explained why the repayment amount does not change, but it
cannol be imposed on developments prior to the date of the agreement. It is imposed
upon a centain pool of propertics. He stated that he has not problem changing the TZA
for Mr. Moser’'s client and for Mr, Ravnik’s client.

Mr. Markley, Transportation Solutions. He noted that while the improvements increased
by 655 trips, thero was 8 pumber of trips in the location elready in place. He restated that
existing businesses will not be affected by thesc fees in the latecomers agreement; only
new developments, -He clarified why the existing businesses cannot be included in this
agreement.

Mr, Furlong roviewed his argument ogainst the latecomer's agreement. He noted Costeo
makes a lot of money and reully has no need to be reimbursed for the $1 million by
requiring propesty owners to pay Costco for traffic capacity that is no longer available.

Clty Attorney Thomas outlined the following procedure and asked that councit provide
verbal discussion and decision, Couocllor Loving asked if the latecomer's agreement
could be tossed, City Attoruey Thomas clarified that the docision before council tonight
is to approve the eppeal of the four praperty owners here tonight by rémoving them from
the assessment area or not. Following a decision by Council he will prepare Conclusions
of Law and Findings of Fact and bring it 10 Council at the next regular meeting.
Following that, the Council would consider the latecamer’s agreement,

Councllor Aslett suggested an oxecutivo session regarding possible litigation — to have a
few questions answered prior to a council decision. The Mayor and Council adjourned o
executive session at 8:36 p.m. The Mayor and Council returned ot 8:49 p.m.

79
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A molion wis made by Councilors Bensen/Edmunson to deny the appeals of the
property owners regarding the COSTCO Latecomers Agrecrent. Voting in favor were
Councilors Beusen, Valentine, Aslett, Montgomery, Doyle and Edmundson, Voting
against was Counclior Loving. Motion carried. .

NEW BUSINESS:

'ROPOSED 2 = 2018 CAPIT. PROVE r

Planning Director Fleek stated ihat the Planning Commission conducted a public
hearing on September 16, 2009 regarding the proposed Capital Improvement Plan, A
motion was made to recommend adoption of the plan, and to send a letter to the Mayor
and City Council to further explain the concems and priorities of the Planning
Commission. Following the public hearing, a letter expressing concerns about sctling
priorities for residential streets, comumunity connections and park maintenance was sant
to the Council apd the Mayor.  She noted o request by Parks & Recreation Director
Cavansugh 10 include a hose reel for Skagit River Park that is being recommended for
partial funding through the use of Lodging Tax Funds. The cost of the waler cannon reel
i $28,500, Lodging Tax Funds would pny for $20,000 of the tolsl. A motion was made
by Councilors AsletvMontgomery to approve the resolution adopting the 2010 - 2015
Burlington Capital Improvement Plan. All ngreed. Motion camied.

(Resolutlou 16 - 2009)

RO ¥ DMENTS RITICAL S NCF, F
FLOOD HAZARD ARKAS,

Plnuning Mrector Fleek staled that the Fedleral Emergency Management Agency
(FEMA) conducted 8 Community Assistance Visit and asked that the Flood Hazard Area
standsrds be updated 1o include definitions of basement, substantial damage, and that
specific scction be edded on interpretations of the Flood Insurance Rato Maps. The City
has also been discussing options for infill developrent with Tom Carlson, who lives nex!
to Gages Slough and would like to edd one or two more residénces to the site. FEMA
has reviewed the proposal and is in agreement with the proposed language. Minor
cleanup is slso included, updating th= location of city hall and the reference to the
International Building Coie. A motion wis made by Councilors Aslett/Loving o udopt

amendinents to Burlinglon Municipal Codo Chapter 15,15 Critical Arcas.  All ngreed.
Motion carried.

(Ordinance # 1683)
LODGING 'I'AX_ADVISOI TTER ENDATION FOR 20
FUNDS,

Finance Director Thramer staled that there were twenty-one (21) requests for lodging
tax funds amounling fo $341,656. The advisory comunilice recommends funding
$259,350 ($141,350 from 2010 revenues and $118,000 from lodging tax fund reserves).
A motion wns made by Councilors Valentine/Edmundson to adopt the Lodging Tax
Advisory Committee recommendation for 2010 funding in the amownt of $259,350. All
agrecd. Motion carried.

ORDINANCE TO
A GRANT AWARD TO TIIE CITY,

Finance Director Thramer slated that the City received a FEMA grant in 2009 in the
smount of $132,205 for the purchase of self-contained breathing spparatus. This grant
was not included in the original 2009 budget, By adopting this ordinance, the City will
effectively increase the budget uuthority in the Fire Reserve Fund to cover this purchase.
A motion was made by Councllors Bensen/Aslett to approve the ordinance to amend the
2009 Budget Ordinance #1676, All agreed. Motioh Carried.

(Ordlonnce #1684)
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COUNCIL CHAMBDERS CITY BALL BURLINGTON, WA
February 10, 2011

CALL TO ORDYER: :

Mayor Brunz called the meeting (o order al 7:00 p.m., with the Pledge of Allegiance,
Council members prescut: Bieche, Bdmundson, Loving, Sexion ond Valentine, Staff
preseat: Accro, Ackermann, Buckholz, John Burt, Carvoll, Dempsey, Erickson, Fleck,
Hodgin, Kinney, O'Hara, Rabenstcin, Sheahan, Stufford, Thomas, “Thruner, Tinglcy, and
VanSickle.

A motion was mads by Councilors Edmundson/Bleche to excuse Councilor
Montgomery and Couacilor Aslett from tonight's meeting. All agreed; motion carried.

MINUTES;

A motion wos fade by Councitors Loving/Edmundson to apptove the minutes of the
Jranary 27, 2011 Council meeting. All agreed. Motion carried.

AUDIT OF BILLS:

Councllor Scxtan presented the bills. A motion was made by Councilors

Sexton/Loving to approve vouchers 59692 — 59795 in the amount of $127,213.69. All
were in favor. Motion camied.

Current Expense $68,019.21
Curvent Expense Cumulative Reserve 46.17
Fire Equipment Cumuliative Reserve 215.93
City Street 5,336.81
Librwy 6,351.00
Parks & Recreation T 4,57891
Cemetery Fund : 111.84
Stadium Fund 8,452.57
Sewer Fund 32,476.34
Storm Dreinage Utility 1,624.91

Total $127,213.69

SPECIAL REPORT:

Ms. Linda Fergusson, Executive Direcior Burlington Chamber of Commeree, presented
an overview of the January chamber ond Visitor Information Center uctivitics. She
seported that the Chamber is supporting the cfforts of the outlet Shoppes in procuring

charging stotions for electric vehicles from Washinglon State Depantment of
Transportation,

PUBLIC COMMENTS:

There were no public comments. |

OFFICER REFORTS:

Recrention Coordinator Klnney reported the success of the Daddy/Daughter sweetheart
dance held at the community center this past weckend. She noted that she hus had many
positive comments from participants. She invited council members 10 an open house at

.-
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the Recreation Center (900 E. Fairhaven) on Ssturday February 12", The program
features the current computer animation clasa. She reported that in 2010 there were 2,400
receipts issued for enrollment in cily recreation activities. She noted that this docs
indicate total participenis, only number of reccipls.

Counellor Loving reported that the bistorical bourd has acquired an antique barber chair
that bad been used in the barber shop of the Commercial Hotel, Tho plan is to have it
reupholstered and then put on display at City Hall,

Cily Aftorncy Thomns teminded Council members that the Economic Development

" Associntion of Skogit County Annual Economic Forccast Dinner is the evening of
* Thursday February 17",

CONSE ENDA:
1) Agreement with Northwes! Agriculturo Business Center for 2011 Lodging
Tax Funds.
2) Apreement with Skagit Valley Symphony for 2011 Lodging Tax Funds.
3) Agreement with Skagit County Community Action Agency for 2011 services,
4) Agreement with McIntyre Hall Performing Arts and Conference Center for
2011 Lodging Tax Punds.

A rootion was made by Councllors Loving/Valentine to approve consent agends items
#1-4, Al] agreed; motion carried,

UNFINISHED B S:
COSTCO __ LATKCOMER'S _AGREEMENT _ FINDINGS OF __ FACT,
ONCLUSIONS OF LAW.

Clty Attorney Thomas slated that on October 8, 2009, the city council heard protests to
u proposed latecumer's sgreement with COSTCO, Inc. The latecomers agreement would
apportion some $1,7 million in exponses incurred by COSTCO to install traffic
improvements. The improvements allowed 685 odditional vehicle trips to move through
the George Hoper/I-5 interchange, resulting in o charge of $2,494 per trip. COSTCO's
share of these improvemeats is $638,617.60 (256 trips), and the remaining costs would be
paid back to COSTCO by subsequent developrent constructed over the next 15 years.
He noted that the proposed Findings and Conclusions regarding the COSTCO
Latecomers agreement addresses the issues presented ou October 8, 2009. He noted that
although the public hearing has already been held, two parties have requested a time to
speak to council members this cvening. Mayor Brunz asked council if they wished 10
hear from the two parties. Council members indicated they would like to allow the
partics to ‘speak. Mr. Bred Purlong (represonting the Nagatani family, owners of 62
neres) noted thet two council members are new and did not participate in the public
hearing of 2009, He atated his balief that it is unlswful for differont council members 1o
mnke this decision, He requesled n new public hearing. He stated thet the issues miscd
by the Nagmani's &t the public hearing are not nddressed In the Findings of Fact,
Conclusions of Law. Mr. Tom Moser representing the Gilbert and Sims familics,

"\ property owners nlong Goldenrad Road north of Sims Honda, stuted his agrecment with
. comments by Mr. Furlong. T asked the council to reconsider and to hold n new public

hearing (o address this issue. A motion was made by Councllors Loving/Edmundson Lo
spprove the Findings of Fact, Conclusions of Law as presented. All agreed; motion
camied.
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BEFORE THE CITY COUNCIL FOR THE CITY OF BURLINGTON

RE: Costco Wholesale
Corporation

Latecomer's Agreement

|. PROCEDURAL HISTORY

1. On November 24, 1999,If.he City of Burlington issued a Mitigated Determination
of Non-significance for the construction of a 154,762 square foot warehouse sales
facility on 17 acres, to COSTCO Wholésale, Inc.

2.0n Dec,;ember' 7,1999, Dan R. Mitzel appealed the MDNS. The matter was set
for hearing on January 25, 2000.

3. On January 24, 2000, the City of Burlington, Costco, and Dan Mitzel entered into
a settlement agreement, resulting in the dismissal of claims brought by Dan Mitzel. The
agreement provided, ihter alia, that a post-occupancy traffic study would be performed
by Costco to determine if thé Burlington Boulevard/George Hopper Road 'infersection
Level of service declined from a LOS “D” to “F"; if so, Costco agreed to fund its
propdrtionate share of traffic mitigation to raise the intersection back to LOS D (the
“{_atecomer's. Agreement Study.”) The MDNS for the Costco project was Iclarified

pursuant to the Agreement to provide that the MDNS condition requiring the City to

In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 1 833 South Spruce Street
Burlington WA 98233-1945
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enter into a latecomer's agreement with COSTCO would be modified, to provide that
COSTCO could seek a latecomer's agreement with the City."

4. The post occupancy traffic study was completed, and the results submitted to the
City by letter dated March 7, 2002, frqm Peter Kahn of CbSTCO.

5. (:‘,ostco received a temporary certificate of occupancy on August 1, 2000

8. On July 13, 2006, the Burlington City Council adopted Resolution No. 13-2006,
authorizing the mayorl to enter into an assessment reimbursement (latecomers)
agreement with COSTCO. Resolution No. 13-2006 established a preliminary
Assessment Reimbursement Area, consisting of those properties situated such that
additional development would utilize the improvements installed by COSTCO. Further,
the Resolution directed that notice be-given to aﬁected property owners as provided by |
law.

7. Pursuant to RCW 35.72.040, on March 14, 2007, notice was given by certified
mail to the owners of property situated within the preliminary assessment
reimbursement area. The owners of record, and their maiiirig addresses, was
determined by COSTCO through examination of tax records, and a spreadsheet
showing the oWr‘iers ‘and their addresses provided to the City. The notice advised the
prdperty owners that the C'ity was considering an asse_ssment reimbursement contract
with COSTCO, the boundaries of the preliminary assessment area, and the right of
property owners to request a hearing before the City Council.

8. The City received notice from 19 properiy owners, who requested a hearing

before the City Council. Of those 19 requests, 12 owners either withdrew their

! Settlement Agreement, 1 7.

In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 2 ' 833 South Spruce Street
Burlington WA 98233-1945
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requests or did not appear at hearing. Those property owners who filed a timely
appeal include the following:
i, Tom Moser, Esq., on behalf of Vern Sims and the Gilbert Family
ii. John Ravnik, on behalf of Sandra Coons and the Cocusa Motel
iii. Ragnar Pettersson, Park Pettersson, on behalf of Valley Cadillac
iv. John Martin, on behalf of Pacific Pride
v. Dan Mitzel
vi, Mark Osborn ~
vii. Don Johnson
vili. Brad Furlong, on behalf of Nagatani Brothers, Inc.,

9. The City provided notice that a hearing had been requested by one or more
property owners, to all property owners with property situated within the preliminary
assessment area by regular mail. |

10. David Day, Esq., appearing on behalf of Mary Thramer and the Estate of
Bill Thramer, verified prior to the date of the hearing that their property was situated
North of Highway 20, and therefore outside of the preliminary assessment area.

11. Brad Furlong, 'appeéring on behalf of Nagatani Brothers, Inc., contacted
the City seeking additional information; all of the information was not provided by the
City in a timely fashion, and by agreement between Mr. Furlong and the City Attorney
Nagatani Brothers' appearance at the August 23, 2007 hearing was continued to a
later date such that Nagatani Brothers waived no rights under its appeal (which was
later heard on October 8, 2009.)

12. That hearing took place on August 23, 2007.

13. That hearing was continued, to October 8, 2009. At that time, six
individuals who had requested a Hearing appeéred:'

i. Tom Moser, Esg., on behalf of Vern Sims and the Gilbert Family

i. John Ravnik, on behalf of Sandra Coons and the Cocusa Motel

In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 3 833 South Spruce Street
Burlington WA 98233-1945
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ii. Ragnar Pettersson, Park Pettersson, on behalf of Valley Cadillac
iv. John Martin, on behalf of Pacific Pride

v. Dan Mitzel

vi. Mark Osborn

vii. Don Johnson
viii. Brad Furiong, Esq., on behalf of Nagatani Brothers, Inc.

ll. FINDINGS OF FACT

Upon the basis of the City's' records, and testimony given at hearing, the City Council
Finds:

1. Nature of Development and Affected Property. The applicant, COSTCO

Wholesale, Inc., was granted a permit by the City of Burlington to construct a. 154,762
square foot warehouse sales facility on 17 acres, on February 28, 2000.

2. Required Improvements. As determiried during the development review process,

COSTCO was required to install certain improvements necessary o mitigate trafilc
impacts (for a description of the improvements, see next section below.) These
improvements were required pursuant to BMC 12.28. 010, which authorized the City
Engineer to require right-of-way improyements to ‘be constructed as prerequusﬂe to
property development, Burlington's SEPA ordinance.?

3. Nature of COSTCO Improvements, To mitigate traffic impacts, COSTCO was

required to improve the interchange of I-5 at George Hopper Road. The interchange is
located adjacent to the southwest corner of the COSTCO development, near the
southern city limits, COSTCO instailed the following improvements at COSTCO’s
expense:

A. George Hopper Road at I-5 Southbound Ramps:

i. Added a dedicated eastbound right turn lane;

2 provisions of BMC section 12.28.010 were subseduently répealed by the city council.

In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 4 833 South Spruce Street
Burlington WA 98233-1945
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ii. widened southbound approach to accommodate a dedicated left turn
lane;
iii. Signalized the intersection.
é. George Hopper Road at I-5 Northbound Off-ramp:
i. Added an extended northbound left turn lane;
ii. Signalized the intersection;
C. George Hopper Road at I-S Northbound On-ramp:

i, Signalized the intersection.®

5. Cost of Improvements. Costco constructed interchange improvements at a cost

of $1,708,799.00.

6. Additional trips added to interchange. The Post Occupancy Traffic Study showed
that 685 additional vehicle trips would be’adcommodated through the George Hopper
interchange with |-5 during the p. m. Peak hour.*

d Cost per additional vehicle trip. The cost of the lmprovements installed by

COSTCO divided by the number of additional vehicle trips is ($1,708,799) / (685 new
trips) = $2,494.60 per trip %

8. COSTCO Trips. The Latecomer's Agreement Study showed that 256 of the 685

additisnal vehicle trips would be utilized by COSTCO. Thus, COSTCO $638,617. 60 of

the costs of the improvements should be allocated to COSTCO, and the balance of the

3 January 23, 2004 letter from David Markely P.E., Transportation Solutions, Inc., to Peter Kahn,
COSTCO Wholesale.

* May 13, 2002 letter from David Markely, P.E., Transportation Solutlons Inc., to Peter Kahn, COSTCO
Wholesale.

¥ 10,
In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 5 833 South Spruce Street

Burlington WA 98233-1945
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cost of the improvements (429 vehicle trips) may be allocated to other developments to
be paid through the Latecomer's Agreement.®

9. Allocation of Trips. Burlington has previously developed a traffic model, which

pred-icted the percentage of traffic for various traffic analysis zones throughout the City;
these zohes are identified in Exhibit 2. The model for latecomer's cost allocation
proposed by COSTCO's traffic consultant 'linﬁits fee collection to those TAZ's situated in
the southern portion of the City, reflected by TAZ's 10,11, and 13 - 447 Those TAZ's

situated outside of the City are excluded.

' 1. Notice Provided to Property. Owners. In accordance with the provisions of RCW
35.72.040, the City prov_ided notice, by cerﬁﬁed mail, to the owners of record of the
properties situated within the proposed reimbursement area.

| 12. Completion of Goldenrod Road. Goldenrod Road, which extends from TAZ 18

through TAZ 25, has been completed subéequent to the COSTCO's post odcupancy
traffic study with the installation of a bridge across Gages. Slough. The completion of
this roadway provides an alternative route to access I-5 for those properties situated.
within TAZ 25 (i.e., by entering the new|y-completed Highway 20 interchange), and
avoiding the Georée Hopper/I-5 interchange. |

13. Vern Sims and the Gilbert Family argued that the completion of Goldenrod Road
alters the traffic analyéis', and that it is therefore apbropriate to assign those properties

situated North of Mchrquedale_ Road~(curre,ntly, parcel numbers P24066, P115546,

6
Id.
7 Letter of January 23, 2004 from TSI to Peter Kahn.

In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 6. 833 South Spruce Street
Burlington WA 98233-1945
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P115546, P24062, P24065, P116150, P117699, P107761, and P24064) to TAZ 18.
COSTCO agreed to revise the TZA's to reflect the completion of Goldenrod Road.

14. Nagatani Brothers, Inc., argued that (1) all excess capacity provided by the
COSTCO improvements has been utilized, particularly by COSTCO itself, but also by
o.thevr developments; (2) the ordinance adopted by the City is insufficient to require
reimbursement pursuant td RCW 35.72.010; (3) the City and COSTCO have failed to
execute a contract requiring reimbursement; and (4) Nagatanis have not. been advised

of their proporiionate share of the improvement costs, thus resulting in improper notice.

Ill. CONCLUSIONS OF LAW

Any Conclusion of Law which is deemed a Finding of Fact is hereby adopted as such.
The City Council makes the following conclusions of'l'a'w fro}h the foregoing findings of .

fact:

1. Authority of City Council. Pursuant to RCW 35.72.040, the City C_)ouncil is
authérized to hear this matter. The City Council's decision is determinative and final.
2. Standing. Those broperty owners identified in Section | (12) and who appeared at

the October 8, 2009 hearing have standing in this matter.

3. Burden of Proof. Any propérty owner requesting a hearing has the burden of
proof,

4. TAZ 25 and 18. The completion of Goldenrod Road alters the traffic analysis. It

is appropriate and proper to assign those properties situated North of McCorquedale
Road (currently, parcel numbers P24066, P1155486, P115546, P24062, P24065,

P116150, P117699, P107761, and P24064) to TAZ 18, as COSTCO has agreed.

In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 7 , 833 South Spiuce Street
Burlington WA 98233-1945
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5. Reimbursement Criteria. The reimbursement methodology reflects a pro rata

share of construction and contract administration costs of the COSTCO improvements,
and is determined by a method of cost apportionment based on the benefit to the

property owner assessed a latecomers fee.

6. Engineer's Determination of Required Improvements. Section 12.28.010(A) of
the Burlington Municipal Code provides that, “[ijmproved right-of-way is required for
access to all new cpnstruction projects.” BMC § 12.28.010(D) goes on to provide,

D. The city of Burlington comprehensive transportation plan has
adopted level of service “C" for all streets except Burlington Boulevard,

"for which a level of service “D" is adopted. If a traffic study meeting the
specifications of the city engineer is prepared that demonstrates that the
development causes the level of service to decline below the adopted

" standards, then transportation improvements or strategies fo

accommodate the impacts of development are required to be made
concurrent with the development, or the development permit application
shall be denied. . : '

‘BMC § 12.28.010(C) provides that the City Engineer is to determine whether
improvements are required at the time of development:

All other new construction shall meet the right-of-way improvement
standards specified in this code uriless, in the opinion of the city engineer,
improvements are not warranted at the time of development. In that case,
the property owner shall be required to do one of the following, as
specified by the city engineer:

1. Enter into a binding agreement to participate in any street improvement,
local improvement district (LID) affecting the described right-of-way which
LID may be formed now or in the future;

2. Enter into a binding agreement to construct specified right-of-way
improvements at a specified date;

3. Construct improvements which conform to existing improvements in the
immediate area. '

7. Ordinance Requiring Improvements. The MDNS issued for the COSTCO project

reflects the city enginéer's determination, and thus required that improvements be

In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 8 833 South Spruce Street
Burlington WA 98233-1945
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installed by COSTCO. These improvements are identified in Section Il (3), above.
Thus, the City had in place an ordinance requiring particular street improvements as a
condition of property development.

8. Commercial Development. Commercial, multi-family, and industrial development

property situated in TAZ's 10, 11, and 13 — 44 would require similar street
improvements to those installed by COSTCO upon development. Development projects
that would generate less than 10 vehicle trips during the PM Peak hour would not

require such improvements. The assessment reimbursement encompasses TAZ's

1/10,11, and 13 — 44,

9. Notice. The City has properly sent, by certified mail, a preliminary determination
of area boundaries and assessments, along with a description of the property owners'
rights and options, to property ownefs withih the proposed assessment area. A |
proportionate share of costs is determined based_ upon the intensity of development’
(i.e., the amount of impact); to establish a different reimbursement formula would be
arbitrary, but such a formula necessarily precludes a'precise dollar amount. Rather,
assessment amounts are'readily ascertainable by formula, which a property ownervmay
readily determine.

10. Hearing. The City Ceuncil properfy held a hearing in this matter.

IV. CONCLUSION

For the foregoing reasons, the City Council hereby concludes that the appeals should
be DENIED, PROVIDED that COSTCO verifies that the properties identified in Section

Il (4) be reallocated to TAZ 18.

[ /
In Re: Costco Wholesale Corporation City of Burlington
Latecomers Agreement - 9 833 South Spruce Street

Burlington WA 98233-1945
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ATTEST;
Greg T er,
Finance\Director

In Re: Costco Wholesale Corporation
Latecomers Agreement - 10

00405

Adopted by the Burlington City Council, this gt

day of June, 2011,

City of Burlington
833 South Spruce Street
Burlington WA 98233-1945
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35.71.120

might be affected by reason of the establishment of the pro-
posed mall or the board of directors of a mall organization
shall, within twenty days of such hearing, file with the city
clerk a statement describing the real property as to which the
claim is made, the nature of the claimant's interest therein, the
nature of the alleged damage thereto and the amount of dam-
ages claimed. After the receipt thereof, the corporate author-
ity may negotiate with the affected parties concerning them
or deny them. [1965¢ 7 § 35.71.110. Prior: 1961 ¢ 111 § 11.]

35.71.120 Contracts with mall organization for
administration—Conflicting charter provisions. If the
corporate authority desires to have the mall administered by a
mall organization rather than by one of its departments, the
corporate authority may execute a contract with such an orga-
nization for the administration of the mall upon mutually sat-
isfactory terms and conditions: PROVIDED, That if any pro-
vision of a city charter conflicts with this section, such provi-
sion of the city charter shall prevail. [1965 ¢ 7 § 35.71.120.
Prior: 1961 ¢ 111 § 12.]

35.71.130 Election to discontinue mall—Ordi-
nance—OQutstanding obligations—Restoration to former
status. The board of directors of a mall organization may call
for an election, after the mall has been in operation for two
years, at which the voting shall be by secret ballot, on the
question: "Shall the mall be continued in operation?" If sixty
percent of the membership of the organization vote to discon-
tinue the mall, the results of the election shall be submitted to
the corporate authority. The corporate authority may initiate
proceedings by ordinance for the discontinuation of the mall,
allocate the proportionate amount of the outstanding obliga-
tions of the mall to the abutting property of the mall or prop-
erty specially benefited if a local improvement district is
established, subject to the provisions of any applicable stat-
utes and bond ordinances, resolutions, or agreements, and
thereafter, at a time set by the corporate authority, the mall
may be restored to its former right-of-way status. [1965¢7 §
35.71.130. Prior: 1961 ¢ 111 § 13.]

35.71.910 Chapter controls inconsistent laws. Insofar
as the provisions of this chapter are inconsistent with a provi-
sion of any other law, the provisions of this chapter shall be
controlling. [1965 ¢ 7 § 35.71.910. Prior: 1961 ¢ 111 § 15.]

Chapter 35.72 RCW
CONTRACTS FOR STREET, ROAD, AND
HIGHWAY PROJECTS
Sections
35,72.010  Contracts authorized for street projects.
35.72.020  Reimbursement by other property owners—Contract require-
ments.
35.72.030  Reimbursement by other property owners—Reimbursement
share.
3572.040  Assessment reimbursement contracts.
35.72.050  Alternative financing methods—nParticipation in or creation of

assessment reimbursement area by county, city, town, or
department of transportation—Eligibility for reimburse-
ment.

35.72.010 Contracts authorized for street projects.
‘T'he legislative authority of any city, town, or county may

[Title 35 RCW—page 258]

Title 35 RCW:

Cities and Towns

contract with owners of real estate for the construction or
improvement of street projects which the owners elect to
install as a result of ordinances that require the projects as a
prerequisite to further property development. [1983 ¢ 126 §

1]

35.72.020 Reimbursement by other property own-
ers—Contract requirements. (1) Except as otherwise pro-
vided in subsection (2) of this section, the contract may pro-
vide for the partial reimbursement to the owner or the owner's
assigns for a period not to exceed fifteen years of a portion of
the costs of the project by other property owners who:

(a) Are determined to be within the assessment reim-
bursement area pursuant to RCW 35.72.040;

(b) Are determined to have a reimbursement share based
upon a benefit to the property owner pursuant to RCW
35.72.030;

(c) Did not contribute to the original cost of the street
project; and

(d) Subsequently develop their property within the
period of time that the contract is effective and at the time of
development were not required to install similar street proj-
ects because they were already provided for by the contract.

Street projects subject to reimbursement may include
design, grading, paving, installation of curbs, gutters, storm
drainage, sidewalks, street lighting, traffic controls, and other
similar improvements, as required by the street standards of
the city, town, or county.

(2)(a) The contract may provide for an extension of the
fifteen-year reimbursement period for a time not to exceed
the duration of any moratorium, phasing ordinance, concur-
rency designation, or other governmental action that prevents
making applications for, or the approval of, any new develop-
ment within the benefit area for a period of six months or
more.

(b) Upon the extension of the reimbursement period pur-
suant to (a) of this subsection, the contract must specify the
duration of the contract extension and must be filed and
recorded with the county auditor. Property owners who are
subject to the reimbursement obligations under subsection (1)
of this section shall be notified by the appropriate county,
city, or town of the extension filed under this subsection.

(3) Each contract shall include a provision requiring that
every two years from the date the contract is executed a prop-
erty owner entitled to reimbursement under this section pro-
vide the appropriate county, city, or town with information
regarding the current contract name, address, and telephone
number of the person, company, or partnership that originally
entered into the contract. If the property owner fails to com-
ply with the notification requirements of this subsection
within sixty days of the specified time, then the contracting
county, city, or town may collect any reimbursement funds
owed to the property owner under the contract. Such funds
must be deposited in the capital fund of the county, city, or
town. [2006 ¢ 88 § 1; 1983 ¢ 126 § 2.]

35,72.030 Reimbursement by other property own-
ers—Reimbursement share. The reimbursement shall be a
pro rata share of construction and reimbursement of contract
administration costs of the street project. A city, town, or
county shall determine the reimbursement share by using a

(2014 Ed.)



Street Grades—Sanitary Fills

method of cost apportionment which is based on the benefit
to the property owner from such project. [1983 ¢ 126 § 3.]

35.72.040 Assessment reimbursement contracts. The
procedures for assessment reimbursement contracts shall be
governed by the following:

(1) An assessment reimbursement area shall be formu-
lated by the city, town, or county based upon a determination
by the city, town, or county of which parcels adjacent to the
improvements would require similar street improvements
upon development.

(2) The preliminary determination of area boundaries
and assessments, along with a description of the property
owners' rights and options, shall be forwarded by certified
mail to the property owners of record within the proposed
assessment area. If any property owner requests a hearing in
writing within twenty days of the mailing of the preliminary
determination, a hearing shall be held before the legislative
body, notice of which shall be given to all affected property
owners. The legislative body's ruling is determinative and
final.

(3) The contract must be recorded in the appropriate
county auditor's office within thirty days of the final execu-
tion of the agreement.

(4) If the contract is so filed, it shall be binding on own-
ers of record within the assessment area who are not party to
the contract. [1988 ¢ 179 § 16; 1983 ¢ 126 § 4.]

Additional notes found at www.leg.wa.gov

35.72.050 Alternative financing methods—Participa-
tion in or creation of assessment reimbursement area by
county, city, town, or department of transportation—Eli-
gibility for reimbursement. (1) As an alternative to financ-
ing projects under this chapter solely by owners of real estate,
a county, city, or town may join in the financing of improve-
ment projects and may be reimbursed in the same manner as
the owners of real estate who participate in the projects, if the
county, city, or town has specified the conditions of its partic-
ipation in an ordinance. As another alternative, a county, city,
or town may create an assessment reimbursement area on its
own initiative, without the participation of a private property
ownet, finance the costs of the road or street improvements,
and become the sole beneficiary of the reimbursements that
are contributed. A county, city, or town may be reimbursed
only for the costs of improvements that benefit that portion of
the public who will use the developments within the assess-
ment reimbursement area established pursuant to RCW
35.72.040(1). No county, city, or town costs for improve-
ments that benefit the general public may be reimbursed.

(2) The department of transportation may, for state high-
ways, participate with the owners of real estate or may be the
sole participant in the financing of improvement projects, in
the same manner and subject to the same restrictions as pro-
vided for counties, cities, and towns, in subsection (1) of this
section. The department shall enter into agreements whereby
the appropriate county, city, or town shall act as an agent of
the department in administering this chapter. [1997 ¢ 158 §
1; 1987 ¢ 261 § 1; 1986 ¢ 252 § 1.]

(2014 Ed.)

35.73.030

Chapter 35.73 RCW

STREET GRADES—SANITARY FILLS
Sections
35.73.010  Authority—First and second-class cities.
35.73.020  Estimates—Intention—Property included—Resolution.
35.73.030  Hearing—Time of—Publication of resolution.
35.73.040  Ordinance—Assessments.
35.73.050  Lien of assessments.
3573.060 Improvement district bonds—Issuance.
35.73.070  Improvement district bonds—Payment—Remedies.
35,73.080  Provisions not exclusive.

35.73.010 Authority—First and second-class cities.
If a city of the first or second class establishes the grade of
any street or alley at a higher elevation than any private prop-
erty abutting thereon, thereby rendering the drainage of such
private property or any part thereof impracticable without the
raising of the surface of such private property, or if the sur-
face of any private property in any such city is so low as to
make sanitary drainage thereof impracticable and it is deter-
mined by resolution of the city council of such city that a fill
of such private property is necessary as a sanitary measure,
the city may provide therefor, and by general or special ordi-
nance or both make provision for the necessary surveys, esti-
mates, bids, contract, bond and supervision of the work and
for making and approving the assessment roll of the local
improvement district and for the collection of the assess-
ments made thereby, and for the doing of everything which in
their discretion may be necessary or be incidental thereto:
PROVIDED, That before the approval of the assessment roll,
notice shall be given and an opportunity offered for the own-
ers of the property affected by the assessment roll to be heard
before such city council in the same manner as in case of
assessments for drainage or sewerage in the city. [1965¢7 §
35.73.010. Prior: (i) 1907 ¢ 243 § 1; RRS § 9426. (ii) 1907 ¢
243 § 4; RRS § 9429.]

35.73.020 Estimates—Intention—Property
included—Resolution. Before establishing a grade for
property or providing for the fill of property, the city must
adopt a resolution declaring its intention to do so.

The resolution shall:

(1) Describe the property proposed to be improved by
the fill,

(2) State the estimated cost of making the improvement,

(3) State that the cost thereof is to be assessed against the
property improved thereby, and

(4) Fix a time not less than thirty days after the first pub-
lication of the resolution within which protests against the
proposed improvement may be filed with the city clerk.

The resolution may include as many separate parcels of
property as may seem desirable whether or not they are con-
tiguous so long as they lie in the same general neighborhood
and may be included conveniently in one local improvement
district. [1965 ¢ 7 § 35.73.020. Prior: 1907 ¢ 243 § 2, part;
RRS § 9427, part.]

35.73.030 Hearing—Time of—Publication of resolu-
tion. Upon the passage of the resolution the city clerk shall
cause it to be published in the official newspaper of the city
in at least two successive issues before the time fixed in the
resolution for filing protests. Proof of publication by affidavit

[Title 35 RCW—page 259}
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ORDINANCE __1419

AN ORDINANCE amending Burlington Municipal Code Section 12.28.010
Application to establish standards and procedures for reimbursement agreements
for street projects subject to reimbursement which may include design, grading,
paving, installation of curbs, guitess, storm drainage, sidewalks, street lighting,
trnflic controls, and other similar improvements, a8 required by the city's street
and slorm drainage standards.

WHEREAS, the City of Burlington hias a responsibility to insure that existing deficiencles in

sireels are remedied when new development is authorized, and

WHEREAS, the liminF and funding of public im;;mvemenls is frequently not compatible with

the timing and scope o

planned new development activity, and

WHEREAS, by adopting this ordinance, the City may contract with owners of real estate for the
construction or improvement of strect projects which tha owners eleci 10 instal) as n result of the
requirements of this code 1o insiall the projects as a prerequisite to further property development.

NOW THEREFORE, THE CI'1Y COUNCIL OF THE CITY OF BURLINGTON DO
ORDAIN AS FOLLOWS:

Sectlon 1. Burlinglon Municipal Code Section' 12.28.010 i3 hereby amended to read as follows:

12.28.010 Application

This chapter sets forth the specifications and requirements for the construction of public
waorks including streets and sidewalks within the city,

A, Improved right-of-way i& required for access 1o all new construction projects, A
traffic study prepared 1o the specifications of the City Engineer may be required to
identify required right-of-way improvements. Th I T i ig

L ] s, ) [ellin XY L) L4 LILH H Dall

B. Imgroved right-of-way for new single-fumily and duplex buildings on existing lots
ofmnrrér is dcﬁnﬂll as gmﬁng 10 & minimum nrgo feet ond installing six inches oF
crushed rock., An additional three-inch 1ilt of crushed rock Is required ifthe roadbed is
destroyed by trucks during the construction 56,

C. All other new construction shall meot the r[shl-or-wag improvement standards
specified in this code, unless, in the opinion of the city engineer, improvements are not
warranted at the time of development. In that case, the property owner shall be required
ta do one of the following, as specified by the city engineer:

1. Enter into b binding agreemient 10 participate in any stroet imtmvemant, local
improvement district (L1D) affecting the described right-of-way which L1D may be
formed now or in the future; .

2. Bnigr into a binding agreement 1o construct specified right-of-way
improvements at a specificd daie; .

3. Construct Improvemems which conform 10 existing improvemenls in the
immediate area.

D. ‘The City of Burlington Comprehensive Transportation Plan has adopted Level of
Service "C" for all streets except Burlington Boulevard, for which a Level of Service “E"
isodopted. Ifa traffic study meeting the specifications of tha City Engincer is E]rcparcd
that demonstrates that the development causes the level of service to decline below the
ndopted standards, then transportation improvemenls or simtegies (o accommodate the
impacis of developmen are required to be made concurrent with the development, or the
development permit application shall be denicd,

These stralegies may include increased public tansportation service, ride sharing
programs, demand management, and other mrﬂoﬂntiun sfvalcms manaﬁnmmt siralegics.
For the purposes of this section, “eoncurrent with the development” shall mean that
Improvements or stralegies are in place Bl the time of development, or that financial
commitment is in place to complete the improvements or strategics within six years. In
the case of ransportetion fucilities of stale-wide significance, which includes Statc Route
20, every effort shall be made (o coordinate with the State 1o work loward limely planned
improvements, although o six year commitment may not be feasible,

00273
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Sectlon 2. This ordinance shall be in full force and effect five days afier {ts pussage, approval

and publication us provided by law,

INTRODUCED AND PASSED and upproved at a regular meeting of the City Council this

9ch_day of _Decembor, [999.

THE CITY OF BURLINGTON
Rogua. Tj:%ma. Mayor

ATTEST:

Richerd A. Patrick, Finance Director/City Clerk

APPROVED AS TO FORM:

Marilyn ;«émberg. ?@ Atromey

FILED WITH CITY CLERK:
PABSED BY CITY COUNCLL:
SIGNED BY THE MAYOR:
PUBLISHED:

EFFECTLVE DATE:

00274
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1. INTRODUCTION
Background

The Comprehensive Transportation Plan was adopted on May 12, 1994 by Resolution #5-94 and has
been updated annually by the adoption of a new Six Year Road Plan each subsequent year, The plan
completed the Skagit County Sub-Reglonal Transportation Planning Orgﬁnmﬂon RTPQ)
Transportation Certification process and wes certified in the fall-of 1997,

A number of regional documents have been prepared and adopted since the original adoption of the
Transportation Plen in 1994, including the completion of the County-side Air, Rail, Water and Port
Transportation -System Study in Februity of 1996 and completion of the Skagit/Island Regional
Transportation Plan in April of 1996, and the adoption of the 1998-2003 Six Year Transportation
Improvemant Plan in the fall of 1997, - The City of Burlington Parks and Recreation Compreherisive
Plan has also been updated which is the document that identifies trails, walkways, bike paths which are
the non-imotorized element of this plan.

This edition of the Comprehensive Transportation Plan incorporates relevant information froth. each of
these planning documents and addresses the outstanding issues identified in the Transportation Plan
Certification process through the Skagit Sub-Regional RTPO,

The Skagit County Overall BEconomic Development Plen (OEDP) antitipates an increase in
employment ﬁom 35,340 in 1994 to 61,761 persons in 2014 which means an inoreage in of employment
by 26,421 persons betwesn 1994 and 2014, Much of the increase is expected to occur i sectors which
generate froight spch as manuficturing, retait and wholesale trads, resource extraction, and agrioulture
among other sectors. Many businesses seeking to Jocato in Butlington are attracted by the efficient

transportation system and the area’s proxiinity to resources and markets. Transportation costs are a
vety important component. of business planning, with loglstics being extremely important to freight-
generating businesses, For retail firms, fhst, efficient and reliable delivery is of paramount importance,
while speed is of the essence in receiving inputs and shipping products to market for both manufacturing
growth and ngricultml growth, Improvements to the-transportation system are critical as & means to
enhance economic development.

Transportation is & major issue facing the elected officials, staff, business owners, and residents of the
City of Buidingtor. Over the past nine years, a total of 2,325,477 square feet of new retail and
commercial construction has been bullt, as well as 211 single family and 492 multi-family residential
units, Growth is expected to continue at & reasonable pace: and each new development is carefully
evaluated for its impact on the transportation system. This growth generates increased traffic volumes
to, from, and within the City of Burlington and it is very important to adequately mitigate the impects of
new development so that the inipacts.on level.of service and traffic accidents are minimized,

The impact of growth has been redlized throughout the State of Washington prompting: the legislature
to pass the Growth Management Act of 1990 with a subsequont amendment in 1991, The Act requires
each city and county to prepars a comprehensive plan which identifics growth potential and its related
impacts. Furthermore, thé Act réquires each agéncy adopt.and enforce ordinances which insure facility
improvements required to mitigate development impacts are functional at the time the development is

City of Buriingron l
1999 Comprehensive Tyransportation Plan
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“operationsl, §tandards are established in Burlington Municipel Code Chapter 12.28. Levél of service
changes that may result in the need for additionsl traffic mitigation would be réviewed in accordance

with

the ‘policies and procedures under Burlington Municipal Code Chapter 15,12 Environmental

Policy,

The Capital Improvement Plan is updated annually, along with the Six-Year Transportation Plan and a
detailed reevaluation of the financing of this plan continues to show that Impact Feos are only warranted
in areas that generate traffic in the two corridors where new bridges are planned. The rate Is $35 per
peak hour trip per 1000 square féet or per dwelling unit, This limited contribution supports the grant
application process.

Gonls and Ohjectives

1.

The transportetion-plan is designed to ensure ths continued ability of the transportation system to

- function at s reasonable lovel of servide throughout the urban service ared and coordinate the links

to the regional transportation system along with Mount Vernon.

The plapned Level of Service is not: to-exceed. Level of Service C except for the. Burlington
Boulevard corridor which is.not to exceed Level of Service E. Certain intersections may fall
below the standard level of service whils swaiting improvements, such as along State Route 20,
without being considered grounds for denial of n project, as long as the proposed projects makes
every feasible effort to mitigate the impacta of the proposed development project.

Proposed projects that decrease. the level of service below the planned level, because. of their
traffic contribution, shall be denied unless concurrent improvements are made 0 prevent a
decrease in level of service below the: planned level for that. location. Improvements shall :be 'in
place befbre the uge Is-occupied, except as followa!

8.  Sites located where réglonal lingrovements aré the onily means to itiprove. o malntain the
level of service existing prior to the development, may be developed if the proponents make
a fair share contribution to the regional improvement, when the improvement is planned for
construction within ‘slx years, or sign an Agreement to Perform at a future date when the
City sees needed improvemeonts that are mot possible under the Washington State
Department of Transportation Warrant System,

b.  Essential public facilities may be constructed subject to & commitment to-contribute to the
regional improvement at a future date, as funding becomes available from the public entity,
including schools, hospitals, police and fire stations and the like.

¢, Other exceptions may be authorized by the City of Burlington Technical Committee if
consistent with the palicy intent.

Optimize the potential for increased use of public transportation and access to the state and
interstate routes in land use and slte planning,

City af Burlingion 2
1999 Comprehensive Transportation Plan
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Complete the construction and upgrading of tho arterial street network to maximize circulation
and level of servios within the community,

6. Implement detailed standards for upgrading residential streets so that the changes will enhance,
rather than adversely affect the character of the area, whethér initiated by the City or required to
mitigate the impacts of developing a site.

. The Six Year Road Pian and the transportation element of'the annually updated City of Burlington
Capital Improvement Plan shall be coordinated with the Land Use, Utllities and other relevant plan
elements to ensure a balanced program that is adequately funded and responsive to community
interests.

8. Implement programs to encourage the use of flextime, carpooling and. transit es traffic levels
increase over time, coofdihating with Skagit Public Transit (SKAT):

9. - Coordinate the Capital Improvement Plan with regianal nonsmotorized travel plans; Including
bloycle and pedéstrian.

City of Burlington J

1999 Comprehensive Transporiation Plan
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V. SYSTEM ANALYSIS AND ARTERIAL PLAN DEVELOPMENT

Bystem Analvsis

The system analysis process used in the study consisted of comparing future year volumes on individual
links of the various networks to an acceptable performance standard, the (LOS) level-of-service: of’
sither C or E depending on location, in‘the systom. When the demand volumes exceeded ths standard,

additional lancs or links were identified as needed to mest the standard.. The andlysis approach started

with loadings of the existing network with the-two future trip scenarios (2000, and 2012) followed by
the “existing and committed” projects nstwork. This latter network was defined besed on conversation
with the City Public Works Director.. The term *“committed” may be more appropriately considered as

“highly probable”,

The methodolggy used in determining needed improvements employed a table of generalized urban
peak-hour level-of-service maximum volumes developed around data from the 1985 Highway Capacity
Maiwal, This table along with computér netvork loading plots-are contained in. Appendix C.

Figures 5 through 8 depict LOS results of various loading combinations. Figure 5 also shows the new
number of lanes and signals assumed for the various “committed” projects. It may be noted that LOS E
extonds nearly the full length of Burlington Boulevard with LOS F existing just north.of George
Intum Road and on the.Skagit River Bridge. SR 20 exhibits LOS: F conditions east of Burlington
Boulevard.

Figure 6 is the most extréme condition with 2012 volumes on the existing network (‘Do-Nothing™).
LOS ¥ completely covers the principle arterial system,

Figure 7 shows LOS conditions with 2012 volumes on the committed network plus 6 lanes o I-5 south
of SR 20, 4 lanes on SR 20 east of Burlington Blvd,, 4/5 lanes on Burlington Blvd, from George
Hopper Interchange Rd. south across the river, and the George Hopper Interchange Rd. extenslon over
to Whitmarsh, The most significant problem with this scenario is Burlington Blvd. across the river - tho
proposed bridge widening will not be adequate. Ergo Figure'8 «:another bridge over the Skagit River is
added at Whitmarsh and the LOS F problem with the bridge crossingd Is corrected, Some other more
migor and correctable LOS E and F problems exist which are addressed subsequently with the
Recommended Plan.

Figure 9 depicts the Recommended Long Range Plan for the arterial and freeway system, Critical
capacity elements of the plan are I-5 gt 6 lanes from SR.20 south; SR 20 from the east to the west
Urban Growth Boundary with sections ranging from 4 lanes to 7 lanes; Burlington Blvd, Bridge at 4
lanes; & new Skagit River bridge at South Walnut - along with 4 lane construction of South Walnut
between the river and Pease; 5-lane widening of the Hopper Interchange Road, 4 lane George Hopper
Interchange Road extension to South Walmut, 3 lano extension of Spruce to Pease with 'a direct
connection to the new South Walnut link; added southbound right turn lane on Burlington Blyd, at Rio

Chiy of Burlington 23
1999 Comprehensive Transportation Plan
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Vista (6 lines); 4 lanes on Burlington Boulevard from north City limit to SR 11/I-5 interchange
northbound ramps.

The proposed South Walnut Street Bridge would connect into Urban Ave. in Mt. Vemon (the old
Inter-Urban R.O.W.) and provide very desirable capacity rellef for Riverside Drive in the City of Mt.
Vernon,

Figures 10 and 11 show recommended configurations for the two most critical intersections on
Burlington Boulevard - Rio Viste- and George Hopper Interchange Road.  The -George Hopper
Intorchange Rond was reconfigured in 1997 based on muds]lng done for the Port of Skagit County,
uging the City of Burlington’s traffic model,

City of Burlington 24
1999 Comprehensive Transportation Plan
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Alternative Network 2: Alternative Network 1 with widening of SR 20 from
Burlibgton Boulevard easterly,

Alternative Network 3; Alternativz Manverk 1 with addition of Signals at SR
20/Spruce and Pease Rd/Port Drive |

Alternative Network 4: Bxisting and Committed Network with widening of SR 20
from Burlington Boulevard easterly. Also includes signal at SR 20/Spruce, SR
20/Anacortes Jct, and SR 20/Gardener.

Alternatlve Network §: Alternative 4 with widening of I-5 south of SR 20
interchange and Rio Vista connection from Spruce to Anacortes. Also includes
signal at Burlington Blvd/Old SR 99.

Alternative Network 6: Alternative 5 with realignment of Whitmarsh to connect .
with Anacortes. Speed increase on Anacortes 10 35 south of Gilkey. Also includes
signals at I-5 ramps with George Hopper overpass.

Alternative Network 7: Alternative 6 with 4-]anes on Anacortes.

Alternative Network 8. Alternative 6 with speed increase on Rio Vista to 30.

Alternative Network 9; Alternative 8 with signal at Spruce/Pease. This loading was
plotted and analyzed; see loading attachments.

" Alternative Network 10; Alternative 9'with new bridge across Skagit River. This

loading was plotted and analyzed; see loading attachments,

Alternative Network 11: Alternative 9 without Norris St extension, This loading
was plotted and analyzed; see loading attachments.

Alternatlve Network 12: Alternative 11 without Rio Vista with Greenleaf with 6
lanes on SR 20 between I-5 and Burlington Blvd

Alternative Network 13: Alternative 12 with 2nd bridge over Skagit River,

Alternative Network 14: Alternative 12 with Gilkey extension between Spruce and
Anacortes. )

Alternative Network 15! Alternative 14 with 2nd bridge over Skagit River
I
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TABLE 8

: = CITY OF BURLINGTON
~ a7, ROAD IMPROVEMENT COBTS
e BASED ON 2015 TRANSPORTATION SYSTEM NEEDS
= Road ; Project  Astigned
Baﬁmmt M:]’ur Class’ Exsting Recmnd Woik Cost to.Owy,
6, Road Sagment (From - To) _ ol Work Width  Widih Dascriplons (000's)
401)  Old 3R 88 Major Widenlng 2 52 BH, B, 1 1,01
*i—l—“*mmammﬁm : . ==
0:81 ml. nvo Buriingten Bivd. - :
“Burlington-Blvd MojorWidening . 24° 62 ¢, G, BW, DR, B 1,083
198, kufmtﬁlih N Eﬁ ﬁﬁﬁ,ﬂ
’ 18 NB Rempa
403 Pulver Road Minor Widailig 2 % 8H, B, Pvg 8
e o torquedle o BR 2 —
404 mca%i- Road ; mm-}i}q_ 18 3k c.ai awi¥ 446
(405) _ Gokderved Road New Cansiruction __0' 22 a{: G, 8W, DR, Jyu" 2,040
408A a_n?a‘l-lug% ICRd Tralla Control ay . Channofization 203
408B)  Georga Hopper IC Rd Major Widaning 3 84 C,6 B 200
¢ ‘L‘J"'ENQE%EF ]
- 40TA o 16 Rd Now Gonstruction 0 52 -ﬁ%mﬁnﬂﬁgﬁ 1,043 499
© e o Ic R " NowOonahuollon .0 86 G5 5%, o8, by s 6w
- 408 Anacories Slr | Major Widaning 2 A2 8H, B 414
. T Pmmwaley = Tghlig, ROW
g1 EP New Construction ] 20" %ui 8w, lmI 08
- 803 Pulver R4 Minor Widening 24 8z 8H, B, vy 80
e—TTBR W Petarson g ¥
8 B4 Pumm%ran & Minor Widening 18 30 BH, B, Py 0
L 0g o —
; 805 Andis Rd New Construcllon___ & 20 ¢, G, 8W, R, 486 48
d : Fivg, Lighiing, FOW
*Bl8 George IC Rd New Construction o a4 C, G, BW, 551
o — DR, Py, ROW" —
* 807 Whitmarsh Mior Widenlng 18 s BH, B, Pvg 39
ur =
508 Walnut New Constuction @ 52 ni a! swi “’,}1 B 3,418 3418
Porl Dr Naw Construotion o 3% ¢ [ s
_LF"..u T o ,cuwi % 1,448
*510A  Whitmarsh Widanin 20 57 8H, B, DR 113 i
B e P, HOW
Goorga Hopper Rd
Page 1
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DECLARATION OF SERVICE

The undersigned declares that on the date below written, I caused

to be served in the manner noted copies of the following upon designated

counsel:

1. Brief of Respondent Costco Wholesale Corporation; and

2. this Declaration of Service.

C. Thomas Moser X ViaU.S. Mail
1204 Cleveland Avenue [ ] Via Facsimile
Mount Vernon, WA 98273 [] ViaMessenger
Email: tmoser@advocateslg.com X ViaEmail
Attorneys for Appellants [] Viae-file/ ECF

Via Email
Via e-file / ECF

833 S. Spruce Street

Burlington, WA 98233

Email: leifj@burlingtonwa.gov
Attorneys for Respondent City of
Burlington

Leif P. Johnson X Via U.S. Mail
City Attorney [] ViaFacsimile
City of Burlington [] ViaMessenger
X
[

I declare under penalty of perjury under the laws of the state of

Washington that the foregoing is true and correct.

51491218.4

Executed at Seattle, Washington, this 5th day of February, 2016.

Dok gi) Samscollnn.

Debra A. Samuelson




