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I. INTRODUCTION & SUMMARY OF ARGUMENT 

As part of the construction of a new consumer warehouse in the 

City of Burlington, Respondent Costco Wholesale Corporation (“Costco”) 

spent $1.7 million on the installation of traffic improvements to the 

intersection of Interstate 5 and George Hopper Road.  Prior to these 

improvements, the intersection had a failing level of service.  Because the 

improvements would add substantial traffic capacity that created a benefit 

beyond the impact of Costco’s warehouse project, the City agreed that 

Costco could potentially recover $850,000 of its costs under a latecomers 

agreement.  Latecomers agreements are statutory creations that allow a 

developer to seek reimbursement for sewer or road infrastructure built by 

the developer that creates additional benefit beyond what is needed to 

mitigate the impacts of the immediate development.  Ch. 35.72 RCW; see 

also ch. 35.91 RCW (concerning water and sewer facilities).   

Plaintiff-Appellants own property that would potentially be subject 

to the Costco latecomers agreement, should Appellants develop their 

property with a more intense use during the time that the agreement is in 

effect.  In 2007, Appellants received notice of the proposed latecomers 

agreement and were advised that their property was within the proposed 

assessment reimbursement area.  Appellants objected and requested a 

hearing before the City Council, which was held on August 23, 2007, and 
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October 8, 2009.  Appellants’ attorney was present at both hearings and 

presented testimony and legal argument.  At the end of the second hearing, 

the City Council voted 6-1 to deny Appellants’ appeal.   

Fourteen months later, in February 2011, Appellants’ attorney 

appeared at a City Council meeting and demanded another hearing.  The 

Council denied the request and instead voted to adopt finding of facts 

memorializing its earlier decision.  Fifty-seven days after the Council 

meeting, and eighteen months after the vote denying their appeal, 

Appellants filed this lawsuit.   

Rather than file under the Land Use Petition Act, ch. 36.70C RCW 

(“LUPA”), Appellants based their claims on theories of declaratory 

judgment, constitutional writ, and statutory writ.  Under any applicable 

legal standard, Appellants’ lawsuit is an untimely attack on the City 

Council’s decision to deny Appellants’ appeal.  The superior court 

properly found that Appellants’ claims should have been filed under 

LUPA and were subject to dismissal because they were not brought within 

21 days of the Council’s October 8, 2009 vote denying their appeal.  Even 

giving Appellants every benefit of every doubt and concluding that the 

proper triggering event is the Council’s February 2011 meeting, Appellants’ 

suit is still untimely because it was filed on April 8, 2011—57 days later.     
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And, even assuming, arguendo, that Appellants had properly brought 

claims for writ of review or declaratory judgment, these claims were also 

untimely.  Like LUPA petitions, writs and declaratory judgment actions 

must be filed in a timely manner.  In land use cases, the “reasonable time” 

for filing a writ or declaratory judgment action is a matter of days, not 

months or years.  E.g. Summit-Waller Citizens Ass’n v. Pierce County, 77 

Wn. App. 384, 392, 895 P.2d 405 (1995) (“[T]ime limits are short.  Thirty 

days is typical.”).  Appellants’ 18-month delay from the October 2009 

hearing does not comport with any possibly applicable standard.1   

Appellants spend much of their brief complaining about fairness, but 

the delay in this case has been largely caused by Appellants’ litigious 

conduct and their ten-year campaign to stop the Costco latecomers 

agreement.  Since filing their lawsuit, Appellants have challenged virtually 

every aspect of the City’s latecomers process—filing four motions for partial 

                                                 
1 Appellants’ claims were also subject to dismissal on numerous grounds not 
reached by the superior court.  Their writ claims were ripe for dismissal because 
Appellants did not meet the standard for a constitutional writ—demonstration of 
arbitrary and capricious government conduct.  See Coballes v. Spokane County, 
167 Wn. App. 857, 866-67, 274 P.3d 1102 (2012).  Similarly, Appellants’ 
request for declaratory judgment was subject to dismissal because Appellants had 
other avenues of relief available, and a declaratory judgment cannot be used to 
make an “as applied challenge” to a government action.  See City of Federal Way 
v. King County, 62 Wn. App. 530, 535 n.3, 815 P.2d 790 (1991); Seattle-King 
County Council of Camp Fire v. Dept. of Revenue, 105 Wn.2d 55, 58, 711 P.2d 
300 (1985).    
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summary judgment.  After careful consideration by the Honorable Bruce I. 

Weiss, each of Appellants’ motions was denied. 

It is beyond dispute in this case that Costco invested $1.7 million to 

create infrastructure that continues to benefit other property owners and the 

citizens of Burlington.  Costco acted in good faith and followed the process 

prescribed by the City.  Instead of being able to implement its latecomers 

agreement, Costco has been forced to incur the time and expense of this 

litigation.    

Appellants’ case is untimely and their numerous motions for 

summary judgment were not supported by applicable law.  For these 

reasons, Respondent Costco respectfully requests that this Court affirm the 

well-reasoned decisions of the superior court and deny Appellants’ appeal. 

II. RESTATEMENT OF ISSUES ON APPEAL 

Although Appellants make several assignments of error on appeal, 

consideration of only two issues is necessary to resolve this case: 

(1) A “land use decision” under LUPA includes a final 

determination regarding the application of rules regulating property 

development to a specific property.  RCW 36.70C.020(2); see, e.g., 

James v. County of Kitsap, 154 Wn.2d 574, 115 P.3d 286 (2005) (impact 

fees); City of Federal Way v. Town & Country Real Estate, LLC, 161 Wn. 

App. 17, 252 P.3d 382 (2011) (traffic mitigation fees).  The assessment 
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reimbursement area and latecomers agreement approved by the City of 

Burlington would impose fees on individual parcels of property developed 

during the agreement’s effective period as a condition on future 

development.  Was the City Council’s vote to deny Appellants’ appeal of 

Resolution 13-2006, following two formal hearings before the Council 

that included introduction of exhibits, witness testimony, and legal 

argument by Appellants’ attorney a “land use decision” subject to LUPA?   

(2) LUPA provides the exclusive means for judicial review of a 

land use decision.  RCW 36.70C.030(1).  A LUPA petition must be filed 

within 21 days of the decision, or the petition is barred and the court has 

no jurisdiction.  RCW 36.70C.040; Knight v. City of Yelm, 173 Wn.2d 325, 

337, 267 P.3d 973 (2011).  Here, the City Council’s final decision was made 

by a vote in the presence of Appellants’ counsel at the October 2009 hearing 

and was published in the City’s meeting minutes.  Was Appellants’ 

complaint—filed 18 months after the City Council’s decision—untimely? 

(3)  Assuming, arguendo, that the court finds that Appellants’ 

case was not subject to LUPA, should the case be dismissed because it was 

not timely filed under the applicable limitations periods for land use 

declaratory judgment and writ actions? 
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III. STATEMENT OF THE CASE 

A. The City Requires Improvements To George Hopper 
Road As A Condition Of Costco’s Development. 

As part of the permit review process for Costco’s new consumer 

warehouse, the City of Burlington evaluated the project for consistency 

with the City’s comprehensive plan and development regulations pursuant 

to the State Environmental Policy Act, ch. 43.21C RCW (“SEPA”).  See 

Burlington Municipal Code (“BMC”) 15.12.010(C).  Following SEPA 

review, the City issued a Mitigated Determination of Non-Significance 

(“MDNS”) that required Costco to complete a number of traffic mitigation 

measures over the next two years to the interchange of George Hopper 

Road and Interstate 5.2  App’x 1.  These improvements were a condition 

of project approval and created additional traffic capacity beyond what 

was necessary to mitigate the impact of Costco’s development.  Id.; 

CP 382 (¶ 2), 226 (¶ 3), 231-32.   

Pursuant to chapter 35.72 RCW, the City agreed that Costco could 

pursue a latecomers agreement that would provide Costco the possibility 

                                                 
2 Mitigation measures included a new traffic signal at the southbound I-5 on- and 
off-ramps, a traffic signal at the northbound off-ramp, more storage lanes on the 
southbound off-ramps, channelizing the south leg of the northbound off-ramp for 
separate right and left turn lanes, and adding an eastbound left turn lane at the 
northbound on-ramp.  CP 386-88 (MDNS condition #14).  A copy of the City’s 
MDNS is attached as Appendix 1.  Additional facts concerning the statutory 
requirement that Costco construct the improvements pursuant to an ordinance are 
contained in Section VI.C, below. 
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of obtaining reimbursement from future developing properties that utilized 

the traffic improvements Costco constructed.  App’x 1 at 388 (discussing 

payback agreement); CP 252-53.  Costco agreed to complete the 

improvements with that understanding.  CP 252-53.  Of the $1.7 million 

that Costco paid for the improvements, Costco sought approximately 

$850,000 for the additional benefit created.  CP 253, 382.    

B. The Proposed Assessment Reimbursement Area And 
Latecomers Agreement Are Prepared. 

As the basis for a latecomers agreement, Transportation Solutions, 

Inc. (“TSI”), prepared and forwarded to Costco and the City a draft traffic 

analysis.  CP 225-26 (¶¶ 1, 5), 231-37.  The proposed assessment 

reimbursement area (or “benefit area”) is specifically designed to apply to 

those properties benefiting from Costco’s improvements.  CP 226 (¶ 5).  

As is typical of latecomers agreements, the actual assessment that would 

apply to future development on a property in the benefit area relates to the 

number of PM peak (afternoon rush hour) trips that the property would 

send to the George Hopper Road improvements.  CP 227 (¶ 6).   

The number of trips depends on two factors:  (1) the location of the 

property with respect to the improvements and (2) the land use to be 

developed on the property.  Id.  The assessment amount is based on the 
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proposed use of the property at the time of development and the property’s 

proximity to the improvements.  Id.   

The proposed latecomers agreement here has 34 different traffic 

analysis zones and 27 different land use categories.  Id.; CP 231-37.  To 

determine the rate paid by any individual property owner, one would 

identify the zone in which the property is located and then find the type of 

use to which the property would be developed.  CP 227 (¶ 6).   

 No fees are assessed until the latecomers agreement has been 

executed and recorded with the county auditor and the property owner 

within the benefit area is issued a development permit that triggers a 

latecomers fee.  RCW 35.72.020, .040; see Woodcreek Land Ltd. P’ships 

I, II, III & IV v. City of Puyallup, 69 Wn. App. 1, 9-10, 847 P.2d 501 

(1993).   

C. Appellants Receive Notice Of The Latecomers 
Agreement And Request A Hearing. 

In 2006, the Burlington City Council passed Resolution 13-2006.  

CP 390-91 (attached as Appendix 2).  This resolution established the 

preliminary assessment reimbursement area based on TSI’s analysis; 

directed notice to affected property owners, including Appellants; and 

authorized the mayor to execute the latecomers agreement in substantially 

the form of the proposed agreement on file.  Id. 
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Appellants each received notice in March 2007.  CP 104-07.  

Consistent with RCW 35.72.040, the notice informed Appellants that their 

property was located within a latecomers benefit area and that there was a 

preliminary assessment determined for the property, although the actual 

amount of the assessment would depend on the proposed development.  

Id.  The notice stated that, in the event that Appellants decided to 

redevelop their property during the term of the latecomers agreement, any 

fee would be due upon issuance of a building permit for that new use.  Id.  

Finally, the notice informed Appellants that they had a right to request a 

hearing on the latecomers agreement.  Id.   

Within two weeks, Appellants retained land use counsel and 

requested a hearing, as did certain other landowners whose properties 

were also part of the benefit area and potentially subject to latecomers 

fees.  CP 407-10, 500.  As part of the hearing request, Appellants’ counsel 

requested copies of several documents to prepare for the hearing.  CP 500. 

D. After Two Hearings, The City Council Votes To Deny 
Appellants’ Appeal. 

The City Council held two hearings on the property owner appeals:  

one on August 23, 2007 and one on October 8, 2009.  CP 227-28 (¶ 8), 

383 (¶ 6).  Counsel for Appellants appeared at both hearings and presented 

argument and testimony against the latecomers agreement and proposed 
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benefit area.  Id.; CP 409.  As a result of Appellants’ counsel’s testimony 

regarding the extension of Goldenrod Road that occurred after the City 

traffic analysis used to establish the benefit area, Costco and the City 

agreed to modify the traffic analysis zone for Appellants’ property, 

thereby lowering their potential assessment rates.  CP 227-28 (¶ 8), 239-

43, 383 (¶ 6), 402 (¶ 4).   

At the conclusion of the October 8, 2009 hearing, the City Council 

voted 6-1 to deny Appellants’ appeal and affirm Resolution 13-2006.  

CP 4 (¶ 2.10), 458-60.  A detailed summary of the proceedings was 

printed in the City Council’s meeting minutes.  CP 458-60 (attached as 

Appendix 3).   

Sixteen months later, on February 10, 2011, Appellants’ counsel 

appeared at a City Council meeting and demanded a new hearing in the 

Costco matter.  CP 464 (attached as Appendix 4).  The City Council 

denied the request for a third hearing and voted unanimously to adopt 

findings memorializing their October 2009 decision denying Appellants’ 

appeal.  Id.  The City’s findings were later published by the City.  CP 470-

79 (attached as Appendix 5).  Appellants have never identified any 

discrepancy or error between the vote at the 2009 hearing and the 

subsequently adopted findings memorializing that decision.   
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E. Appellants File This Lawsuit. 

Appellants filed their complaint in Skagit County Superior Court 

on April 8, 2011.  CP 1-7.  The entire case was heard by visiting 

Snohomish County Superior Court Judge Bruce I. Weiss. 

Appellants’ lawsuit was filed more than four years after the City 

Council passed Resolution 13-2006; eighteen months after the City 

Council denied Appellants’ appeal in October 2009; and fifty-seven days 

after the February 10, 2011 City Council meeting.  See Appendices 2-4. 

During the ensuing four years of litigation, Appellants filed four 

motions for partial summary judgment, challenging essentially every 

aspect of the latecomers agreement process.  CP 99-107, 19-33, 55-66, 

108-54.  Appellants disputed the City’s latecomers agreement notice 

procedures; argued that a statute of limitations barred the agreement; 

asserted that no ordinance required Costco’s improvements; and claimed 

that there was no benefit remaining from the improvements.  Id.  After 

thorough consideration of the briefing and oral arguments, Judge Weiss 

denied each of the Appellants’ motions.  CP 11-18.   

Costco subsequently moved to dismiss Appellants’ complaint as 

untimely under both LUPA and the applicable limitations periods for land 

use declaratory judgment and writ actions.  Simultaneously, Appellants 

filed a fifth motion for summary judgment.  CP 67-98, 665-83.  Argument 
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for both motions was heard on the same day.  At the hearing, Judge Weiss 

ruled that Appellants’ lawsuit was untimely under LUPA and granted 

Costco’s motion to dismiss.  Thus, the court did not reach Appellants’ fifth 

summary judgment motion.  CP 8-10.  This appeal followed.     

F. No Latecomers Agreement Has Been Executed. 

It is undisputed that no final latecomers agreement has been 

executed by the City.  Because an executed latecomers agreement has not 

been recorded with Skagit County, the City has not (and cannot, under 

RCW 35.72.040) sought to collect any assessments from Appellants.  It is 

also undisputed that Appellants have never filed a development permit 

application or been assessed any latecomers fee. 

IV. STANDARD OF REVIEW 

An appellate court reviews a superior court’s decisions on motions 

to dismiss and motions for summary judgment de novo.  Eugster v. State, 

171 Wn.2d 839, 843, 259 P.3d 146 (2011); see also Becker v. Cmty. 

Health Sys., 184 Wn.2d 252, 359 P.3d 746 (2015).  In reviewing the 

rulings on Appellants’ four summary judgment motions, the court views 

all facts and inferences in the light most favorable to the nonmoving 

party—here, Costco.  Eugster, 171 Wn.2d at 843.  Summary judgment 

should only be granted to the moving party when no genuine issue of 



 

51491218.4 -13- 

material fact exists and the party is entitled to judgment as a matter of law.  

Id.; CR 56(c). 

 Additionally, when a superior court is sitting in an appellate 

capacity (as it was in this case), the court “has only the jurisdiction as 

conferred by law.”  Conom v. Snohomish County, 155 Wn.2d 154, 157, 

118 P.3d 344 (2005).  A court that lacks jurisdiction due to a party’s 

failure to follow statutory procedural requirements must enter an order of 

dismissal.  Id.  Whether a court may exercise jurisdiction and questions of 

statutory construction are questions of law subject to de novo review.  Id. 

V. APPELLANTS’ CLAIMS WERE PROPERLY DISMISSED 
AS UNTIMELY  

A. The City Council’s Decision Was A Land Use Decision. 

The City Council’s 2006 resolution establishing the assessment 

reimbursement area and its subsequent denial of Appellants’ appeal after 

hearings before the City Council are indistinguishable from other 

municipal actions courts routinely scrutinize under LUPA.  Resolution 13-

2006 established an assessment reimbursement area and allowed Costco to 

potentially recover its street improvement project costs from benefitted 

parcels if those properties are developed in the future.  Like other land use 

decisions subject to LUPA, the assessment reimbursement area had a 

specific, identifiable impact on individual properties.   
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LUPA provides the exclusive means to obtain judicial review of land 

use decisions.  RCW 36.70C.030(1).  A “land use decision” is defined as “a 

final determination by a local jurisdiction’s body or officer with the highest 

level of authority to make the determination, including those with authority 

to hear appeals,” and includes the following decisions:  

(b) An interpretative or declaratory decision regarding the 
application to a specific property of zoning or other 
ordinances or rules regulating the improvement, 
development, modification, maintenance, or use of real 
property; [or] 
 
(c) The enforcement by a local jurisdiction of ordinances 
regulating the improvement, development, modification, 
maintenance, or use of real property . . . .  

 
RCW 36.70C.020(2)(b)-(c).     

The imposition of fees and building and zoning restrictions are 

reviewable only under LUPA.  See, e.g., Asche v. Bloomquist, 132 Wn. 

App. 784, 791, 133 P.3d 475 (2006) (“LUPA applies to interpretative 

decisions regarding application of zoning ordinances to specific 

property”); accord Coffey v. City of Walla Walla, 145 Wn. App. 435, 439, 

187 P.3d 272 (2008) (“Challenges to zoning ordinances and other actions 

affecting specific pieces of property [are] to be filed in superior court 

under a land use petition.”).   

Consistent with this rule, impact and mitigation fees imposed on 

multiple parcels have been reviewed by Washington courts under the 
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LUPA framework.  For example, in James v. County of Kitsap, the 

Washington Supreme Court reiterated its prior holdings that the 

imposition of impact fees as a condition on the issuance of building 

permits was a “land use decision” subject to LUPA’s filing requirements.  

154 Wn.2d 574, 586, 115 P.3d 286 (2005); see also Sundquist Homes 

Inc. v. Snohomish County, 166 F. App’x 903, 906 (9th Cir. 2006) (citing 

James and rejecting plaintiffs’ argument that the imposition of impact fees 

is not a land use decision subject to LUPA).     

Similarly, traffic mitigation fees are reviewed under LUPA.  City 

of Federal Way v. Town & Country Real Estate, LLC, 161 Wn. App. 17, 

35, 252 P.3d 382 (2011) (challenge of hearing examiner’s decision to 

strike traffic impact mitigation payment properly brought under LUPA); 

United Dev. Corp. v. City of Mill Creek, 106 Wn. App. 681, 687, 26 P.3d 

943 (2001) (challenge of imposition of traffic mitigation fees, impact fees, 

and drainage improvement requirements prior to development of property 

was properly pursued under LUPA).   

When plaintiffs fail to challenge generally applicable fees and 

development agreements under LUPA, subsequent challenges are barred.  

See Tapps Brewing Inc. v. City of Sumner, 482 F. Supp. 2d 1218, 1232-33 

(W.D. Wash. 2007) (plaintiffs’ challenge under RCW 82.02.020 to city’s 

imposition of general facilities charge on landowners’ developments to 
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pay for reconstruction of city’s storm drainage system not reviewable 

because it was not brought pursuant to LUPA). 

Appellants argue that latecomers fees based on the assessment 

reimbursement area are not analogous to the assessment of other types of 

land use fees because such fees are not made as a condition of obtaining a 

development permit.  But Appellants overlook the fact that reimbursement 

under the latecomers agreement is collected as a condition to permit 

issuance from property owners who “subsequently develop their property 

within the period of time that the contract is effective . . . .”  RCW 

35.72.020(1)(d).  Like other fee assessments subject to LUPA, the 

latecomers assessments apply as a condition on future development of 

property within the designated benefit area.3   

Moreover, Appellants cite no authority suggesting that the judicial 

review procedures for analogous land development impact and mitigation 

fees should not be instructive here.  Nor do they identify any authority that 

appeals of latecomers fees are exempt from LUPA.  To the contrary, 

because latecomers fees impact the development of property—a point 

Appellants repeatedly make in their pleadings—LUPA’s policies of 

                                                 
3 Despite Appellants’ attempt to distinguish United Development (which 
involved a preliminary plat approval conditioned on the payment of traffic and 
other impact fees), that case is nevertheless an example showing that such fees 
are within the LUPA framework. 
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certainty and finality are served by treating appeals of such fees in the 

same manner as other land use decisions.  

In fact, the parties have long treated the latecomers agreement as a 

land use matter.  After receiving notice of the agreement, Appellants 

immediately hired experienced land use counsel to represent them.  See 

CP 494 (¶ 3), 500-01.  The City Attorney and the City Council expressly 

treated the property owners’ appeals as “a land use issue,” and at least four 

land use attorneys presented testimony and legal argument at the hearing, 

further evidencing the quasi-judicial nature of the proceedings.  App’x 3 at 

458-59.  As Appellants acknowledged in their complaint, “[t]he City 

Council was at that time acting in a quasi-judicial capacity.”  CP 4 

(¶ 2.10) (emphasis added).   

The latecomers agreement assesses fees upon individual parcels 

within the designated benefit area as part of the development permit 

process, just like park, traffic, and other infrastructure fees that are 

routinely included as permit conditions.  Because the latecomers 

agreement and benefit area have an individualized effect on particular 

property (here, Appellants’ property), the hearing on Appellants’ 

latecomers appeal constituted a “land use decision” by the City Council 

that was subject to LUPA.   
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B. RCW 35.72.040 And LUPA Do Not Conflict. 

Appellants assert a new argument not presented below that 

RCW 35.72.040 and LUPA conflict.  Appellate courts generally will not 

consider an argument or issue raised for the first time on appeal.  

RAP 2.5(a); Washburn v. Beat Equip. Co., 120 Wn.2d 246, 290, 840 P.2d 

860 (1992); Ainsworth v. Progressive Cas. Ins. Co., 180 Wn. App. 52, 81, 

322 P.3d 6 (2014).  Even if considered, however, their argument fails.     

Appellants’ entire conflicts argument rests on the last sentence of 

RCW 35.72.040(2), which states that the legislative body’s ruling after a 

hearing on a latecomers agreement “is determinative and final.”  This 

sentence does not conflict with LUPA; to the contrary, it evidences 

consistency with LUPA’s statutory scheme of requiring a final decision as 

a prerequisite to LUPA review.   

A land use decision is reviewable under LUPA only if it is a final 

determination by the local body or officer with the highest level of 

authority to make the determination.  RCW 36.70C.020(2).  Finality 

means that the decision is determinative and fixes the legal relationship of 

the parties.  See WCHS, Inc. v. City of Lynnwood, 120 Wn. App. 668, 679, 

86 P.3d 1169 (2004).  As this court has observed, LUPA does not apply to 

interlocutory decisions. Id. at 680; accord RCW 36.70C.060(2)(d) 
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(requiring exhaustion of administrative remedies); Chelan County v. 

Nykreim, 146 Wn.2d 904, 938, 52 P.3d 1 (2002).  

RCW 35.72.040 makes clear that when the legislative body rules 

after a latecomers appeal hearing, the administrative process is concluded, 

with a final decision fixing the rights of the parties.  This is wholly 

consistent with LUPA and should not be read to create a conflict.  See Am. 

Legion Post #149 v. Wash. State Dep’t of Health, 164 Wn.2d 570, 585, 

192 P.3d 306 (2008) (courts should avoid interpreting statutes to create 

conflicts and instead interpret them harmoniously when possible). 

Applying RCW 35.72.040(2) to the facts of this case, the Council’s 

6-1 vote at the close of the October 8, 2009 hearing to deny Appellants’ 

appeal was a “determinative and final” adjudication of Appellants’ rights 

for purposes of LUPA.  Appellants’ belated attempt to manufacture a 

conflict between RCW 35.72.040(2) and LUPA should be rejected. 

C. The City Council’s Oral Decision At The October 2009 
Hearing Was Final For Purposes Of LUPA.  

The time period for Appellants to file a petition under LUPA began 

when the City Council voted to deny Appellants’ appeal on October 8, 2009.  

The vote was a final land use decision memorialized in the public record 

through the City Council meeting minutes.  Because Appellants failed to 
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timely file a petition, the superior court did not have jurisdiction to hear the 

appeal, and it properly dismissed the case.  

 A LUPA petition must be filed within 21 days of the issuance of “a 

final determination” by the local jurisdiction.  RCW 36.70C.020; 

RCW 36.70C.040(3).  If a petition is not timely filed, it is barred and the 

court may not grant review.  RCW 36.70C.040(2); Nykreim, 146 Wn.2d at 

917.  LUPA’s filing and service requirements are jurisdictional.   Knight v. 

City of Yelm, 173 Wn.2d 325, 337, 267 P.3d 973 (2011).  Strict compliance 

with the requirements is necessary because the superior court loses its 

authority to hear the case if the petition is not timely.  Id.; see also Overhulse 

Neighborhood Ass’n v. Thurston County, 94 Wn. App. 593, 599, 972 P.2d 

470 (1999) (“Because LUPA provides unequivocal directives, the doctrine 

of substantial compliance does not apply.”).  The strict timeliness 

requirements of LUPA serve the important purpose of promoting the finality 

of local land use decisions.  See Knight, 173 Wn.2d at 338. 

A local jurisdiction has “issued” a final determination when one of 

the following occurs: 

(a) Three days after a written decision is mailed by the local 
jurisdiction or, if not mailed, the date on which the local 
jurisdiction provides notice that a written decision is publicly 
available; 
 
 (b) If the land use decision is made by ordinance or 
resolution by a legislative body sitting in a quasi-judicial 
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capacity, the date the body passes the ordinance or resolution; 
or 
 
(c) If neither (a) nor (b) of this subsection applies, the date 
the decision is entered into the public record. 
 

RCW 36.70C.040(4). 
 

The Washington Supreme Court has explained that subsection (c) 

likely applies when a decision is neither written (subsection (a)) nor made by 

ordinance or resolution (subsection (b)).  Habitat Watch v. Skagit County, 

155 Wn.2d 397, 408 n.5, 120 P.3d 56 (2005).   This includes a decision 

“made orally at a city council meeting,” which issues “when the minutes 

from the meeting are made open to the public or the decision is otherwise 

memorialized such that it is publicly accessible.”  Id. 

While Habitat Watch provides a helpful framework for analyzing 

RCW 36.70C.040(4), the efficacy of an oral decision was not at issue in that 

case.  Subsequently, however, the court in Northshore Investors, LLC v. City 

of Tacoma addressed this very issue.  There, the court held that the Tacoma 

City Council’s oral vote to deny Northshore’s appeal of a rezone 

modification was a final land use decision, triggering LUPA’s 21-day appeal 

period.  Northshore Investors, 174 Wn. App. 678, 681-82, 695, 301 P.3d 

1049 (2013), review denied, 178 Wn.2d 1015 (abrogated on other grounds 

involving attorneys’ fees).  Mirroring the facts of this case, Northshore’s 
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counsel was present at the council meeting, and the council’s decision was 

entered into the public record shortly after the vote.  Id. at 685-86. 

Here, the superior court properly determined that the 21-day period 

began to run on October 8, 2009, when the City Council voted to deny the 

appeal of Resolution 13-2006.  As in Northshore, Appellants’ attorney was 

present for the vote, and the City Council’s decision was memorialized as a 

written public record by the meeting minutes.  App’x 3 at 458-60; CP 439.  

The Council vote to deny Appellants’ appeal was made shortly after the City 

Council returned from executive session, reinforcing the conclusion that the 

Council understood it was making a final determination that would commit it 

to a course of action.  App’x 3 at 459-60. 

The Council’s ministerial act of adopting written findings in 2011, 

which were not required by the latecomers statute, did not change the date 

on which its decision was “issued” for purposes of LUPA, just as a similar 

subsequent memorialization did not do so in Northshore.  The writing was 

created after the decision had been made—not prepared in advance and 

presented at the hearing.  See Northshore, 174 Wn. App. at 690-91 

(distinguishing Hale v. Island County, 88 Wn. App. 764, 946 P.2d 1192 

(1997)).  Nor was a written decision required.  See id. at 695.  The decision 

was made by the vote, not the subsequent written memorialization of the 

vote.  Cf. id. at 694 (“[A]t the April 13 hearing, the Council voted to deny 
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Northshore’s appeal.  There was no ambiguity about the Council’s 

decision.”).   

In fact, Costco was unaware of the Council meeting where the 

findings were adopted.  The action was not noticed by the City as affecting 

its 2009 decision, and Costco was not present or represented at the 2011 

Council meeting.  See App’x 4.  Appellants learned that the Council was 

voting to adopt written findings and sent their attorney to ask the Council for 

a new hearing.  The Council refused Appellants’ request and voted to adopt a 

document memorializing its prior decision.  Id.   

Appellants cannot collaterally attack the 2009 decision by latching 

onto an event that occurred sixteen months after the fact.  Wenatchee 

Sportsmen Ass’n v. Chelan County, 141 Wn.2d 169, 173, 181-82, 4 P.3d. 

123 (2000) (barring later collateral attack when no LUPA appeal filed in 

the first instance).  And, even if the 2011 adoption of findings was the 

applicable LUPA trigger date, Appellants missed the appeal deadline by 

waiting 57 days after the February 10, 2011 meeting to file suit.    

Appellants’ 21-day window under LUPA began in October 2009 and 

expired long before this lawsuit was filed in April 2011.  Appellants had 

actual notice of the Council’s decision and ample opportunity to challenge it.  

They failed to do so within the clear time limits set by LUPA, and the 

superior court properly dismissed their claims.     
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D. Even Under A Writ Or Declaratory Judgment Theory, 
Appellants Claims Were Untimely. 

While this case involves a “land use decision” that is properly 

addressed under LUPA, Appellants’ claims are untimely even if considered 

under a writ or declaratory judgment framework.  This court may affirm the 

superior court’s dismissal on any grounds adequately supported by the 

record.  Fulton v. Dep’t of Soc. & Health Servs., 169 Wn. App. 137, 147, 

279 P.3d 500 (2012).  Even assuming, arguendo, that the superior court 

improperly dismissed Appellants’ claims as untimely under LUPA, their 

claims are still an untimely writ and declaratory judgment action.         

Before LUPA was enacted, writ petitions concerning land use 

decisions were subject to stringent timeliness requirements.  See Habitat 

Watch, 155 Wn.2d at 407 (“LUPA embodies the same idea expressed by this 

court in pre-LUPA decisions—that even illegal decisions must be challenged 

in a timely, appropriate manner.”).  Although there is no formal statute of 

limitations on statutory or constitutional writ actions, such cases must be 

filed within a “reasonable time after the act complained of has been done.”  

Akada v. Park 12-01 Corp., 103 Wn.2d 717, 718, 695 P.2d 994 (1985); 

accord Summit-Waller Citizens Ass’n v. Pierce County, 77 Wn. App. 384, 

393-94, 895 P.2d 405 (1995) (regarding constitutional writ actions).  This 
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often correlates to the time for appeal prescribed by statute or court rule.  See 

Pierce v. King County, 62 Wn.2d 324, 333, 382 P.2d 628 (1963).   

Because neither state law nor the Burlington Municipal Code 

addresses writ limitations periods,4 the court must “determine by analogy 

what constitutes the appropriate time for filing of the writ.”  Akada, 103 

Wn.2d at 719.  The most appropriate analogy is LUPA’s 21-day period for 

land use decisions.  RCW 36.70C.040(3).  By comparison, pre-LUPA cases 

barred land-related writ and declaratory judgment actions as untimely for 

not being filed within as little as 10 days.  E.g., Deschenes v. King County, 

83 Wn.2d 714, 521 P.2d 1181 (1974); see also City of Federal Way v. 

King County, 62 Wn. App. 530, 538-39, 815 P.2d 790 (1991) (applying 

20-day statute of limitations).  At most, some pre-LUPA cases employed a 

30-day period.  E.g., Brutche v. City of Kent, 78 Wn. App. 370, 380, 898 

P.2d 319 (1995); Summit-Waller Citizen’s Ass’n, 77 Wn. App. at 392 

(“[T]ime limits are short.  Thirty days is typical.”).  A 30-day period is 

                                                 
4 The absence of controlling language in the municipal code suggests that the 
City anticipated such challenges to be brought under LUPA. 
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also found in the Administrative Procedure Act for appeal of agency 

actions.5  RCW 34.05.542.     

Like writ actions, a declaratory judgment action must be filed 

within a “reasonable” time.  City of Federal Way, 62 Wn. App. at 537. 

(“[T]he same time limitation would govern whether this action was 

brought as a writ proceeding or as a declaratory judgment.”).   

Here, even applying the most generous time period of 30 days, 

Appellants’ writ and declaratory claims are clearly untimely.  Appellants 

were fully aware of the City’s decision at the October 8, 2009 hearing.  

App’x 3 at 458-60.  The subsequent adoption of a writing memorializing the 

City’s decision did not change that decision.  Even if Appellants had been 

anticipating written findings, waiting to file until 18 months after the 

decision and 57 days after adoption of the written findings is not acting 

within a reasonable time period.   

Because Appellants’ lawsuit was not filed within 21 days of the 

decision under LUPA, or within a reasonable time period, their claims are 

subject to dismissal on multiple, independently sufficient grounds.     

                                                 
5 When this matter was heard by the superior court, the Burlington Municipal 
Code established a 20-day statute of limitations for appeals by writ from City 
Council decisions on school district impact fees, under BMC 15.18.070(F).  
Although the City repealed the entirety of chapter 15.18 in June 2015 (Ordinance 
No. 1817), this former provision nevertheless provides another useful comparison.  
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VI. THE SUPERIOR COURT PROPERLY DENIED 
APPELLANTS’ MOTIONS FOR PARTIAL SUMMARY 
JUDGMENT 

A. Appellants Provide No Argument Or Authority 
Supporting Reversal Of The Order Denying Their First 
Motion For Summary Judgment. 

As a preliminary matter, this court should not even consider 

Appellants’ first assignment of error, appealing the superior court’s order 

denying their first motion for partial summary judgment.  This motion 

challenged the notice received by property owners regarding the 

latecomers agreement.  CP 99-107.  Appellants’ brief fails to identify any 

issue pertaining to this assignment of error and provides no argument or 

legal authority regarding any alleged error.   

RAP 10.3(a)(6) requires an appellant’s brief to contain “argument 

in support of the issues presented for review, together with citations to 

legal authority and references to relevant parts of the record.”  

Assignments of error that are not supported by arguments and citations to 

legal authority are deemed abandoned.  Prostov v. State, Dep’t of 

Licensing, 186 Wn. App. 795, 823, 349 P.3d 874 (2015).  By failing to 

provide any supporting argument or authority regarding their first 

assignment of error, Appellants have abandoned any appeal of the superior 
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court’s order denying their first motion for partial summary judgment, and 

the court should not consider this assignment of error.6   

B. The Superior Court Properly Rejected Appellants’ 
Limitations Argument.   

After unsuccessfully challenging the City’s notice procedures, 

Appellants filed a second summary judgment motion that asserted the 

latecomers agreement was barred by a purported 15-year “statute of 

limitations.”  The superior court correctly rejected this argument.  There is 

no statute of limitations for latecomers agreements.  There are statutory 

limits on the duration of such contracts once executed—an event that has 

not occurred here.  Seeking to avoid this obstacle, Appellants propose 

their own limitations period based on completion of the improvements, 

which has no basis in the statutory language.    

When a statute is clear on its face, its meaning is derived from the 

statutory language alone.  Kilian v. Atkinson, 147 Wn.2d 16, 20, 50 P.3d 

                                                 
6 Even if reviewed on appeal, the superior court’s order should be affirmed.  The 
City’s notice to Appellants met all statutory requirements of RCW 35.72.040, 
allowed Appellants to fully inform themselves about the latecomers agreement 
and prepare for the City’s hearings, and provided actual notice to Appellants.  
See RCW 35.72.040; Nisqually Delta Ass’n v. City of DuPont, 103 Wn.2d 720, 
727, 696 P.2d 1222 (1985) (defective notice upheld where no party was actually 
misled and petitioners were able to prepare for the hearing); Prekeges v. King 
County, 98 Wn. App. 275, 280-81, 990 P.2d 405 (1999) (defective notice upheld 
where plaintiff had actual notice and opportunity to participate in administrative 
review process); CP 104-07, 409, 500-01; App’x 3 & 4.  The trial court 
specifically determined that the City’s notice was adequate, and Appellants 
present no basis for reversing the court’s order denying summary judgment. 
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638 (2002).  The Washington Supreme Court “has repeatedly held that an 

unambiguous statute is not subject to judicial construction and has 

declined to add language to an unambiguous statute even if it believes the 

Legislature intended something else but did not adequately express it.”  Id.  

Courts may not read into a statute matters that are not in it or create 

legislation under the guise of statutory interpretation.  Id. at 21; accord 

Coughlin v. City of Seattle, 18 Wn. App. 285, 289, 567 P.2d 262 (1977).   

The applicable statutes do not require a city to enter into a 

latecomers agreement.  Instead, they provide the requirements for such 

contracts if executed.  RCW 35.72.020 (“Contract Requirements”); see 

Woodcreek, 69 Wn. App. at 8-9 (describing an 11-step process); see also 

RCW 35.72.010 (stating that any city “may contract with owners of real 

estate for the construction or improvement of street projects” (emphasis 

added)); RCW 35.72.020(1) (stating that the contract “may provide for the 

partial reimbursement to the owner” (emphasis added)).   

One of these statutory requirements is that the contract runs for a 

period not to exceed 15 years.  RCW 35.72.020(1).  Appellants try to 

create an issue by observing that the Woodcreek case “assumes without 

discussion” that the 15-year period begins when the contract is executed.  

Appellants’ Br. 22.  But the reason the Woodcreek opinion does not 

discuss this is because it is obvious from the statute: 
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[T]he contract may provide for the partial reimbursement to 
the owner or the owner’s assigns for a period not to exceed 
fifteen years of a portion of the costs of the project by other 
property owners who . . . subsequently develop their 
property within the period of time that the contract is 
effective . . . . 
 

RCW 35.72.020(1) (emphasis added).7   
 

There is no language in the latecomers agreement statutes 

suggesting that the 15-year period is measured from the date of 

completion of the improvements.  Appellants simply read that language 

into the statute to suit their situation.  This court should reject Appellants’ 

attempt to rewrite statutory language.  See Kilian, 147 Wn.2d at 20.     

Moreover, Appellants’ unsupported assertion that the statutes 

recognize the average useful life of traffic improvements to be 15 years is 

refuted by the statutes themselves.8  RCW 35.72.020 actually allows the 

parties to extend the contract’s effective period beyond 15 years under 

certain circumstances: 

The contract may provide for an extension of the fifteen-
year reimbursement period for a time not to exceed the 
duration of any moratorium, phasing ordinance, 
concurrency designation, or other governmental action that 
prevents making applications for, or the approval of, any 
new development within the benefit area for a period of six 
months or more.  

                                                 
7 For the court’s reference, a copy of the latecomers agreement statutes is 
attached as Appendix 6. 
8 Costco further addresses Appellants’ unsupported and incorrect assertions 
regarding the benefits conferred by Costco’s improvements in Section VI.D. 
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RCW 35.72.020(2)(a).  The statutes do not state or assume the lifespan of 

infrastructure improvements.   

 Appellants offer no statutory basis for arbitrarily designating the 

“completion of the improvements” as triggering a 15-year limitations 

period.  At best, Appellants seek equitable relief, which is a mixed 

question of law and fact that would be inappropriate for summary 

judgment.  Cf. Hanson v. Estell, 100 Wn. App. 281, 287-89, 997 P.2d 426 

(2000) (balancing equities in the injunction context involves numerous 

factual determinations).                

C. The Superior Court Properly Held That Costco’s Street 
Improvements Were Required By Ordinance.  

The superior court also properly rejected Appellants’ argument that 

the traffic improvements were not required by ordinance. 

1. Appellants’ Focus On The MDNS Is Misplaced. 

Appellants repeatedly emphasize that it was the City’s SEPA 

MDNS that required Costco’s improvements and not an ordinance.  While 

it is true that the MDNS was the City’s permitting mechanism that 

conditioned Costco’s development on completing the off-site 

improvements, that is not the whole picture. 

Chapter 12.28 of the Burlington Municipal Code addresses 

construction of streets, sidewalks, and drains within the City.  The specific 
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code provision at issue is BMC 12.28.010, which, like other city code 

provisions, was adopted by ordinance.  See BMC 12.28.010 (citing 

Ordinance 1536 § 1, 2004; Ordinance 1474 § 1, 2001; Ordinance 1419 

§ 1, 1999; Ordinance 1401 § 1, 1999; Ordinance 1188 § 1, 1991; 

Ordinance 959 § 1, 1980).   

Appellants argue that because BMC 12.28.010 was amended a few 

days after the amended MDNS was issued, Costco’s improvements could 

not have been required by the ordinance.  Their argument fails for at least 

two reasons. 

First, Appellants ignore the context of the amendment, which was 

done contemporaneously with the permitting and review process for the 

Costco warehouse.  The amended ordinance was in place before Costco 

began construction of the improvements, before the assessment 

reimbursement area was created, and before initiation of the City’s 

latecomers process.   

The facts here comply with RCW 35.72.010: 

The legislative authority of any city . . . may contract with 
owners of real estate for the construction or improvement 
of street projects which the owners elect to install as a 
result of ordinances that require the projects as a 
prerequisite to further property development. 
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(Emphasis added).  Appellants are putting undue emphasis on a specific 

date that is not compelled by the statute or Woodcreek.9 

 Second, even as written before its amendment, BMC 12.28.010 

met the statutory requirements, particularly when considered in 

conjunction with the City’s Comprehensive Transportation Plan.  As 

previously written, BMC 12.28.010 contained the following language:  

A. Improved right-of-way is required for access to all 
new construction projects.  A traffic study prepared to 
the specifications of the city engineer may be required 
to identify required right-of-way improvements.  . . . 

 
D. The City of Burlington Comprehensive Transportation 

Plan has adopted Level of Service “C” for all streets 
except Burlington Boulevard, for which a Level of 
Service “E” is adopted.  If a traffic study meeting the 
specifications of the City Engineer is prepared that 
demonstrates that the development causes the level of 
service to decline below the adopted standards, then 
transportation improvements or strategies to 
accommodate the impacts of development are required 
to be made concurrent with the development, or the 
development permit application shall be denied. 

 
CP 273 (emphases added) (copy attached as Appendix 7); see also 

App’x 5 at 269 (City’s findings). 

                                                 
9 In fact, the Woodcreek court considered several subsequent events in its 
analysis of whether the improvements were required by ordinance, and finding 
none, voiced additional concern about a lack of notice to potential purchases of 
property that may be subject to assessments.  69 Wn. App. at 6-7.  For the 
reasons discussed below, lack of notice is simply not an issue under the current 
scheme of land use planning under the Growth Management Act and SEPA.     
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Importantly, this provision references the City’s Comprehensive 

Transportation Plan (“CTP”), which is part of the City’s Comprehensive 

Plan, also adopted by ordinance.10  The CTP sets forth City policies to 

ensure the continued ability of the City’s transportation system to function 

at a reasonable level of service, consistent with the requirements of the 

Growth Management Act (“GMA”), chapter 36.70A RCW.11  CP 283-84.   

The CTP effective when Costco applied for a permit was the 1999 

Update.  See CP 280-304 (excerpts attached as Appendix 8).  This CTP 

specifically identified improvements to the George Hopper Road 

interchange, such as a “5-lane widening of the Hopper Interchange Road”; 

“signals at I-5 ramps with George Hopper overpass”; and “widen[ing], 

curb & gutter, sidewalks, [and] drainage.”  App’x 8 at 287, 300, 303.   

When the City subsequently conducted its SEPA review for 

Costco’s project, it reviewed the proposal for consistency with these City 

comprehensive plans and development regulations, as required 

BMC 15.12.010(C).  The SEPA MDNS was the City’s vehicle by which 

                                                 
10 See, e.g., CP 313-79 (Ordinance 1260 (adopting and implementing the 1994 
Comprehensive Plan); Ordinance 1396 (updating the Comprehensive Plan); 
Ordinance 1378 (showing consistency of development regulations with the 
Comprehensive Plan); Ordinance 1587 (adopting 2005 Comprehensive Plan)). 
11 The GMA requires consistency between comprehensive plans and 
development regulations, i.e., the development regulations must implement the 
comprehensive plan.  Here, BMC 12.28.010 is an implementing ordinance for the 
City’s Comprehensive Plan as it related to the mitigation for Costco’s project, as 
well as a concurrency ordinance under the GMA, as discussed in the next section. 
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the City applied its comprehensive plan and enabling development 

regulations to Costco’s specific project.   

Appellants mischaracterize the circumstances in asserting that the 

only thing requiring Costco’s road improvements was the MDNS.  As 

explained in the City’s findings, the source of authority was actually 

BMC 12.28.010, which (amended or not) set forth the City’s level of 

service requirements, referred to the City’s CTP, and specified that 

projects not meeting City requirements must mitigate concurrent with the 

development or “or the development permit application shall be denied.”  

App’x 5 at 269-70 (emphasis added).  The fact that the City also acted 

through an MDNS does not change the conclusion that Costco’s road 

improvements were ultimately required by ordinance.   

2. Woodcreek Is Not Controlling. 

Appellants do not directly address Costco’s arguments and the 

superior court’s decision that Division II’s Woodcreek decision is no 

longer controlling on this issue.12  Woodcreek was decided more than 

twenty years ago, based on events occurring before the State’s enactment 

of the GMA.  The GMA dramatically changed the landscape of planning 

in this State and leaves the cited portion of Woodcreek obsolete.  The 

                                                 
12 Woodcreek appears to be the only Washington appellate decision interpreting 
chapter 35.72 RCW. 
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GMA imposed substantial new requirements on local governments, and it 

requires communities to coordinate land use planning through the 

adoption of consistent comprehensive land use plans and development 

regulations in accordance with the GMA.  City of Bellevue v. E. Bellevue 

Cmty. Mun. Corp., 119 Wn. App. 405, 410, 81 P.3d 148 (2003), review 

denied, 152 Wn.2d 1004 (2004).     

With respect to transportation, the GMA requires cities to include 

in their comprehensive plans a transportation element that, among other 

things, specifies “level of service”13 standards for local streets and roads 

and requires concurrency between development and public infrastructure 

to ensure that new development does not decrease current service levels 

below locally established minimum standards.  RCW 36.70A.020(12).  

RCW 36.70A.070(6)(a)(iii)(B); City of Bellevue, 119 Wn. App. at 411.14 

Here, the City of Burlington has established its level of service 

standards, with different maximum levels throughout the city.  These 

                                                 
13 As this court explained in City of Bellevue:  “A level of service standard 
measures the degree of intersection saturation, expressed as the ratio of the peak 
traffic volume at the intersection to the capacity of the intersection to handle 
traffic.”  119 Wn. App. at 411; see WAC 365-196.210(19) (“level of service”). 
14 Regarding traffic concurrency, the GMA provides:  “[L]ocal jurisdictions 
must adopt and enforce ordinances which prohibit development approval if the 
development causes the level of service on a locally owned transportation facility 
to decline below the standards adopted in the transportation element of the 
comprehensive plan, unless transportation improvements or strategies to 
accommodate the impacts of development are made concurrent with the 
development.”  RCW 36.70A.070(6)(b) (emphasis added).  
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levels are set forth in BMC 12.28.010 and described in detail in the City’s 

CTP, which is referenced in BMC 12.28.010.  See Appendices 7-8. 

 The City’s concurrency ordinance, BMC 12.28.010(D), requires 

that where levels of service drop below adopted standards, then 

transportation improvements “are required to be made concurrent with 

the development, or the development permit application shall be denied.” 

(emphasis added).  This language existed in BMC 12.28.010(D) even 

before the December 1999 amendments.  App’x 7.  On its face, this 

provision is an ordinance that requires the construction or improvement of 

street projects as a prerequisite to further property development.  

RCW 35.72.010; see Duke v. Boyd, 133 Wn.2d 80, 87, 942 P.2d 351 

(1997) (when a statute is clear and unequivocal, a court is required to 

assume the Legislature meant exactly what it said and apply the statute as 

written).  Further, the City’s CTP specifically identifies improvements to 

George Hopper Road to accommodate future growth and property 

development.  App’x 8 at 287, 300, 303.  Thus, the City had ample 

ordinance-based support for conditioning Costco’s development. 

Comprehensive plans and enabling development regulations 

enacted pursuant to the GMA present a fundamentally different statutory 

scheme from the pre-GMA process found deficient in Woodcreek.  Here, 

the City’s comprehensive plan and concurrency ordinance not only meet 
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the plain requirements of RCW 35.72.010, they set forth specific 

conditions applicable to Costco’s improvements to the George Hopper 

Road interchange, as articulated in the City’s MDNS condition.   

 Another aspect of the GMA that distinguishes Woodcreek is the 

substantial notice and public participation that occurs throughout the 

comprehensive planning process.  Specifically, the Woodcreek court was 

concerned that lack of an ordinance would fail to notify potential 

purchasers that property in the area may be subject to assessments.  

69 Wn. App. at 7.  The GMA, however, is structured to ensure public 

participation, and specifically requires notice for changes to 

comprehensive plans and development regulations.  RCW 36.70A.140; 

RCW 36.70A.035(2)(a); RCW 36.70A.130(2)(a).  The premise that 

Appellants (or Costco) would be blindsided by a lack of notice is simply 

not tenable under the scheme created under the GMA.15   

While the Woodcreek decision remains relevant to interpreting the 

language and operation of chapter 35.72 RCW, its initial ordinance 

discussion fails to account for the planning scheme that has developed 

                                                 
15 Additionally, notice to adjacent property owners is a requirement of the City’s 
development permit regulations.  BMC 17.68.070(D)(4) (requiring posting of 
notice on site, publication in the City’s monthly land use bulletin, and mailed 
notice to adjacent property owners within 600 feet of the project site for SEPA 
applications); see also, e.g., CP 313 (describing public participation in adoption 
of Comprehensive Plan).     
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under the GMA.  As the superior court held, the GMA has fundamentally 

changed the local planning process in this State, and the ordinances 

adopted by the City here and used to require Costco’s improvements 

satisfy the plain requirements of RCW 35.72.010. 

3. The City’s Substantive SEPA Authority Provides 
An Independent Basis For Upholding The 
Latecomers Agreement. 

The City’s substantive SEPA authority provides another basis to 

uphold the latecomers agreement.  This authority gives all levels of 

government the ability to condition or deny a proposal based on 

environmental impacts.  WAC 197-11-660.  Substantive authority is an 

essential part of SEPA and supplements the existing authority of all 

regulatory agencies.  RCW 43.21C.060.   

Here, the City has enacted policies and goals to exercise its 

substantive SEPA authority.  BMC 15.12.160 (enacted by Ordinance 1309 

§1 (1995)).  Under subsection (D)(3), the City designated and adopted by 

reference other City policies, including the Burlington Municipal Code, as 

amended; the 1994 Burlington Comprehensive Plan, as amended; and the 

GMA, as amended.  In addition, the City has adopted the State’s 

GMA/SEPA integration procedures that require the City to use its 

comprehensive plan and development regulations to address 

environmental analysis and mitigation measures.  BMC 15.12.010 (A).   



 

51491218.4 -40- 

GMA/SEPA integration, the adoption of GMA-mandated 

comprehensive plans, and GMA transportation concurrency requirements 

all post-dated the reimbursement agreement procedures at issue in 

Woodcreek.  This GMA/SEPA integrated statutory scheme, which the City 

adopted by ordinance, provides an independent basis under the City’s 

substantive SEPA authority for the conditions imposed in the Costco 

MDNS and satisfies the requirements of RCW 35.72.010. 

D. The Superior Court Properly Denied Summary 
Judgment When Appellants Did Not Prove There Is No 
Benefit From The Improvements.   

Finally, in a fourth motion for summary judgment, Appellants 

made the untenable assertion that there is zero benefit remaining from 

Costco’s traffic improvements.  Yet there can be no dispute that 

(1) Costco created increased traffic capacity at the interchange, and (2) the 

level of service at the interchange today is significantly above the level at 

the interchange prior to the Costco development.  The only evidence 

Appellants identified in support of their motion was created years after the 

challenged City Council decision—and does not support their argument in 

any event.  The superior court correctly denied summary judgment.  
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1. Appellants Cannot Challenge The City’s 
Decisions Regarding The Latecomers Agreement 
With Evidence That Did Not Exist When Those 
Decisions Were Made. 

In their fourth motion for summary judgment, Appellants point to 

excerpts from the City’s 2010 Comprehensive Transportation Plan and a 

2014 application to the Skagit Council of Governments for funding of 

additional improvements to the George Hopper Road/I-5 interchange.  

Appellants’ Br. 27-28; CP 112, 135-46.  Neither of these documents 

existed when the City adopted Resolution 13-2006 or held hearings on 

Appellants’ appeal.  Thus, they were not part of the record that was before 

the Council at the time it made its decision, and therefore they are not 

appropriately considered in this action. 

Because Appellants sought review by writ, the trial court in this 

case was sitting in an appellate capacity.  Crosby v. County of Spokane, 137 

Wn.2d 296, 300-01, 971 P.2d 32 (1999); KSLW ex rel. Wells v. City of 

Renton, 47 Wn. App. 587, 595, 736 P.2d 664 (1986) (“In reviewing the 

action of an administrative body by writ of review, a trial court is acting in 

an appellate capacity, and has only such jurisdiction as is conferred by law.” 

(citing Deschenes, 83 Wn.2d at 716)).  The court’s review was accordingly 
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limited to the record created before the administrative tribunal.16  Grader v. 

City of Lynnwood, 45 Wn. App. 876, 879, 728 P.2d 1057 (1986) (citing King 

County Water Dist. 54 v. King County Boundary Review Bd., 87 Wn.2d 536, 

544, 554 P.2d 1060 (1976)); see also Sunderland Family Treatment Servs. v. 

City of Pasco, 127 Wn.2d 782, 788, 903 P.2d 986 (1995) (holding that, in 

reviewing a writ petition on a special use permit, “the superior court reviews 

only the administrative record below and takes no new evidence”) (also 

noting that such appeals must now be brought pursuant to LUPA17).   

In addition to being outside the administrative record, the cited 

documents are not relevant.  The last substantive City decision on the 

latecomers agreement occurred on October 8, 2009, when the City Council 

denied Appellants’ appeals.  Subsequent events have no bearing on the 

Council’s prior determination.  As explained by the court in Abbenhaus v. 

City of Yakima: 

[T]he superior court should be considering the material 
presented to the city council and determining whether it 
adequately supports the action of the municipality. The 
superior court can perform this function properly and 

                                                 
16 Although there are limited exceptions where the writ petition “involves 
allegations of procedural irregularities or appearance of fairness, or raises 
constitutional questions,” Responsible Urban Growth Grp. v. City of Kent, 123 
Wn.2d 376, 384, 868 P.2d 861 (1994), those exceptions do not apply here.  
Appellants’ allegations of such conduct were rejected by the superior court on 
Appellants’ first three motions for summary judgment. 
17 Indeed, the discovery provisions enacted in LUPA reflect this previous 
restriction applying to writs.  See RCW 36.70C.120. 
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completely upon the basis of the record before the 
municipality. Review, therefore, is limited to the record of 
the proceedings before the municipality. 
 

89 Wn.2d 855, 859, 576 P.2d 888 (1978).   

 The same is true here.  The issue is whether the City acted within its 

authority in 2009, not whether circumstances have changed since then.  

From the time that notice of the proposed latecomers agreement was first 

delivered to Appellants in March 2007, to the first hearing in August 2007, 

to the second hearing in October 2009, Appellants had nearly two and half 

years to provide evidence and argument to the City Council on these 

issues.  The development of other properties in the benefit area that 

Appellants complain of had already occurred by the 2009 hearing.  See 

CP 149-53.  The City heard the arguments and testimony of Appellants’ 

counsel and even modified the benefit area to reduce Appellants’ potential 

obligation for latecomers fees based upon that testimony.  CP 227-28 

(¶ 8), 239-43, 383 (¶ 6), 402 (¶ 4).  Appellants should not be allowed now, 

several years later, to bring in new evidence that was not before the 

Council when it adopted Resolution 13-2006 or heard Appellants’ appeal.   

2. The Undisputed Facts Demonstrate That 
Costco’s Improvements Benefit The Properties 
Within The Assessment Reimbursement Area. 

Even considering their extra-record evidence, Appellants failed to 

meet their burden on summary judgment of proving there is no benefit 
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from Costco’s traffic improvements.  Appellants failed to present any 

testimony from a traffic expert, studies of current traffic conditions, or 

analysis of what the existing traffic conditions might be had Costco not 

completed the George Hopper Road interchange improvements.   

Moreover, their “no benefit” theory was refuted by the testimony 

of Costco’s traffic expert and supporting evidence.  In short, Appellants 

failed to meet their burden of demonstrating the absence of a genuine issue 

of material fact.  See Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 

801, 811, 828 P.2d 549 (1992).   

(a) Costco’s Improvements Continue To Benefit 
Appellants’ Property And Other Properties In The 
Benefit Area As A Critical Component Of The 
City’s Road Infrastructure. 

The road improvements built by Costco created excess traffic 

capacity at the George Hopper Road/I-5 interchange and provide ongoing 

benefits as part of the City’s road infrastructure.  CP 226, 228-29 (¶¶ 4, 

10-12).  Traffic engineer David Markley has been involved in the 

Burlington Costco development since the late 1990s and has prepared a 

number of studies and analyses of traffic conditions for the project.  

CP 225-26 (¶¶ 2-3).  His testimony refutes Appellants’ contention that the 

improvements confer no benefit on Appellants’ property.  CP 226 (¶ 4). 
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In evaluating the benefit created by Costco’s improvements, it is 

important to consider the road infrastructure previously in place.  CP 228 

(¶ 10).  The City’s MDNS required a number of improvements to the 

interchange, such as new traffic signals, additional storage lanes, road 

channelization, and adding an eastbound left turn lane at the northbound 

on-ramp.  App’x 1 (MDNS condition #14); CP 228 (¶ 10).  None of these 

improvements existed before Costco completed them, and each provides a 

continuing benefit in expanding and improving the City’s road 

infrastructure.  CP 228 (¶ 10).  Mr. Markley testified that traffic conditions 

at the interchange would be significantly degraded over current conditions 

if, for example, the intersection continued to be controlled by stop signs or 

if the off-ramps had not been widened and channelized.  CP 226 (¶ 4). 

Moreover, had the improvements not been made by Costco, they 

would have needed to be incorporated into the road projects the City is 

currently planning (or be required of other private developers).  CP 228-29 

(¶ 11).  Those projects would therefore be larger in scope and likely more 

expensive overall for the City to construct, due to factors such as inflation, 

higher construction costs in the current market, and the additional costs 

associated with public, as opposed to private, projects.  Id.  The same 

improvements Costco constructed in the early 2000s might now cost 

anywhere from 25 percent more to double the cost.  Id. 
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Costco’s improvements also provide predictable and safe access 

that is superior to prior conditions at the interchange improvements.  

CP 226 (¶ 4).  For example, traffic signals—unlike the stop signs that 

previously existed at the interchange—provide further benefit in the 

predictability they offer that drivers will be able to proceed safely through 

an intersection, even if that intersection is handling a higher volume of 

traffic.  CP 228-29 (¶ 11).   

Appellants ask the court to ignore the benefits that Costco’s 

improvements provide as a significant improvement to the City’s road 

infrastructure.  But they did not analyze or otherwise address what traffic 

conditions at the George Hopper Road interchange would be like without 

Costco’s improvements; nor did they provide any expert analysis showing 

that the infrastructure improvements provide no benefit.  Even if the City 

plans to further improve the interchange, that fact does not detract from 

the benefits of having Costco’s infrastructure already in place.  Indeed, the 

City’s additional improvements are intended in part to “maintain, preserve 

and extend the life and utility of prior investments” in the City’s 

transportation services.  CP 137.  Given the significant improvements 

Costco made to the City’s road infrastructure, Appellants’ bare argument 

that they receive absolutely no benefit from them is untenable and does 

not establish the absence of a genuine issue of material fact on this issue. 
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(b) Costco’s Improvements Continue To  Provide A 
Level Of Service That Far Exceeds Prior 
Conditions. 

Appellants continue to assert on appeal that the level of service 

(“LOS”) at the George Hopper Road interchange is now not “acceptable” 

per City standards (Appellants’ Br. 28-29) and that the LOS at the 

interchange is now “worse than before Costco improved the I-5 exits” 

(Appellants’ Br. 23 (emphasis in original)).  These statements are false 

and flatly contradicted by the record and Appellants’ own evidence. 

The City’s level of service policy, as set forth in the excerpts 

Appellants provided to the superior court, is that “[t]he planned Level of 

Service is not to exceed Level of Service D except for the Burlington 

Boulevard corridor, which is not to exceed Level of Service E.”  CP 141 

(§ 3.1).  This policy does not state that LOS D is unacceptable.  In fact, 

with respect to intersection level of service, the City concluded: 

Of the 29 City arterial-arterial intersections, there are three 
intersections that are estimated to be operating at LOS D.  
The remainder are estimated to be operating at LOS C or 
better.  Thus, there are no deficient intersection LOS 
conditions for the existing City arterial system per the 
current LOS policy. 
 

CP 144 (final paragraph of § 3.2) (emphasis added).  And, of the three 

intersections involving the George Hopper Road/I-5 interchange, only the 

southbound ramps were operating at LOS D; the northbound on- and off-
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ramps were operating at LOS A and LOS B, respectively.  CP 143; see 

also CP 229 (¶ 12). 

 Appellants’ assertion that the LOS at the interchange is now worse 

than it was before Costco made the improvements—a statement made 

without any citation—is likewise contradicted by the record.  As set forth 

in the traffic study prepared for Costco’s proposed development, the 

interchange was functioning at LOS F before the improvements.  CP 413-

14 (also Record 9 of the Certified Record on Review).  Even assuming, for 

purposes of argument, Appellants’ allegation that the interchange 

currently functions at LOS D, that LOS is better than the one that existed 

prior to the installation of Costco’s traffic improvements.  CP 226 (¶ 4).  

And, as noted above, without Costco’s improvements, the levels of service 

would be worse than currently rated, with more expansive improvements 

being required to meet the same standards.  CP 229 (¶ 12).   

 Finally, even assuming an LOS D, there is still capacity remaining 

and benefit to be derived from the Costco improvements.  CP 229 (¶ 12).  

This remaining capacity was confirmed in a May 2011 memorandum 

prepared by TSI.  CP 228 (¶ 9), 245-50.18  TSI concluded that “capacity is 

currently available to accommodate additional traffic volumes generated 

                                                 
18 While review should be limited to the administrative record, if the court 
considers Appellants’ additional evidence, it should consider Costco’s as well. 
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by potential future development.”  CP 246.  This analysis was done after 

the City’s 2010 Comprehensive Transportation Plan was adopted. 

Appellants did not meet their burden of establishing that they 

receive no benefit from Costco’s transportation improvements, and their 

fourth motion for summary judgment was properly denied.   

VII. CONCLUSION 

The City Council’s October 8, 2009 decision to deny Appellants’ 

appeal of the proposed latecomers agreement between the City and Costco 

was a determinative and final land use decision.  Appellants’ belated 

lawsuit, filed in April 2011, was properly dismissed as untimely, whether 

considered under LUPA or under a writ or declaratory judgment 

framework.   

While this court need not address Appellants’ four motions for 

partial summary judgment, each of those orders was likewise proper.  

Appellants failed to meet their burden of showing that the law and 

undisputed facts entitled them to judgment as a matter of law. 

This court should affirm the orders of the superior court.  




























































































