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L. ARGUMENT

A. Plaintiff’s theory of liability is predicated on the existence of
clear, black ice that coated the parking lot for at least two days
prior to plaintiff’s injury — such liability is not predicated upon
“rime” formation as suggested by defendant’s expert

Mr. Breuser explains as follows in his declaration:

In my opinion, on a more probable than not basis and to a
reasonable degree of meteorological certainty, the parking
lot at Summerwalk was covered with ice from freezing fog
and was slippery in the early morning hours of Saturday,
January 19", 2013 and continuing for approximately 23 out
of l24 hours on Sunday the 20", and for all of Monday the
217,

- CP 186

Mr. Wesicott testified as follows;

Freezing fog is one of the most dangerous types of
inclement weather because it creates a thin layer of freezing
moisture over the ground surface, which makes the surface
extremely dangerous. Also, a layer of ice from freezing fog
is normally hidden from the pedestrian’s view because it is
clear ice and difficult to see or appreciate unless a person is
specifically looking for it.

When the air temperature is at or below freezing for an
hour or more while fog (100% relative humidity) is present,
a dangerous condition exists. When both freezing
temperatures and fog are present, parking lots and
sidewalks will, on a more probable than not basis, become
dangerously slick within about one hour.

ENF
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Mary Humpries testified as follows:

The ice was clear, so the asphalt was black even though it
was covered 1n ice. The ice was difficult to see, but as I
described in my deposition, the area outside my apartment
was very slick from this ice.

- CPar 165

To contradict plaintiff’s evidence, Defendants submitted a declaration
from their own meteorologist that any ice formed was likely a white ice
known as “rime” and that this type of rime ice was both opaque and
visible. CP at #05. Defendants’ evidence was in stark contrast to

plaintiff’s evidence that the conditions created clear, black ice.

Simply put, where the trial court testimony from witnesses posited
different opinions on the conditions then and there existing, factual
questions necessitated that a jury evaluate the evidence and make findings

of fact.
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B. Where the defendants simply ignore plaintiff’s assisnments of
error and factual bases therefor, plaintiff will simply allow his
original argument to stand, without unnecessary repetition in
this Reply Brief.

Defendants simply ignore plaintiff’s detailed explanations of the
assignments of error and errors of law regarding the trial court’s dismissal
of all claims by summary judgment. Since these arguments are not
addressed, plaintiff will not simply reargue them in this Reply Brief. For

purposes of brevity, plaintiff respectfully directs the court’s attention to

plaintiff’s original arguments.

11. CONCLUSION

This case should not have been dismissed on summary judgment by the
trial court. Plaintiff respectfully requests that the summary judgment
dismissal of his claims be reversed and that the case be remanded back to

the trial court.
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