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I ASSIGNMENTS OF ERROR

1. The trial court erred in refusing to grant

Defendant/Appellant a jury trial concerning Plaintiffs" right to possession

of the property that is the subject of this litigation.

A. Issues Pertaining to Assignments of Error

1. Whether the Complaint or the trustee's deed provided

sufficient factual detail showing QLS was the trustee on December 14,

2015, the date on which QLS executed and issued the trustee's deed.

2. Whether Defendant was entitled to a Jury Trial to

Challenge Plaintiffs' Right-to-Possession Claim.

II STATEMENT OF THE CASE

On or about January 22. 2016 Defendants/Respondents filed an

unlawful detainercomplaint in Snohomish County Superior Court. CP, at

362-367. The complaint allegesthe property that is the subjectof this

appeal was sold at public auction onDecember 4.2015 (Id, at 362). The

complaint alsoalleges Defendants are the lawful owners of the property

(Id), but does not state how Defendants came to be the owners.

Although exhibits are not referenced in the complaint. Defendants

submitted three exhibits with the complaint, one of which was an alleged

trustee's deed that was issued, allegedly, by a lawful trustee. Id., at 376.

A copy of the trustee's deed iscontained in the Appendix at AI A3.



The trustee's deed indicates Quality Loan Services of Washington

("QLS") is the current trustee (a legal conclusion, not a fact), but does not

state a single fact, anywhere in the trustee's deed, in support ofthat

indication. Id., at 376-378. Additionally, the trustee's deed recites thatthe

original trustee named in the deed oftrust is Fidelity National Title

Company of Washington ("Fidelity"). CP, at 376.

There are no facts recited in the trustee's deed that state how

Fidelity ceased to be the trustee under the deed oftrust, or how QLS, after

Fidelity ceased to be the trustee, became the trustee. As far as the record

before this court isconcerned. Fidelity never ceased to be trustee under the

deed of trust, and QLS was never lawfully appointed the successor trustee.

SeeCP, at 376-378.

Since there are no factual recitals in the trustee's deed that prove

QLS was the trustee on the day it executed, delivered, and recorded the

trustee's deed, or on any other day for that matter, there are no facts in this

record that establish Plaintiffs/Respondents lawfully purchased an interest

in the property on December 14, 2015.

At the unlawful detainer hearing. Plaintiffs/Respondents had the

responsibility ofestablishing their right to possession ofthe property.

They attempted to do so by submitting the trustee's deed as proofof

ownership and claiming the requisite number of days had passed since the

trustee's sale had occurred. CP. at 376. In its answer to the complaint,



Defendant/Appellant objected to the sufficiency ofthe evidence by

asserting that the complaint and supporting exhibits did not state a claim

upon which reliefcould be granted. CP, at 343.

On February 9,2016, after hearing the evidence and argument of

counsel, the trial courtrejected Defendant's/Appellant's insufficiency

argument, denied ajury trial, and granted the writ ofrestitution. Id., at

274-277.

From this judgment. Defendantappeals.

Ill ARGUMENT

A. Neither Complaint, NorTrustee's Deed stated Sufficient Facts.

RCW 61.24.010(2) authorizes only a beneficiary to appointa

successor trustee. RCW 61.24.005(2) defines the beneficiary as the holder

of the promissory note secured by the deed of trust. RCW 62A.1-

201(b)(21), inrelevant part, defines a holder asa person in physical

possession ofa blank-endorsed note. RCW 61.24.040(1) authorizes only a

trustee to conducta non-judicial foreclosure sale.

Fidelity is named the trustee in the original deed of trust ("DOT").

Given that Fidelity isnamed the trustee in the DOT. the only way QLS could

have been the trustee on December 14. 2015, the date on which a

representative ofQLS executed the trustee's deed (Id., at 378), is ifQLS at

some point in time was appointed the successor trustee by a lawful



beneficiary. Thus, to establish QLS was atrustee when (1) it conducted the

trustee's sale on December 4, 2015, and (2) it issued the trustee's deed on

December 14, 2015, the trustee's deed had to recite facts that established

that (1) Fidelity, at some point, ceased to be the trustee, and (2) sometime

after Fidelity ceased to be the trustee, QLS, by a statutorily-approved

method, became the trustee.

The trustee's deed does not recite facts that establish that (1)

Fidelity, at some point, ceased to be the trustee, or (2) sometime after

Fidelity ceased to be the trustee, QLS, by a statutorily-approved method,

became the trustee.

To establish that (1) Fidelity at some point ceased to be the trustee,

and QLS, by astatutorily-approved method became the trustee, the trustee's

deed would have to provide all ofthe following information: (a) on what

date Fidelity ceased to be the trustee: (b) how Fidelity ceased to be the

trustee (whether by resignation or by removal by the beneficiary [RCW

61.24.010(2)): (c) by whom QLS was "appointed' the successor trustee

(only abeneficiary can appoint asuccessor trustee [Id.]); (d) when QLS was

"appointed' the successor trustee; (e) whether the entity that appointed QLS

the successor trustee was in possession ofPlaintiffsNote and DOT on the

day the entity made the appointment; and (f) whether, on the day the entity

made the appointment, the Note was blank-endorsed or was instead

endorsed to aspecific person, and the entity that made the appointment was

the specific person to which the Note was endorsed.



B. Defendant entitled to Jury Trial to challenge Plaintiffs' Right to
Possession Claim.

Under the circumstances here presented, RCW 59.12.130 entitles

Defendant to a jury trial to challenge Plaintiffs" right to possession claim.

The DTA authorizes only a lawful trustee to conduct a trustee's

sale. RCW 61.24.040(1). In the absence of factual recitals in a trustee's

deed that establish Plaintiffs' right to possession, the trial court should

have refused to issue the writ of restitution. But whether or not the court

issued the writ of restitution restoring possession of the property to

Plaintiffs, it should have ordered a trial on Defendant's challenge of

Plaintiffs alleged right to possession. RCW 59.18.380.

There are no facts recited in the trustee's deed that show the sale

was conducted in compliance with gl[ of the requirements of RCW

Chapter 61,24 and the requirements of the deed of trust. The lack of these

facts means the trustee's deed violates RCW 61.24.040(7). Therefore, the

trustee's deed is neither prima facie nor conclusive evidence in favor of

Defendants that the sale was conducted in compliance with all of the

requirements of RCW Chapter 61.24. As a result, a compliance challenge

is not prohibited by the DTA or RCW Chapter 59.12.

in fact, because the trustee's deed contains no factual recitals that

establish QLS was a lawful trustee, and a trustee's sale is lawful only if it

is conducted by a lawful trustee (RCW 61.24.040[1 J), and



Plaintiffs/Respondents' complaint does not even allege, let alone prove,

Plaintiffs bought the property at the trustee's sale. Plaintiffs presented no

evidence at the unlawful detainer hearing that they were the owners of the

property. By failing to prove they were the owners, they simultaneously

failed to prove they were entitled topossession ofthe property. As a

result, the writ of restitution should have been denied, and, following the

unlawful detainer hearing. Defendant should have been granted a jurytrial

on the merits of the case.

In the absence of facts in the trustee's deed showing that Plaintiff

obtained its interest from a lawful trustee, RCW 61.24.040(7) does not

protect Plaintiff from a showing to the contrary. Albice v. Premier

Mortgage Services ofWashington, Inc., 157 Wn. App. 912, 928, 239 P.3d

1148, 2010 Wash. App. LEXIS 2199. Unsupported legal conclusions (The

claim that QLS is the "current trustee" without a recitation of factual

details that support that claim isan unsupported legal conclusion, not a

fact) are never entitled to a conclusive presumption ofcorrectness. Albice,

157 Wn. App. at 924.

InAlbice v. Premier Mortgage Services of Washington, Inc.. 174

Wn. 2d. 560. 276 P.3d 1277, 2012 Wash. LEXIS 378.2012 WL 1881022,

the Washington Supreme Court affirmed the Appellate Court's decision in

Albice on the ground that the trustee had failed to conduct the trustee's

sale within 120 days ofthe originally scheduled sale date. Albice, 174 Wn.

2d at 568. The affirmance would not have been possible however if the



Supreme Court had not implicitly agreed with the Appellate Court's

explicit ruling that a trustee's failure to comply with the factual-recital

requirement ofRCW 61.24.040(7) destroys the "preclusive presumption"

effect given acorrectly prepared trustee's deed. Because the trustee's deed

in the case before this court does not provide any facts to support QLS's

claim that it is the "current trustee," Defendants should have been free to

argue at trial, in front ofajury, that Plaintiffs were not the lawful holder of

the indebtedness and consequently were notentitled to foreclose because

the property was not sold by a lawful trustee, and the trustee's deed was

not executed, issued, and recorded by a lawful trustee.

CONCLUSION

For the foregoing reasons, this matter should be returned to the trial court,

the unlawful detainer decision should bereversed, andthe trial court

should be ordered to grant Defendant/Appellant a jury trial.

RESPECTFULLY SUBMITTED this 12th day of August 2016.

JAMES A. WEXLER /\

A Mud. xaJu^i
James A. Wexler, WSBA^7411
Attorney for Appellant Hermosillo
2025 201st Avenue SE
Sammamish. Washington 98075
206-849-9455; wex@seanet.com
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WHEN RECORDED MAILTO: g
. •- 1SASTSIDE FUNDING LLC

3933 LAKE WASHINGTON BLVD NE #100 |
JORKIjANDWA 98033 n

•"' Forwfard'Tax Statements to theaddress given above a>

JML s B

TS No.: WA-12--S3064S-JSH""" ., SPACE ABOVE THIS LINE FOR RECORDER'S USE
Title OrderNo.':'02-120354.23. \
Trustor. CONCEPTION H. AZADMANESH, amarried woman as her sole and seperate property
Deed ofTrust Iustru^erit/Refereln"c^NB;>Job508100286
Deedof Trustbook/page(if«pj>Hcab>):
Notice ofSale Iratrumen^Ro,Fcr?i«ieNd'.:'20.1S04081086

TBllJSXE^yp^biUPON SALE
A.P.N.: 00517000004802 '-•'"'...•'' ... '' TRANSFER TAX: $0.00

The GRANTOR, QUALITY LOAN SERVICE CORPORATlpN OF WASHINGTON, as current
Trustee, (whereas so designated in the Deed of Trust hereunder wore particularly described or as duly
appointed Successor Trustee) under that Destf'of Xidst ^...consideration of the premises and payment
recited below, hereby grants and conveys, without representation or warranty, expressed or implied, all
right title and interest to ' '•...... •'."•'-—

AMJR BAHANDARI AND ELJAS HAYDARI .-AND"''iASTjfolDE FUNDING, LLC FOR
SECURITY PURPOSES ONLY ~* \ '• ..

(herein called GRANTEE), to all real property (the "PrbpertyT; situated in the County of
SNOHOMISH, State ofWashington, described asfollows: j ( '••..'......

The East hair ofthe South 17.67 feet ofLot 48 and the East b'airof i;6t4£,-Except the South 3534
feet ofsaid Lot 49, MODERN HOMES, DIVISION NO.l, according tO:the,Pfat tttereof recorded In
Volume 18 of Plats, Page 50, records ofSnohomish County, Washington. SUuate-lh ,tbe County of
Snohomish, State of Washington. '•,,-•_.-•'• -'•••.

RECITALS:

This conveyance is made pursuant to the powers, including the poWfcr.of sajerconferred
upon the current Trustee by that certain Deed of Trust between CON€EPCION -H.
AZADMANESH, a married woman as her sole and s*perate property , os=p"rigin«l
Grantor, to FIDELITY NATIONAL TITLE COMPANY OF WASHIN0TOtf , to.,
original trustee, and MORTGAGE ELECTRONIC REGISTRATION &SlM&LS..*iiC \
AS NOMINEE FOR ERNST, INC., asoriginal Beneficiary, dated 8/5/2005'andrecorded .;*'

• A-i



8/10/2005 as Instrument No. 200508100286 and re-recorded on 3/1672012 as
Instrument Number 201203160277 of the Official Records in the office ofthe Recorder
of SNOHOMISH, Washington.

2. The Deed ofTrust was executed to secure, together with other undertakings, the payment of
.."' one or more promissory note(s) ("Note") in the sum of $212,000.00 with int«resF%ereoH,

"'according to the terms thereof, and other suras of money which might become due and
.„-.„ payable underthe termsof saidDeedofTrust.

-3. T"b«'Deed of-. Trust provided that the Property is not used principally for agricultural or
...-•-''farmmg-£uq)6ses and the current Trustee has no actual knowledge that the Property is used
,/' prjncipatlyfor agricultural or farming purposes.

4'. That a pefaq\cfcurrcd in the obligations secured and/or covenants of the Deed of Trust
'.referaVccd-in paragraph one (1), as set forth in the Notice ofTrustee's Sale described below,
arid that ths-Ctoent Trustee, transmitted the Notice ofDefault to the required parties, and
that, a copy, ofsaidNotice was posted or servedin accordance with law.

'•••' ••'" .-••• • i

5. The currenttfrustee. has beep instructed to exercise the power ofsale inaccordance with and
under th&jelevapt terras'ofihe above referenced Deed ofTrust and the Washington Deed of
Trust Act.v—V*" ...•••'r..„.

6. That because the" defau'te-s^cirted in the "Notice of Default" were not cured, the current
Trustee, in compliance v^th""tbe..-terms-'6T- the Deed of Trust, recorded on 4/8/2015 in the
SNOHOMISH Cckaiy;-Was>mgto'n recorder's Office, a"Notice ofTrustee's Sale" ofthe
Property as instrument nQ,-2Q1504081u86.

7. Thecurrent Trustee fixed'gje'place ofsaleasf bathe steps In front of the North entrance
to the Snohomish County Courrhous.e;''300Q..RQckefeHer Avenue, Everett, WA 98201,
inthe State ofWashington, a public place,,at 10)00 AM. Inaccordance with the law caused
copies of the statutory "Notice oT Trustee's.Sale" )o be transmitted by mail to all persons
entitled thereto and either posted fy served'prior.-to the statutory minimum number of days
before the final sale; further, the cuh^t Trjisttp-eatised a copy ofsaid "Notice ofTrustee's
Sale" to be published in a legal newspaper in'eacjtwourity inwhich the property orany part
thereof is situated, once between the ftirty-^ftlr'and,^emy-eightb day before the date ofthe
sale, and once between the fourteenth and.,the seventhly.before the dale ofthe sale; and
further, included with theNotice, which was-transmiped to of servedupontheDeedofTrust
grantoror his successor in interest, a "Notice of Fqreclosuf6?.' "';

8. During foreclosure, no action by the Beneficiary,'its siic^essojs-or assigns was pending on
ar^pbligation secured by the Deed ot Trust. "" '••..rr=»-*-7-i—..••'"...

9. All legal requirements andall provisions of said Deed c^.Trust-have.befeni complied with, as
to acts to be performed and notices to be given, as provided"ih' chapter^!2<j;RCW.

S .•* '"*
*» '* -•*

10. That because the defaults specified In the "Notice of Trustee's"$al§'.'.-S»e«f'not 6uted at least
~-~ ten days prior to the date scheduled for the Trustee's Sale and'^aid-'obligatron secured by

said Deed of trust remained unpaid, on 12/4/2015, the date ofsale;-.wbicli..wa's npt'less than
190 days from die date of default in die obligation secured, the GRANTOR flieji-and there
sold the Property at public auction to said GRANTEE, the highest bidder..fJMtfeforer.fbr'the
sum of $230,000.00, in the form of cash, certified check, cashier's check, money brdbr, fix
funds received by verified electronic transfer, as provided in chapter 6124.d70 fepW- <•' .••'

A -2.



••This .conveyance is made without representations or warranties of any kind, expressed or implied. By
rcc&rding this Trustee's Deed, GRANTEE understands, acknowledges and agrees, that the Property was

"purchased in the context ofa foreclosure, that the curjpnt Trustee made no representations to GrAntEE
•'conGjehung the Property and that the current Trustee owed no dutv to make disclosures, to GRANTEE
.concerning the Property. GRANTEE relying solely upon his/her/thrir/its own dne diligence investigation
before electing to bid for the Property. »«•-••••—d=a«

•• • >- ....„,. _— «•

In ••witnesR,, thereof; QUALITY LOAN SERVICE CORPORATION OF WASHINGTON, as
GRANTOK, has this day, caused its name to be hereuntoaffixed by its officer thereunto duly authorized
by.its'corporaSoh by-laws;-.

QUALITY"'M.AYBE'CONSIDERED A.DEBT COLLECTOR ATTEMPTING TO COLLECT ADEBT
'•• AND ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE.

TS No.: \VAxnr5$Q$49-SH' '

QUALITY LOAN SERVICE CORPORATION OF
WASHINGTON

State of: Washington)

County of: King)

Sjfe-^-g-
\... By: JankeJstavee, Assistant Secretary

<rtJthat I know or have satisfactory evidence tbtft NfoJV\fM. \|A\}v\ is the person who
1 before me, and said person acknowledged Ihat (he/she) signed this instrument and

1 certify
appeared
acknowledged it to be (his/her) fiee and voluntary act' foii the.'uses and purposes mentioned in the
instrument

7.-'

Dated: 1^1

m^fff^kSph^m^
MyappointmenNxpirefe;'fef jk ^ ^ff/f

a r. **• n in-1*-" m. m. j*. . >

Not?ry Public
Sta« oi Washington '

CYNTHIA FFENEY »
My Appointment Expires feb 9, 2016 ,

t /••. \ /

\> PIS



RCW 61.24.005

(2) "Beneficiary" means the holder of the instrument or document evidencing the obligationssecured by
the deed of trust, excluding persons holdingthe same as security for a different obligation.

RCW 61.24.010

(2) The trustee may resignat its own election or be replaced bythe beneficiary. The trustee shallgive
prompt written notice of its resignation to the beneficiary. The resignation of the trustee shall become
effective upon the recording of the notice of resignation in each county in which the deed of trust is
recorded. Ifa trustee is not appointed in the deed of trust, or upon the resignation, incapacity, disability,
absence, or death of the trustee, or the election of the beneficiary to replace the trustee, the beneficiary
shall appoint a trustee or a successor trustee. Only upon recording the appointment of a successor
trustee in each county in which the deed of trust is recorded, the successor trustee shall be vested with

all powers of an original trustee.

RCW 61.24.040

A deed of trust foreclosed under this chapter shall be foreclosed as follows:

(1) At least ninety days before the sale, or if a letter under RCW >••'•. < is required, at least one

hundred twenty days before the sale, the trustee shall:

RCW 61.24.040

Foreclosure and sale—Notice of sale.

A deed of trust foreclosed under this chapter shall be foreclosed as follows:

(1) At least ninety days before the sale, or if a letter under RCW is required, at least one

hundred twenty days before the sale, the trustee shall:

(7) The purchaser shall forthwith pay the price bid and on payment the trustee shall execute to the
purchaser its deed; the deed shall recite the facts showing that the sale was conducted in compliance

with all of the requirements of this chapter and of the deed of trust, which recital shall be prima facie

evidence of such compliance and conclusive evidence thereof in favor of bona fide purchasers and

encumbrancers for value, except that these recitals shall not affect the lien or interest of any person

entitled to notice under subsection (1) of this section, if the trustee fails to give the required notice to

such person. In such case, the lien or interest of such omitted person shall not be affected by the sale

and such omitted person shall be treated as if such person was the holder of the same lien or interest

and was omitted as a party defendant in a judicial foreclosure proceedingf.]

RCW 59.12.130

Jury—Actions given preference.

A-H-



Whenever an issue of fact is presented by the pleadingsit must be tried bya jury, unless such a jury be
waived as in other cases. The jury shall be formed in the same manner as other trial juries in the court in
which the action is pending; and in all cases actions under this chapter shall take precedence of all other
civil actions.

RCW 59.18.380

Forcible entry or detainer or unlawful detainer actions—Writ of restitution—Answer—Order—Stay-
Bond.

Atthe time and place fixed for the hearing of plaintiff's motion for a writ of restitution, the defendant,
or any person in possession or claiming possession of the property, may answer, orallyor in writing, and
assert any legal or equitable defense or set-off arising out of the tenancy. If the answer is oral the

substance thereof shall be endorsed on the complaint by the court. The court shall examine the parties
and witnesses orally to ascertain the merits of the complaint and answer, and if it shall appear that the
plaintiff has the right to be restored to possession of the property, the court shall enter an order
directing the issuance of a writ of restitution, returnable ten days after its date, restoring to the plaintiff
possession of the property and if it shall appear to the court that there is no substantial issue of material

fact of the right of the plaintiff to be granted other relief as prayed for in the complaint and provided for
in this chapter, the court may enter an order and judgment granting so much of such relief as may be
sustained by the proof, and the court may grant such other relief as may be prayed for in the plaintiff's
complaint and provided for in this chapter, then the court shall enter an order denying any relief sought
by the plaintiff for which the court has determined that the plaintiff has no right as a matter of law:
PROVIDED, That within three days after the service of the writ of restitution issued prior to final

judgment, the defendant, or person in possession of the property, may, in any action for the recovery of

possession of the property for failure to pay rent, stay the execution of the writ pending final judgment

by paying into court or to the plaintiff, as the court directs, all rent found to be due, and in addition by

paying, on a monthly basts pending final judgment, an amount equal to the monthly rent called for by

the lease or rental agreement at the time the complaint was filed: PROVIDED FURTHER, That before any

writ shall issue prior to final judgment the plaintiff shall execute to the defendant and file in the court a

bond in such sum as the court may order, with sufficient surety to be approved by the clerk, conditioned
that the plaintiff will prosecute his or her action without delay, and will pay all costs that may be

adjudged to the defendant, and all damages which he or she may sustain by reason of the writ of

restitution having been issued, should the same be wrongfully sued out. The court shall also enter an

order directing the parties to proceed to trial on the complaint and answer in the usual manner.

If it appears to the court that the plaintiff should not be restored to possession of the property, the

court shall deny plaintiff's motion for a writ of restitution and enter an order directing the parties to

proceed to trial within thirty days on the complaint and answer. If it appears to the court that there is a
substantial issue of material fact as to whether or not the plaintiff is entitled to other relief as is prayed

for in plaintiff's complaint and provided for in this chapter, or that there is a genuine issue of a material

fact pertaining to a legal or equitable defense or set-off raised in the defendant's answer, the court shall

grant or deny so much of plaintiffs other relief sought and so much of defendant's defenses or set-off

claimed, as may be proper.

A-**



Certificate of Service

I. James A. Wexler, attorney forAppellant/Defendant, certify and declare that I caused a

copy of the Appellant's Opening Brief and this Certificate of Service to be filed with:

The Clerk of the Court (with a Judge's working copy to be hand delivered)
Court of Appeals Division I
One Union Square
600 University Street
Seattle. WA 98101-4370
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Joshua Dabling, WSBA #44792
Dabling Law Firm, PLLC
23607 Highway 99 # 3 E
Edmonds. WA 98026

425 210 5495

jarabarow @hotmail.com

Ideclare under penalty ofperjury under the laws ofthe State of Washington that the foregoing is
true and correct.

Dated this 12 Day of August 2016 at Sammamish. Washington.

By: JAMES A. WEXLER /

James A. Wexler. WSBA # 7411

Attorneyfor Defendant
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