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I. ARGUMENT 

A. Introduction 

Respondent Department of Social and Health Services ("the 

Department") denied to Appellants the benefit of Medicaid payment rates 

that were mandated by statute and in fact were paid to other, similarly 

situated nursing homes. The Department's brieftakes the position that no 

matter how contrary to law or the state constitution or arbitrary and 

capricious this denial is, it is unreviewable by the Court. The Department 

IS wrong. 

The Department's defense to this action for a writ of mandate 

under RCW 7.16, and declaratory judgment, RCW 7.24, are its claims 

that (1) the Appellants had to seek review in 2006 and 2007 under a 

separate statutory remedy in order to be able to assert rights to a writ and 

declaration, or (2 ) appeal the Department's December 2, 2009 denial of 

relief to the Superior Court under the Administrative Procedures Act. 

The Department admits by not contesting the first and third 

elements of entitlement to a writ of mandate. Eugster v. City of Spokane, 

118 Wn. App. 383, 409, 76 P.3d 741 (2003). While not specifically 

stated, its arguments are based upon the second requirement of RCW 

7.16.160 that the Appellants establish that they had no "plain, speedy and 

adequate remedy in the ordinary course of law." 
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The first exhaustion argument makes no sense, because it would 

mean that the Appellant's separate review rights under RCW 

74.46.531(4) in 2008-09 could not be exercised unless Appellants had 

done a prior appeal under RCW 74.46.780 and WAC 388-96-904 in 2006 

and 2007. But if they had done a prior appeal under WAC 388-96-904, 

they would have no need to seek review under RCW 74.46.531(4). This 

argument seeks to render RCW 74.46.531(4) mere surplusage. 

Apparently realizing that the argument that they put to the 

Superior Court is illogical and unsustainable, the Departmerit now raises a 

new claim that the Administrative Procedure Act is the exclusive remedy 

for Appellants and that the Appellants had to characterize their lawsuit as 

a petition for review under the AP A. Again, the Department is wrong, 

because the Appellants' complaint and claims involve constitutional 

rights, and our Supreme Court has both heard such claims under actions 

for a writ of mandate and declaratory judgment in at least three cases 

involving rate actions by the Department and ruled that there is no 

requirement to exhaust administrate remedies where the claims involve 

constitutional issues. 

This Court is empowered to review Respondent's denial of 

Appellants' request to be treated equally, which request was made 

pursuant to the "errors and omissions" statute, RCW 74.46.531(4). 
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Because this unique statute forecloses further administrative remedies but 

not judicial review, review pursuant to a writ of mandamus and/or 

declaratory judgment is appropriate. The Department has no authority to 

decide constitutional issues. 

This case presents a unique statutory scheme for this Court to 

review. Unlike any other statutes that we have found in relating to 

administrative agencies in the State of Washington, this is the only one 

that has an initial administrative review process pursuant to procedures 

under the AP A and also has a second review process of decisions in RCW 

74.46.531. That statute itself removes decisions as to errors and 

omissions in rate setting from the purview of the Administrative 

Procedures Act and the administrative procedures in RCW 74.46 and the 

implementing regulations in WAC 388-96. 

In addition, Appellants' complaint was not cognizable under the 

APA nor limited by RCW 34.05.510(1) because of that statute's explicit 

language, which provides that AP A review is not the exclusive remedy 

where "the sole issue is a claim for money damages or compensation and 

the agency whose action is at issue does not have statutory authority to 

determine the claim." Here, Appellants claim they are entitled to 

additional compensation because they were denied the statutorily required 

rate of payment, resulting in unconstitutional disparate treatment. As 
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discussed below, RCW 74.46.531(4) strips the Department of the 

statutory authority it would otherwise have for appellate review of a 

denial. Therefore, the AP A is inapplicable, there is no "plain, speedy and 

adequate remedy at law," and Appellants' use of the writ of mandamus 

and declaratory judgment statutes is the appropriate method for this Court 

to review the Department's actions. 

As it has done throughout these proceedings, the Department takes 

the position that the Appellants were late in their request for correction to 

their 2006 and 2007 rates pursuant to the Errors and Omissions Statute 

RCW 74.46.531 (4). In fact, they were not late at all. There is no limit on 

the time to bring a request for correction of errors and omissions pursuant 

to that statute. 

The Department is wrong on all contentions. 

B. REPLY TO DEPARTMENT'S ARGUMENTS 

1. Department's Characterization of This Case. 

The Department in its counterstatement of the case, p. 5, cites Life 

Care Centers of America, Inc. v. Department of Social and Health 

Services, 162 Wn. App. 370, 373, 254 P.3d 919 (2011), for the 

proposition that the Administrative Procedures Act in RCW 34.05 

governs the Court's review of disputes over the methodology the 

Department uses to allocate Medicaid payment rates to specific facilities. 
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Actually, the Life Care Decision only holds that the APA governs appeals 

from a decision of the DSHS Board of Appeals. Id. at 373-74. Life Care 

involved a reimbursement issue unrelated to the issues before this Court 

and review of a decision of the Board of Appeals under WAC 388-96-

904. 162 Wn. App. at 374. The Department cites no other case holding 

that all disputes involving an agency must be characterized as brought 

under the AP A, nor can it. 

Appellants agree that there are two methods to challenge rates. 

The first is under WAC 388-96-904, and the second is under RCW 

74.46.531(4). The parties are not in dispute on these separate methods. 

We do disagree with the assertion on p. 7 that the Department may under 

RCW 74.46.531(4) "retroactively correct errors that the nursing home 

failed to timely appeal." The statute makes no mention of any "failure" 

but simply takes its process out of the timelines of WAC 388-96-904. We 

agree that the Department's appeals and exception review procedure is 

not available to review any denial of relief from an error or omission. 

The Department on pp. 7 through 10 discusses how Life Care used 

the first appeal process (WAC 388-96-904) to obtain relief. Only a few 

comments need be made. First, Dale Patterson behalf of the Evergreen 

facilities tried to appeal their July 1, 2007 rates on the vendor rate 

increase issue and was told that it was not an appealable issue. See, 

-5-



Patterson Decl., CP 298-99. Second, the Department states that 

Appellants were not part of the 2007 rates settlement that allowed the Life 

Care facilities and eight others (p. 10), but there is no evidence in this 

record that Appellants were offered a chance to be a part of that 

settlement. Third, the Department admits (p. 10) that it applied the 

methodology for the vendor rate increase as ordered by Judge Wickham 

to all Medicaid nursing homes in a retroactive rate adjustment to the 

July 1, 2008 rates. Finally, the Department offers no reason why the rate 

adjustment for 2008 was correct under the law but its refusal for July 

2006 and July 2007 was justified. There was no change in the applicable 

sections of RCW 74.46 for any of 2006, 2007 or 2008. The VRI 

methodology in statute was exactly the same each year. 

Appellants did attempt to exhaust any administrative remedy that 

they might have had under RCW 74.46.531, but the Review Judge ruled 

that he had no jurisdiction because of the language of the statute. (CP 

154) The Department's December 2, 2009 denial of relief specified no 

way to challenge the decision, leaving the Appellants to guess what their 

rights were. Appellants agree that the Review Judge had no jurisdiction, 

and consequently he had no jurisdiction to enter the Findings of Fact that 

the Department now cites to this Court (p. 12 of Brief, CP 59-76). 
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The Department's reference to the Order entered by the Superior 

Court (p. 14; CP 597) reflects that Court's unique way of looking at the 

Doctrine of Exhaustion of Administrative Remedies, and its "new law." 

Summarized, the "new law" is that where two administrative remedies are 

available to a party, it must exhaust the first one in order to have rights 

under the second one. The Department cites no authority supporting such 

a proposition. 

2. Standard of Review 

Appellants agree that this Court reVIews the lower court's 

summary judgment de novo but disagree with the claim that this Court 

must give substantial deference to the Department's view of the law. This 

case involves constitutional issues, resulting from the failure of the 

Department to follow the law as determined in a final judgment by Judge 

Wickham in the Life Care Superior Court case (CP 403-05), resulting in 

disparate treatment for the Appellants. The Department has no authority 

to interpret the state constitution and is entitled to no deference in its 

arguments. 

The Department argues that this Court has no judicial oversight 

for its actions taken pursuant to RCW 74.46.531 based on three 

alternative theories: (1) Appellants had an adequate remedy at law under 

former RCW 74.46.780 and WAC 388-96-904, (2) RCW 74.46.531 
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forecloses judicial review by its terms, and (3) Appellants should have 

appealed under the APA's generic judicial review provisions in RCW 

34.05. Each of these theories fails. 

3. Appellants Had No Administrative Remedy from the 
December 2, 2009 Denial. 

The Department's first argument, commencing on p. 17 of its 

Brief, is the one that was adopted by the Superior Court, that is, that by 

not appealing under WAC 388-96-904 in 2006 and 2007, the Appellants 

should be denied relief related to the rates for July 1, 2006 and 2007. The 

evidence is that the change in methodology was unknown to the 

Appellants and not described in the notices, so they did not appeal in 2006 

and were not allowed to appeal in 2007. 1 Further, the WAC 388-96-904 

appeal was not their exclusive way for getting relief, only the first way. 

They also had "errors and omissions" under RCW 74.46.531(4). The 

parties do not dispute this. 

Former RCW 74.46.780 and WAC 388-96-904 did not offer an 

adequate remedy, or in fact any remedy, for the subject of Appellants' 

complaint, the denial of rate correction in 2009. The explicit wording of 

RCW 74.46.531 (4) precludes administrative review. The Department 

improperly conflates the Agency's initial rate-setting action with the 

1 The Declarations establish that they did not know what the Department 
had done to change the VRI methodology. CP 299; CP 527-8; CP 180. 
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Agency's refusal to retroactively correct Appellants' rates after the Life 

Care decision. 

Appellants challenge the Department's denial of its request, made 

under RCW 74.46.531(4), to correct the legal error as to their 2006 and 

2007 rates, so that they will be treated equally for 2006 and 2007 with the 

Life Care nursing homes. The Department's denial did not occur until 

well after the brief period for review in former RCW 74.46.780 had 

expired. Therefore, Appellants' claim was not cognizable under former 

RCW 74.46.780 from the start, so there was no administrative remedy for 

them to pursue, as the Review Judge made clear. (CP 154) 

The Department cites RCW 34.05.030(5) for the proposition that 

Department actions are governed by the AP A. Actually, the statute says 

nothing of actions and broadly provides that the agency is subject to the 

Administrative Procedures Act. It makes no mention of what actions are 

and are not reviewable. In this case, the legislature has taken out of the 

purview of the Administrative Procedures Act decisions of the 

Department denying relief under RCW 74.46.531(4). 

Moreover, rate-setting actions of the Department that are 

unconstitutional are subject to a correction pursuant to writ of mandate or 

declaratory judgment. State ex rei. Living Services, Inc. v. Thompson, 95 

Wn.2d 753, 630 P.2d 925 (1983) (writ of mandate to compel rate-setting 
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consistent with Const. art. 2, §§ 19 and 37); Caritas Services, Inc. v. 

DSHS, 123 Wn.2d 391, 399, 413,869 P.2d 28 (1994) (writ of mandate to 

compel compliance with Const. art. 1, § 23 (contracts clause) and due 

process); United Nursing Homes, Inc. v. McNutt, 35 Wn. App. 632, 669 

P.2d 476 (1983) (declaratory judgment to declare right of nursing homes 

to payment under state Medicaid statute). These cases demonstrate simply 

that the Department's assertion about exclusivity of the AP A is simply 

wrong. 

The Department mischaracterizes the case before this Court. In 

their Petition for a Writ of Mandate and Declaratory Judgment, the 

Appellants have sought the declaration that the Department's denial of 

correction of their rates is unlawful and unconstitutional, entitling them to 

a writ of mandate to have their rates for 2006 and 2007 retroactively 

adjusted to be consistent with the rate-setting methodology afforded to the 

Life Care facilities. In our Opening Brief, we have discussed in detail 

why the Appellants are entitled to such relief, through application of the 

correct interpretation of the law as in the Life Care case, to avoid the 

unconstitutional disparate treatment caused by the Department's arbitrary 

denial of their errors or omissions request. 

The Department's arguments concerning notice to the Appellants, 

pp. 18-19, do not support dismissal and can only be said to raise factual 
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issues. The Department relies upon the Department's Board and "Final 

Findings of Fact and Conclusions of Law" to refute the Appellants' 

statements in their declaration, but the Board did not have jurisdiction to 

hear the case and so stated in its Conclusions of Law (CP 128). 

Accordingly, any Findings of Fact as to notice by the Board have no 

validity whatsoever. If the Board had no jurisdiction, it had no 

jurisdiction to enter any Findings of Fact. As this Court has noted in the 

past, the only thing that a tribunal can do when it does not have 

jurisdiction is to dismiss the case? 

The Department argues, p; 20, that the Appellants had the right to 

challenge the Department's rate methodology administratively, but it also 

agrees that RCW 74.46.531(4) "denies a nursing facility the right to an 

administrative hearing." (p. 13) If it has no right to a hearing, the facility 

has no right to challenge the methodology administratively. 

Appellants dismissed their AP A challenge to the decision of the 

Department's Review Board because RCW 74.46.531(4) is explicit. The 

review judge was right in holding that he had no jurisdiction to hear the 

appeal raised by the Appellants in their attempt to get administrative 

review. 

2 See, e.g., City of Bremerton v. Spears, 134 Wn.2d 141, 150, 949 P.2d 
347 (1998) 
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The Department repeatedly attempts to draw this Court's attention 

to the appeal rights that occurred in 2006 and 2007. However, that is not 

the issue before this Court. The issue is whether the Department's denial 

of correction to the July 1, 2006 and 2007 rates pursuant to its December 

2, 2009 letter was contrary to law, contrary to the State Constitution, or 

arbitrary and capricious. 

The Department asserts that mandamus and declaratory judgment 

are not available when an agency action is reviewable under the AP A. 

This tautology does not answer the question before this Court. The 

Department's argument ignores the exceptions to the basic rule in RCW 

34.05.510, which provides: 

This chapter establishes the exclusive means of judicial 
review of agency action, except: 

(1) The provisions of this chapter for judicial review do not 
apply to litigation in which the sole issue is a claim for 
money damages or compensation and the agency whose 
action is at issue does not have statutory authority to 
determine the claim. 

(2) .... 

(3) To the extent that de novo review or jury trial review of 
agency action is expressly authorized by provision of law. 

(Emphasis added.) Because the action before this Court involves a claim 

for money, the Department does not have the authority to determine the 

claims under the state constitution that are raised in the Appellants' 
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Complaint, and case law holds that mandate and declaratory judgment 

are applicable to constitutional claims, the AP A is not the exclusive 

avenue of relief. 

The Department fails to discuss the nursing home cases cited 

above3 in which a writ of mandate or declaratory judgment was issued to 

remedy unconstitutional acts of the Department. By issuing the writ or 

declaratory judgment, the courts had to conclude that the three elements 

under RCW 7.16.160 and entitlement under RCW 7.24 was appropriate in 

such cases. 

It also completely ignores South Hollywood Hills Citizens Ass'n 

for Preservation of Neighborhood Safety and the Environment v. King 

County, 101 Wn.2d 68, 73-74, 677 P.2d 114 (1984)("South Hollywood'), 

which explicitly holds that even if there is an administrative remedy, it is 

no bar to the court deciding a case raising constitutional claims: 

Similarly, if the party is challenging the constitutionality of 
the agency's action or of the agency itself, the exhaustion 
requirement will be waived. 

The cases the Department cites, starting on p. 21 of its brief, do 

not support its contention of the AP A being the exclusive remedy in this 

case. 

3 State ex reI. Living Services, Inc. v. Thompson; Caristas Services, Inc. v. 
DSHS; and United Nursing Homes, Inc. v. McNutt. 
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Diehl v. Western Washington Growth Management Hearings 

Board, 153 Wn.2d 207,213, 103 P.3d 193 (2004), cites RCW 34.05.510 

and holds: 

The AP A establishes the exclusive means of judicial 
review for agency action with the exception of 
litigation in which the sole issue is a claim for 
money damages or compensation, or when the 
agency whose action is at issue does not have 
statutory authority to determine the claim. 

(Emphasis added) The Department fails to discuss these two exceptions 

to the exclusivity of the AP A, and these exceptions are some of the 

reasons the Department's arguments fail. 

Judd v. American Tel. and Telegr. Co., 152 Wn.2d 195, 204-05, 

95 P.3d 337 (2004), involved judicial review of a rule in which the 

Plaintiff had failed to name the agency that issued the rule. The court did 

note that, "the AP A provides certain limited exceptions to the general rule 

that challenges to an agency action must be brought under the APA." Id. 

at 204. 

Jones v. Department of Corrections, 46 Wn. App. 275, 279, 730 

P.2d 112 (1986), does not appear to have any application to the present 

controversy. 

In Rutcosky v. Board of Trustees, 14 Wn. App. 786, 789, 545 P.2d 

567 (1976), the plaintiff failed to exercise his right to an administrative 
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hearing to contest his dismissal. Here, the Appellants did not have a right 

to administrative hearing. RCW 74.46.531(4) 

The Department's argument under Bock v. Board of Pilotage 

Commissioners, 91 Wn.2d 94, 98, 586 P.2d 1173 (1978), is inapposite, 

because in Bock, unlike the present case, the plaintiff had an 

administrative hearing right to review the Board Pilotage Commissioner's 

refusal to issue a license to him. 

Davis v. Department of Labor & Industries, 159 Wn. App. 437, 

443, 245 P.3d 253 (2011), is not similar to this case at all. In Davis, the 

administrative remedies under the Industrial Insurance Act were 

exclusive, by explicit statute within the IIA and that by not getting a final 

board decision, the Plaintiffs in that case could not invoke the Court's 

appellate jurisdiction to review their claims. 159 Wn. App. at 442. The 

Superior Court lacks original jurisdiction over industrial insurance claims. 

RCW 51.04.010. In contrast to that statutory scheme, RCW 74.46.531(4) 

prohibits administrative review proceedings and prevents a decision that 

could be appealed to the Superior Court. 

Davidson SerIes v. City of Kirkland, 159 Wn. App. 616, 622, 246 

P.3d 822 (2011), is also inapposite. Opposite the provisions of RCW 

74.46.531(4), the City of Kirkland's comprehensive plan could be 

reviewed by the Growth Management Hearings Board and subsequently 
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the Board's Order could be reviewed by the Court's under the APA. In 

the present case, there is no such review right from the December 2, 2009 

Decision. 

The Davidson case, like the other cases cited by the Department, 

involves the typical statutory scheme where the administrative hearing 

and decision rights are spelled out in the statute and must be pursued 

before going to court. In this case, the statutory scheme prevents the 

Plaintiffs from using the administrative hearing remedies that are 

otherwise available, leaving the Plaintiffs only with the extraordinary 

writs, because there is no adequate remedy at law. 

Finally, the Department is incorrect in its contentions as to the 

application of RCW 74.46.531 to these facts. Refusal to obey the law as 

determined by Judge Wickham to be the correct method for applying 

vendor rate increase is not a discretionary act. Second, there was no 

agency action that was reviewable under the AP A, because of the 

preclusion of the APA remedies in RCW 74.46.53l. 

Commencing on p. 26, the Department agrees with Appellants that 

they did not have any appeal or administrative review procedure of 

decisions under RCW 74.46.531(4). However, it misreads RCW 

74.46.531 as explicitly foreclosing all judicial review. The statute states 

that if a request is denied, "the contractor shall not be entitled to any 
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appeals or exception review procedure that the department may adopt 

under UormerJ RCW 74.46.780." While the Department relies on the 

words "any appeals" to argue that all judicial review is foreclosed, see, 

e.g., Brief of Respondent at 27, that phrase cannot be properly excerpted 

from its context. RCW 74.46.780 uses the precise phrase "appeals or 

exception review procedure" as a term of art to describe the procedure it 

sets forth.4 With that reference, it is clear that RCW 74.46.531 prohibits 

only review through the agency review process set forth in former RCW 

74.46.780. It does not similarly prohibit all further judicial review, such 

as by writ of mandamus or declaratory action. 

On p. 27, the Department cites Spice v. Pierce County, 149 Wn. 

App. 461, 204 P .3d 254 (2009) as supporting no jurisdiction. In Spice, 

the statute specifically barred judicial review of a land use decision. 

Here, no such prohibition exists in RCW 74.46.531(4) or anywhere else in 

RCW 74.46. This Court has both statutory authority in the declaratory 

4 RCW 74.46.780 provides, 
The department shall establish in rule, consistent with 
federal requirements for nursing facilities participating in 
the Medicaid program, an appeals or exception procedure 
that allows individual nursing care providers an 
opportunity to submit additional evidence and receive 
prompt administrative review of payment rates with 
respect to such issues as the department deems 
appropriate. 

(Emphasis added). 
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judgment and mandamus statutes and under the Const. art. 4, § 6, to 

review the unlawful acts of the Department of Social and Health Services. 

The Spice case provides no support for the Department's arguments, as it 

involves an entirely different statutory scheme. 

The Department next argues that Your Home Visiting Nurse 

Services, Inc. v. Shalala, 525 U.S. 449, 119 S.Ct. 930, 142 L.Ed.2d 919 

(1999), provides guidance to this Court. It does not and is not apposite. 

That case arises under the federal Medicare Act and the limited 

jurisdiction of Art. III courts (federal district courts). In Your Home, the 

Court analyzed the limited administrative remedy before the provider 

reimbursement review board where a reopener of a rate was denied. The 

statute required that the facility seek review within 180 days in order to 

invoke jurisdiction to the PRRB. Because the facility had not complied 

with the 180 day limit for seeking review of the second remedy available 

to them, the reopener, they were barred from PRRB review and court 

review. Here, there are no such limits in RCW 74.46.531 or anywhere 

else in RCW 74.46. We also note that the Your Home case did not 

involve any constitutional issues such as in this present case. 

Ultimately, the Department both argues that this is not an AP A 

case and that it is an APA case with an exclusive remedy. However, this 
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cannot be an APA case, and there is no exclusive remedy, because there is 

no APA remedy at all. 

On p. 31, the Department asserts that the Department's Board, the 

Superior Court and this Court lack jurisdiction to review the decision of 

the Office of Rates Management refusing to modify the rates (the 

December 2, 2009 decision). RCW 74.46.531(4) cuts off APA review, 

but unlike the Medicare Act in Your Home, it does not state that the 

Courts shall not have jurisdiction to review that decision. The 

Department sub silencio is asking this Court to add the words "or under 

any other statute" to the end of the sentence in RCW 74.46.531(4) that 

reads: 

"However, if the request is denied, the contractor shall not 
be entitled to any appeals or exception review procedure 
that the Department may adopt under RCW 74.46.780. 

This Court has no authority to add to, modify or otherwise change the 

meaning of the statute as adopted by the legislature. Caritas Services, 

123 Wn.2d at 409. 

Commencing on p. 31, the Department argues that the so-called 

"Budget Dial" statute, RCW 74.46.421, prohibits the Department from 

making the correction. That statute does not apply to the matter before 

the Court because: (1) the only issue raised by the Department now is 

whether the Court has jurisdiction to hear this case; (2) whether the limit 

-19-



would apply is a factual issue that may require trial; (3) the amount of the 

award in this case will be litigated, including issues such as the effect of 

the budget dial statute, if any; and (4) the award may be subject to being 

paid by supplemental appropriation. The trial court did not rule on these 

issues, nor was it a portion of the Department's motion in the Superior 

Court. Finally, the "budget dial" statute does not allow the Department to 

escape its duty to equally pay similarly situated nursing homes the 

statutorily set rates. 

The Department returns to its familiar arguments on p. 35 that 

judicial review would be available only under the AP A, again without 

discussing the exceptions to the exclusivity in RCW 34.05.510 and the 

case law. The Appellants' Opening Brief and discussion above 

distinguishes this case, because it involves an unconstitutional decision by 

the Department representative, and the Department concedes that it has no 

authority to determine the constitutionality of its actions. Such decisions 

are exclusive to the courts, as was determined in South Hollywood Hills, 

State ex reI. Living Services, Inc. v. Thompson, United Nursing Homes, 

Inc. v. McNutt, and Caritas Services, supra. 

Appellants had no plain, speedy and adequate remedy under the 

AP A because AP A review was cut off by the plain language of the 

statute. The Department claims that the Appellants should have 
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characterized their action as a petition for review of the December 2,2009 

decision under the AP A. While the Department, in its new argument, 

seems to think that this is an obvious thing, it was not so obvious on 

December 2, 2009, because there is no notice to the Appellants that they 

had to appeal to Superior Court if they disagreed with the denial. There is 

no statement at all as to their rights and remedies. (CP 530-32) 

The Department fails to assert that it could decide the 

constitutionality raised in these proceedings. As a matter of law, it 

cannot. WAC 388-96-901. 

The Department's failure to address South Hollywood Hills, supra, 

and its explicit statement that the Appellants do not have to seek 

administrative remedies where their claims involve constitutional issues, 

is an admission that both the exceptions to AP A exclusivity in RCW 

34.05.510 and the principles established in South Hollywood Hills and its 

predecessors expressly take this case out of the purview of the APA and 

squarely into the elements to establish a writ of mandate and a declaratory 

judgment. This Court must hold that it has jurisdiction dismissal of this 

action for lack of jurisdiction and remand the matter for further 

proceedings. 
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C. Reply to Department Response to Appellants' Claims under 
the Elements of Writ of Mandate and Declaratory Judgment. 

In the last part of its Brief, the Department addresses the 

arguments in the Appellant's Opening Brief in favor of their motion for 

summary judgment and order establishing liability. We have only a few 

points to add. 

First, denial of relief that perpetuates error of law is not a 

discretionary decision but an unlawful one. A denial that results in 

disparate treatment such as in this case is unconstitutional under the State 

Const. art. 1, § 12. Finally, failure to agree that it has made a mistake 

when the Superior Court in Life Care has ruled that it did commit error of 

law in establishing the vendor rate increase and the Department has 

acceded to that decision in a retroactive adjustment as to the 2008 rates, is 

arbitrary and capricious. No case holds that an administrative agency 

may act unlawfully, arbitrarily and capriciously, under the guise that its 

decision is discretionary. 

Second, the Department is estopped to claim that it was correct in 

establishing the 2006 and 2007 rates. The four elements of collateral 

estoppel are established in this case. 

The four elements are: (1) the issue decided in the earlier 

proceeding was identical to the issue presented in the later proceeding, (2) 
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the earlier proceeding ended in a judgment on the merits, (3) the party 

against whom collateral estoppel is asserted was a party to, or in privity 

with a party to, the earlier proceeding, and (4) application of collateral 

estoppel does not work an injustice on the party against whom it is 

applied. Reninger v. Department of Corrections, 134 Wn.2d 437, 449, 

951 P.2d 782 (1998); State v. Williams, 132 Wn.2d 248, 254, 937 P.2d 

1052 (1997). 

Appellants' Opening Brief discusses the application of the 

elements of estoppel in detail. The Department's assertion that all parties 

had to be the same is simply wrong and adds a fifth element, that the 

parties had to be identical. No case holds that. 

Third, Kramarevcky v. DSHS, 122 Wn.2d 738, 863 P.2d 635 

(1993), holds that the Department of Social and Health Services can be 

and was estopped. The Department's assertions of "nonmutual estoppel" 

in the cited federal cases are not to be found in the case law of the State of 

Washington. 

Fourth, there is no evidence that the Department justifiably relied 

on the finality of the Appellant's 2006 and 2007 Medicaid rates. The 

Department is well aware of RCW 74.46.531(4), which makes all rates 

subject to further review after the initial review period in WAC 388-96-

904. In addition, the Department acted unlawfully and refused to correct 
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its unlawful action on December 2, 2009. (CP 530-32) There can be no 

justifiable reliance. 

Finally, the Department claims the legislature clarified the vendor 

rate increase statute, RCW 74.46.421. When the legislature adds 

language to a statute such as was done in 2009, prohibiting the 

compounding required by Judge Wickham under the prior version of the 

statute, the statute is prospective only because: (1) amendments are 

presumed to be prospective only, Densley v. Dep't of Retirement Systems, 

162 Wn.2d 210, 223, 173 P.3d 885 (2007); (2) retroactive application is 

disfavored, Id.; and (3) there is no legislative history that a "clarification" 

was intended, especially where the exact opposite meaning was achieved 

by the amendment, not a technical correction. 

Next, the Department's denial was arbitrary and capricious, that is, 

because it was willful and unreasoning action. As the Department 

concedes on p. 48, it denied the relief because "it does not feel that an 

error was made." As a matter of law, it did make an error. Judge 

Wickham has so determined in a final decision binding on the 

Department. (CP 403-405) Accordingly, one can only conclude that the 

Department's denial was willful and unreasoning disregard of the facts 

and circumstances. Overlake Hospital Association v. Department of 

Health, 170 Wn.2d 43,50,239 P.3d 1095 (2010). 
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Finally, the Department violated the equal protection rights of the 

appellants, as argued in our Opening Brief. The Appellants are similarly 

situated to the Life Care original appellants and the Life Care joiners (the 

29 total facilities) because they are all nursing homes that are participants 

in the Medicaid program, which sets rates based upon the same statute 

applicable to all. They are entitled to be treated lawfully and as required 

to be done under the law as to the Life Care facilities. 

Accordingly, this Court must find that the Department has violated 

the constitutional rights of the Appellants. 

II. CONCLUSION 

For the foregoing reasons, Appellants respectfully request that the 

Court (1) reverse the Superior Court's grant of the Department's motion 

for summary judgment and denial of its own motion and (2) grant the 

Appellants' motion as to liability of the Department. 

Respectfully submitted this 28th day of December, 2011. 

RYAN, SWANSON & CLEVELAND, 
PLLC 

BY~~~~~=+~==~=7~r-----
Tomas H. Grim, SBA #385 

120 Third Avenue Suite 3400 
Sea Ie, Washington 98101-3034 
Telephone: (206) 464-4224 
Facsimile: (206) 583-0359 

Attorneys for Appellants 
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APPENDIX - EXCERPTS FROM CLERK'S PAPERS 

A. CP 297-99 Patterson Declaration 

B. CP 526-28 Declaration of Ulrich 

C. CP 179-81 Declaration of Seils 

D. CP 530-32 December 2, 2009 Decision of DSHS 
denying relief under RCW 74.46.531(4) 

E. CP 113-32 Review Judge Decision 

F. CP 403-405 Order Reversing Administrative Decision, 
Life Care Centers of America, Inc v DSHS, 
Thurston County Docket No. 07-2-2172-5 
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fILED 
SUPERIOR COURT 

THUR~-O" r.rp" t~" \'1' l r'J 1_ N .... ,jJjf;] I I. M·:" 

__ EXPEDITE (if filing within 5 court days of hearing) 
-==-- No hearing set 

XX Hearing is set: 

20! I JAN I 3 Pi'i 3: 0 I 

BETTY J. GOULD, CLEm, Date: February 11,2011 
Time: li:oO a.m. 
Judge/Calendar: . Honorable Pa~la C~ey 

IN THE SUPERIOR COURT OF THE STATE OF WASlllNGTON 
IN AND FOR TIIE COUNTY OF THURSTON 

EVERGREEN WAsHINdtcn-.j HEAL THCARE The Honorable Paula Casey 
FRONTIER, L.L.C. dlb/aFrontier Rehabilitation & 
Extended Care; ET AL., .. :' CASE NO. 10-2-01832-5· 

Petitioners, 

vs. 

DEPARTMENT OF SOCIAL AND HEALTH 
SERVICES, STATE OF WASHINGTON, 

Respondents. 

I, Dale Patterson, declare as follows: 

DECLARATION OF DALE 
PATTERSON IN SUPPORT OF 
PETITIONERS' MOTION FOR 
SUMMARY JUDGMENT 

L I am. the Chief Financial OffiCer for EHC Financlal Services, L.L.C.,. (formerly 

known as Evergreen Healthcare Management), hereafter referred to as ("Evergreen") and 

regularly work with the a~ove-nam.ed Evergreen facilities in connection with reimbursement 

under chapter 74.46, RCW. I make this declaration of my own personal knowledge. I am over 
22 

23 

24 

25 

26 

18 years old and otherwise competent to testify. I am familiar with the facts related to the 

Department's rate-settings for the July 1,2006 and July 1,2007 Medicaid rates for the named 

Petitioners that are Evergreen facilities. 

2. I make this declaration in support of the Petitioners' motion for swnmary' 

judgment and in opposition to the Department's motion to dismiss. 

DECLARATION OF DALE PAITERSON - 1 

635928.03 EXHIBIT J\ORIGINAL 
'~I Ryan, Swanson & Cleveland, PLLC 

'1201 Third Avenue, Suite 3400 
Seattle, WA 98101·3034 

. 206.464.4224 I Fax ;>n" ~"'''' n"'~Q 

0-000000297 



1 3. I reviewed rate notifications for all of the Evergreen Washington facilities for 

2 both the July 1,2006 and July 1,2007 rate-settings. Attached to this Declaration as Appendix 

3 A is a true copy of the July 1, 2006 rate notification for Evergreen's Frontier Rehabilitation and 

4 Extended Care Care Facilty. We were unable to locate a copy of the June 30, 2006 letter cover 

5 sheet from Bonnie Hawkins and have attached the one posted on the Department's website. It 

6 is the same as actually received by Evergreen. This notification is typical of the rate 

7 notifications I reviewed. All had the same "Dear Nursing FacilitylHome Administrator" cover 

8 sheet and "Description of July 2006 Nursing Facility Medicaid Payment Rate Setting" ·attached . 

. 9 The notification is typical of what was sent to all facilities. "Nothing in these rate notifications 

10 explained that the Department had changed its methodology for calculating the vendor rate 

11 increase factor from what had been normal previously. 

12 4. Attached to this Declaration as Appendix B is a true copy of the July 1 2007 

13 rate notification for Evergreen's Frontier Rehabilitation and Extended Care Care Facilty. Like 

14 in 2006,·this notification is typIcal of the rate notifications I reviewed for July 2007. All had 

15 the same "Dear Nursing FacilitylHome Administrator" cover sheet and "Description of Juiy 

16 2007 Nursing Facility Medicaid Payment Rate Setting" attached. The notification is typical of 

17 what was sent to all facilities. Again, the Department did not inform the industry of how it 

18 calculated the vendor rate mcrease. 

19 5. The Department sometimes uses separate "Dear Administrator" letters sent to 

20 each facility to notify them that a change in reimbursement has occurred, whether by statute or 

21 court order. The Department did not send out a "Dear Administrator" letter to any facilities or 

22 any other form of communIcation to inform them it was changing the way it calculated the 

23 VR!. 

24 6. Evergreen appealed its July 1, 2007 rates and raised as an issue the inflation 

25 adjustment factor. We didilot know what was wrong, but we knew that the inflation factor was 

26 lower. Attached to this Declaration as Appendix C is a true copy of the letter dated October 

DECLARATION OF DALE PATTERSON - 2 

635928.03 
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26, 2007 fro~ Ed South~n responding to the appeal of Evergreen .of its July 1,2007 rates (and 

subsequent updates), in which the Department denied that the Evergreen Petitioners had the 

right to appeal under the provisions of WAC 388-96-904 the vendor rate increase because of 

WAC 388':96-901(3). The Department refused to consider an administrative review of matters 

related to the application' of the veodor rate increase in the biennial appropriations act.· See 

Paragraph 3 on p. 9. I was left with the belief that an action such as .the present one was 

necessary to· get the relief and reserved all rights to do so in response to Mr. Southon. 

7. Consequently, neither I nor anyone else in reimbursement for Evergreen was 

aware that in fact the Department had changed the calculations and lowered the amount of 

payment rates to the Evergreen (and all other) facilities, until news of the Order Reyersing 

Administrative Decision in· Life Care Centers of America, Inc., et. al. v. DSHS, Thurston 

County Cause No. 07-2-02172-5 ("Lifo Care") got out in October 2008. 

8. Evergreen tried to get similar treatment and the rate error correction from the 

Department thereafter, but was unsuccessful. The Deparbnent denied relief by letter dated 

December 2, 2009 from Ed Southon (Ulrich Decl., App. A). 

9. Evergreen tried to appeal Mr. Southon's December 2, 2009 determination but 

had its appeals dismissed by the Department's Review Judge, for the reasons stated in the 
. . 

decision appealed and vending' before this Court in Docket No. 10-2-01833-3. In sunimary, the 

Review Judge said that the exclusive meansof revi.ew of the Department's rate-setti.ngs was 
. . 

under WAC 388-96-904, which is exactly the opposite of what Mr. Southon said in his October 

21 26, 2007 letter. 

22 

23 

24 

25 

26 

I make this declaration under penalty of the perjury laws of the State of Washington. 

Executed this~ day oi'Jamwy, 2011 at Vancouver, ~ashlnn . 
... 7Jkof.~ 

Dale Patterson 

DECLARATION OF DALE PATTERSON - 3 
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1 __ EXPED.ITE (if filing within 5 court days of hearing) 11 J. ~,l ! 3 P"'~: 00 
No heanng set ZU A,PJ i 1.::> 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF THURSTON 

EVERGREEN WASHINGTON HEALTHCARE The Honorable Paula Casey 
FRONTIER, L.L.C. d/b/a Frontier Rehabilitation & 
Extended Care; et al., CASE NO. 10-2-01832-5 

Petitioners, 

vs. 

DEPARTMENT OF SOCIAL AND HEALTH 
SERVICES, STATE OF WASHINGTON, 

Respondents. 

DECLARATION OF BILL J. 
ULRICH IN SUPPORT OF 
PETITIONER'S MOTION FOR 
SUMMARY JUDGMENT 

18 I, Bill Ulrich, declare as follows: , 

19 1. I am a cost reimbursement accountant regularly working with and representing 

20 many of the above-named facilities in connection with reimbursement 'under chapter 74.46, 

21 RCW. I make this qec1aration of my own personal knowledge .. I am over 18 years old and 

22 

23 
otherwise competent to testify. I am familiar with the facts related to the Department's rate-

settings for the July 1,2006 and July 1,2007 Medicaid rates for the named Petitioners. 
24 

25 
2. I make this declaration in support of the Petitioners' motion for summary 

26 judgment that the Department is bound to treat the Petitioners in the same way that it did for the 

DECLARATION OF BILL J. ULRICH - 1 

635929.02 EXHIBIT10RIGINAL 
l;~1 Ryan, Swanson & Cleveland, PLLC 
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1 facilities involved in Lifo Care Centers of America, Inc. et al. v. Department of Social and 

2 Health Services, Thurston County Docket No. 07-02172-5 (the "Life Care Case"). 

'3 

4 

5 

3. Attached to this Declaration as Appendix A is a letter dated Dec~mber. 2, 2009 

from Ed Southon of the Department, in which he denies to anyone not in the Life Care Case the 

6 relief ordered by the Thurston County Superior Court. 

7 4. Attached to this Declaration as Appendix B is a letter dated February 23, 2009 

8 from Kathy Marshall of the Department, in which the Department. extends the Life Care 

9 clecision to all nursing homes in the Medicaid system for the July 1,2008 rate-setting and rate 

10 year. The Departmen~ retroactively re-set all Medicaid facilities' rates and adjusted upward all 

11 
facilities rates, as indicated in the letter. 

12 

13 
5. I have reviewed rate notifications for many of the Petitioner facilities for both 

14 the July 1, 2006 and July 1,2007 rate-settings, as well as for July 1,2008.' I ha,ve also reviewed 

15 the rate notifications attached to the Declarations of Sandra Whitley as Appendices A. through 

16 C (Kindred), Amy Seils as Appendices A through C (Extendicare) and Dale Patterson as 

17 Appendices A and B (Evergreen) thereto, and agree that as to the vendor rate increase factor, 

18 all of the rate notifications were the same for Kindred, Extendicare and Evergreen as for the 

19 

20 

21 

other Petitioners in each period. 

6. The D~artrilent's rate notifications for each of the July 1, 2006, July 1, 2007 

22 and July 1, 2008 did not state that the Department had changed its method of calculating the 

23 vendor rate increase applicable to the base year costs. As stated by Patterson, Seils and 

24 Whitley in the Declarations, even though I am a professional dealing with reimbursement 

25 matters with DSHS on a regular basis, I was not informed and did not realize that the 

26 
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1 Department had changed its VR1 calculation methodology starting July 1, 2006 to the detriment 

2 of the providers. 
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I make this declaration under penalty of the peIjwy laws oftbe State of Washington. 

E<=tedthisl~d'YOfJanUary, 2~=n. :>"~ 

Bill J. Ulrich 
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-- EXPEDITE (if filing within 5 court days of hearing) 
No hearing set 
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BETTY J. GOULD, C, ER~\ Date: February 11, 2011 

Time: 11 :00 a.m. 
Judge/Calendar: Honorable Paula Casey 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF THURSTON 

EVERGREEN WASHINGTON HEALTHCARE The Honorable Paula Casey 
FRONTIER, L.L.C. d/b/a Frontier Rehabilitation & 
Extended Care; et aI., CASE NO. 10-2-01832-5 

Petitioners, 

vs. 

DEPARTMENT OF SOCIAL AND HEALTH 
SERVICES, STATE OF WASHINGTON, 

Respondents. 

I, Amy Seils, declare as follows: 

DECLARATION OF AMY SEILS 
IN SUPPORT OF PETITIONER'S 
MOTION FOR SUMMARY· 
JUDGMENT 

1. I am one of the reimbursement managers for Extendicare Health Facilities, Inc. 

("Extendicare") and regularly work with many of the above..:named Extendicare facilities in 

connection with reimbursement under chapter 74.46, RCW. I make this declaration of my own 

personal knowledge. I am over 18 years old and otherwise competent to testi~. I am familiar 
22 

23 

24 

25 

26 

with the facts related to the Department's rate-settings for the July 1, 2006 and July 1, 2007 

Medicaid rates for the named Petitioners that are Extendicare facilities. 

2. I make this declaration i~ support of the Petitioners' motion for summary 

judgment and in opposition to the Department's motion to dismiss. 

DECLARATION OF AMY SEILS - 1 

636799.02 

l;~iI Ryan. Swanson & Cleveland. PLLC 
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1 3. I reviewed rate notifications for all of the Extendicare's Washington facilities 

2 for both the July 1, 2006 and July 1, 2007 rate-settings. Attached to this Declaration as 

3 Appendices A through C are samples of the rate notifications to Extendicare facilities for July 

4 1, 2006, July 1 2007 and July 1, 2008 rate-settings. As to the vendor rate increase, all of the 

5 rate notifications were the same for each period. 

6 4. Nothing in these rate notifications explained that the Department had changed 

7 its methodology for calculating the vendor rate increase ("VRI") factor from what had been 

8 normal previously. T~ere is no detail on the method used by the Department as to the VR!, 

9 though there are many calculations in the rate notification for each facility. Even if I had been 

10 informed of the change, there is nothing that showed what the change was. 

11 5. The Department sometimes uses "Dear Administrator" letters sent to each 

12' facility to notify them that a change in reimbursement has occurred, whether by statute or court 

13 order. The Department did not send out a "Dear Administrator" letter to any facilities or any 

14 other form of communication to inform them it was changing the way it calculated the VRI. 

15 6. Consequently, neither I nor anyone else in reimbursement for Extendicare was 

16 
aware that in fact the Department had changed the calculations and lowered the amount of 

17 
payment rates to the Extendicare facilities, until news of the Order Reversing Administrative 

18 

19 Decision in Life Care Centers of America, Inc., et. al. v. DSHS, Thurston County Cause No. 07-

20 2-02172-5 ("Life Care ") got out in October 2008. 

21 7. Extendicare tried to get sinular treatment and the rate error correction for its 

22 facilities from .the Department thereafter, but was unsuccessful. The Department denied relief 

23 by letter dated December 2, 2009 from Ed Southon. That letter is attached to Bill Ulrich's 

24 

25 

26 

Declaration as Appendix A. 
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I make this declaration under penalty of the perjury laws of the State of Washington. 

Executed this _12_ day ofJanuary, 2011 at _Milwaukee, Wisconsin. 

I', .... 
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STATE OF WASHINGTON 

DEPARTMENT OF SOCIAL AND HEALTH SERVICES 
AGI NG AND DISABIlITY SERVICES ADMINISTRATION 

PO 80x 45600 • Orympia, WA 98504-56.0.0 

December 2, 2009 

Vendor Rate Increase Appeals 

Your facility has appealed its rates from July I, 2006 through June 30, 2008. and/or its July I, 
2008 and later rates, on the ground that the Department incorrectly applied the vendor rate 
increase when calc.ulating such rates. For the reasons desc~bed below, your appeal is denied . 

. Your appeaJ is based on the September 5, 2008 decision of the' Thurston County Superior Court 
in Life Care eenter of America v. DSHS, No. 07-2-02172-5. There, the court ruled that the 
Department had eIred in applying the vendor rate increase when calculating the facilities' 
Medicaid rateS for July 1, 2006. In doing so, the court overruled the decision of the 
administrative law judge in the matter, who had previously ruled in favor of the Department. 
The Dep8rtment chose not to appeal the ruling; however, that did not mean that the Department 
agreed with the order, or felt that it had acted incorrectly. Quite to the contrary, the Depar1ment 
believes that its method of applying the vendor rate increase was exactly in keeping with the 
Legislature's intention in passing the relevant appropriations act. We would note that in its 2009 
session, the Legislature acted to clarify that the DepartmeBt' s method' of applying the vendor rate 
increase was in fact what it had intended. . . 

The Department recalculated the July 1, 2006 through June 30. 2008 rates of the [aei·lilies that 
were named plaintiffs in the Life Care case. The Department did not extend the Life Care ruling' 
to facilities such as yours, which were not included in the suit, and the Department declines to do 
so now. as well. The Department's position has three bases: 

First, the doctrine of "exhllustion of administrative remedies" applies. When the july 1, 2006 
rates were sent out, the Department's method of applying the vendor rate increase vias apparent. 
Other than the. Life Care appellants, no facilities objected to the Deparlment's method by filing 
appeals - whic::h would seem to indicate that they agreed with the Department's understanding of 
how the vendor rate increase was to be calculated. Because these facilities, including yours. did 
not avail themselves of the administrative remedy available to them at tbe time, they forever lost 
the right to raise the issue. 

VRI Cases BOA No. 01-2010-N-0214 et al. 
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Second, the Department does not believe that equity demands. a different result The Department 
did nothing to discourage any facility from filing an appeal on this issue, nor did it ever indicate 
that it would voluntarily extend the ruling to all facilities. The Department will not invoke RCW 
74.46531, the "errors and omissions" section, because it does not feel that an error was made. 
Believing as it does that the superior coUrt ruling was contrary to the Legislature's intent, the 

.Department has no reason to compound die mistake by extendip.g it to all facilities. Fp,rther, the 
April 1, 2008 rates . were niailed out iIl' late '!\1arch of 2008; so requests based o~ the Life Care 
decision - which were not made until after' the court's ruling in .September of Z008 - were 
obviously well past the statutory deadline for appeals. RCW 74.46.531 provides that, while the 
Department must revi6w requests filed under it even when made untimely, any denial of such a 
late-filed request is final and may not be appealed further. 

Third, there were - andare - no funds in the relevant appropriation period to pay for an extension 
of the ruling to all facilities; the settlement willi the' named plaintiffs m the Life Care case 
effectively exhllUsted the appropriate~. funds for SFY s 2007 and 2008, the relevant periods. 
Again. the Department would point to this as additional proof that its application of the vendor 
rate increase was correct. 'These funds were not in the appropri,ation for the simple reason that 
the Legislature never intended the vondor rate increase to be applied as the superior court 
6rdered. Extending what the Department beJieves to be the court's erroneous decision to all 
facilities would require the Legislature to appropriate additional funds for the affected periods. 
The Department believed that in the budget circumstances of 2009 the Legislature would have 
absolutely no interest fudoing so. . 

July 1, 2008 and later rates 

We emphasize that the Departinent did extend the court's order in Life Care to rates for all 
facilities for the period July 1, 2008 through June 30, 2009. This was because the Department 
decided it had no choice. but to apply tb.e· order to tb.e Life Care appellants for the same period, 
even though by its OWD't~IlDS the. superior court's order applied only to the period from July 1, 
2006 to June 30, 2008.' However, faced with having to extend the ruling to this later period for 
the Life Care appellants, we felt that, in this instance, equity did require extensiQn of the ruling to 
all other .facilities as well. That decision was describeq in the Notice that was mailed to aU 
facilitie~ on February 23, 2009. The resulting additional: payments started to appear in 
Remittance Advices mailed to. faCilities beginning in April, 2009. Therefore, any appeal of July 

. 1,2008 to June 30,2009 rates ~ased on this issue was mooted. 

As noted previously, in 2009 the Legislature clarified that vendor rate increases are not intended 
to be applied cumulatively, thus effectively temrinating any applicability ef the Life Care ruling .. 
Sec. 206 of c. 564, Laws of 2009, the' operating bqdget for tl~e period July 1, 2009 through June 
30, 2011, provides ill part: 
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Ther:e will be'no adjustments for economic trends and conditions ill fiscal 
years 2010 and 2011. The economic trends and conditions factor Of 
factofs defined in the bielUlial appropriations act shall not be compol1I1ded 
with the economic trends and conditions factor or factors defined in any 
other biennial appropriations acts .before applying it to the component rate 
allocations established in accordance with chapter 74.46 RCW. When no 
economic trends and conditiOl18 factor for either fiscal year is defiped in, ~ 
biennial appropriations act, no economic trends and conditions factor 
defined in any earlier biennial appropriations act shall be applied solely or' 
compounded to the component rate allocations established in accordance 
with chapter 74.46 ~CW_ 

The Legislature's clarification w~ applied to the."JulY 1, 2009 rates of all facilities. 

Finally, WI> note that where multiple facilities under cQmmon ownership have filed appeals, only 
one letter ~as been sent to the common mailing address. . 

Sincerely, 

Edward H. Southon. Manager 
Nursing Home Rates 
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RECEIVE!:) 

JUl162010 

STA TE OF WAS/iINGTON, DEPARTMENT OF SOCIAL Al':ID HEAL TH~n Cleveland 
BOARD OF APPEALS 

InRe: . 
FRONTIER REHAB & EXTENDED CARE 

FACILITY . 
. EVERGREEN AMERICANA HEALTH & 
. REHAB CENTER . 

EVERGREEN TACOMA HEALTH & 
. ·REHAB CENTER 

evERGREEN CENTRALIA HEAL TH & 
REHAB CENTER 

WHITMAN HEALTH & REHAB CENT~R 
SEATTLE MEDICAL & REHAB CENTER 
HEAtTH & REHAB OF NORTH SEATTLE 
TALBOT CENTER FOR REHAB & . 

HEALTHcARE 
EVERGREEN SHELTON HEALTH & . 

. REHAB CENTER . 
'EVERGREEN BREMERTON HEALTH & 

- REHAB . 
. ' EVERGREEN PARK ROYAL HEALTH & 

REHAB 
EVERGREEN ENUMCLAW HEALTH & 

REHAB . 
CANTERBURY HOUSE 
EV-ERGREEN NO CASCADES HEALTH & 

REHAB . 
SEQUIM HEALTH AND REHABIUTArlON 
PORT ANGELES CARE CENTER 
CRESTWOOD CONVALESCENT ceNTER 
NORTH AUBURN REHABILITATION-AND 

. HEALTH .CENTER 
·ISLAND·HEALTH AND REHABILITATION 

CENTER· 
EVERGREEN NURSING AND 

REHABILITATION CENTER 
PUGET SOUND HEAL THCARE CENTER 
PACIFIC SPECIALTY AND 

REHA·BILITATIVE CARE 
RIVERSIDE NURSING AND 

ru:;HABIUTATION CENTER 
KITT.JTAS VALLEY HEALTH AND 

. REH.A~ILlTATION CENTER· 
.. -_ .. _. ·· .. --TFte-~ENS'-oN1:tNIV!:RSI'fY·· ....... . 

FRANKLIN HILLS HEALTH AND 
REHABILITATION CENTER 

ALDERCREST HEALTH AND 
REHABILITATION GENTER' 

FIR LANE HEALT.H AND REHABILITATION 
CENTER 

1 

Docket No. . 
. 01-2010-N~214 

.01-";2010':'N-0215 

01-2010-N-0216 

01-201 D-N..o217 

01-2010-N..o219 
01-2010-N-0220 
01-2010-N..o221 
01-2010-N-0222 

01-201 O-N~226 

01-2010-N-D229 

01-2010;'N-0231 

01-201 O-N -0233 

01-2010-JIiI-0235 
01-2010-N-0237 

01-2010-N..o241 
01-2010-N-0242 
01-2010-N-0243 

.. 01-2010-N-0244 

o 1-201'O-N-0245 

01-2010-N-0246 

01-2010-N-0247 
01-2D10-N-0249 

01-2010-N-0251 

01-2010-N-0252 
. . 

01-2010-N-0253 - _ ... _ .. - --. -----'--. ---

01-2010-N-0254 

. 01-2010-N-0256 

01-2010-N-0257 
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BREMERTON HEALTH AND 
REHABILITATION CENTER 

FOREST RIDGE HEALTH AND 
. REHABIL1TATION CENTER 

AVAMERE QLYMPIC REHAB OF SEQ!JIM 
AVAMERE HERITAGE REHAB OF 
. 'TACOMA 

ST FRANCIS OF BELUNGHAM 
AVA-MERE SKILLED NtJRSING OF . 

TACOMA ' 
AVAMERE BEL AIR OF TACOMA 
AVAMERE HIGHLANDS MEMORY CARE 

&REHA8 
RICHMQ.ND BEACH REHAB LLC 
AVAMERE GEORGIAN HOUSE OF 

LAKEWOOD 
. • DISCOVERY NURSING & REHAB . 

CENTER 
TOPPENISH NURSING & REHAB 
SULLIVAN PARK CARE CENTER 
PRESTIGE CARE OF EDMONDS 
ROYAL VISTA CARE CENTER 
SAN JUAN REHAB & CARE CENTER 
SHUKSAN HEALTHCARE CENTER . 
FIDALGO CARE CENTER 
HOQUIAM HEALTHCARE INC dba 
. , PACIFIC'CARE CENTER . 
EMERALD' HILLS HEAL THCARE CENTER 
PARK MANOR HEALTH CARE .L.LC 
WASHINGTON CARE CENTER . 
PRCHARI;J PARK ' 
EMERALD CARE 
MADELEINE VILLA HEALTH CARE 
. ~ENTER . 

LEON SULUVAN HEALTH CARE CENTER 
SELAH CONVALE~CENT 
MIRA VISTA CARE CENTER 
FOREST VIEW TRANSITIONAL HEALTH 

CARE CENTER 
GOOD SAMARITAN HEALTH CARE 

CENTER 
MTBAKERCARECENTER 
MT SI TRANSITIONAL HEALTH CARE 

, CENTER 
-----6l:¥MPiA-M:A-NeR-· - - ..:...~ . 

PARK ROSE CARE CENTER 
. REGENCY'CARE CENTER AT ARLIN~TON 

REGENCY AUBURN 
.REGENC?Y CARE CENTER AT MONROE. 
REGENCY MANOR 
REGENCY AT NORTHPOINTE 

2 

01-2010-N-0259 

01-2010-N-02~O 

. (J1·2010-N-0313 
01-2010-N-0314 

01-20.1O-N-0315 
01-201o-N-0332, ' 

01-2010~N-0334 
01-201o-N-0336 

01-2010-Nw0338 
01_201D-N-0340 

01-2010-N.:o463 . 

. ' 01-2010-N..o466 
tJ1-2010-N-0467 
01-20.10-N-0468 
01-2010-N-0469 
01-2010-N..()470 
01-2010-N-0411 
01-2D10-N-0472 
D1-2010-N-0473 

01-2010-N-0414 
01-2010-N-0475 
01-2010-N-0651 
01-2010-N-0655 
01-2010-N-0699 
01-2010-N-0711 

01-2010-N-0716 
01-2010-N-0717 
01-2010-N-0722 
01-2010-N-0866 

01-2010-N-OSG7 

01-2010-N-0868 
01-2010-N-0869 

.Q'I-2.Q:tO-N-QImJ--- . _ ... - '-'--.--... -~ 
01 w2010-N-0871 ' 
01-:2010:N-0872 
01-2010-N-0873 
01-2010-N-0874 
01-2010-N-0875 
01-2010-N-0816 . 
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REGENCY AT THE PARK 
REGENCY AT PUYALWP 
REGENCY AT RENTON 
REGENCY AT TACOMA 
SHARON CARE CENTER 
VALLEY CARE CENTER 
ARDEN REHABILIT A TIOl" & HEAL THCARE 
NORTHWEST CONTINUUM 

, BELLINGHAM HEALTH CARE & REHAB 
SERVICES 

RAINIER VISTA CARE CENTER 
LAKEWOOD 
VENeOR OF VANCOUVER 
HERITAGE HEAL meARE . 

. EDMONDS REHAB & HEALTHCARE 
QUEEN ANNE HEALTH CARE 
NORTH CENTRAL CARE CENlER 
WILLow SP,RlNGS CARE 
FOSS HOME AND VILLAGE 
CAREAGE OF WHID8EY 
UNDENGROVe 
CRESCENT HEALTH CARE 
LIVING CARE RETIREMENT COMMUNITY 
MESSENGER HOUSE 

. NISQUALLY VALLEY' 
UNIVERSITY PLACE 
BETHANY AT PACIFIC 
BETHANY AT SILVER LAKE 
CAROLINE KUNE GALLAND HOME 
KIN ON HEALTH CARE CENTER 
MISSION HeAL THeARE AT BELLEVUE 
WESLEY HOMES HEALTH CENTER 

. IDA, CULVER HOUSE . 
SEATTLE KEIRO 
JOSEPHINE SUNSET HOME 
MARTHA AND MARY 'HEALTH SERVICES' 

Appellants 

01-2010-N-0877 
01-2010-N-0878 
01-2010-N-0879 . 
01-2010-N-0880 

. 01-2010-N-OS81 
01-2010-N-0882 . 
01-2010-N-0883 
01-2010-N-0884 
01-2010-N-DBBS 

01-201 Q-N-0886 
01-2010-N-0887 
01-201.0 ... N-0888 
D1-2010-N-0889 . 
01-201 O-N..Q89 0 
01-201o-N-0891 
01-2010-N-0892 
D1-2010-N-0893 
02-201 o-N-1 038 
02-201o-N':."1226 
02-201 O-N~1291 
02-2D1o-N-1292 
02-2010-N-1293 
02-2010-N-1511 
02-2010-N-1513 
02-2010-N-1516 
02-2010-N-1518, 
02-2010-N-1519 
02-2010·N.1522 
02-2010-N-1524 
02-2D10·N~1525 
02-2010-N-1527 
02-2D10-N-1627 
02-2010-N-2259 
03;-2010-N-0721 
a3-~01.0-N-1060 

ORDER ON MOTION TO DISMISS 
(NHR) 

NATURE OF ACTION AND FINDING~ OF FACT RELEVANT TO MOTION TO DISMISS 

1. The Department of Social and Health Services ("DSHS,' or "Department") 

. -- , --- '-'-'admlnister-s-the--eoot:lerative-:federal-state ·Medic-aJel-f3fegFam-jl'l-WasAlj,§te~'fll;lfSblaAt-te-+itle,x;lX ' 

of the Social Security Act (42 U,S,C. §1396-1396v).· As part of this program, the Department 

compensates nursing care facilities for services to their Medicaid-eligible residents by means of 
. . 

the "nursing facility Medicaid payment system~" See RCW 74.46.'010 et seq. The Office of 

3 
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, , 

Rates Management, within the Department's Aging and Disability Services Administration 
, r 

(ADSA), admil:list~ the nursing facllity'Medicaid payment system • 
. 

2. ' The Appellants are skilled nursing homes operatIng in the state of Washington-
." .~ 

and "are contractors with the Department In the Medicaid program under Title XlX of the federal 

Social Security Act. 

3. The amount of Medicaid reimbursement pai~ to licensed nursing homes by the 

Department is facility-specifiG 'and Is determined using" ~djusted cost reports submitted by each 

of the facilities. Notice of each facility's prospecti~e per patient per day'rate (rate) Is mailed,ln' 

late June of each year with the rate effective July 1 of that year. The rate is made up Or 

adJusted costs reported in seven .se~arate areas of care and investment activities. These areas 

Include Direct Care (ReW 74.46.506), Therapy Care CReW 74.45.511), Support Servlaes (ReW 

'74.4&515), 'operatJons (RCW 74.46.521), Property (RCW 74.46.435), Financing Allowance. 

CRCVV 74.46.437), and Variable Return (RCW 74.46.433). 8~cause the reported cos~ vary 

among the facilities, the rate paid by the Department to each of the nursing homes will G!lso 

vary. 

.4. The Legislature directed that the Direct Care and Operations components of the 

ra~e effective July 1,2006, be based on each facility's.2003 cost reports (commonly referred'to 

as reb"asing). The Therapy pare and Support Services Go~ponenfs of. the rate were n~t 

rebased during the 2006 legIslative session and continued to be based on the facilities' 1~9.9· 

cost reports. The Property and Financing Alfowance components are rebased annually. 

5. After detenninlng the Diredt Care and Operations components, of the Appellants' 

July 1, 2006 rate based on the 2003 cost reports, the Department adjusted the component ~t.es 

-----r.for-econ~mle-trends-and-coMditiof'ls-by 'E!'ta.etel'-ef-'ha-!=ler-eeFlt;-an-amel;lflt-set-feFtR-iA-tAe-eieAFlial---- __ 

appropriations act for fiscal year 2007 (JuJ~ 1, 2006 through June 3D, :lOO?). This is referred to 

as a v,endor rate InClf!13se (VRJ) and was made pursuant to the then applicable ,statute RCW 

74.46.431(4)(d), (l){b), and the biennial appropriations act fo~fi~cal year 2007. 

·4 
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6. On or before June 3D, 2006, the Dep;;lrtment sent each of the contracting 

licensed' nursing homes in the state a cover letter titled July 1, 2006 MEDICAID RAT.ES FOR 

NURSING HOMES, a rate computation workshe:et, and a document titled DESCRIPTION OF 

JULY 2006 NURS1NG FACILITY MEDICAID PAYMENT RA TE SETTING. 1 The cover letter 

contained the following information relevant to this decision:2 

The July 1, 2006 Medioaid payment rate is subject to. administrative review in 
accordance with RCW 74.46.770 and WAC 388-96-901 and -904. To appeal this 
rate; you must submit a written request In writing within twenty-eight (28)" 

. calendar days after receivIng this notice of the rate. The contractor or a partner,· 
officer, or authorized employee of the contractor must sign the request for 
administrative rel/iew. The request must state the reasons for the appeal and 
fnclud~ all necessary supporting documentation. The appeal should be mailed to 
the Office-of Rates Management at the addres~ above. ' . . 

If proof of the date of receipt of the Department's r~te notifjc~tion Jetter exists, 
then that date shall be used to· detennine the timellness of yo~r request for an . 
administrative review conference. If there Is no proof of the date of receipt of the 
Dep~rtment's rate notiff~tlon letter, then you will, be deemed to have received 
notice by July 5, 2006 In. aCcordance with WAC 3BB-96-904{1}. 

7. the'July 2006 rate computatIon worksheets provide a step-by-step explanation 

as to how the facilities I rate components are calculated. For the Direct Care component, Item 

1 The material facts set forth In this d.ecision are derived from the Department's June 18, 2010 Motion to 
DIsmiss, Declarations, and attachments as well as the Appellant's response, Declarations, and' 
attachments. The Appellants' r,equests for h'earing have also been added to the record. The Appellants, 
In their response, did not challenge the facts as set forth in jhe Departmenrs motion. Nor-did the 
Appellants challenge the use of only two facilltie,s' Rate Computation Worksheets as representative of 
. rate notifications sent to all licensed facilities within the state. The Department has done this for' 
administrative convenience and based on the unchallenged fact that the Identifying parts of all appellant 
facilities' Rate Computation Worksheets are identical within the yearissued (the Item number and Item . 
description): The documents 'produced in discovery and copied to the BOA support !hiS assertion. The 
undersigFled notes that tfle July 2006 rate computation worksheet submitted by the Department as an 
example Is for the nursing facl/lty Stafholt Good Samaritan Genter located In BlaIne and Is flot an 
appellant in this case (Good Samaritan Health Care located In YakIma is an appellant in this case listed 
under Docket Number 01-201CJ..N-OB67-). Although Statilolt;s not one of the 21 Life Care facilities which 
had timely challenged the July 1, 2006 rate, that facility Is listed as one of the additional 8 faclfities that did 
timely challenge the July 1, 2001. rate and Is named as an appellant in the stipqlation snd.Agreed Order 

----. "--entered-ol'l-6eptember-ae. ~GQB: ,see-geolar-ath:)R-ef.Katy-A--lQllg,Atta;/:lmeRt-C,-p,-1-.-Secause-tf:le.Juty., .. ,. _ _ __ 
. 1, 2006 rate computatIon worksheet was submitted only for the purpose. of illustratIng how the ,rate . 

computation Wifls presented to all the state's contracted nursing home, !>ecause the Department's 
representative has asserted that the rate computation worksheets for each of the appellant facilities are 
avaRable and can be provided upon request, and because the Appellants have not objected to the Use of 
the stafholt July 1, 2006, rate computation worksheet, the undersigned will accept it for purposes of this 
decision. . 
2 Declaration of Edward Southon .. Attachment A. 
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. ., 

. 41 sets forth the total dir:ect care costs taken from ~~e Individual facility's' 2003.cost reports. This 

amount, ~fter any adjustments, is divided by the facility's. patient days for direct care reported in 

2003 (Item 32) resulting in the facility's adjusted Direct Care cost per patient day or PPD (Item 

44). This direct Care PPD is then divided by the Facility Average Case Mix (FACMI-Item 38) 

. resulting in the faCl1ityls cost per case mix and any limitations based on averagi.ng .(~ilings or . 

corridors) are applied (Item 48). This amount Is then multiplied by each facility's Medicaid 
. . . .. . 

Average Case·Mix (MACMI -Item 39), resulting in the facility's Case MIX' Direct Care Rate PPD 

(Item 49).3 This amount is the.n mulHplied by the Vendor Rate Increase (VR1), Which was 1_3 

percent (multIplier of 1.013 - Item 50) for fiscal year 2007 pursuant to the biennial appropriations 

~ct. This direct care amount Is. adju~ted. further for low-wage. workerlfee add-on considerations 

as well as any component allocated Budget DiB/ requirements (Items 128 and 140 - only low­

wage worker adjustments affected the Direct Care component amount in the examples proviCied 
. . . 

for th~s motion to dismiss), This final Direot Care component amount of the rate is then set forth 

'afJ~m 141 and on the last page of the rate computation worksheets In summariZ!ng the 
. . 

component allotment and the facill~'s total prospective per patient per day Medicaid rate.4 

a. The July 2006 rate computation worksheets provide.slmllar step-by-step . 

~planations for the co~putation. of the other rate compo~ents Including-the Operations 

component of the rate. The worksheets at Section. V. !tern 75 reflect tI1at the Operations 
. . 

component of the rate was also adjusted by the same amount (1.3 percent) for liR!. The two . . ',' . .. 

other components subject to VRI that were not rebasec:l on the 2003 cost·reports, (Therapy .. 

Care and Suppoft SeTVi~es), ~re ~dIusted.for VRI based o~ cumUlative increases from fiscal 

:I The FACMI and MAQMI are numerical values associated wIth the resident care acuity of a nursing 
facility based on average minutes of registered nurse, license practical nurse, and certified nursing . 
assistance care provf~ed tp.the residents. See RCW74.46.496_ . 
of See Declaration of Edward Southon, Atlachment S, Pp. 1, 2, 5, 6, and 7. 

6. . . 
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years 2000 through 2007 as reflected In Section III, Item 61, and Section IV, Item 68, 

respectl.vely, of th~ rate computation worksheets.5 

9. . The Description of July 200B'Nursing Faciliiy Med{oaid Payment Rate Se~g 

docuinent gen~lIy addresses appllcati~n of the VRI by informing the facilities: 

Beginning with July 1. 2006 rates, the Direct Care and Operations ~mponent rates are 
rebased to the 2003 cost report and subject to a vendor rate increase (VRI) of 1".3%. 
Therapy Care and Support Services component rates continue to be based on the 1999 
cost report. Allowable costs in Therapy Care and Support Services we~ adjusted by a 
~.1% VRI effective. J,:,ly' 2001, a 1.5% VRI effective July 2002, a 3.00/0. VRI effective July 
2003, a 2.4% VRI effective July 2004, and a 1:3% VRI effective July 2005. Effective July 
j, 2006, a VRI' of 1.3%.ls applied to Therapy Care and Suppo~ Services. 

. . :..' . '. ': . .': " 

The description letter specJflcally Identifies application of the 1.3% VRf effective July 1. 2006, in . " 

" . 
discussing individually -the Direct Care and Operations components of the rate as well as the . . . . - . 

applloation of VRJs, effective In July of each year from 2001 through 2006, for the Therapy Care 

and Support Services components of the rate. 8 

10_ Within 28 days offssuance offhe July 1,2006 Medicaid rates, twenty-one 

licensed nursing facilities operating In the State of ~ashington under the ownership of Life Care 

Centers of America Northwest 'Division, none of which are appellants In" this case, filed requests .. . 
for administrative review conferences (ARC] to chaDenge the Department's methodology of 

. " 

applying the multlpHer of 1.013 to the Direct Cere and opera"tions portions of the rate, rather 

tha~ applying a multiplier based on. the <:umulative VRls for fiscal years 2004 through 2006. It 

has not been argued and tl)ere is no evidence in the rec~rd that the 1 ~ Appellant's ~med Iri 
" . 

the current case requested ARCs within 28 !;fays of Issuance of .the rate noiices to challenge the 
: ... .., 

Departmenfs use of 1.013 as the multlpDer In applying the VRI to the Direct Care and 

Operations components of the July 1. 2006 Medicaid rate: 

. . 11~- In' 2eSr;-the-l::egislattlr-e-dir-eeted-thaHhe:-BiF98t-Gafa,-Fhsr-apy" 8are; 8I:1pperl-----­

ServicB;s, and OperaUon~ comp.onents of. the rate be rebased on the 2005 cost reports. After-' 

&ldatP.3. . . . ' 
G See DacJaffItion .of Edward Southon. Attachment C, pp. 2, 3: and 4. 
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determining the Direct Care, Therapy Care, Support Services, and Operations components of . . - . 

the Appellants' July 1, 2007 rate based on the 2005 cost reports, the Department adjusted the 

component rates for economic trends a~d conditions bya factor of 3.2 percent (multiplier 

1.032~, the amount set forth In the biennial aPf:lropriations act for the 20081iscal year (July 1, 

2007 through June 30, 2008). Again, this adjustment was made pursuant to the thEm applicable 

, statute RCW 74A6.431 and the biennial appropriations act. 

12. As in the previous year, the Department sent each of the contracting licensed 

nursing homes in the state a cover letter till.ed July 2007 MEDICAID RA TES FOR NURSING 

HOMES, a rate'computation wor~sheet, and a document titled DESCRIPTION OF JUL Y 2007 

NURSING FACIUTY MEDICAID PA YMENT RATE SETTfNG. The cover letter contained the 

following information relevant to this decision:? 

The July 1, 2007 Medicaid paymeryt rate is subject to administrative review in 
accordance with RCW 74.46.770 and WAC 388-96-901 and -904. To appeal this 
rate, you must submit a reqU!9st In writing within twenty-eight (28) calendar days 
after receiving this notice of the rate. The contractor, partner, 'officer,' or . 
authorized employee of the contractor must sign the request for admlnlstraUve 
review. In the request, you must state the.reasons for tti~ appeal and inclUde all 
.necessary supporting documentation. Mail. your appeal to the Office of Rates 

, Management at the address above. • ' .' 

If proof of the date of receipt of the department's rate notification letter exists, 
then that date shall be used to determine the timeliness of your· request for: an 
administrative review conference. If there is no proof of the date ofre~ipt of the 
d~partment's rate notification letter,then you will be deemed to have received 
notice by July 5, 2007 In accordance wIth WAC 388-96-904(1). 

13. The July 2007 rate compUtation worksheets, again, pro~ided a step-by-step 

explanation of the calculations used In determining each of the ,seven components of the 

fa.cilities' Medicaid rate. The July 2007 rate computation worksheets, at Section II, Part C, Item 

~O, reflect that "the Direct Care cOmponents of the rates were adjusted by 3.2 percent (multiplier ---_._- . __ . - .... _- .. _-,.. -----:--...,---- .. _---
of 1.032) based on ,the VRJ for fiscal year 2008 (July 1, 2007 through June 30, 2008). The 

worksheets at Sectfon fII, Item 56 reflect that the Therapy Care components of the rates were . 

1 Declaration of Edward Southon, Attachment D. ' 
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increased by 3.2 percent for VRI. Section IV, Item 63 reflects that the Support Serviqes ' 

component of each facility's rate was Increased by 3.2. percent. And finally, Section V. IfBm71 

of the rate computation worksheets reflect tnat the Operations components of the rates were 

als~ adjusted by the same amount (3.2 percent) for VRI.IJ 

14. The Description of July 2007 Nursing Facility Medi,caid Payment Rate Setting 

document generally addresses application of the VRI by Infonnlng the facilities: 

Beginning with July 1, 2007 rates, the Direct Care, Therapy Care,' SUppo"rt Services, and 
Operations component rates are rebased to the 2005 cost report and subject to a vendor 
rate increase (VRf) of 3.2%, . 

The'description leitElJ" specifically identifies application of the 3.2% VRI, effective July 2007. in 

discussing Indlvid,:,ally the Direct Care, Therapy Care, Support Services, and Operat[ons 

components of the rate, 9 . 

15, Within 28 days of issuance of the July 1; 2007 Medlcaid rates,the twenty-one 
. , 

Life Cara Center nursing faclilties (again ncne ofwhich are appeHants In this case) flied a 
continuIng objection and request for an ARC to challenge the Department's methodology of 

applying the multiplier of 1.032 to the Direct Care, Thef<jlPY Qare, Support Services, and , 

Operations portions of the rate rather than a'pplying a multiplier based on the. cumulative VRls 

for fiscal years 2006 through 2007. An 'additional 8 fac~ities also timely challenged the July '1, 

2007 rate ?ased on the same reasons. These 29 facilities and the Department entered intI? 

Stipulation and Agreed Orders on September 30, 2008, whereby the parties agreed to be boun9 

by any final judgm~nt entered in' the previous year's challenge involving theVRI isSll~. 1D 

16. The first 14 appellant facilities listed' in'the caption above, operating under the 

Evergreen Healthcare Management, LLC. (Evergreen), submitted a request for an ARC In 2007 

8 Sse Declaration of Edward Southon, Attachment E, pp. 2 and 3. '. 
S See Deqlaratfort of Eqward Southon, Attachment F, pp. 2 and 3. 
10 See DecJaraDon of Katy A. King, Attachment C. 
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to challenge, inter ali8, the Department's use of 3.2 % VRI in determining the Evergreen 

facilities' July 1; 2007 r:ate. Evergreen's challenge regarding the VRf issue states: 

The'department has indexed 2005 costs for the purpose of ,setting rates applicable to the 
state fiscal year em:!ed June 30, 2008 by the amount defined In the biennial' 
appropriations ac~. The 'amount defined in the, appropriations- act Is- 3.20/0. The purpose 
of indexing is to adjust historical costs to more closely reflect current costs based on' ' 
changes in the cost of doing business. The cost reports ended December 3[1], 2005 are 
indexed through December 3[1J, 2006. The start point of the index, therefore, is June 
30, 2005 and covers a period of 30 months (2% years). Using a factor of 3.2% to cover 
these 30 months amounts to an an':!ual index rate Of less than 1.3% per year ... Use of 

, ,the more industry specific SNF-Market-Basket index would provide similar results. Once' 
ag~fn, tl1e state has made representation to the federal government about adequacy of 
rates that are not supported by fact. f) 

17. On October26, 2007, the Department issued an ARC' determination letterto 

Evergreen concludIng, inter aDa, that nursing homes could not challenge through the ARC 

process the Department's application of the economic trends and adjustment factor Identified In 

the biennial appropriations act. Identifying Evergreen's challenge as a dispute with the amount 

of the VRJ set forth in the biennial appropriations act, rather than the Department's methodology 

in applying only Fiscal Year 2008 VRI to'the rate based'on the- 2005 cost reports, the 

Department concluded in the ARC determination letter: 

Under WAC 388-96-901 (3), the department has, exc!uded from administrative' review. 
chailenges based on the legal validity of a statute or regulation and/or failure to comply 
with federal law. Since Evergreen Healthcare wishes to raise a cnal/enge to the 
department's application of the economic trends and adjustment factor identified in the 
biennial appropriations act (Chapter 522,. Laws of 2007) to July 1, 2007 cpmponent rates 
for Evergreen Healthcare facilities, it must do so de novo in a court of proper jurisdiction 
as may be provIded by law and not through admInistrative revIew as provided inWAC 
388-96-904.12 . ' , , ' 

18. It has not been argued nor is there any evidence that the Evergreen facilities 

requested an adniinistrativehearing to contest the Departme'lt's denial set forth inthe October 

26, 2007 ARC determination I~tter as to the VRI issue. As with the July 1, 2006 rate, it is not ._---_ .... ---._---.... _ .. --. 
. arg~ed and there is no evi~ence that the remaining 88 :appellant faciffUes In this cas,e requested 

" Declaration of Dale Patterson, Appendix A, p. 9. 
12 Jd. ' 
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. i 

. an ARG~thin 28 days of issuance ofthe July 1, 2007 rate to ohallenge the Department's 

methodology In applying the VRI in determining each ~acility's Medicaid rate. 

19. The Appellants submitted Individual requests for hearing to challenge the 

Department's methodology in applying the VRI for purposes of calculating the facilities' July 1, 

2006, and July 1, 2007 Medicaid rates. The Department's Board of Appeals (BOA) received 

these requests from December SO. 2009, through March 1 D, 2010. Where the persons signing 

the requests for hearing have ·~tated their professional positions, they have self-identified 

th~ms~lves as GEOs,· GEOs of Financial Sep/ice, SenIor Directors otReimbursement Services,. 

Chief ~nancial Officers (CFO), Director of Analytical and Regulato!), Reporting, Administrators, 

Owners, Senior Yice President of Relmb~rsement, Exebutlve Directors, 8.nd Campus 

Administrators . 

. ' 20. The Appellants submitted a Motion for Partial Summary Judgrjlent (Collateral 

Estoppel) and the- Department submitted a response to the Appellants' motion. The Department 

submitted a Motion to Dismiss and Memorandum in Supporj Thereofand the Appellants 

submitted a response to the Department'!> motion. 

n. CONCLUSI.ONS OF LAW 

1. The Department's motion to dismiss is .based o~ the issue of jurisdictional 

authority to proceed which may be raised at any time. Wash. Beauty con., Inc. v. Huse, 195 
. . .. 

Wash. 160, 80 P.2d 403 (19~8); see also J.A. v. Dep't a.' Soc. & Health Servs., 120 Wn. App. 

654, 657, 86 P .3d 202 (2004). .There is jurisdiction to address the Department's motion to ~ismiss 

under WAC 388-96-904, WAC 3a8-02-0215~)(c) .. and (m), WAC 388-02-0085(1), and RCW 

. _._._---- - .. -.. -------.----~ .. --- - .. 
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.( 
2. When de.ciding cases forthe Washington State Department of Social and Health 

Services ("Department"), Administrative Law Judge.s, and Review Ju.dges acting as presiding or 

reviewing officers, are to hear a.nd decide the issue anew (de nova). t3' • 

3. It is helpful if all parties in the adf!1:inistrative hearing proceSs understand the unique 

characteristics and specific fimitations of this hearing process. An adminfstrative hearing is held 

under "the auspices of the executive branch of !J.Ovemment and a presiding administrative or 

review officer does not enjoy the broad .equitab/e authori~ held by a superior: court Judge wllhin the 

judicial branOh of govemment It Is weJl settled rn law and practice p,at a~mlnistrative agencies, 

such as the Office of Administrative Hearings and the Board of Appeals, are creatures of 

statute, and. as such, are lirriited In their powers to those exprelisly granted In enabling statutes, 

. or neces~arily Implied therein. Tay/or v. Monis, B8 Wn.2d 586,566 P.2d 795 (1977). It is also' 

well settled that an ALJ's OF a review judge's jurisdictional authority to render a decision In an 

administrative hearing Is limited to that which Is specifically provided for In the authorizing 

statute· or Department rule found In the Washington Administrative Code 0NAC). An AU or . 
. . 

revle,!!, judge, acting as a presiding or reviewing officer, is required to apply the Department's rules 

adopted in the W.AC as the .first source of law to resolve an Issue. If ~here Is no Department rule 

governing the issue, the presiding officer or review Judge is to resolve the issue on the basis of the 

. best legal authon'ty and reasoning avaiiaDle, includihg that found ·[nfederal and WaShington 

constitutions, statutes .and regulations, and court.decislons.14 The presiding .offi~ may not declare 

any rule Invalid an~ .contractor challenges to the legal validity of a rule relating to the nursing facility 

. Medicaid payment system must be brought de novo rn' a court of properjurisdictlon.15 The 

Department ha~ fncoiporated RCW 74.46 Into its nursing facility Medicaid payment system rules. 16 

_____ 0 ______ 0 ___ ;- _ ...... --.- __ -: • 

13 WAC 388-02-215(1). 
14 WAC 388-02-0220. 
15 WAC 388-02"(]225(1) and 388-96-901(3), respectively. 
16 WAC 388-96-020. . . 
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4. Prior to rendering a decision ,in a case, a decision-maker must always first 

determine jf he/she has jurisdictional authority to adjudicate the contested Issue(s). Published 

appellate case Jaw directs that the Issue of subject matter jurisdic;ic:1n cannot be waived and can 

. be' raised at any time. "Everi in the absence of a contest, where 1h~re is a question as to 

jurisdicfion. ftheI court has a duty to, it5~1f\ raise the issue." Riley II. Sturdevant, 12 Wn. App. 

808, 810. 532 P. 2d 640 (1975). • Jurisdiction relates to the power of the court, not to the rights 

of the parties as between each dther~ Jurisdiction cannot, therefore, be conferred by agreement 

or stipulation ofihe parties. Any judgment entered without Jurlsdicf!0n is void. A party may 

waive personal jurisdiction, but not subject matter Jurisdiction. ~ SuI/ivan v. Pu'rY;s; 90 Wn. App. 

'456,1998 Wash. ~pp. LEXIS 196 (1998) (Internal cites oml~ed). See a/so Skagit Surveyors & 

Eng'rs, LLC: v. Fnends of.Skagl1 County, 1'35 Wn.2d 542, 1998 Wash. LEXIS 473 (1998). Nor 

can subject matter Jurisdiction be conferr~ by estoppel. Rust v. W. Wash. State College, 11 

Wn. App. 410,1974 Wash. App. LEX IS 1247 (1974). Without subject matter jUrisdiction, a 

court or administrative tribunal may do nothing o{herthan enter an order of dismissal. Inland 

Foundry CD. v. Spokane County Air Pollution Control Auth., 98 Wn. App. 121, 124. 989 P.2d 

102 (1999). Furthermore, the undersigned has regulatory authority, as wen as a duty, to , 

·determine subject matier jurisdiction before attempting to address the merits of a .case.17 Even if 

the Department had not submitted its motion to dismiss, the ut:derslgned would have had to . 

determine jf jurisdiction existed prior to issuing a menls decision. This would have. been necessary 

even jf a fuJI hearing c,m the ,meritS had been con~ucted. 

5. Tim~ frames for submitting a hearing request are mandatory and jurisdictional. 

Rust. 11Wn. App. at 41.5, citing to Lewis v. DepaTtmenfofLabor.&Jnclus .• 46 Wn2d 391.281 

.--- _. ·----?:2,rHt37-f1,955r.--Bmifh-r:-Bepetriment-Bf-i=abeF-&-IneltiS:-; ..:t-WR~-ag6;-9§-P .2-6 ~·Q.31 (1·9a~; 

Nafus v. Department of Labor & Indus., 142 Wash. 48, 25'1 P. an (1927). A preSiding officer in 

17 WAG 388-02-0085(5) and 388-02-0215(2)(c) and ~m) . 
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the administrative hearing process only has authority to conduct a full hearing and render a 

decision on the merits of a case when a timely request for hearing has been made,16 

6. The undersigned's'jurisdiclional authority to hear a case on the merits relating 

to the Nursing Facility Medicaid Payment System under RCW 74.46 is establIshed under WAC 

388:96-904. That regulation provIdes: 

(1) Contractors seeking to appeal or take exception to an action ordetenninatlon afthe 
·department, under authority of this chapter or chapter 74.46 RCW, relating to the 
contractors payment rate, audit or settlement. or otherwise affecting the level bf . 
payment to the contractor, or seeking to appeal or take except/on to any other adverse 
action taken under authority of this chapter or chapter 74.46 RCW eligible for 
administrative review under this section, shall request an administrative review 
conference irJ writing within twenty-eight calendar rJay$ after receiving notice of 
the department's action'or determination •. 

The relevant regulation further provides: 

(5).A contractor seeking furthe(' review af a d~termination issued pursuant to subsection 
(4) of this section shall apply for an adjudicative proceeding, In writing, signed by 
one of the individuals authorized by subsection (1) of this section, within twenty-eight 
calendar days after receiving the'department's administrative review conference 
aetermination letter .. A r:eview judge or ather presi~lng officer employed by the 
department's board of appeals shall conduct the adjudicative proceedbig. 

WAC 388-96-904 (Emphasis added). 

7. Based on these regulatory provisions, a review judge only has jurisdictional, 

authority to conduct an administrative hearing on the merits of a nursing rate claim when an 

appellant nursing faciHty has requested a Department Internal review knQwnas an 

administrative review'conference (ARC) within 28 days of receiving notice of the challenged 

action and.then requests !?In adminrstrative hearing within 28 days after receiving an adverse, 

ARC determinatIon Jetter. 

8. ·The Department actions or qeterminations chailenged by the Appellants In'this 

----·-----case-are:the-calct:Jlations-oHheir-respeetive--J\;lly-1-,~~6,aAC;i ... dtlly-4~.gO:r~MedicajE!·rates, 
. ' 

The ~ppelfants do not· argue that they did not receive notification of the rates for these two ' 

18 RCW 34.05.413(2)_ 
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( 
years in late June 6f'E~ach ~ear. Nor do any of the Appellants assert that they submitted 

requests for. an ARC to ~hanenge the July 1, 2006 rate within 28 days of receiving the rate 

notice. The fourteen Evergreen Healthcare facilities argue that they did challenge the 

application 3.2% VRI in calculating the July 1, 2007 rate. It cannot be determined based on 

the evidence in the hearing record if the Evergreen facillties were ~imp(y challerrging the 

amount of the VRI as established in the biennial appropriations act for fiscal year 2008 (a 
. " 

challenge to a statute that cannot be ,brought In this administrative forum) or if they' were 

chalienging the methodology used by the Department in not applying the VRI cumulatively for 

the intervening years since the cost r~ports used in rebasing the rate (2005). The latter 

challenge arguably could be and has been heard in this admipistrative forum as it deals with 

interpretation ahd application of a statute in determining a rate rather than a direct challenge 

to the bl,ennfal appropriations act, itself. What the Evergreen facilities Intended In their 

challenge to the July 1. 2007 rate does not n~ed 10 be determined as those facUities did not 

follow-up with a request for an administrative hearing within ~B days of issuance of the 

October 26, 2007 ARC determination Jetter denying their claim. The regulations, at WAC 388-

96-904(7), give a nursing, facility the rig~t to challenge a denial for relief Issued after an ARC 

by requesting an administrative hearing. If the Evergreen facilities challenge was to the 

methodology of application of the VRJ rather than the amount of the VRf established for fiscal 

year 2008 by the biennial appropriatjon~ act, the faci/ifies had'an obligation to request an 

administrative hearing within 28 days of the OctoQer 26, 2007 ARC defennlnatlon letter, 

notwithstanding the reasons given for denial by 1he Department in the determination Jetter. 

9, The Appellants argue that there exists a ,relief process for errors or omissions 

--- - -'--- -under-stah:ite-and-they"shotild--have-a-right-re-al'l-aanril'l;stFaNve'Me~fifl~ to ep,aRe~~e,the .. , ,'. 

Department's refusal or denial to grcmt relief under that statute regardless o.f the timing of the 

challenge. The relevant statute provIdes; 

,15 
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(1) T~e departm~nt may adjust component rates for errors or omj~sions made in 
. establishing component rates and determine amoun.ts either overpaid to the contractor 
or underpaid by the department .. 

(2) A contractor may request the dep~:lftment to a~lust its component rates because of: 

(a) An error or omission the contractor made In completing a cost report; or 

(b) "An· alleged error or omission made by the department In determining one or more 
of t!1e contractor's component rates. " 

(3) A request for a ~te adjustment made on incorrect cosi reporting must be 
accompanied by the amended cost· report pages prepared in accordance with the 
department's written instruct10ns and by a written explanation of the error or omission 
and the necessity for the amended cost report pages end the rate adjustment 

(4) The department s~all review a contractor's request for a rateadJustinent because 
of an alleged error or omf~sion, even if the time period has expired in which 1he . 
contractor must appeal the rale when initiaDy issued, pursuan1 to rules adopted by 1he 
department under RCW74.46.78b. If the request is received after this time period, the 
department has the authority to correct the rate.if it agrees an error or omissio.n was 
committed. /jowever, if the request Is denied, tJle c:ontr.actor shall not be entitled to 
aqy ~ppeals or exception review pror:edure that the department may adopt under 
RCW 74.46.780. 

RCW 74,46.531 (Emphasis added). 

10. The review procedure adopted by the Department under·RCW74.46.780 is the 

ARC and administrative hearing process established under WAC 388-96-904. '9" Th~ statute . 

. relied UP9n by the Appellants f9r relief specifically denies a nursing. facility the right to an 
. . 

"administrative hearing when a l~te request has been submitted and the Department has 

decided not to grant the relief sought by the facility under the "errors and om;ss;ons provision 

. of RCW 74.46.531. The undersigned has no authority to hear late challenges brought under 

RCW 74.46.531 for eITOIS and omissions. . 

11. The Appel/ants, in their response, argue, or at least Infer, that the Department's 
. " 

rate ·notificatiol=ls In late June of 2006 and ?007 where deficient in apprising the facilities 6f 
.. -.... ---.-.~- .. ----... -- --_ .. _._ ....... -- ..... . ..... --- _ ........ __ .. 

how the Department was applying the VRI in determining their respective rates. The 

Appel/ants received three documents, cine explaining how to ma~8 an appeal of a rate and 

1S See ROW 74.46.770(1). 
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two of which explained application of the VRI to prior years' cost reports in rebasing the 

respective rates'for July 2006 and JUly 2007. As set forth in the Findings of Fact 7 and 13, 

above and supported by ~he unchallenged evidence, the rate computation worksheets 

provided a stepMby-step explanation how the rate was calculated including the applicatkm cif 

th'e singular VRf percentages for fiscal years 2007 and 2008 where the ra~e component w"Is. 

being rebased on either ttie 200'3 or 2005 cost reports. If the appellant facilities'rate analysts 

had concerns about the actual amounts of the 1.3 % and 3.2% VRIs used in setting the 2006 

and 2007 rates, they.had a responsibility to question these .amol:Jnts and if not satisfied with 
. . . 

. the Department's ans'wer, to timely seek an ARC to preserve their right to access to the 

administrative hearing process. The rate computation worksheetdoGuments show the . 

difference between the cumulative aPl?lication of the VRJ for those rate com!"onenis that were 

not beIng rebased In July 2006 (Therapy Care and Support Services) and the nonMcumula~lve 
., . 

application of the VRJ for those rate components that were being rebased (Direct Care and 

Operations in July 2006 and Direot Care, Therapy Cafe, Support Services, ~nd Operations for 

July 2007). The rats description documents 'also point out the application of the 1.3% and 
'. . I 

3.2% VRls used in calculating each facility's rate. And finally, the common rate notices sent 

to all the contracting nursing facilities in the state were adequate enough to apprise at least 21 

nursing homes of the methodology used by the Department as evidenced by-ilie timely Ufe . . 

. Care a~peals .. For these reasons and recogniz;ing the experienced status of the individuals . 

signing the late requests for hearing, the Appellants' argument that the rate notices sent to 

them in late June of 2006' and 2007 Were Inadequate in apprising them of how the rates were 

detennined is not convincing. 

-. -- ------ ----4:12~.-

been a timely request for an ARC pursuant to WAC 388-9&-904(1) and a timely request for an 

administrative heari~g if the nursing facility does not prevail at the ARC pursuant to WAC 388-

96-S04{5). Because the Appellants did not make a timely request" for an ARC and a timely 
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.. 

request for an administrative hearing to chaJlenge the Depsr!ment's computation of their 

respective July (2006 and July 1, 2007 Medicaid rates, the undersigned does not have 

jurisdictional authority to hear the challenges on the merits or to rule on the Appellants' motion 

for partial summary judgment and only has authority to dismiss the App~lIants' appeal. 

III. DECISION 

Based on the conclusions entered above, the Department's motion to dismiss ;5 

granted. The prospective filing date deadlines, pre hearing conference. and hearing. set forth 

in the Scheduling Order issued on March 9, 2010, are hereby canceled •. 

16~ . 
DATED this . day of July, 2010. ~-~: 

Attached: 

Copies: 

JAMES CONANT 
Review JudgeJPreslding Officer 

Reconsideration/Judicial Review Information 

. -
Thomas Grimm, Appellants' Representative 
Katy King, MG, Department's Representatjve~ MS: 40124 
Edward Southon, Program Administrator, MS: 45600 

-.- - ..... --.- .. -------- -_ ... '--
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/ , STATE OF WASHINGTON 
DEPARTMENT OF SOCI!\.I..AND HEALTH SERVICES 

• BOARD Of< APPEALS 

PETITION FOR RECONSIDERA TJON OF 
REVIEW DECIS10N 

See Information on back_ 

Print or type detailed answers, 

NAME,S) (PLEAsE PRIIfT) DOCKET NUMBER CLIENT 10 OR -0- NUMBER 

MAILING ADDRESS CITY STATE zlPcooe 

TEI..EPHONEAReA<:OOEAND "'UMBER . 

Please explain whyyou~ant a reconsideratIon 01 the RevIew Decisioll. l"IY to be specific. For example, explain: 

VVhy you think that·the decision is wrong (why YOll disagree wilh il)_ 
How the dedsion shou(d be changed. ' 

• Tn!" Importance of certain facts,wnlch the !"'-eview Judge should cor-sider. 

I -want the Review Judge to -reconsider the Review Decision because, _ . 

PRINT yOUR NAME SIGNATURE DATE 

, 
: 

MAILING ADDRESS PERSONAL SERVICE LOCATION 
Board-of Appears DSHS Board of Appeals 
PO Box 45803 Office Building 2 (08-2), 1st Floor Inforr:nation Desk 

~ ...... 1:::"_:,,: '--elym!3Ia:W-fli:' 9"8§G4-58QJ 1.11.5 Wasbiog.tmLStce.et SE - . -.. . OlymPIa WA-- -.----::-:.:::....: .. : 

FAX TELEPHONE {for guestions} 
(360) 664-6187 (360) ,664-6100 or toll free 1-877-351-0002 _ .. 

RECONSlpERAnON REQUEST 

. P.ag.e ____ of ___ --, 
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If You Disagree·With the Judge"ls Review Decision or Order and Want it Changed, 
You :Have the Right tei:, . 

(1) Ask fui ReView Judge to reeonsider (rethink) the declslon or order (10 day deadlIne); 

(2) File a PeUtion for Judiclal8evlew ,(start a S-!lperior Court case) and ask !he SUP.eoor Court' Judge to review the dedslon 
{30 day deadline}. . : . . ' . 

DEADUNE for ReconslderliUon Reques~ -: 10 'OAY~:' The Board of Appeals must Rf';CEive your reQuesI within fen 
'(10} calendar d,ays from /he date stamped ~m the' enclosed Review Decision or Order. The ,deadnne'ls 5:00 p.m. If 
you do not meet thIs deadline, y,ou will lose your rlght to request a reoonslderatlon. . . 

If you rie~d more time: A Review Judge can extend (postpone. delay) !he deadt!r}e, but you must ask within the same 
ten (10) day,ti~e limit. -

. HOW"to Request: Use the enclosed form or make your own. Add mote paper If necessary. Yoo must send or deliver 
your're.qust for recom;fderation' or for more lIme 10 the Board of Appea'$ 'on or belore 1he 'O-<:l8Y deadline (see 
addreso:es on' enclosed form). 

• I .• 

COPI.ES t~ Of her PartIes: You' !l1us\ send or deaver copies of. your request and attachments 'lo ,eVery other party11'1 
this matter~ Fo/ example, a cllent'musl send a copy to the DSHS office that opposed hIm or her II] the hearyria. 

':rranSlatiC?ns ~nd Vlsuaf Challenges; If you do not read and write English, you may SUb~'t ana receive papers In 
your own language. If you, are 'vIsually- chaUenged, you have !he right 10 submit arid receive papers In an ;altemate 
format suc!:r ;is Brame or large print. Let tho .Board Qf ApPl"als krtow your needs. Call 1!(360)-6'64-S100 or TTY 

; :1-(360) 664~178, . . 

OEAO.UN.E r~r Supe(ior Court Cases - 30 DAYS: The Superior Court, Ihe Board of APpeals, and !he atate Afta'mey 
General's Office must af( R€CEIVE capleS' Qr your Petition for Judid~l Revfew within .thlrty cal?) pays. from ·!fie Clate 
Slamped on the enclos~d Review Decision or Order. There are rules for filing and SefV~(;e that you must ~oIlO1({_ • 

EXCEPTION: IF (and onlY'1f) you·ille.a timely reconsideration request (see abave). Y,?u win have Ihlrty days from Inl! 
dal~ of thE;:' Reco:O$lderation Decision. 

'Refer to the Revised Code of Washington (ReW). Including chapter 34.05. :lhe 'Washington Admlnlstratlve CQde 
• (WAC). and to the Washingtori Rules of Court (civil) for guidance. These materials are avilable In aU taw libraries arid 
In most community libraries: • " 

Ir ¥\1U Need Help: Ask friends or relatives ror a reference to an attorney, ar contact your'county's bar ~ssoclation or 
referral services (usually listed· at 'the end of the ~a~olTley" section In the telephone book advertising section}. ColumbIa 
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o EXPEDITE (If fifutg wirhinS court days ofhcaring) 

o No hearing is set 
• Hearing is set: 

Date: September 5. 2008 
Time: 9:00 a.m. 
Judge/Calendar: Hon. Chris Wickham 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF THURSTON 

L1FE CARE CENTERS OF AMERICA, 
INC., et aI., 

Petitioners, 

vs. 

DEPARTMENT OF SOCIAL AND 
HEALTH SERVICES, STATE OF 
WASHJ;NGTON, . 

Respondent. 

NO. 07-2-02172-5 

ORDER REVERSING ADMlN[STRATIVE 
DECISION 

TIDS MATTER came before the Court on judicial review of the Decision and F~al 

Order issued by the Department of Social and Health Services on October 2, 2.007. a copy 

of which. is attached hereto as Appendix A Cn Agency Decision"). This Court has reviewed: 

(i) the Agency Decision; eii) the admin.istrative record; (iii) 'the briefs submitted by the 

parties; and (iv) the oral arguments of counsel, and is otherwise fully advised concerning 

this case. Based upon the foregoing, the Co~ finds as follows: 

1. The Court bas jurisdiction to address this judicial review appeal of an 

20 administrative decision pursuant to RCW Chapter 34.05.510, et seq. 

21 

22 

2. The Court previously entered .on August 1, 2008, a Stipulation and Agreed 

Order of Dismissal re: Records Storage/Management Costs and Incidental Storage Costs 

Issue. 

ORDER REVERSING ADMINISTRATNE 
DECISION - Page 1 
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3. The sole remaining issue in this judicial review appeal is the "'adjustment for 

2 
economic trends and conditions issue ... 

NOW, THEREFORE, 
3 

IT IS HERBY ORDERED as follows: 

4 
1. The Agency Decision is hereby REVERSED as to the adjustment for 

5 economic trends and conditions issue. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2. This matter is hereby REMA.NilED to the Department of Social and Health 

Services with the following instructions: 

a. The Department shall adjust the Petitioners' July I, 2006, direct care 

and' .operations rate components for econoinic trends and conditions by the factors defined in 

the biennial appropriations acts for aU applicable periods, including fiscal years 2004, 2005, 

and 2006. This requires an 8.2% vendor rate increase to the Petitioners' July 1, 2006, 

direct care and operations rate components, as opposed to the 1.3 % previously applied by 

the Department. 

b. Within ninety (90) days ~om the date of entry of this Order, the 

Department shall: (i) recalculate the Petitioners' July 1,2006, rates according to the terms 

of this Order and oilier. applicable provisions of chapter 74.46 RCW; (ii) issue revised 

preliminary settlements; and (iii) pay the Petitioners' the difference between the rates so 

recalculated and the rates previously paid. 

3. Petitioners are awarded the following costs and statutory attorney's fees on 

judicial review: filing fee ($200.00); service of process ($163.20); and statutory attorney's 

fees ($200.00). for a. t9tal Of~.20. 

ENTERED tl).is :i-daY of September, 2008. 

CHRIS WlCKHAM~ 

Hon. Chris Wickham, Superior Court Judge 
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Presented by: 

INSLEE, BEST. DOEZIE & RYDER, P.S. 

B~~ 
W.S.B.A. #15426 
Attorneys for Petitioners 

7 
Approved as to form and for entry; notice of presentation waived: 
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21 

22 

ROBERT~. MCKENNA 
Attorney General 

By M4A ~1v.f~icll~a~e~I~~7 .. ~Y~oun~g~~--~~~~ 
Assistant Attorney General 
W.S.B.A. #35562 
Attorneys for Respondent 
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