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A. ARGUMENT 

1. The Growth Management Act Requires the Future 
"Possibilities" Created By the County's Comprehensive 
Plan and Development Regulations to be Consistent. 

The Brief of Respondent Whatcom County ("Response Brief') 

contends that a "present, hypothetical possibility that growth in rural areas 

could exceed population projected to occur in rural areas" does not 

constitute an internal inconsistency in its Comprehensive Plan and with its 

development regulations. I This assertion is incorrect for two reasons. 

The first reason is that the Growth Management Hearings Board, 

Western Washington Region ("Board") found that this "present, 

hypothetical possibility" does in fact create an internal inconsistency. 2 

The Board's 2013 Compliance Order also found that "[t]here is 

inconsistency between the development capacity allowed in the County's 

rural areas and the population projections in the comprehensive plan. This 

was the basis for noncompliance identified in the FDO on Remand.,,3 

I Hirst v. Growth Mgmt. Hearings Bd., Western Wash. Region, Case No. 44671-5-11, 
Brief of Respondent Whatcom County (Nov. 20, 2013) ("Response Brief') at 13-14. 
2 The County did not appeal this determination in FuturewiselGovernors Point v. 
Whatcom County, Growth Mgmt. Hearings Bd., Western Wash. Region, Case Nos. 11 -2-
00 I Oc and 05-2-0013, Final Decision and Order and Order Following Remand on Issue 
ofLAMIRDs (Jan. 9, 2012) ("2012 Order"). See RP 003952,2012 Order at 121 of 177. 
"RP" references refer to the record of the Growth Management Hearings Board. "CP" 
references refer to the Clerk's Papers. 
3 FuturewiselGovernors Point v. Whatcom County, Growth Mgmt. Hearings Bd., 
Western Wash. Region, Case Nos. 11-2-0010c and 05-2-0013 (Jan. 4, 2013 ("2013 
Compliance Order") at 27 of93, CP 46. The relevant portion of the 2013 Compliance 
Order is attached to Hirst's Brief as an Appendix. 



The existence of the inconsistency therefore is not in question. 

The only question is whether the inconsistency violates the Growth 

Management Act CGMA") in light of the County's adoption of 

Comprehensive Plan Policy 2DD-l. Policy 2DD-l provides that, after the 

County has issued development permits that allow excessive rural growth, 

the County must "act" by "addressing" the inconsistency.4 

The County is also incorrect in its assertion that rural development 

potential is not subject to the GMA's consistency requirements because it 

will happen in the future. A Comprehensive Plan, by definition, is a 

compilation of "hypothetical possibilities." If it were not, it would be 

called a "report," and it would be limited to data on existing land uses. 

Comprehensive plans are blueprints for the future, and what will happen in 

the future is always a "possibility" rather than a current fact. 

4 Policy 2DD-1 states: 

By February 1 of each year the department will publish a report that monitors 
residential development outside the urban growth areas during the previous year 
and compares that data with the adopted population growth projections for those 
areas. If it is apparent that growth occurring outside the urban growth areas is 
inconsistent with adopted projections, the County shall take action to address the 
discrepancy. Actions may include changing the allocation of the projected 
population growth during the comprehensive plan update required per RCW 
36. 70A.130( I) or changing development regulations to limit growth outside the 
urban growth areas. 

RP 004250, Comprehensive Plan . As discussed further in section A.2, below, the fact 
that the GMA nowhere includes an exception to the consistency requirement establishes 
that the inconsistency does violate the GMA. 
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For example, the GMA requires the County to adopt a "future land 

use map."5 The future land use map does not portray the land uses and 

land use densities that are on the ground at this moment. It portrays the 

uses and densities that may (hypothetically) occur over the course of the 

21-year planning period addressed by the County's Comprehensive Plan 

policies.6 Development regulations exist in order to implement these 

"hypothetical possibilities.',7 The GMA's consistency requirement is 

intended to ensure that all parts of the Comprehensive Plan envision the 

same future possibilities, and that these future possibilities are 

implemented by consistent development regulations. 

The 2013 Compliance Order found that the County's 

Comprehensive Plan and development regulations "accommodate virtually 

all of[the County's] projected population increase in its rurallands,',g 

providing capacity for 33,696 more people to live in the rural area. The 

County is correct that this population increase does not currently exist in 

rural areas. It is the future "possibility" created by the County's 

Comprehensive Plan and development regulations. 

5 RCW 36.70A.070 provides that "[t]he comprehensive plan ... shall consist ofa map or 
maps, and descriptive text covering objectives, principles, and standards used to develop 
the comprehensive plan. The plan shall be an internally consistent document and all 
elements shall be consistent with the future land use map" (emphasis added). 
6 See Response Brief at pp. 15-16 (referencing the Comprehensive Plan's 21-year 
planning period). 
7 RCW 36.70A 130( I)(d) ("Any amendment of or revision to development regulations 
shall be consistent with and implement the comprehensive plan"). 
g CP 47, 2013 Compl iance Order at 28 of 93. 
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The GMA is violated because this "possibility" does not match the 

other "possibility" provided for by the Comprehensive Plan. The Land 

Use Element of the Comprehensive Plan sets out a population allocation 

for rural areas that provides for only 2,651, not 33,696, more people to 

live in rural areas. 9 The GMA's consistency requirements prevent the 

County from maintaining two conflicting futures in its Comprehensive 

Plan and development regulations. 

2. The Growth Management Act's Mandatory 
Consistency Requirements Do Not Authorize an 
Ongoing Internal Inconsistency. 

The County contends that its Comprehensive Plan complies with 

the GMA by "expressly recognizing" the "potential for future growth in 

rural areas to exceed the rural population projection" and "adopting a 

mechanism to prevent it from happening."'o It is impossible, however, to 

interpret Policy 2DD-l as preventing "the potential for rural growth to 

exceed the rural population projection," because this potential still exists. 

The 2013 Compliance Order and the County's Response Brief both 

"recognize" the fact that the Comprehensive Plan and development 

9RP003952,20120rderat 121 of 177. 
10 Response Brief at 13. 
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regulations allow more rural development than is provided for in the Land 

Use Element's rural population allocation. II 

Policy 2DD-l merely provides a mechanism by which the County 

may "address" the existing internal inconsistency in the future, after the 

County has already issued development permits for rural development that 

exceeds the Land Use Element's rural population allocation. Policy 2DD-

1 thus authorizes the County to maintain an internal inconsistency, 

contrary to the mandatory requirements of the GMA. 

The GMA states, without nuance or exception, that "the plan shall 

be an internally consistent document,"12 that the County "shall adopt a 

comprehensive plan under this chapter and development regulations that 

are consistent with and implement the comprehensive plan,"13 and that the 

County "shall ... ensure the plan and regulations comply with the 

requirements of this chapter."14 As the Board recognized, 

The first mandatory element of the Plan, the Land Use Element, 
"shall include population densities, building intensities, and 
estimates of future population growth." RCW 36.70A.070(l). 
Logically, thus, the population densities and building intensities 
must be consistent with the estimates of future growth. 15 

II Response Brief at 13; CP 47,2013 Compliance Order at 28 of93 (the County "can still 
accommodate virtually all of its projected population increase in its rural lands"). 
12 RCW 36.70A.070. 
13 RCW 36.70A.040(3). 
14 RCW 36.70A.130(1 )(a), Kittitas County v. Eastern Washington Growth Management 
Hearings Bd., 172 Wn.2d 144, 165, 256 P.3d 1193 (20 II) ("Kittitas County"). 
15 CP 44, 2013 Compliance Order at 25 of93 (emphasis added). The County's Response 
includes irrelevant references to statutory provisions which, it asserts, do not require the 
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"Shall" is not an elastic term under the GMA. The Washington 

Supreme Court emphasized recently that "the GMA distinguishes between 

when a County 'shall' provide for and 'may' provide for' something."16 

The GMA states that the word "'shall' .. .indicates a requirement for 

compliance with the act. It has the same meaning within this chapter as 

'must.'f117 

The GMA does not state that the plan may be internally 

inconsistent so long as it contains a mechanism that may (or may not) 

"address" an existing inconsistency at some point in the future. 18 Nor 

does it say that a plan may be internally inconsistent so long as the County 

has adopted policies to make it somewhat less internally inconsistent. 19 It 

states that consistency "shall" be implemented, and the County's 

County to allocate population to rural areas. See Response Brief at pp. 3-4, discussing 
RCW 36.70A.115 and RCW 36.70A.215. The determinative fact in this case is that the 
Comprehensive Plan did in fact allocate rural population, and it was that allocation that 
provided the basis for the Board's conclusion of internal inconsistency. RP 003950, 2012 
Order at p. 119 of 177 ("the County does not address what the Board finds to be a more 
fundamental problem, and that is the County's own growth allocation to rural areas.") See 
also RP 004242-43, Comprehensive Plan, Ch. I ("Table 4 shows how the total projected 
2029 population would be distributed"). Table 4 is part of the Land Use Element, which 
"shall include population densities, building intensities, and estimates offuture 
population growth." RCW 36.70A.070( I) (emphasis added). 
16 Kittitas County, 172 Wn.2d at 168 (20 II ) (emphasis added) 
17 RCW 36.70A.030(29) (emphasis added). 
18 CP 48, 2013 Compliance Order at 29 of93 ("The County's amended Plan 
acknowledges the overcapacity and adopts a mechanism to reconcile inconsistencies 
between its CP and DR through an annual review process"). 
19 CP 48, 2013 Compliance Order at 29 of93 (the County "has taken important steps 
toward reducing the overcapacity of its rural lands"); compare to CP 47,2013 
Compliance Order at 28 of93 ("[e]ven with these actions, as Hirst persuasively 
documents, the County still can accommodate virtually all of its projected population 
increase in its rural lands"). 
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Comprehensive Plan and development regulations violate this 

requirement. 

The internal consistency requirement is mandatory because it is 

important. As Richard Settle observed, "[t]he comprehensive plan is the 

central nervous system of the GMA. It receives and processes all relevant 

information and sends policy signals to shape the behavior of public and 

private actions."20 The relevant information in the County's 

Comprehensive Plan includes the Land Use Element's allocation of 

population to rural areas. This allocation shapes the County's behavior by 

only requiring the County to plan for public facilities and services for 

67,692 people in rural Whatcom County, which the 2010 Census shows 

had 65,041 people in 201 O,"thus allowing for only 2,651 additional people 

by 2029." 21 Contrary to the mandatory requirement of internal 

consistency, the Comprehensive Plan and development regulations send 

conflicting policy signals by providing the development capacity for 

33,696 more people.22 

Development rights could vest for all 33,695 additional people, 

through applications for development approvals, before the County's 

annual inventory of granted permits showed that the rural growth 

20 Richard L. Settle & Charles G. Gavigan, The Growth Management Revolution in 
Washington: Past, Present, and Future, 16 Puget Sound L. Rev. 869, 915 (1993). 
21 RP003951,20120rderat 1200fl77. 
22 RP003952, 2012 Order at 121 of 177. 
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allocation of 2,651 people had been exceeded. Policy 200-1 does not 

require the County to keep track of vested development applications in the 

rural area or to respond in any way to vested applications. Consequently, 

the County's claim that the County would have an "opportunity to react" 

to the excessive vesting of development rights is entirely unfounded. 

Based solely on permit data, and excluding data on vested rights, 

the County asserts that "very little growth is likely to vest in rural areas 

over the next years." The County claims, without support, that "permit 

activity during the first two years for the planning period" constitute the 

"best available estimate of actual growth." 23 As the 2012 Order stated, 

however, the County must "'account for realistic indicators of future 

development, such as the presence of undeveloped residential lots in rural 

areas. ",24 Policy 200-1 simply ignores vested applications, which are 

present development rights and, therefore, "realistic indicators of future 

development" for which the County must plan. 

Furthermore, even if "best available estimate" claim were correct 

(which it is not), the County's argument does not support the maintenance 

of two different plans for rural population within one Comprehensive Plan 

23 Response Brief at 15. 
24 RP 003950, 2012 Order at 119 of 177, quoting Brent D. Lloyd, Accommodating 
Growth or Enabling Sprawl? The Role of Population Growth Projections in 
Comprehensive Planning Under the Washington State Growth Management Act, 36 
Gonz. L. Rev. 73,141-42 (2000/2001). 
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(and implementing development regulations). The Response Brief states 

that the excessive rural development capacity created by the 

Comprehensive Plan and development regulations is inconsistent with past 

population trends and will not be needed during the 21-year planning 

horizon of the Comprehensive Plan.25 Therefore, there is no reason for 

the County not to reduce development capacity and cure the inconsistency. 

Nonetheless, Policy 2DD-l continues to allow the vesting of development 

rights for excessive rural development capacity that (1) the County never 

accounted for or provided for in its planning for public facilities and 

services, and (2) "conflicts with the goal of locating most population 

increases in the UGA and encourages sprawl."26 This inconsistency 

violates the GMA. 

3. Policy 2DD-l Imposes No Enforceable Requirements 
and Provides No Recourse if the County Fails to 
"Address" the Existing Inconsistency. 

The County asserts that Policy 2DD-l does not allow the County 

to defer action to address the existing GMA inconsistency, once its annual 

review confirms that development permits have been issued for excessive 

25 Response Brief at pp. 15-16. 
26 RP 003952, 2012 Order at 121 of 177. See also CP 47, Compliance Order at 28 of93 
("the County still can accommodate virtually all of its projected population increase in its 
rural lands, contrary to the GMA goal of promoting compact urban development and 
reducing sprawl." 
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rural development.27 The plain language of Policy 2DD-l refutes this 

assertion. 

The key to the fallacy in the County's argument is Policy 200-1's 

definition of "action," which establishes no deadline whatsoever for the 

County to "address" (not "eliminate") the inconsistency. Not only does 

Policy 200-1 fail to require action within any time certain, but it 

explicitly contemplates the deferral of action. One of Policy 2DD-l's 

suggestions of appropriate "action" is to wait until the "comprehensive 

plan update required per RCW 36. 70A.130(1)." At the earliest - assuming 

that the County meets this deadline and that the deadline is not extended, 

which is far from certain28 - this allows the County to take no action until 

2016. The existing inconsistency thus may be maintained into the 

indeterminate future. 

The County asserts that this does not matter because some 

interested party may again, in the future, bring enforcement actions if the 

County does not, at some future date, ensure that its Comprehensive Plan 

and development regulations are internally consistent. This is a circular 

argument. The Board has already determined that the County has an 

27Response Brief at 17. 
28 The deadlines for completing Comprehensive Plan updates are frequently extended. 
Wiesen v. Whatcom County, Western Wash. Growth Mgmt. Hearings Bd. Case No. 06-2-
0008, Order Granting Motion to Dismiss (July 18,2006) at p. 6 of 16. Whatcom 
County's 2016 deadline reflects an extension ofa 2015 deadline. Wash. Engrossed 
Substitute House Bill 1478, 62nd Legislature, 2011 Regular Session at p. 5. 
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internally inconsistent Comprehensive Plan that is not implemented by 

consistent development regulations. And yet, the Board did not require 

the County to adopt an internally consistent plan, which is the problem 

that brings us before this Court. 

The County's suggestion that yet another enforcement action in the 

future will lead to a different result, in the absence of a ruling by this 

Court that deferral of internal consistency violates the GMA, provides no 

assurance of compliance. An enforcement action complaining that the 

County has deferred its obligation to ensure a consistent Comprehensive 

Plan and development regulations would run smack into Policy 2DD-I, 

which explicitly authorizes deferral. 

In any event, the discussion of future enforcement does not ensure 

County compliance with the consistency requirement in the future, 

because the GMA will provide no future recourse. The GMA only 

authorizes the filing of "petitions relating to whether or not an adopted 

comprehensive plan, development regulation, or permanent amendment 

thereto, is in compliance" with the GMA "within sixty days after 

publication" ofthe amendment, regulation, or adoption. 29 No regulation or 

amendment will be adopted if the County fails to act, and no notice will be 

published to advertise a failure to act. 

29 RCW 36.70A.290(2). 
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Under very limited circumstances, when comprehensive plan 

policies incorporate a clear mandate that includes a requirement to act by a 

time certain, it may be possible to challenge a failure to act. 30 Policy 

2DO-1 includes no deadline or requirement to cure the inconsistency 

within a given time period. In fact, it expressly authorizes the County to 

wait until some future event, such as the Comprehensive Plan amendment, 

makes it convenient to "address" the existing inconsistency. As a result, 

Policy 2DO-1 's failure to proscribe when or how the County must "act" to 

address an internal inconsistency ensures that there will be no future 

Board jurisdiction over the County's failure to act. 

The County further attempts to justify Policy 2DO-1 's 

insubstantial provisions through the puzzling assertion that "the County 

cannot tie the hands of a future legislative body by dictating what it must 

enact in the future. "31 The County's representation that Policy 200-1 

would be unlawful if required, rather than merely authorizing, future 

action is simply wrong. 

30 See Friends of Pierce County v. Pierce County, Growth Mgmt. Hearings Bd. , Central 
Puget Sound Region, Case No. 12-3-0002c at 110-111 (July 9 2012) (a county's promise 
to engage in a future planning exercise does not provide a foundation for a claim that the 
GMA has been violated unless the adopted plan provides a duty or mandate to complete 
work by a time certain). 
31 Response Brief at 17. 
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The County cites Wash. State Farm Bureau Fed'n v. Gregoire,32 

which does not support the County's argument. On the contrary, Farm 

Bureau states: 

It is a fundamental principle of our system of government that the 
legislature has plenary power to enact laws, except as limited by 
our state and federal constitutions. Each duly elected legislature is 
fully vested with this plenary power. No legislature can enact a 
statute that prevents a future legislature from exercising its law
making power. That which a prior legislature has enacted, the 
current legislature can amend or repeal. 

Farm Bureau thus confirms that each succeeding legislature has 

the power to amend the laws adopted by previous legislatures. If a future 

County Council disliked a Comprehensive Plan provision that required 

internal consistency, it could amend that policy.33 As the Supreme Court 

explained, "'succeeding legislatures may repeal or modify acts of a former 

legislature.' • [A ]bsent contractual protection or some other form of 

constitutional restriction, nothing prevents one legislature from amending 

the work of a previous legislature. 11 34 

Farm Bureau informs legislatures that their enactments are subject 

to future amendments or repeal. It does not prevent the County from 

adopting a GMA-compliant policy to create internal consistency. The 

32 162 Wn.2d 284, 289,174 P.3d I 142 (2007). 
33 Any such repeal or revision would be subject to challenge under the GMA - unlike the 
current authorization of inaction, which does not fall within the GMA ' s enforcement 
provisions. 
34Farm Bureau, 162 Wn.2d at 301-02 (citations omitted). 
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County's effort to blame Farm Bureau for the deficiencies in Policy 2DD-

1 is unfounded. 

No substantial evidence supported the Board's decision to find that 

internal consistency requirements would be based on Policy 2D D-1 's 

unenforceable future promise of some kind of "action," and the Board's 

decision should be overruled. 

B. CONCLlJSION 

Whatcom County's Comprehensive Plan and development 

regulations violate the GMA's consistency requirements, and the Board' s 

conclusion to the contrary is clearly erroneous as a matter of law and is not 

supported by substantial evidence. 

Hirst et al. respectfully request the Court of Appeals to grant the 

relief requested in our opening Brief: 

Respectfully submitted on this 1 i h day of December, 2013. 

NOSSMANLLP 

O. Melious, 
rney for Eric Hirst, Laura Leigh Brakke, Wendy Harris, and David 

S lheim 
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