WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Tuesday, November 16, 2010
Location:   Spokane
___________________________________________________________

9:00 a.m.
1)
No.:  28141-8-III

Case Name:  State v. Shellye Lynn Stark

County:  Spokane

Case Summary:  Over their 20-plus year marriage, Shellye Stark claimed she was physically abused by her husband, Dale Stark, and forced by him to work as a prostitute.  The couple separated in 2007 and Ms. Stark obtained a temporary restraining order.  As she and her nephew attempted to serve the order, Mr. Stark allegedly threatened Ms. Stark and she shot him.  She was convicted in a jury trial of first degree premeditated murder and conspiracy to commit first degree murder.

Issues Presented:  Whether (1) the trial court erred in giving an aggressor jury instruction; (2) the trial court erred in excluding hearsay statements by Mr. Stark; (3) the evidence supports the conspiracy conviction; and (4) the to-convict instruction for conspiracy lacks an essential element. 
2) 
No.:  28350-0-III

Case Name:  Spokane County v. Eastern Washington Growth Management Hearing Board

County:  Spokane

Case Summary:  McGlades, LLC submitted requests to Spokane County to amend the comprehensive plan designation and the zoning map designation for a 4.2 acre parcel of land.  The County considered the proposed amendments along with several others during the 2007 annual amendment cycle for the County’s comprehensive plan.  The McGlades amendments were approved.  Neighbors and a local citizens’ activist group appealed the adoption of the amendments to the Eastern Washington Growth Management Hearing Board.  The Board found the amendments invalid under the Growth Management Act.  McGlades and the County appealed this decision to the Spokane County Superior Court, which reversed.  The superior court held that the Board lacked jurisdiction over the appeal because the amendments and rezone were “site-specific” and therefore subject to review by the court under the Land Use Planning Act.  The neighbors and the Board appeal.

Issues Presented:  Whether (1) the Board has jurisdiction to hear an appeal of comprehensive plan amendments and a zoning reclassification that were adopted during an annual comprehensive plan amendment cycle; and (2) the neighbors were required to join McGlades as an indispensible party to their appeal. 
3)
No.:  28588-0-III

Case Name:  Ken Wilcox v. Clasen Fruit & Cold Storage Company

County:  Yakima

Case Summary:  Ken and Kim Wilcox own an apple orchard in Yakima County.  Clasen Fruit examined the Wilcox’s crop in 2004 and offered a contract to buy an estimated number of the apples at a guaranteed price.  The agreement required the Wilcoxes to pick apples of “optimum color and size.”  After harvest, the Wilcoxes delivered and Clasen accepted many more apples than originally expected.  Due to conditions during the growing season, however, the apples were not as large or colorful as predicted.  Clasen ultimately refused to pay the agreed price for apples beyond the original estimated number.  The Wilcoxes sued for breach of contract and the trial court awarded them over $949,000.  Clasen appeals. 

Issues Presented:  Whether (1) the trial court’s interpretation of the term “optimum color and size” is supported by substantial evidence; and (2) the court properly concluded that the parties had a meeting of the minds.
________________________________________________________________________

11:00 a.m.
4) 
No.:  28628-2-III

Case Name:  Stephen Anderson v. Kevin Hanlon

County:  Benton

Case Summary:  Kevin Hanlon is the sole owner of Hanlon Group, Inc. (HGI), formerly Hanlon-Perkins, Group, Inc. (HPGI).  In 2005, Mr. Hanlon hired his neighbor, Stephen Anderson, to provide electrical engineering services for Puget Sound Energy.  Although the name of the corporation changed to HGI in May, 2005, Mr. Anderson’s tax statement for 2005 identified his employer as HPGI.  He received an hourly wage from the HGI business account, with Mr. Hanlon as the sole signatory on the HGI bank accounts.  In December 2007, Mr. Anderson approached Mr. Hanlon to “formalize their partnership.”  When Mr. Hanlon responded that Mr. Anderson was an employee, not a partner, Mr. Anderson resigned and filed a suit for dissociation of a partnership.  The trial court granted Mr. Hanlon’s and HGI’s motion for summary judgment dismissal of the action.  Mr. Anderson appeals.

Issues Presented:  Whether (1) Mr. Anderson provided enough evidence that he had formed a partnership with Mr. Hanlon to defeat summary judgment; and (2) the trial court erred in striking supplemental affidavits filed by Mr. Anderson the day before the hearing.
________________________________________________________________________

5)
No.:  28253-8-III

Case Name:  State v. Royden James Rosalez


County:  Benton


Case Summary:  In December 2006, Royden Rosalez was arrested by the Washington State Patrol for driving under the influence.  He provided a breath sample for alcohol analysis by the Washington State Toxicology Laboratory.  In early 2007, the Lab learned of irregularities with the testing.  Mr. Rosalez moved in district court for suppression of the breath test results as unreliable.  The district court ruled that the test results were admissible and that arguments regarding the testing procedures should go to the weight of the evidence rather than its admissibility.  The Benton County Superior Court reversed on the basis of ER 403, which allows exclusion of relevant evidence if its probative value is outweighed by the danger of unfair prejudice.  This court granted discretionary review.

Issue Presented:  Whether the superior court erred in reversing on a ground—ER 403—that was not specifically presented to the district court.
________________________________________________________________________

6)
No.:  28776-9-III

Case Name:  Kimberly S. Hickethier v. Washington State Department of Licensing


County:  Spokane


Case Summary:  Kimberly Hickethier, a real estate agent, represented Anne Sumner in the purchase of a manufactured home in Loon Lake.  The seller agreed to hold back $2,000 to pay for repairs to the home.  Ms. Hickethier proposed hiring Paul Francis—a man who acted, without license, as her rental agent—to do the repairs.  Ms. Hickethier failed to tell Ms. Sumner at the time of closing that some of these repairs were not completed.  Later, Ms. Hickethier convinced the closing agent to issue the $2,000 check to her so that she could pay Mr. Francis directly.  She then cashed the check.  Ms. Sumner filed a complaint with the Department of Licensing (DOL) in 2004.  After an investigation, the DOL found three violations and imposed a five-year suspension of Ms. Hickethier’s real estate license.  This decision was affirmed in an administrative appeal and by the superior court.  Ms. Hickethier appeals.

Issues Presented:  Whether (1) the DOL properly concluded that Ms. Hickethier committed professional misconduct; (2) the DOL afforded Ms. Hickethier due process; and (3) a five-year suspension is an appropriate sanction.

________________________________________________________________________

7)
No.:  28844-7-III


Case Name:  The Erection Company, Inc. v. Department of Labor and Industries


County:  Grant


Case Summary:  The Erection Company, Inc., a steel erection subcontractor, was hired to construct a new Microsoft Data Center in Quincy.  In July 2006, Erection employee Travis Watts fell to his death while attempting to lay sheets of metal decking across the roof.  Mr. Watts had tied his safety line to a bundle of roofing sheets that fell after he and his partner attempted to reposition the bundle.  The Washington Department of Labor and Industries cited Erection for inadequate accident prevention plans and failure to conduct inspections.  The industrial appeals judge vacated all but the inspection citation.  On appeal, the Board of Industrial Appeals reversed and affirmed the original citations.  The superior court affirmed the Board’s decision.  Erection appeals.

Issue presented:  Whether (1) the Board properly found that Erection knew or should have known of the violative conditions; and (2) substantial evidence supports the Board’s conclusion that Erection committed a repeat violation.
________________________________________________________________________

8)
No.:  27922-7-III

Case Name:  In re the Marriage of William Akon v. Tereza Awan


County:  Spokane


Case Summary:  Tereza Awan and William Akon emigrated to Spokane from Sudan with two children in 2004.  Although they dispute whether they were legally married when they emigrated, they do not dispute that Mr. Akon is not the biological father of the children.  Mr. Akon filed for dissolution of the marriage in January 2006.  After Ms. Awan moved to Tennessee with the children in July 2006, Mr. Akon was given a default order of dissolution.  Primary residential placement of the children and child support were awarded to Mr. Akon.  Ms. Awan moved in Spokane superior court for vacation of the default decree, the parenting plan, and the child support order.  After this motion was granted, Ms. Awan successfully moved to disestablish Mr. Akon’s paternity.  Mr. Akon appeals.

Issues Presented:  Whether (1) the children’s constitutional rights were violated when the trial court did not appoint a guardian ad litem for the paternity action; (2) Mr. Akon had a statutory presumption of paternity; and (3) the children’s best interests were not served by disestablishing Mr. Akon’s paternity.
************************************************************************
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