WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Wednesday, February 9, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 28726-2-III

Case Name: Rod Ullery, et ux v. Billy L. Fulleton, et ux

County: Kittitas

Case Summary: Rod and Diane Ullery filed an ejectment proceeding in 2007 against Alice Fulleton and the estate of Billy Fulleton (Fulleton) to terminate Fulleton’s possession of a mining claim.  Fulleton filed a counterclaim for breach of a 2001 contract between Fulleton’s assignor and Ullerys, under which Fulleton’s assignor was to receive mining equipment and mining claim interests as payment for reclamation work on the site.  Fulleton had earlier filed suit in 2005 for damages and specific performance of the 2001 contract, but did not appeal from a dismissal order in which the court determined Fulleton lacked standing to sue.  The court summarily dismissed Fulleton’s counterclaim as barred by collateral estoppel and ruled for Ullerys in the ejectment action.  Fulleton appeals.             

Issues Presented: Whether (1) the court erred in ruling Fulleton’s counterclaim for breach of contract is barred by collateral estoppel; and (2) judicial estoppel precludes Ullerys from asserting collateral estoppel or res judicata as a bar to Fulleton’s counterclaim.     
2) 
No.: 27520-5-III

Case Name: In re the Detention of: Kevin Coe a/k/a Frederick Harlan Coe

County: Spokane

Case Summary: Kevin Coe was convicted of one count of first degree rape and served a 25-year prison sentence.  State v. Coe, 109 Wn.2d 832 (1988).  Shortly before he was due to be released in 2006, the State filed a petition seeking his commitment as a sexually violent predator.  RCW 71.09.030.  At his civil commitment trial, the State presented an expert’s testimony that a ritualistic “signature” indicated multiple other sexual offenses were committed by Mr. Coe.  Based in part on this signature, the other sexual offenses, and results from a statistical database of violent crimes, the State’s psychological expert opined that Mr. Coe suffers from a mental abnormality or personality disorder that makes him likely to engage in acts of sexual violence if not confined.  The jury found that Mr. Coe is a sexually violent predator.  He appeals.

Issues Presented:  Whether the trial court erred in admitting into evidence (1) the signature analysis, (2) unadjudicated offenses in the statistical database, (3) testimony by the victims of some of the unadjudicated offenses, and (4) the psychological expert’s testimony based on the above evidence.  Additionally, Mr. Coe asserts (5) he was denied his due process right to confront the witnesses, and (6) his trial counsel was ineffective for failing to offer a jury instruction defining “personality disorder.” 

10:00 a.m.

​​​​​​________________________________________________________________________​
3)
No.: 28887-1-III

Case Name: City of Walla Walla v. Adrian Ibarra-Raya

County: Walla Walla

Case Summary: Adrian Ibarra-Raya was charged with possession of controlled substances with intent to deliver after officers found drugs and over $400,000 cash in a “drop house” for money and drugs.  The city of Walla Walla sued to forfeit the cash; the superior court stayed the forfeiture action pending resolution of the criminal case. Mr. Ibarra-Raya was convicted.  The court then granted summary judgment to the city in the forfeiture action, ruling Mr. Ibarra-Raya had no lawful interest in money used in violation of the Uniform Controlled Substances Act.  His criminal convictions were reversed on appeal based upon illegal entry to the home.  State v. Ibarra-Raya, 145 Wn. App. 516 (2008).  He then sought recovery of the seized money.  In a separate appeal, the superior court’s summary forfeiture of the cash was reversed and the matter remanded for trial.  City of Walla Walla v. $401,333.44, 150 Wn. App. 360 (2009).  The superior court ultimately ruled the seized money is drug sale proceeds and that Mr. Ibarra-Raya is not its owner.  He appeals.                

Issues Presented: Whether (1) the superior court lacked jurisdiction over the money seized in the illegal entry to the home; (2) the superior court erroneously relied upon the amount of money at issue in rendering its decision; (3) sufficient evidence other than the evidence seized unlawfully supports forfeiture of the money; and (4) the city should be judicially estopped from asserting inconsistent positions about the officer’s reasons for entering the home where the money was unlawfully seized.  
11:00 a.m.
________________________________________________________________________

4) 
No.: 28846-3-III

Case Name: Lajuana Leaverton v. Cascade Surgical Partners, PLLC, et al

County: Yakima

Case Summary: Dr. Robert J. Conroy, a board certified general surgeon, performed “subtotal thyroidectomy” surgery on Lajuana Leaverton.  Dr. Conroy did not locate the left recurrent laryngeal nerve before dividing the thyroid gland using electrocautery and removing only a portion of the gland.  Ms. Leaverton then exhibited high-pitched and noisy breathing and was diagnosed with vocal cord paralysis.  She filed a medical negligence action against Dr. Conroy and Cascade Surgical Partners (“CSP”).  Ms. Leaverton submitted deposition testimony from two medical expert otolaryngologists who could not define the standard of care for a general surgeon performing a “subtotal thyroidectomy” because they were otolaryngologists who performed only “total thyroidectomy” surgeries.  Those experts did testify it was below the standard of care for any surgeon to use electrocautery in such close proximity to the laryngeal nerve.  The court granted a summary judgment dismissal motion by Dr. Conroy/CSP based upon Ms. Leaverton’s failure to offer expert testimony from a general surgeon regarding the standard of care applicable to general surgeons performing subtotal thyroidectomies.  Ms. Leaverton appeals.

Issue Presented: Whether the trial court erred in granting summary judgment in favor of Dr. Conroy/CSP for the reason that Ms. Leaverton’s medical expert specialists who perform “total thyroidectomy” surgeries could not express an opinion regarding the standard of care applicable to a general surgeon performing a “subtotal thyroidectomy.”   
5) 
No.: 28968-1-III


Case Name: Anjelia Neuson v. Macy’s Department Stores Inc.


County: Spokane


Case Summary: Anjelia Neuson worked as a sales associate for a Macy’s store in Spokane.  Before her first day of work, she completed an electronic form acknowledging receipt of Macy’s dispute resolution brochure that explained she had 30 days to mail an arbitration opt-out form to Macy’s.  She never mailed the form.  She later suffered an on-the-job injury and filed a worker’s compensation claim and took a medical leave of absence.  Upon returning to work, she claimed mistreatment by Macy’s and sued Macy’s in superior court for retaliation, disability discrimination, and wrongful termination.  Macy’s moved to compel arbitration and the court granted that motion, finding Ms. Neuson and Macy’s mutually assented to arbitration.  Ms. Neuson appeals. 


Issue Presented: Whether the superior court erred by finding that the parties mutually assented to arbitration.  

