WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Tuesday, May 10, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 29205-3-III

Case Name: Raymond Dushey, et ux v. Fidelity National Title Group

County: Spokane

Case Summary: Raymond Dushey and the marital community of Raymond and Jeannine Dushey sued Fidelity National Title Group for negligence in closing a loan transaction, contending the closing officer allowed Ms. Dushey to forge Mr. Dushey’s signature.  The trial court entered summary judgment dismissal in favor of Fidelity.  Dusheys appeal. 

Issues Presented: Whether the trial court erred by (1) striking Dusheys’ experts’ declarations as a discovery violation sanction; (2) determining there existed no genuine issue of material fact as to whether Mr. Dushey’s signature was forged, and whether Dusheys sustained damages.  
2) 
No.: 28974-5-III

Case Name: Kelly AG Services, Inc. v. Ken Meldrum, et ux, et al

County: Franklin

Case Summary: Kelley Ag Services, Inc. (Kelley Ag) entered into a contract with Ken and Vickie Meldrum for apple-orchard management.  Before harvest, the Meldrums unilaterally terminated their contract with Kelley Ag and entered into an agreement with C.M. Holtzinger Fruit Co., after Holtzinger paid Meldrums an advance on their crops.  A jury found Holtzinger interfered with Kelley Ag’s business expectancy and awarded Kelley Ag damages.  Holtzinger appeals. 

Issues Presented:  Whether (1) the jury’s finding that Holtzinger interfered with the Kelley Ag-Meldrum agreement is supported by substantial evidence, and (2) the trial court erred in excluding testimony from two of Holtzinger’s employees regarding the longevity of harvested apples.          

3)
No.: 29174-0-III

Case Name: Allan Snodgrass, et ux v. Roger Jolicoeur, et ux, et al

County: Spokane

Case Summary: Allan and Sherise Snodgrass were divorced in California in 2004, and shared joint custody of their two children.  Sherise died in 2006.  Allan assumed full custody of the children.  In 2006, he moved with them to Spokane where they have continuously resided.  Allan remarried in 2007; his wife Hillary adopted the children.  In 2008, a California court allowed Sherise’s parents (Jolicoeurs) to join in the 2004 dissolution action and awarded them contested visitation rights to the grandchildren.  In 2009, Snodgrasses sought declaratory relief in Spokane County Superior Court that Washington had exclusive jurisdiction over child custody and the grandparents had no visitation rights to the children.  The court granted Snodgrasses’ motion.  Jolicoeurs appeal.                 

Issue Presented: Whether the Washington court had subject matter jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement Act to adjudicate Snodgrasses’ complaint for declaratory relief and modify the California court’s child visitation order.    
4) 
No.: 28982-6-III

Case Name: Tiffani Williams v. Richland School District


County: Benton 

Case Summary: Tiffani Williams was struck and injured by a foul ball while seated in an unprotected area along the third base line during a softball game at a field operated by the Richland School District.  Ms. Williams sent the District a “general liability loss notice” form.  She did not file a notice of claim form.  She later sued the District for negligence.  The District filed a motion to dismiss for failure to comply with the claim notice requirements under chapter 4.96 RCW.  The court denied the motion.  The court, however, dismissed Ms. Williams’ claim on summary judgment as barred by the doctrine of implied primary assumption of risk.  She appeals.  The District cross-appeals the court’s denial of its motion to dismiss.    

Issue Presented: Whether the trial court erred in summarily dismissing Williams’ claim based upon the doctrine of implied primary assumption of risk.


Cross-Appeal Issue Presented:  Whether Williams’ claim should have been barred for failure to follow tort claim notice requirements under chapter 4.96 RCW.    
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5) 
No.: 28970-2-III

Case Name: State of Washington v. Troy Hamilton Trusley 

County: Benton

Case Summary: Troy Trusley struck and seriously injured a bicyclist with his vehicle.  An officer performing field sobriety tests concluded Trusley was under the influence of a central nervous system stimulant.  Blood test results were positive for methamphetamine.  Trusley was charged with vehicular assault and was convicted in a bench trial.  The court admitted the blood test results without objection.  Trusley appeals.         

Issues Presented: Whether (1) the court erred in admitting the blood test results, (2) the charging document failed to allege facts supporting each element of vehicular assault, and (3) Trusley’s waiver of his right to a jury trial was knowing, voluntarily and intelligent.      
6) 
No.: 29024-7-III


Case Name: Lamar Outdoor Advertising v. Joseph Harwood, et ux, et al

County: Spokane

Case Summary: Lamar Outdoor Advertising and Harwood were parties to a 10-year renewable lease for Lamar to maintain its billboard sign on the roof of a building owned by Harwood.  A termination provision of the lease required 90-day notice to Lamar if Harwood sold the building and the new owner desired sign removal.  The building was converted to condominiums and purchasers (Bell Franklin) advised they wanted the billboard removed.  The closing agent sent Lamar a 90-day notice of lease termination letter signed by Harwood and requesting removal of the sign.  Lamar did not consider the lease terminated.  New owner representatives dismantled and removed the sign without Lamar’s consent, rendering some components useless.  Lamar sued Harwood/Bell Franklin, et al for conversion and obtained a default judgment against some defendants.  The superior court vacated the default judgment and subsequently granted defendants’ motion for summary judgment dismissal.  Lamar appeals.                                

Issues Presented: Whether the trial court err in (1) vacating the default judgment, and (2) determining that the lease had been properly terminated and thereby granting summary judgment to the defendants.      

7) 
No.: 26899-3-III


Case Name: State of Washington v. Kevin Lee Hilton

County: Benton

Case Summary: Kevin Lee Hilton was convicted in 2003 of two counts aggravated first degree murder for the gunshot killings of his landlords Lawrence and Josephine Ulrich.  His convictions were reversed on appeal due to invalid search warrants.  State v. Hilton, unpub. op’n no. 22116-4-III (Wa. Ct. App. 2006).  Hilton was again convicted in a 2008 retrial.  He appeals.          


Issues Presented:  Whether (1) the court denied Hilton’s right to present a defense and right to counsel by refusing to allow third party perpetrator evidence, (2) the court erred in admitting evidence under the inevitable discovery and independent source doctrines, (3) prosecutorial misconduct denied him due process and a fair trial, (4) a subpoena duces tecum for his library records was unlawfully issued under an invalid “special inquiry judge” proceeding and also violated his right of privacy, (5) the court abused its discretion by admitting evidence of his financial condition as a motive to kill, (6) the court erred and violated his constitutional right to bear arms by admitting evidence of his history of gun ownership and gun club membership, (7) the court abused its discretion by admitting certain testimony of Hilton’s ex-wife, and (8) his defense was prejudiced by the trial court’s and prosecutor’s incorrect legal interpretation of a three-day pay-or-quit notice. 
8) 
No.: 29191-0-III 
Case Name: Stevens County v. Eastern Washington Growth Management Hearings Board

County: Stevens


Case Summary: Stevens County appeals the final decision and order and first order of compliance of the Eastern Washington Growth Management Hearings Board concluding the County’s subdivision ordinance fails to protect critical areas as required by the Growth Management Act (GMA).  

Issues Presented: Whether (1) a particular property owner (Wagenman) lacks standing to participate in the appeal; (2) the Board failed to properly defer to the County’s decision; (3) the superior court improperly deferred to the Board; (4) the Board improperly considered GMA planning goals; (5) the County could not violate the requirement to include best available science if the Board imposed no such requirement; and (6) whether the County’s subdivision ordinance must independently protect critical areas if the County’s critical areas ordinance already does so.     
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9) 
No.: 29056-5-III 
Case Name: State of Washington v. Lisa Ann Byrd

County: Yakima

Case Summary: During a vehicle stop, Lisa Ann Byrd sat in the car with her purse on her lap.  A police officer removed the purse and set it on the ground.  The officer then ordered Byrd out of the car and arrested her for possession of stolen property (license plates).  The officer handcuffed Byrd, placed her in a patrol car, and then searched Byrd’s purse, where he found methamphetamine.  Byrd was charged with possession of a controlled substance.  The trial court suppressed the drug evidence as the fruit of an unlawful post-arrest search of the purse without probable cause and dismissed the charge against Byrd.  The State appeals.

Issue Presented: Whether the search incident to arrest exception to the exclusionary rule under the Fourth Amendment and article I section 7 of the Washington State Constitution justified the search and seizure of methamphetamine from Byrd’s purse. 
