WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Tuesday, June 21, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 28777-7-III

Case Name: State of Washington v. Eric Christopher Gantt

County: Yakima

Case Summary: A patrol officer observed a van with two people standing on the passenger side.  A few minutes later the officer observed the van in front of another driveway.  A man was walking toward the residence and a woman was seated in the van.  The officer activated his emergency lights, stopped behind the van, and asked the man (Gantt) what he was doing.  Gantt appeared nervous and said he was looking for a friend.  The van had an expired trip permit.  A backup officer familiar with Gantt arrived and saw suspected contraband in open view through the van’s windows.  Gantt denied the officer’s request to search the van.  An officer learned from dispatch that item of mail in the van was stolen in a burglary that evening.  The contraband was seized from the van pursuant to a telephonic search warrant.  The court denied Gantt’s motion to suppress the evidence.  He was convicted of residential burglary, second degree possession of stolen property, and five counts of second degree identity theft.  He appeals. 

Issues Presented: Whether (1) the police officer’s initial contact with Gantt outside his vehicle was an unlawful seizure that violated his privacy rights under the Fourth Amendment to the United States Constitution and/or article I, §7 of the Washington Constitution (2) the evidence seized from Gantt’s van must be suppressed as the fruits of an unlawful seizure, and (3) a community custody condition prohibiting Gantt from consuming or possessing alcohol is not crime related and therefore invalid.  

2) 
No.: 28045-4-III

Case Name: In re the Marriage of Mark R. Kranches & Pamela J. Kranches

County: Spokane

Case Summary: The superior court entered a decree dissolving the Kranches’ 22-year marriage and adopted a property distribution plan presented by Mr. Kranches.  He was represented by counsel; Ms. Kranches was pro se.  She subsequently filed a CR 60(b) motion to vacate the property distribution, alleging she was of unsound mind at the time of the agreement and that Mr. Kranches failed to fully disclose assets.  A court commissioner denied the motion, but without prejudice as to her unsound mind claim.  She moved for revision in superior court.  Pending the court’s decision, she filed a second CR 60(b) motion.  The commissioner granted that motion, finding the property distribution disparate and Ms. Kranches of unsound mind.  The superior court denied Mr. Kranches’ motion for revision.  He appeals.  

Issues Presented:  Whether the trial court misapplied CR 60(b) standards and thereby abused its discretion when it vacated the property distribution agreement.          

3)
No.: 28901-0-III

Case Name: State of Washington v. Julio Cesar Rodriguez

County: Yakima
Case Summary: A police officer observed 16-year-old Julio Rodriguez walking near rose gardens and holding a rose in Westside Park in Grandview.  The officer told Rodriquez “give me the rose, clear out of the park for today and we’ll let it go at a verbal warning.”  Within 15 minutes, the officer again saw Rodriguez in the park with his girl friend and informed him he was criminally trespassed from the park and would be arrested if he ever came back.  Six weeks later, the officer saw Rodriguez in the park and arrested him for second degree criminal trespass.  The juvenile court found Rodriguez guilty of that offense.  He appeals.  
Issues Presented: Whether (1) the officer lacked the authority to permanently trespass a citizen from a public park, (2) Rodriguez’s due process rights were violated when he was permanently trespassed from the park, and (3) the evidence was sufficient to support his conviction for second degree criminal trespass. 
4) 
No.: 28668-1-III

Case Name: State of Washington v. Olga V. Shved

County: Franklin

Case Summary: Olga Shved was charged with first degree assault of a child under RCW 9A.36.120(1)(b)(ii)(A)(intentionally assaults the child and causes substantial bodily harm, and the person has previously engaged in a pattern or practice either of  assaulting the child which has resulted in bodily harm that is greater than transient physical pain or minor temporary marks).  The victim was her daughter who suffered skull fractures and broken bones.  The court instructed the jury on that charge, as well as on an uncharged alternative means of committing the crime, RCW 9A.36.120(1)(b)(ii)(B) (intentionally assaults the child and causes substantial bodily harm, and the person has previously engaged in a pattern or practice either of causing the child physical pain or agony that is equivalent to that produced by torture).  The jury returned a general verdict of guilty as charged.  Shved appeals.         

Issues Presented: Whether (1) the court committed prejudicial error by instructing upon an uncharged alternative means of first degree assault of a child, (2) the court’s instructions erroneously omitted essential elements of the charged offense, (3) the evidence was insufficient to support the conviction, (4) the court erred under ER 404(b) by rejecting evidence to support Shved’s theory that the crime was committed by another individual with a history of assaulting adults, (5) prosecutorial misconduct in closing argument denied Shved a fair trial, (6) police obtained statements from Shved in violation of her Miranda rights, and (7) the court violated Shved’s due process right to a jury trial by permitting expert opinion that the child’s injuries were non-accidental.     
11:00 AM

5) 
No.: 28937-1-III

Case Name: Jorge L. Cantu v. Department of Labor & Industries, et al 

County: Yakima

Case Summary: Jorge Cantu injured his knee on the job at WestFarm Foods in 2004.  He filed a worker’s compensation claim with the Department of Labor and Industries, and WestFarm was ordered to pay him a permanent partial disability award.  The claim was closed in 2005.  Later that year, Cantu filed to reopen his claim on the basis his knee injury had subsequently caused severe back pain and related psychological problems.  The Department denied his request and its decision was affirmed by the Board of Industrial Insurance Appeals.  The superior court reversed the Board decision, entering findings that Cantu’s industrial knee injury caused his back pain and related pain and depressive disorders.  The superior court thus ordered Cantu’s claim reopened for medical treatment.  WestFarm appeals.                 

Issue Presented: (1) Did the superior court err by not deferring to the findings made by the Board of Industrial Insurance Appeals, and if not, (2) whether substantial credible evidence supports the superior court’s findings that Cantu’s industrial knee injury caused his condition to objectively worsen following closure of his worker’s compensation claim.          
6) 
No.: 29369-6-III


Case Name: Haley E. Weekes v. Kittitas County

County: Yakima

Case Summary: Haley Weekes sued Kittitas County for negligence after she lost control of her car on an icy downhill portion of the Vantage highway, collided with another vehicle, and suffered serious injuries.  In consultation with staff, the county commissioners had balanced cost concerns with the need for ice-free roads and decided against using de-icers on the highway.  The superior court granted the County’s motion for summary judgment and dismissed the case.  Weekes appeals.                                

Issues Presented: Whether (1) the court erred in concluding that the County’s decision whether to use de-icer was a “discretionary function” for which it was entitled to immunity, and (2) there exists any material issue of fact requiring a trial as to whether the County breached its duty to maintain its roads in a condition reasonably safe for travel.  
7) 
No.: 29005-1-III


Case Name: Carlos Diaz, et ux v. Washington State Migrant Council

County: Franklin

Case Summary: Carlos Diaz sued the Washington State Migrant Council for wrongful termination in violation of public policy after its board of directors voted unanimously in December 2007 to fire him from the position of executive director.  He asserts his termination was motivated by his requests for board members allegedly in this country illegally to resign.  The court granted Diaz’s motion to compel discovery and ordered the Council to produce evidence of each board members’ citizenship/immigration status.  The Council was unable to fully comply because several board members asserted the Fifth Amendment privilege against self-incrimination.  The court imposed as discovery sanctions (1) the Council shall be deemed to have admitted that those board members who asserted Fifth Amendment rights were not lawfully in the United States on the date Diaz was terminated, (2) Diaz shall be entitled to an adverse inference jury instruction regarding the board members’ immigration status, and whether he was discharged for raising that issue, (3) a $1500 attorney fee award to Diaz, and (4) the Council, due to its  refusal to answer questions on key factual issues, is precluded from arguing on summary judgment that there was an overriding justification for Diaz’s termination.  Trial has been stayed pending appellate review of the court’s discovery rulings.                          


Issues Presented: (1) Whether the court abused its discretion by compelling discovery on the immigration status of the Migrant Council’s board members, (2) if the discovery order is valid, whether the court abused its discretion by imposing sanctions imposed against the Migrant Council when its discovery noncompliance was due to board members asserting Fifth Amendment rights, (3) whether the adverse jury instruction contemplated by the court is overbroad, and (4) whether the court’s limiting of the Council’s summary judgment arguments was improper.        
