WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

CASE SUMMARIES FOR ORAL ARGUMENT

                  ****************************************************


The following summaries are drawn from briefs and lower court judgments. The summaries have not been reviewed for accuracy by the judges and are intended to provide a general idea of facts and issues presented in the cases.  The summaries should not be considered official court documents. Facts and issues presented in these summaries should be checked for accuracy against records and briefs, available from the Court, which provide more specific information. 

    ******************************************************
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Location: 500 N. Cedar St., Spokane 
___________________________________________________________

9:00 a.m.

1)
No.:  33083-4
Case Name: City of Airway Heights v. Eastern WA Growth Mgt Hearings Board, et al

County: Spokane
           Case Summary: Washington State’s Growth Management Act (GMA) prohibits “development in the vicinity of a military installation that is incompatible with the installation’s ability to carry out its mission requirements.”  RCW 36.70A.530(3). The City of Airway Heights adopted Ordinance Nos. C-797 and C-798 to provide a conditional use process for multi-family residential development in the vicinity of Fairchild Air Force Base (FAFB) and Spokane International Airport (SIA).  Spokane County, the City of Spokane, and the Spokane Airport Board (collectively “Petitioners”) filed a petition for review to the Eastern Washington Growth Management Hearings Board (Board), alleging the development regulations violated provisions of the GMA that protect military installations and airports from incompatible development.  Brigitta Archer, an owner of the subject property, intervened.  The Board concluded the City’s ordinances were not in compliance with the GMA, remanded the ordinances, and entered an order of invalidity.  The superior court reversed the Board.  The Petitioners appeal.
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2) 
No.: 32121-5
Case Name: Betty Jean Triplett, et al v. Washington Dept. of Social & Health Services, et al 

County: Spokane
Case Summary:  Kathleen Smith died of asphyxiation as a result of drowning when she suffered a seizure in the bathtub at Lakeland Village—a state operated facility for persons with mental disabilities.  At the time of Smith’s death, there was a management directive requiring a staff member to be within arm’s reach of her at all times she was bathing.  Smith was not supervised at the time she drowned.  Smith’s mother Betty Jean Triplett and her brother Kevin Smith—in their personal capacities and as co-personal representatives of Smith’s Estate—filed a 42 U.S.C. § 1983 action against the Washington State Department of Social and Health Services (DSHS), the Washington State DSHS Division of Developmental Disabilities, Washington State Department of Social & Health Services Aging & Disability Services Administration, Secretary Robin Arnold-Williams, Director Linda Rolfe, Lakeland Village, and nurse Michael Noland who was assigned to supervise Smith at the time of her death (collectively the State).  The plaintiffs alleged Smith was denied her substantive due process rights to reasonable safety and bodily security.  The State moved for summary judgment on grounds there was no violation of a federally protected right, that Noland is immune from suit under the doctrine of qualified immunity, and that DSHS, its subagencies, Secretary Arnold-Williams, and Director Rolfe are not “persons” subject to suit under § 1983.  The trial court denied the State’s motion for summary judgment.  This court granted the State’s motion for discretionary review.  
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3) 
No.:  33064-8
Case Name:  John Doe v. Benton County Prosecuting Attorney

County:  Benton

Case Summary:  John Doe is one of several level one sex offenders residing in Benton County who obtained an injunction to prevent the disclosure of their sex offender registration forms on a public records request.  Doe then brought a petition for removal from the sex offender registry, and preemptively moved to have all identifying information redacted from the records generated in the case.  He argued that the threat of exposure to the individual seeking information on level one sex offenders warranted redacting the records so as to protect the rights secured by the injunction.  Applying Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982), the trial court denied Doe’s motion, finding that he had failed to establish a serious and imminent threat to an important interest.  Doe appeals.
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4) 
No.: 33175-0

Case Name:  Garrett Ranches, LLC v. Larry Honn Family, LLC 


County:  Whitman


Case Summary:  The Larry Honn Family, LLC (Honn) and Garrett Ranches, LLC (Garrett) entered a lease with an option to purchase farmland.  The parties attempted to arbitrate a dispute pursuant to the lease’s arbitration clause, which required each party to select an arbitrator and for those arbitrators to select a third arbitrator.  The parties’ arbitrators deadlocked on choosing a third arbitrator and the court extended their time to make the appointment.  The deadline passed and the court appointed Timothy Esser as the third arbitrator.  Honn discovered that Esser was previously partners with Gary Libey, a member of the law firm representing Garrett.  Honn also submitted an affidavit from an individual who claimed that Esser, Libey, and the trial judge are often seen together at restaurants.  The court rejected Honn’s argument that it lacked authority to appoint the third arbitrator, denied Honn’s motion to reconsider the appointment, and declined to recuse itself.  The arbitration panel issued an award adverse to the Honn.  The court entered an order confirming the award.  Honn appeals.
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5) 
No.: 33031-1

Case Name:  Tri-City Railroad Company v. State of WA Utilities and Transportation


County:  Benton

Case Summary:  In 2013, the City of Kennewick petitioned the Washington Utilities and Transportation Commission for permission to construct an at-grade crossing to connect a Kennewick street with a Richland street.  An administrative law judge (ALJ) denied the request on the basis Kennewick failed to establish sufficient “public need” to outweigh the hazards inherent with at-grade crossings.  Kennewick and Richland sought administrative review.  The Commission overturned the ALJ’s decision and entered an order granting the petition for the new crossing.  The Commission reasoned that additional factors of economic development and the broader public policy context were part of the “public need” and, in addition to slight improvements to public safety, outweighed the hazards inherent in at-grade crossings.  Tri-City Railroad Company petitioned for judicial review.  The superior court affirmed the Commission’s order.  Tri-City appeals, contending the Commission (1) lacked statutory authority to consider the additional factors as part of the public need, (2) entered an order that violated its precedent, and (3) improperly considered public comment as substantive evidence without notice and an opportunity for cross-examination.
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6) 
No.: 32921-6

Case Name:  Tammy Wolf Slack v. Lucinda Luke, et al


County:  Benton


Case Summary:  Tammy Slack resigned her employment with the Department of Corrections (DOC) after it refused to accommodate her disabilities.  She attempted to bring a tort claim against the DOC, but did not file it within the statute of limitation.  She then sued her attorney Lucinda Luke for legal malpractice.  The court granted Luke’s motion for summary judgment on the basis Slack did not produce expert opinion on the likelihood of success of her underlying failure to accommodate claim.  Slack appeals.   Luke also argues, and Slack contests, four alternative grounds upon which summary judgment could have been granted: (1) Luke and Slack did not have an attorney client relationship as a matter of law; (2) Luke did not breach any duty to Slack because an attorney has no  duty to file a frivolous claim; (3) Slack’s underlying failure to accommodate claim fails as a matter of law for lack of proof; and (4) recovery on the  claim is precluded by the Industrial Insurance Act.
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