WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Tuesday, March 15, 2016
Location:  500 N. Cedar St., Spokane
___________________________________________________________

9:00 a.m.
1)
No.: 323544

Case Name: State of Washington v. Eric D. Gray

County: Spokane

Case Summary: 17-year-old Eric Gray sent a picture of his penis to the mobile phone of an adult woman. Mr. Grey was then convicted of dealing in depictions of a minor engaged in sexually explicit conduct in the second degree.  On appeal, Mr. Gray contends that the prohibition against dealing in child pornography is unconstitutionally overbroad and vague.  He argues that the statute can only survive a facial challenge by limiting its reach to situations where the distributor is different from the person depicted in the photographs. The ACLU and Juvenile Law Center filed an Amicus brief, recasting the issue as a non-constitutional issue of statutory interpretation.  They argue that it would be absurd to allow convictions of minors for distributing sexually explicit pictures of themselves, because they would be both the perpetrator and the victim of the crime. 

Division Three Briefs
2) 
No.:  324869

Case Name: Lori Sweeney v. Adams County Public Hospital District, et al  
County: Adams

Case Summary: Lori Sweeney tripped and injured her shoulder at a rural area gas station.  A local physician’s assistant, Allen Noble, initially treated her but ultimately transferred her to Dr. James Dunlap, an orthopedic surgeon in Spokane.  After suffering shoulder complications, Mrs. Sweeney filed a medical malpractice claim against Mr. Noble, and Adams County Public Hospital District No. 2.  More than three years after the injury, Mrs. Sweeney amended her complaint to include Dr. Dunlap and Providence Health Services as defendants.  The trial court summarily dismissed Mrs. Sweeney’s complaint against Mr. Noble for lack of evidence on causation.  The trial court also dismissed the complaint against Dr. Dunlap for failure to file within the statute of limitations.  Mrs. Sweeney appeals contending she established the causation element of her negligence claim against Mr. Noble and the statute of limitations did not bar her complaint against Dr. Dunlap.  

Division Three Briefs
3)
No.: 331113

Case Name: City of Spokane v. Blayne L. Dutton 

County: Spokane 

Case Summary: In 2013, the city of Spokane determined the buildings on Blayne Dutton’s property were substandard and imposed $1,800 in fees as a lien against the property.  Mr. Dutton appeals, arguing the city’s inspection of his property constituted a warrantless search in violation of his Fourth Amendment and state constitutional rights.  He also argues the city’s building official and hearing examiner did not have jurisdiction to hear an action to either (1) prevent or abate a nuisance or (2) impose fees.
Division Three Briefs
11:00 a.m.

​​_______________________________________________________________________
4) 
No.: 331962 (Anchor Case)


Consolidated: 332390


Case Name: Chelan Basin Conservancy v. GBI Holding Co.  


County: Chelan


Case Summary:  In 1961, GBI Holding Co. (GBI) acquired property along the shoreline of Lake Chelan as part of a project to widen the highway adjacent to the lake.  Between 1961 and 1962, GBI filled the property with materials excavated during the roadway construction, raising that portion of the land along the lake so that the property remained above lake level year round.  This property, commonly referred to as the “Three Fingers” fill, is currently vacant.  In 2011, the Chelan Basin Conservancy (CBC) filed this action for removal of the fill alleging (1) trespass, (2) the fill violates the public right of navigation, and (3) the fill violates rights to use and enjoy the lake under the public trust doctrine.  The trial court granted summary judgment to CBC, finding that the fill was not entitled to protection of the Shoreline Management Act (SMA) and that the fill interfered with the public right of navigation and violated the public trust doctrine.  The State and GBI appeal, arguing: (1) CBC lacked standing to bring this action, (2) the trial court erred in concluding the fill is not protected by the SMA, (3) the trial court erred in concluding the fill violates the common law public trust doctrine, and (4) genuine issues of material fact remain precluding summary judgment.  The City cross-appeals seeking review of the court’s order granting reconsideration and denying the City’s cross-motion for summary judgment.
Division Three Briefs
5)  
No.: 332454

Case Name: Rhonda L. Duncan, dba v. Washington, Dept. of Revenue


County: Spokane

Case summary: Rhonda Duncan, the owner of a medical marijuana dispensary, paid state retail taxes on each transaction involving medical marijuana for 2009. She later requested a tax refund, claiming that medical marijuana is a prescription drug exempt from retail sales tax. The Department of Revenue denied her refund. The Board of Tax Appeals affirmed the denial. The superior court reversed the Board, finding the sale of marijuana is exempt from the retail sales tax. The Department appeals, arguing that the legislature never intended to exempt sales of medical marijuana from retail sales taxes.     

Division Three Briefs
