WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing: Friday, June 10, 2016  
Location: 500 North Cedar, Spokane 
___________________________________________________________

9:00 a.m.
1)
No.:  336824 

Case Name: City of Clarkston v. Valle Del Rio, LLC, et al

County: Asotin 

Case Summary: After Washington voters approved Initiative Measure No. 502, which legalized the production and sale of marijuana, the City of Clarkston adopted an ordinance that placed a city-wide moratorium on activities related to recreational use of marijuana authorized by I-502.  In May 2015, Matt Plemmons and Aaron Tatum, owners of Valle Del Rio LLC, dba Greenfield Company, applied for a business license with Clarkston for the retail sale of paraphernalia for use with tobacco and cannabis products.   After acquiring a license, Valle Del Rio opened a retail store within Clarkston that sold marijuana.  Clarkston sued Valle Del Rio, and the trial court granted Clarkston a temporary restraining order that prevented Valle Del Rio from the retail sale of marijuana in Clarkston.  The trial court held a show cause hearing and converted the restraining order into a preliminary injunction.  Valle Del Rio now appeals the injunction, contending Clarkston failed to meet its burden for an injunction, the operation of a marijuana retail store is not a nuisance per se, and the Clarkston ordinance was preempted by Washington State law.
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2) 
No.: 329348

Case Name: Estate of Joan R. Eikum, et al v. Samuel Joseph, et al

County: Spokane  

Case Summary: In 2009, Dr. Samuel Joseph cleared Joan Eikum for an elective knee surgery. The stress from the surgery caused a heart attack because of an underlying and undiagnosed heart condition.  The treatment for the heart attack caused further complications and ultimately killed her.  Because Dr. Joseph did not diagnose the heart condition or warn her of the risks associated with doing knee surgery with her unexplained symptoms, Ms. Eikum’s estate sued Dr. Joseph on theories of medical negligence and breach of informed consent.  The trial court entered a judgment as a matter of law on the informed consent claim after the close of the plaintiff’s case-in-chief.  Ms. Eikum’s estate also requested supplemental jury instructions on two duties a doctor owes his or her patients.  The first involved “reasonable prudence” in conducting further tests, and the second involved a doctor’s duty to inform a patient about material facts.  The jury found Dr. Joseph did not violate the standard of care.  Ms. Eikum appeals, raising three issues: (1) the trial court erred when it entered a judgment as a matter of law on the informed consent claim, (2) the trial court erred in allowing statements from a learned treatise, and (3) the trial court erred in failing to include Ms. Eikum’s proposed supplemental jury instructions.
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3)
No.:  333523

Case Name: Jonathon J. Sprague v. Spokane Valley Fire Department, et al

County: Spokane

Case Summary:  While employed with the Spokane Valley Fire Department, Captain Jonathon Sprague founded the Spokane Christian Firefighters Fellowship (SCFF).  He began using his work email to distribute SCFF newsletters and to discuss certain issues from a religious perspective.  In April 2012, he was reprimanded for using his work email for personal purposes.  He refused to comply with orders to desist and was reprimanded, suspended, and ultimately fired for insubordination.  He unsuccessfully appealed his termination to the Civil Service Commission before filing an action seeking an injunction against the Department, reinstatement of his position, and damages for wrongful termination.  The trial court dismissed his claims on summary judgment, finding (1) that the Department’s policy on personal use of work email is constitutional and (2) that the Civil Service Commission hearing collaterally estopped re-litigation.  Mr. Sprague now appeals. 
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4) 
No.:  336221, consolidated with: 336239

Case Name:  City of Spokane v. Spokane County, et al

County: Spokane
Case Summary: The City of Spokane (the City) enacted Ordinance C-35231 (the Ordinance) in order to provide local senior citizens with a property tax exemption.  The Spokane County Assessor and Treasurer (collectively “the County”) refused to implement the Ordinance due to their belief it exceeded the City’s statutory and constitutional authority.  The Department of Revenue (DOR), also believing the Ordinance exceeded the scope of the City’s authority, issued a directive to the County Assessor not to implement the Ordinance.  In response, the City filed a complaint to compel the implementation of the Ordinance.  The trial court granted the City’s request, compelling the County to implement the Ordinance and annulling DOR’s directive. The County and DOR appeal.  The County argues the writ should not have been issued because: (1) there was no clear duty for the County to implement the Ordinance; (2) alternative remedies existed for the City; (3) the City is not a beneficially interested party; and (4) the writ exceeds the scope of the Ordinance itself.  DOR argues the County had no legal duty to implement the Ordinance because: (1) the City has no authority to create local tax exemptions; and (2) the Ordinance violates the uniformity requirements of the Washington Constitution.  
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5) 
No.:  336841

Case Name:  Tapio Investment Company I, et al. v. State of Washington 

County: Spokane  
Case Summary: Tapio Investment Company I, Monarch Investment, Tapio Office IV Partnership, Cloninger/Eucker Partnership, Pamela M. Cloninger, and Cloninger Associates, L.L.C.  (collectively “Tapio”) filed an inverse condemnation lawsuit against the State of Washington Department of Transportation (WSDOT) for the alleged unconstitutional taking of its office building complex known as Tapio Center during pending construction of the North-South Corridor freeway project (“the Project”) in Spokane.  The case proceeded to a jury trial on a theory thus far not expressly recognized in Washington case law—that oppressive precondemnation conduct and undue delay by WSDOT in acquiring Tapio Center has destroyed the fair market value and the owner’s right to use and dispose of the property, thus constituting a taking by inverse condemnation that requires immediate just compensation. At the close of Tapio’s case, WSDOT moved for dismissal under CR 50(a) for failure by Tapio to present substantial evidence to support its takings claim as a matter of law.  The trial court granted WSDOT’s motion and dismissed Tapio’s case, ruling that even if the oppressive conduct/undue delay theory were recognized in Washington, Tapio presented no evidence to support it.  Tapio appeals.    
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