WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  October 20, 2016
Location:  500 North Cedar, Spokane  
___________________________________________________________

9:00 a.m.
1)
No.: 311856
Case Name:  State of Washington v. Kelly Eugene Small 

County: Okanogan 
Case Summary:  A jury found Kelly Small guilty of first degree rape, first degree burglary, and forgery.  The trial court imposed an exceptional sentence of 356 months for the rape and burglary convictions with an additional 24 month sexual motivation enhancement.  Mr. Small appeals, arguing the trial court erred when it (1) admitted indented writing as evidence, (2) imposed the sexual motivation enhancement, and (3) instructed the jury it had a “duty” to find the defendant guilty if the State proved each element of the various crimes beyond a reasonable doubt.  
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2) 
No.:  339823
Case Name:  Friends of North Spokane County Parks v. Spokane County, et al

County: Spokane  

Case Summary: In 2001, the Roundup Company, doing business as Fred Meyer, deeded a parcel of land to Spokane County (the County) that became known as Freddy Park.  The deed contained a restriction that the park must be maintained as a natural community park, with vehicle access only from a road known as Standard Drive.  Star Saylor Investments (Star Saylor) owns a parcel that borders Freddy Park to the south and sought an extension of Standard Drive to cut across Freddy Park for its benefit.  The County, Fred Meyer, and Star Saylor (Respondents) approved an amendment to the 2001 deed allowing for the construction of a public road through Freddy Park.  Friends of North Spokane County Parks (Friends) filed a lawsuit to stop the construction. Friends’ lawsuit was dismissed, but the dismissal was reversed by this court in 2014.  Following further litigation, the superior court granted summary judgment to the Respondents because Friends failed to timely file its lawsuit under RCW 32.36.330.  Friends filed a motion for reconsideration, arguing the Respondents waived any statute of limitations defense pursuant to CR 12(g), but the motion was denied.  Friends appeals, arguing: (1) RCW 32.36.330 does not apply to Friends because it was not a party to the challenged land use decisions, and (2) the Respondents waived the statute of limitations defense.  Both sides assert the record will allow this court to affirm summary judgment in their favor.   
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3)        No.: 326527
Case Name: Estate of Lorraine P. Hensley, et al v. Community Health Association, et al


Case Summary: Lorraine Hensley was treated for sinusitis by health care professionals at Community Health Association of Spokane (CHAS), Spokane Ear, Nose, and Throat Clinic (SENT), and Providence Holy Family Hospital (Providence).  These providers did not believe Ms. Hensley was at risk of infection entering her brain and did not admit her to the hospital.  Ms. Hensley died shortly thereafter due to a bacterial infection in her brain. Her estate filed suit for medical negligence, failure to obtain informed consent, and other claims not relevant to this appeal.  The trial court directed the verdict on informed consent.  The jury returned defense verdicts for CHAS and SENT.  The jury hung as to Providence and a mistrial was entered.  The Estate moved for a new trial based on juror misconduct.  The trial court denied the motion.  The Estate appeals, arguing the trial court erred when it (1) denied the Estate’s summary judgment motion; (2) directed the verdict on informed consent; and (3) denied the Estate’s motion for retrial.  Providence cross appeals, arguing the trial court erred when it denied Providence’s motions for judgment as a matter of law.  Providence also argues judgment as a matter of law on medical negligence was required because the Estate’s experts did not testify to a reasonable degree of medical certainty—an argument SENT also makes in its cross-appeal.
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4)        No. 319962, consol. with 337464


Case Name: State of Washington v. Fidel Cortez, Jr.


Case Summary: Fidel Cortez appeals his conviction for burglary and 
two counts of robbery.  He argues: (1) prosecutorial misconduct, (2) improper denial of a motion to suppress evidence, (3) evidence insufficiency, (4) improper limits on cross-examination, (5) improper admission of evidence, and (6) cumulative error.  In a statement of additional grounds Mr. Cortez contends that because he retained private counsel, the trial court erred in imposing a court-appointed attorney fee as a legal financial obligation (LFO).  
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5)  
No.:  31188-1-III and 31205-4-III


Case Name:  State v. Armando Lopez; State v. Jaime Lopez


County:  Yakima


Case Summary:  Early one morning in 2011, law enforcement stopped a vehicle driven by Armando Lopez.  Jaime Lopez was one of three passengers.  Law enforcement believed the vehicle’s occupants had been involved in a nearby gang-related shooting.  Three firearms were found along the path the vehicle travelled.  Following a jury trial, Armando and Jaime were convicted of one count of drive-by shooting and seven counts of first degree assault with firearm enhancements.  Armando was also convicted of first degree unlawful possession of a firearm.  They appeal, jointly contending (1) the “to convict” instructions for first degree assault omitted specific intent, an essential element of the crime, (2) insufficient evidence supports their first degree assault convictions, (3) the trial court improperly gave a confusing transferred intent instruction that relieved the State of its burden to prove an essential element of first degree assault, (4) the trial court improperly admitted expert gang testimony, and (5) the trial court erred by admitting statements they made to a jail booking officer regarding their gang affiliation.  They also each make a separate contention.  Armando, sentenced to life without the possibility of release as a persistent offender, contends his sentence is unconstitutional while Jaime challenges the accomplice liability instruction.
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