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This week’s bills include four measures dealing with the subject of bail and pre-trial release and one dealing with DV-Firearms issues.
Bail and Detention Issues
All of these bills deal with the public outcry following the Clemmons incident and represent various responses ranging from immediate and radical change to a more measured and deliberate approach.

Two Proposed Constitutional Amendments
So far there are two proposed Amendments to the Washington Constitution, SHJR 4220 and HJR 4218:
Here is how they differ:


SHJR 4220: (note this substitute version was filed 1/26/10):

Article I, section 20. All persons charged with crime shall be

bailable by sufficient sureties, unless no condition except detention

of the person prior to trial will reasonably assure public safety, or

except for capital offenses, when the proof is evident, or the

presumption great.

HJR 4218:

Article I, section 20. All persons charged with crime shall be

bailable by sufficient sureties, except for capital offenses and

offenses that may result in a mandatory life sentence upon conviction

when the proof is evident, or the presumption great.
Neither of these measures would in and of themselves cause any immediate change in present practices, and our committee recommends SCJA take no position.

HB 3056: (SB 6779)

This bill is of a little greater significance, since it basically would supplant CrR 3.2 and CrRLJ 3.2.  You will recall that several years ago those rules were re-written to address concerns about racial disparities in detention practices.

This bill only becomes effective if SHJR 4220 is passed by the voters.
It would:

· Elevate consideration of public safety “supplement, not supplant” to an equal status with consideration of likelihood to appear.  Section 3.

· Provides for expedited review in court of appeals via writ under RCW 7.36. Section 4.

· Among other things, the judge is to consider the strength of the case. Section 5.

· No release if capital offense unless judge believes no danger to community. Section 7.

· Court MUST hold hearing to detain on grounds of danger to public, DV, violent crime, if prosecutor demands it.  At first appearance, or up to five days later upon continuance, during which time the defendant is detained. Section 8

· Court must issue written findings explaining why the detention is ordered (for purpose of review).  Later release only if court satisfied that there are compelling reasons to grant release. Section 10.
The net effect of these provisions would be to create a “mini” trial when community safety concerns are raised; this will create a substantial local judicial impact.  
As mentioned, the bill would essentially repeal part of CrR 3.2 and CrRLJ 3.2. This issue arises as to whether this bill (combined with the constitutional amendment) can properly supplant the court rule.  To the extent that SCJA needs to give internal thought to this point, we do not reach consensus as to whether SHJR 4220 is sufficient to allow this under separation of powers principles.
As to the bill, we recommend no position, but a fiscal note should be requested.
SB 6673    This bill has several sponsors from both parties.  It would take a more measured approach by setting up a study group with legislative, judicial, prosecutor, defense attorney, police, civil liberties, bail bond and other membership.  It would report by December, 2010 on various aspects of pretrial release considerations, including bail bond issues, risk assessments, etc.  It appears to be a more reasoned and comprehensive approach.  We recommend support.  Caveat:  does Superior/District Court participation cause any concern?
DV/Firearms
Goodman Draft Bill:  This bill would amend RCW 9.41.040 and make 2nd Degree UPF apply to instances where firearms possession occurs when a person:

· Has been acquitted due to insanity;

· Has been convicted of harassment;

· Has been restricted by NCO, Anti-harassment, or Title 26 restraining order, where the person has notice.
Our impression is that the Family/Juvenile Law Committee may have some concerns on the bill due to the notice issues on various civil protection orders. It should be noted that civil orders must prohibit firearms possession, even in temporary orders.   It should also be noted that on this latter point, the legislation brings Washington Law more into line with Federal law addressing firearms possession.

 Criminal Law Committee recommends no position.

Judge Sam Cozza

SCJA Criminal Law Committee.
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