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SB 6470 ICWA Cases Burden of Proof
Senators Kauffman, Hargrove, Prentice, Gordon, Regala, Keiser, McAuliffe, Stevens, and Kline

Amends RCW 13.34.130 and 13.34.190 to more closely track ICWA (25 USC 1912 (e) & (f)) language.  
ICWA language:

(e) Foster care placement orders; evidence; determination of damage to child

No foster care placement may be ordered in such proceeding in the absence of a determination, supported by clear and convincing evidence, including testimony of qualified expert witnesses, that the continued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.

Bill language (Sec. 1(b)(i))

The court may not order an Indian child, as defined in 25 U.S.C. Sec. 1903, to be removed from his or her home unless the court finds, by clear and convincing evidence including testimony of expert witnesses, that the continued custody of the child by the parent is likely to result in serious emotional or physical damage to the child.

ICWA language:

(f) Parental rights termination orders; evidence; determination of damage to child

No termination of parental rights may be ordered in such proceeding in the absence of a determination, supported by evidence beyond a reasonable doubt, including testimony of qualified expert witnesses, that the continued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.

Bill language (Sec. 2 (2))

After hearings pursuant to RCW 13.34.110 or 13.34.130, the court may enter an order terminating all parental rights to an Indian child as defined in 25 U.S.C. Sec. 1903 only if the court finds that the allegations contained in the petition as provided in RCW 13.34.180(1) are proved beyond a reasonable doubt and that the continued custody of the child by the parent is likely to result in serious emotional or physical damage to the child.
RECOMMENDATION:  No Position with Suggested Language Change


Comments:  If the legislature feels it necessary to place federal law into state law, FJLC would prefer that the state statutory language mirror accurately the language in ICWA.  This is particularly true for Section 2, which as written in the bill, seems to require that the court find EVERY element of the petition beyond a reasonable doubt, when ICWA requires only that the continued custody of the child is likely to result in serious emotional or physical damage to the child be proven beyond a reasonable doubt.  For both sections, the language from ICWA should be used, not an inaccurate paraphrase.
SB 6561 Restricting Access to Juvenile Offender Records

Senators Hargrove, McCaslin, Regala, and Stevens
Provides that Class A felony offender records may be restricted upon motion of the respondent if certain conditions are met.  Provides that records of Class B&C felonies and gross and regular misdemeanors are automatically restricted after the offender’s 18th birthday if certain conditions are met.  Defines "restricted," "restricting," or "access restricting" as, except as otherwise provided in this chapter, no person or entity may obtain the records of a juvenile offender.  Provides that upon subsequent conviction or adjudication, the order restricting access is nullified.
RECOMMENDATION:  No Position with Concerns

Comments:  Not requiring an order to restrict access to certain records will reduce fiscal impact on court (as opposed to requiring orders of sealing).  However, some law enforcement agencies will not restrict access to records absent a court order directing so.  Thus, some offenders whose records may be restricted at court may find that their records are nonetheless distributed by the WSP or other agencies.  In addition, the bill provides that subsequent conviction or adjudication nullifies the order restricting access.  However, the majority of records will be restricted without a court order, raising the question whether in those cases the records remain restricted as there is no order to be nullified.  If so, that leaves an obvious argument that automatic restrictions would not be deemed unrestricted by subsequent convictions/adjudications.  That is probably not the legislative intent and will no doubt lead to litigation and appeals.
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