MEMORANDUM
To:
Judge Tari Eitzen

From:
Brian Holleran

Subj:
State Statutes re: Bail
Issue:


Whether there are any states that have statutes allowing judges to deny bail pending trial if the judge finds that the accused poses a danger to the community?
Short Answer:


Yes, there are several states that allow judges to deny bail pending trial if the judge finds that the accused poses a danger to the community.  However, this rule is usually only applicable to persons accused of certain offenses, and/or the judge must make additional findings as well.  A synopsis of these statutes is found below.  Note that this research only includes an alphabetical survey of states through Maryland, including the District of Columbia. 

Arizona: 


A.R.S. § 13-3961 allows the judge to deny bail in either of two circumstances.  First:

A person who is in custody shall not be admitted to bail if the proof is evident or the presumption is great that the person is guilty of the offense charged and the offense charged is: 1) a capital offense, 2) sexual assault, 3) sexual conduct with a minor who is under fifteen years of age, 4) molestation of a child under fifteen years of age, or 5) a serious violent offense if there is probable cause to believe that the person has entered or remained in the United States illegally….
A.R.S. § 13-3961(A).  The second circumstance is as follows:

[I]f the person is charged with a felony offense and the state certifies by motion and the court finds after a hearing on the matter that there is clear and convincing evidence that the person charged poses a substantial danger to another person or the community or engaged in conduct constituting a violent offense, that no condition or combination of conditions of release may be imposed that will reasonably assure the safety of the other person or the community and that the proof is evident or the presumption great that the person committed the offense for which the person is charged. For the purposes of this subsection, “violent offense” means either of the following: 1) a dangerous crime against children, or 2) terrorism.
A.R.S. § 13-3961(D) (emphasis added).  
Colorado:


Colorado also has a statute that allows the judge to deny the accused bail in limited circumstances.  First, the judge may deny bail if the person is accused of a capital offense and the presumption of guilt is great.  C.R.S.A. § 16-4-101(a)(1).  Additionally, the court may deny bail if, after a hearing, “the court finds that the proof is evident or the presumption is great as to the crime alleged to have been committed and finds that the public would be placed in significant peril if the accused were released on bail and such person” is accused of a crime of violence and is either out on bail for a previous crime of violence, on probation for a previous crime of violence, or has been convicted of two previous crimes of violence.  C.R.S.A. § 16-4-101(b) (emphasis added).

District of Columbia:

“A person who is charged with murder in the first degree, murder in the second degree, or assault with intent to kill while armed shall be [released on his own recognizance or on bail with conditions,] unless the judicial officer has reason to believe that no one or more conditions of release will reasonably assure that the person will not flee or pose a danger to any other person or to the community.  If such a risk of flight or danger is believed to exist, the person may be ordered detained.”  DC ST § 23-1325 (emphasis added).  
Florida:

In Florida, “[t]he court may order pretrial detention if it finds a substantial probability that...the defendant poses the threat of harm to the community. The court may so conclude, if it finds that the defendant is presently charged with a dangerous crime, that there is a substantial probability that the defendant committed such crime, that the factual circumstances of the crime indicate a disregard for the safety of the community, and that there are no conditions of release reasonably sufficient to protect the community from the risk of physical harm to persons.”  FL ST § 907.041 (emphasis added).  The same statute contains a wide-ranging laundry list of 22 crimes that constitute “dangerous crime.”  

Georgia:


In Georgia, “A court shall be authorized to release a person on bail if the court finds that the person:…poses no significant threat or danger to any person, to the community, or to any property in the community.”  Ga. St. Ann § 17-6-1(e) (emphasis added).  If a person is charged with a “serious violent felony,” “there shall be a rebuttable presumption that no condition or combination of conditions will reasonably assure…the safety of any other person or the community.”  Id.  A “serious violent felony” is defined as murder, felony murder, armed robbery, kidnapping, rape, aggravated child molestation, aggravated sodomy, and aggravated sexual battery.  Ga St Ann § 17-10-6.1.
Hawaii:


In Hawaii, “bail may be denied where the charge is for a serious crime, and…there is a serious risk that the person poses a danger to any person or the community….”  H.R.S. 804-3 (emphasis added).  “‘Serious’ crime means murder or attempted murder in the first degree, murder or attempted murder in the second degree, or a class A or B felony, except forgery in the first degree….”  Id.
Idaho:


Idaho’s statute is ambiguous, though it appears to allow the judge to deny bail if the person is accused of an offense that is punishable by death and there is substantial proof of guilt.  Nothing in the statute, however, refers to the authority to deny bail upon a finding of a “danger to the community.”  The statute reads, “Any person charged with a crime who is not released on his own recognizance is entitled to bail, as a matter of right, before a plea or verdict of guilty, except when the offense charged is punishable by death and the proof is evident or the presumption is great.”  I.C. § 19-2903.  
Illinois: 

All persons shall be bailable before conviction, except, inter alia, the following offenses where the proof is evident or the presumption great that the defendant is guilty: “felony offenses for which a sentence of imprisonment, without conditional and revocable release, shall be imposed by law as a consequence of conviction, where the court after a hearing, determines that the release of the defendant would pose a real and present threat to the physical safety of any person or persons; and stalking or aggravated stalking, where the court, after a hearing, determines that the release of the defendant would pose a real and present threat to the physical safety of the alleged victim of the offense and denial of bail is necessary to prevent fulfillment of the threat upon which the charge is based….”  IL ST CH 725 § 5/110-5 (emphasis added).  
Louisiana:

“Following [a] contradictory hearing, upon proof by clear and convincing evidence either that there is a substantial risk that the defendant might flee or that the defendant poses an imminent danger to any other person or the community, the judge or magistrate may order the defendant held without bail pending trial.”  L.S.A. C.Cr.P. § 330.1.  
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