January 26, 2011

TO:
SCJA Legislative Committee

DMCJA Legislative Committee

FROM:
Myra Downing
RE:
HB1565
The Gender and Justice Commission has formed a committee to review and respond to proposed legislation related to topics of interest to our work.  Below are the comments we received pertaining to HB1565.  Please let us know if we can be of further assistance.
Judge

The use of the term “adequate cause” creates a potential ambiguity.  “Adequate cause” is a term of art in family law matters.  For example before a 3rd party custody proceeding or a parenting plan modification proceeding can proceed to trial the Petitioner must show “adequate cause”.  This contemplates a hearing at which the court decides if the case has merit to proceed and, if so,  it is set for hearing on the merits.  This would add another hearing in civil protection order cases.  Currently, if someone wants to terminate or modify a civil protection order, they simply note the matter for hearing ( at least in King County Superior Court).  So this will have a fiscal impact if additional hearings are required.  

Judge

I agree in terms of the process and the additional hearing resulting from the process.  On the other hand, the adequate cause provision would likely eliminate hearings currently held as the burden would be greater than present following the Freeman decision.  I note that the court may impose "administrative costs" and I am not sure what that means.  The SCJA has generally been against "pay to play" legislation.  In addition, it appears to me that service by publication may be permitted (under current as well as the proposed law) and this could be problematic in some cases.

Family Law Attorney

I agree that use of "adequate cause" is confusing given the phrase's status as a term of art...and in practice it would mean two contested hearings rather than one. I can't imagine that 2 full hearings wouldn't cost more, both for the courts and for the parties themselves. 

If the purpose and intent is to have the request 1) first pass muster sufficient for 2) a hearing on the metits, I wonder if some rephrasing to make the process more like obtaining an order to show cause might make sense - seek a hearing date in ex parte, with that commissioner taking a first look at the evidence and issuing a hearing date if it warrants a hearing, and denying the request if it does not (then there would be no full hearing). This is still 2 appearances but the first would be comparatively quick.  Moving parties who believe they were erroneously denied a hearing would have revision as a remedy.  

The show cause analogy isn't perfect as you don't want there to be the "other side must appear and show cause why relief shouldn't be entered" statement on the order setting the hearing, I dont think, as that might mistakenly be interpreted as shifting the burden to the non-moving party.

2 other points.  

I'm reading this on a small iPod screen so I may have missed it - but I didn't see the standard for mod or termination of a PO that has a term-life of less than 2 years...did I miss it?

Also, on the issue of there being 2 full and contested hearings on the issue - for someone who hires private counsel, that will mean anything from $1,000-$5,000 in attorney's fees (possibly a bit less or a bit more) depending on the jurisdiction and the market therein. While there is a provision stating fees may be awarded, in my experience fee awards in PO cased are rarely made, and are quite small when they are made. I'm just thinking of the additional burden of a petitioner having to incur that type of expense for 2 full hearings, initiated by the respondent, when the practical possibilty of getting full reimbursement for her fees is likely small. Might petitioners then be especially suseptible to bullying and settlement after the ad cause hearing, to avoid the expense, especially if she's struggling financially and afraid? Might this be a reason to have an initial ex parte review then the hearing if the motion passes the ex parte examination?

If there is an ad cause hearing, without any specifics re how soon it will be, clarifiction about what time period the court is to examine at the 2nd hearing might be needed. Is it the Respondent's situation at filing? At ad cause? Or at the 2nd hearing? Just thinking of the parenting plan mod analogy - in some counties the full hearing on the merits is 11 months later. I wouldn't expect this motion to be transfigured into a case with a long schedule, but in King (for instance) all actions with an ad cause hearing get a case schedule - ad cause deadline, discovery, trial date, etc.  Is more clarification needed to ensure this is a motion then hearing relatively quickly, without a long discovery timeline in between, type of proceeding? Or may each county do what it likes, and so this could turn into a proceeding with a case schedule and a trial (by affidavit or not) date? 

Judge

After reading the bill -- it would appear this presents a similar process for civil orders as the criminal ones, including the threshhold determination of whether or not the matter can be set for hearing.  I suspect the judges doing the civil orders will welcome the process.  I do not see much in the way of a fiscal note either as I don't expect any more than usual petitions than we have now, and with the prior review, they will be sorted out fairly easily.

Under the CLJ rules -- the determination whether to set a hearing can be made exparte by the judge.  There is a notice requirement to the moving party and anyone else who received notice that there will be no hearing -- generally based on a non-complying reason to have the hearing.  We do not do a separate hearing for that.

Citizen

· In terms of fiscal impact, the adequate cause requirement would only apply to a relatively small number of motions:  When a respondent moves to terminate/modify a long-term DVPO (one that is permanent or issued for two years or more).  Because the bill would establish higher standards for a respondent to terminate/modify a long-term DVPO, an adequate cause requirement (or requiring another type of threshold determination) would likely weed out many motions before a full hearing on the merits. 

                                                                     

· The language in the bill authorizing courts to require the respondent to pay administrative court costs is the same authority provided in RCW 26.50.060(g) when a petitioner obtains a DVPO.

Citizen

Seeing this from a legislative perspective, which is what I think of as well as the G&C perspective, I have these thoughts.

 

First, what happens under this proposal if it is the petitioner who wants to modify or terminate?  The new language speaks only to what happens if it is the respondent who is seeking to modify or terminate.  I recognize this is a response to the Freeman case, which involved a respondent, but is it only a respondent who might want to modify or terminate?

 

Second, the bill indicates what cannot be considered upon the motion--length of time passed, increased physical distance between the parties and the burden placed on the moving party (identified in this bill as only the respondent).  My guess is that some legislators may say "well, fine, but then what ARE the standards/facts that should be applied?   Isn't it the fact that it was the lack of specificity about what can be considered that lead to the result in Freeman?  How then, does this change that by still leaving it up to each court to decide what is appropriately considered?  Aren't we left with much of the same ambibuity as in pre-Freeman?"  So, how is that to be answered?  

 

Third, I had the same questions about "adequate cause" as the others who have raised it here.  

 

I also wonder about the standard of proof issue.  Isn't it the case that in 26.50, only a preponderance is required to get the original issue ordered?  Why, as a matter of public policy, if that is the case, should the standard to obtain a modification be higher?  

 

Should it matter, as a question of policy, if the children of the petitioner are minors when the original order is issued and are adults at the time of seeking the modification? 

 

Please don't misunderstand these questions.  It is just that the legislature deals as much in the policy arena as it does the nitty gritty of court rulings.  They are used to addressing court opinions with which they disagree, but tend to think of it (when they think at all.....) in terms of the policies involved and policy questions.  They may ask the "adequate cause" question, but they may also ask these other questions.  Especially, might this be the case in the Senate.

Judge

I agree with  Bernie's concerns about  some of the policy issues.  Section (5) of the proposed bill states a petitioner's motion to modify or terminate shall be heard without an adequate cause hearing.  Even if you are OK with different due process requirements for the respondent vs. the petitioner to have an opportunity to be heard, is the burden of proof for  the petitioner making a motion to modify or terminate "clear and convincing evidence" as well and or is it preponderance?  What if the petitioner is asking to modify the PO to be more restrictive?   Maybe I overlooked it, but I don't see anything in the bill that addresses the standard to be utilized for a petitioner's motion to modify, which of course will be the more problematic as I don't see a respondent opposing a motion to terminate.

