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HB 1116 Collaborative Law Talking Points
· There seems to be an inherent conflict when an attorney who is tasked ethically or statutorily to screen a case for domestic violence or coercion/imbalance of power and yet is potentially motivated by financial gain – e.g. running a business/practice. ADR is distinct from collaborative law in that mediators are neutral in relationship to a particular party. In collaborative law, parties are actively represented by an individual attorney who has an ongoing financial interest in a continuing business relationship with the client. 
· Many if not most attorneys have not had sufficient training in domestic violence issues to be able to competently screen for DV or imbalance of power issues and they are not required to obtain ongoing training in this area of law.  Given that much of this work arises during a period of recent separation of parties, combining ongoing out of court litigation with a recent separation increases the risk to victims of domestic violence at the same time that it isolates them from court oversight and referral to domestic violence advocacy programs.
· In subsection 14 (a) it provides that the process can continue if only the party (read victim who is the worst predictor of lethality) requests it. This in and of itself displays a poor understanding of the dynamics of DV.
· When for profit participants (both attorneys and consulting experts) in the collaborative field regularly exchange referrals and engage in other close associations with non lawyer or expert participants they do so as a business model that is inherently in conflict with the client’s best interest. Taking a position on behalf of an individual client contrary to an expert’s opinion potentially affects an attorney’s referral source for future business.  The same is true for a non lawyer expert who may regularly work in conjunction with the same attorney.
· When lawyers directly hire experts like CPA’s or the court appoints a guardian there is not as much potential for a conflict of interest.  Privately retained experts are independent contractors.  Guardians are court appointed with court oversight and mandatory training requirements governed by local rules.  The former are covered by attorney work product unless they are listed as witnesses to testify. They are subject to discovery and if they testify, they are subject to cross-examination and application of rules of evidence. This operates as a safeguard for evidentiary rigor and scrutiny of a non lawyer’s work.
· Collaborative experts all know, before any work is done, that they will be unlikely to be subject to court scrutiny because if it reaches that point, new lawyers/experts must be hired and utilized and privilege claimed. This is the cornerstone of collaborative law – disqualification.
· How would a lawyer, whose business may rely in part on other participant/experts referrals, ever take a position that the expert lacks scientific validity, against another attorney’s client or expert, particularly when mindful of needing to work with them in another case in the future or be a source of referrals? Collaborative law seems to lend itself to ongoing relationships and referrals between participants. This legislation and current ethical rules do not adequately address this issue of concern.
· There is longstanding case law that parents in paternity cases may not bargain away a child’s constitutional rights vis a vis parentage/inheritance/relationships. Does this mean that if parents participate in collaborative law, they can bypass a state or child’s constitutional interest in this regard? There does not appear to be safeguards for either state interests (public or medical assistance) or a child’s interests in paternity situations. While the State interest may be protected by invalidating agreements made in the absence of their participation, a child’s interests cannot always be rectified. Disclosures of genetic test results of an older youth, for example, obtained in the absence of a GAL or court order, cannot be retroactively fixed once the damage of disclosure is done. 
HB 1118 UIFSA Suggested Language

Sec. 16 (4) A support enforcement agency of this state that requests registration and enforcement of a support order, arrears, or judgment stated in a foreign currency shall convert the amounts stated in the foreign currency into the equivalent amounts in dollars under the applicable official or market exchange rate((s)) as publicly reported.  The average daily rate during the month prior to entry of a judgment may be used if no other rates are proposed and proven equitable by one or both parties.

HB 1204 Sibling Visitation

Representatives Roberts, Dahlquist, Kagi, Farrell, Walsh, Kochmar, Fey, Seaquist, Johnson, Freeman, Jinkins, Morrell, McCoy, Tarleton, Zeiger, Clibborn, Goodman, MacEwen, Appleton, Habib, Reykdal, Maxwell, Bergquist, Ormsby, and Ryu
Summary:  RCW 13.34.136(2)(b) already requires a permanent plan to identify “what steps the supervising agency or the department will take to promote existing appropriate sibling relationships and/or facilitate placement together or contact in accordance with the best interests of each child.” RCW 13.34.136(2)(b)(ii) already requires that “[t]he supervising agency or department shall encourage the maximum parent and child and sibling contact possible.” RCW 13.34.136(2)(c) already provides that “reasonable efforts to ensure visitation and contact between siblings shall be made unless there is reasonable cause to believe the best interests of the child or siblings would be jeopardized.” HB 1204 clarifies these directives by: (a) requiring at least two visits per month unless an exception applies (contact prohibited or limited by court order; contrary to child’s welfare; visits would hinder reunification; mature child requests less visits; parent of non-dependent child objects; child is on the run; child is not complying with visitation conditions); (b) visits may not be limited or denied as a behavior-modification technique [which may conflict with the above exception that the “child is not complying with visitation conditions”]; (c) any denial of visitation may be challenged in court by any party; and (d) a sibling may intervene to oppose any action to deny visitation so long as confidential information is not shared with the intervening sibling.

Recommendation:  FJLC recommends that SCJA support this legislation.

Comments:
This bill is distinct from HB 1104, the post-dependency visitation bill that Comm. Vandegrift helped craft.  HB 1204 simply clarifies the Court’s existing authority to order sibling visitation between dependent siblings during an active dependency.  It is true that HB 1204 would require at least two visits per month, unless one of the exceptions in Section 2 [RCW 13.34.136(2)(b)(iii)] applies. It does limit judicial discretion to order less in the absence of facts supporting an exception. This bill substantially bolsters the existing right of sibling visitation.  FJLC sees no language that would limit the Court’s discretion to order more than two visits per month.

HB 1302 Extended Foster Care
Representatives Roberts, Walsh, Kagi, Goodman, Carlyle, Freeman, Stonier, Reykdal, Lytton, Jinkins, Ryu, Maxwell, Tharinger, Santos, and Pollet
Summary:  The bill adds three groups of youth who are eligible for extended foster care:  those who work 80+ hours per month; those who are in programs that address barriers to employment; and those that cannot attend school, work, or engage in programs to address employment barriers.  The services to be provided by Children’s Administration are spelled out.  At the permanency planning hearing when the youth reaches 17.5, the youth must be informed in writing of extended foster care and how to access it.  The case would be dismissed at 18 and another petition filed for extended foster care if the youth elects to join.  Counsel is appointed upon the court’s granting of the petition.
Recommendation:  No position with some concerns/suggestions.

Comments:   There should be a notice requirement that requires the social worker to review and notify the "youth" of his or her rights under this section in writing at least 30 days before the child turns 18. The law should also include emancipated minors under 18 who are in foster care. The law should require CPS to provide a list of all services available for foster care extended youth 30 days before the child's 18th birthday and also a full explanation of funding for these services and how to obtain funding and services in writing. A periodic review of the "youth's" progress separate from the standard permanency planning review should be inserted as well. The nomenclature used in the text is problematic. Is the "youth" who is really an adult at 18 a "youth", a "child in extended foster care" or a "non-minor dependent" under this statue? Since you can be an adult for all other purposes why not just use the term adult in foster care.  The dismissal and refilling provision was to allow draw-down of federal funds; according to Children’s Administration, the way the bill is drafted may not allow that.  The Attorney General’s office is in contact with Region X to see what other language may be required.  As written, without the benefit of additional federal funds, the clerks may well have significant fiscal concerns.  Additionally, the legislation requires the court to open a “dependency case” if the extended foster care petition is granted, but without allegations of abuse or neglect and absent express extended foster care language, it may be difficult to open a dependency case.  To avoid inflation of “dependency” case filings because of entry into extended foster care, perhaps clarifying language and another case category should be established if the dependency case is to be dismissed.  Recognizing that the counties bear the brunt of appointment of counsel, nevertheless it seems earlier appointment of counsel (sooner than the granting of the extended foster care petition) would be more useful to the youth.
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