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HB 1140 Sibling Visitation Post-Dependency

Representatives Roberts, Pedersen, Moscoso, Reykdal, Rodne, Appleton, Kagi, Walsh, Warnick, Ryu, Jinkins, Freeman, and Fagan

Summary:  A process is created for allowing a sibling to petition for visitation with a minor child when either the petitioner or minor child is placed in a separate household as a result of a dismissed dependency proceeding, and the siblings have a significant sibling relationship. "Significant sibling relationship" means a beneficial relationship with substantial continuity while residing in the same household for a substantial period of time before being separated. "Sibling" means full and half siblings by blood or adoption, and current and former step siblings.  

A sibling may petition the court for sibling visitation with the minor child if:

 either sibling was a dependent child and the dependency has been dismissed;
 the permanent placement of the dependent child resulted in placement in a separate

household from his or her sibling;
 the permanent placement does not provide for visitation between the siblings; and
 the petitioning sibling and the minor child have a significant sibling relationship.

The petitioning sibling must submit an affidavit with the petition setting forth facts that show that the requirements for filing the petition have been met. In addition, the affidavit must show that the sibling relationship would be substantially reduced or terminated if visitation is not granted, and depending upon whom the minor child is residing with, either that the minor child would likely suffer harm without visitation or that visitation is in the best interests of the child.  The petition must be served on every person who has legal custody or court-ordered residential time with the minor child, and these parties may submit affidavits opposing the petition. The court must hold a hearing on the petition if it finds, based on the petition and affidavits, that it is more likely than not that visitation will be granted.

The court must grant the petition for sibling visitation if it finds the petitioner proves by clear and convincing evidence that:

 the requirements for filing the petition were met;
 the sibling relationship would be substantially reduced or terminated if visitation is not

granted; and
 if the minor child resides with a parent, that the minor child would likely suffer harm or

the substantial risk of harm without visitation, or if the minor child resides with a

custodian who is not a parent, that visitation is in the best interests of the child.

The court may award reasonable attorneys' fees and costs as it deems appropriate. If visitation is not granted to a petitioning sibling who is over the age of 18, the court must award reasonable attorneys' fees and costs to the prevailing party absent a compelling reason to do otherwise.

Recommendation:  Support with concerns

Comments:  Support. Commissioner Vandegrift, FJLC Co-Chair, helped in the drafting of this bill.  The bill appears to meet both the Washington State Supreme Court’s and the U.S. Supreme Court’s decisions regarding nonparental visitation.    Consensus was that a GAL needs to be appointed for a minor child petitioning for sibling visitation.  It is not anticipated that substantial numbers of filings will result, but the contested hearings are likely to be long.  It is anticipated, or at least hoped, that the attorney fees provisions will keep adults acting reasonably.  
HB 1204 Sibling Visitation during Dependency
Representatives Roberts, Dahlquist, Kagi, Farrell, Walsh, Kochmar, Fey, Seaquist, Johnson, Freeman, Jinkins, Morrell, McCoy, Tarleton, Zeiger, Clibborn, Goodman, MacEwen, Appleton, Habib, Reykdal, Maxwell, Bergquist, Ormsby, and Ryu
Summary:  RCW 13.34.136(2)(b) already requires a permanent plan to identify “what steps the supervising agency or the department will take to promote existing appropriate sibling relationships and/or facilitate placement together or contact in accordance with the best interests of each child.” RCW 13.34.136(2)(b)(ii) already requires that “[t]he supervising agency or department shall encourage the maximum parent and child and sibling contact possible.” RCW 13.34.136(2)(c) already provides that “reasonable efforts to ensure visitation and contact between siblings shall be made unless there is reasonable cause to believe the best interests of the child or siblings would be jeopardized.” HB 1204 clarifies these directives by: (a) requiring at least two visits per month unless an exception applies (contact prohibited or limited by court order; contrary to child’s welfare; visits would hinder reunification; mature child requests less visits; parent of non-dependent child objects; child is on the run; child is not complying with visitation conditions); (b) visits may not be limited or denied as a behavior-modification technique [which may conflict with the above exception that the “child is not complying with visitation conditions”]; (c) any denial of visitation may be challenged in court by any party; and (d) a sibling may intervene to oppose any action to deny visitation so long as confidential information is not shared with the intervening sibling.

Recommendation:  FJLC continues to recommend that SCJA support this legislation.

Comments:  Support.  This bill is distinct from HB 1104. HB 1204 simply clarifies the Court’s existing authority to order sibling visitation between dependent siblings during an active dependency.  It is true that HB 1204 would require at least two visits per month, unless one of the exceptions in Section 2 [RCW 13.34.136(2)(b)(iii)] applies. It does limit judicial discretion to order less in the absence of facts supporting an exception. This bill substantially bolsters the existing right of sibling visitation.  FJLC sees no language that would limit the Court’s discretion to order more than two visits per month.  FJLC is not aware of constitutional challenges that have been made to the underlying legislation that this bill augments and clarifies. Because the dependent child’s parent(s) has(have) already been declared unfit, Troxell considerations do not appear to apply.  For clarification, at Section 2(b)(iii)(C)(II), line 32, the first word “the” should be changed to “a” so that it reads “A parent of a nondependent sibling objects….”  Section 2 at page 4, lines 1-14 is confusing as written – it is difficult to track if the child is the petitioning sibling or the dependent child.  Adding a definition section for clarification, or using the term “dependent” before each use of “child” where dependent child is meant, might help.  Also, the tribe in ICWA cases should be included in any notice provisions.

.
HB 1506 Nonparental Visitation
Representatives Pedersen, Nealey, Goodman, Fagan, Kagi, Jinkins, Hope, Walsh, Orwall, Green, Hansen, Ryu, Ormsby, Roberts, Johnson, and Pollet
Summary:  Current statutes regarding third-party visitation actions are repealed, and new procedures and standards are established for a person who is not a parent to petition the court for visitation with a child.  A person may petition for visitation if the person has established an ongoing and substantial relationship with the child. The petitioner must file an affidavit with the petition alleging that a sufficient relationship with the child exists, or existed before interference by the respondent, and that the child would likely suffer harm or the substantial risk of harm if visitation is not granted with notice on each person having custody or court-ordered residential time, and these parties may serve affidavits opposing the petition.  A person may not petition for visitation more than once unless at least two years have passed since the final order issued in a previous visitation petition, and there has been a substantial change in circumstances of the child or the nonmoving party.

The court must hold a hearing on the petition if it finds based on the petition and the affidavits that visitation will, more likely than not, be granted. The court may not enter a temporary order establishing, enforcing, or modifying visitation.

The court must consider the respondent's reasons for denying visitation to the petitioner. A presumption is created that a fit parent's decision to deny visitation is in the best interests of the child and does not create a likelihood of harm or a substantial risk of harm to the child. To rebut this presumption, the petitioner must show by clear and convincing evidence that the child would likely suffer harm or the substantial risk of harm if visitation is not granted.  If the petitioner has rebutted the presumption, or if there is no presumption because the child is not in the custody of a parent, the court must consider whether it is in the child's best interest to grant visitation. The petitioner must prove by clear and convincing evidence that visitation is in the child's best interest. In determining the child's best interest, the court must consider a list of nonexclusive factors.

The court must enter an order granting visitation if the court finds that the child would likely suffer harm or the substantial risk of harm if visitation is not granted and that visitation is in the best interest of the child. An order granting visitation does not confer the rights and duties of a parent on the person who is granted visitation.

If visitation is granted, a court may not modify or terminate the order unless there has been a substantial change of circumstances of the child or nonmoving party based on facts that have arisen since the order was entered or that were unknown to the court at the time it entered the order, and a modification or termination is in the child's best interest. The court must hold a hearing if, based on the petition and affidavits submitted, it finds that it is more likely than not that a modification or termination will be granted.

Upon a motion by the respondent, the court must order the petitioner in a visitation proceeding to pay reasonable attorneys' fees to the respondent in advance and prior to any hearing, unless the court finds that no financial hardship will be imposed on the respondent. Upon a respondent's motion or on its own, the court may order the petitioner to pay reasonable attorneys' fees and costs to the respondent regardless of the outcome of the petition.

If visitation is granted, the court must order the petitioner to pay all transportation costs

associated with visitation.  In proceedings for a modification or termination of the visitation order, the court may award reasonable attorneys' fees and costs to either party.

Recommendation:  FJLC recommends that SCJA support this legislation, with concerns.

Comments:  Support with concerns  The bill appears to be carefully drafted to meet the Troxell problems identified by both Supreme Courts. The legislation significantly narrows the field of individuals eligible to petition for visitation.  FJLC has serious concerns that the Section 4 (1)(a) requiring payment of attorney fees up front to the respondent will deny access to all but wealthy petitioners.  In addition, there is no provision included to guarantee that the respondent will indeed hire an attorney or return unspent funds.  A GAL needs to be appointed for the child after the threshold hearing and the child could be named as a party.  FJLC is not comfortable with Section 2(6)’s ex parte paper review of the affidavits without giving the parties opportunity to provide oral argument at a threshold hearing, just as is done now in parenting plan modifications.  FJLC agrees that it is  not in a child’s best interest to award a petitioner temporary visitation after the threshold hearing only to deny further visitation after the full hearing on the merits.  
HB 1651 Juvenile Records

Representatives Kagi, Walsh, Freeman, Roberts, Farrell, Zeiger, Goodman, Pollet, Sawyer, Appleton, Bergquist, Hunt, Moscoso, Jinkins, Ryu, and Morrell
Summary:  Creates policy that juvenile offender proceedings are open but the juvenile court record is confidential unless the juvenile has been adjudicated of a serious violent offense as defined in RCW 9.94A.030.  Access to confidential records is limited to the court, prosecuting attorney, parties and their attorneys, and juvenile justice or care agencies only when an investigation or case involving the juvenile is being pursued by the agency or when the agency is responsible for supervising the juvenile.  Any interested party may petition the court for access, upon notice to all parties, and after a hearing if the court finds anyone present had an opportunity to be heard, the court has weighed competing interests, a compelling interest exists, and the order is no broader than necessary.  Confidential juvenile offense records may not be published, distributed or sold.  A juvenile’s prior adjudication may be used in later juvenile offender and adult criminal proceedings.  The law would apply prospectively and retroactively.  The law would take effect July 1, 2014.  Except for files that are sealed under RCW 13.30.050, any existing file containing a serious violent offense adjudication with a date prior to July 1, 2014, shall be made public on July 1, 2014. 
Recommendation:  No position with concerns.
Comments:  While FJLC supports the concept of not creating insurmountable barriers to housing, education, or employment because of one snapshot in time during one’s youth, this is not the appropriate vehicle to accomplish the objective.  FJLC recognizes that there is constitutional infirmity with the bill, that it goes against established case law and that the SCJA cannot show its hand in that regard. FJLC agrees that data about juvenile offenders’ cases should not be sold.  Additionally, this bill seems to go against the ‘open government and transparency tide’ and errs too much on the side of concealment.  Last, many prospective employers and landlords obtain arrest records and base decisions to deny access based only on the arrest record.  This bill does nothing to address that situation.  The retroactive provision would result in significant fiscal impact to the court.
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