
2015 UPDATE: Reference Guide on Superior Court-Ordered Legal Financial Obligations  
*Disclaimer: Check statutory and caselaw cites to confirm law is current 

 

Imposing LFOs at Sentencing 
What are Legal Financial Obligations (LFOs)? 
Money ordered by a superior court, which may include 
victim restitution, crime victims’ compensation fees, 
court costs, county or interlocal drug funds, costs of 
defense, other fees, and fines. RCW 9.94A.030. There are 
different standards for imposition of LFOs: 
• Mandatory LFOs that must be imposed in every case, 

or every conviction for a certain type of offense 
regardless of ability to pay (some mandatory LFOs can 
be partially waived); 

• Discretionary LFOs that 1) can be imposed only 
upon a finding of ability to pay; or 2) may be imposed 
solely at the court’s option; or 3) can be waived on 
finding of indigence. 

 

What LFOs are mandatory?  
• Victim Penalty Assessment (VPA): $500 for each 

case that includes one or more felony or gross 
misdemeanor convictions; $250 for each case that 
includes misdemeanor convictions. RCW 7.68.035. 

• DNA Collection Fee: Every sentence imposed for a 
crime specified in RCW 43.43.754 must include a fee 
of $100. RCW 43.43.7541; but see RCW 9.94A.777 
(not mandatory for defendants with “mental health 
conditions”). 

• Restitution: Shall be ordered whenever a felony 
offense results in injury to any person or damage to or 
loss of property, unless extraordinary circumstances 
make restitution inappropriate. RCW 9.94A.753(5); 
but see RCW 9.92.060(2)(b) (restitution discretionary 
for misdemeanors). 

• Crime Specific LFOs: Some LFOs are mandatory 
based on the type of offense. See e.g., RCW 
9.68A.105 (requiring court to impose fee assessments 
for convictions commercial sex abuse of a child 
related-offenses, although 2/3 of assessment may be 
waived if court finds on the record that defendant 
lacks the ability to pay); RCW 43.43.690 ($100 crime 
lab analysis fee shall be imposed where lab analysis 
was performed by state crime laboratory; however, 
court may suspend payment of all or part of fee if it 
finds person does not have the ability to pay).  

 

What are Costs? Expenses specially incurred by the 
state in prosecuting the defendant or in administering the 
deferred prosecution program…or pretrial supervision 
RCW 10.01.160. These include, but are not limited to 
costs of defense, jury fees, and warrant costs. 
 

Caps for Certain Costs (RCW 10.01.160): Deferred 
prosecution costs ($250); pretrial supervision (other than 
alcohol or drug monitoring) ($150); warrants for failure 
to appear ($100); costs of incarceration (actual cost of 
incarceration - no more than $100 per day). 
 

 

When may a court impose costs? The court “shall not 
order a defendant to pay costs unless the defendant is or 
will be able to pay them.” RCW 10.01.160(3). The record 
must reflect that the sentencing judge made an 
individualized inquiry into the defendant's current and 
future ability to pay before imposing costs. State v. 
Blazina, 182 Wn.2d 827 (2015). The court may not rely on 
boilerplate language stating that it engaged in the required 
inquiry of ability to pay discretionary court costs. Id. at 
838. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

When may costs of incarceration be imposed? 
Felonies: Sentencing court must find that defendant has 
the current ability to pay. RCW 9.94A.760(2), (maximum 
of $100 per day). 
Misdemeanors: Sentencing court must find that defendant 
has the current or future ability to pay. RCW 10.01.160(3).  

 

Imposing LFOs on Defendants with Mental Health 
Conditions: Before imposing any LFOs other than 
restitution or the VPA, the court must find that a defendant 
with a “mental health condition” has the means to pay such 
additional sums. RCW 9.94A.777. 

 
 

 

DETERMINING ABILITY TO PAY 
“Courts should also look…to the comment in…GR 34 for 
guidance” to determine a defendant’s ability to pay costs. 
Blazina, 182 Wn.2d at 838. A court should “seriously question 
a person’s ability to pay LFOs” if that person meets the GR 34 
standard for indigence. Id. at 839.  
 

Under GR 34 a defendant is indigent if he or she: 
• Currently receives benefits from a needs-based, means-

tested public assistance program, including, but not 
limited to TANF, GAU or GAX, SSI, federal poverty 
related veterans’ benefits, or food stamps. 

• Has income at or below 125% of the federal poverty 
level (FPL) or income above 125% of FPL and recurring 
basic living expenses (RCW 10.101.010(4)(d)) that render 
the defendant without the ability to pay. For 2015, 125% 
of FPL is: 

o $14,712 for individuals 
o $19,912 for a family of 2 
o $25,112 for a family of 3 
o $30,312 for a family of 4 
o $35,512 for a family of 5 
o $40,712 for a family of 6 

• Other compelling circumstances demonstrate the 
inability to pay.  

• Representation by Appointed Counsel: The GR 34 
standard closely tracks the criteria for appointment of 
counsel under RCW 10.101.010. The court may presume 
indigence if an individual was screened and found eligible 
for public defense services. 

 

In addition to GR 34, “the court must also consider important 
factors…such as incarceration and a defendant’s other debts, 
including restitution.” Blazina 182 Wn.2d at 838. 



 
 

When may a court impose fines? Fines are generally 
discretionary. Some fines are mandatory but can be 
waived in full or in part on a finding of indigence. See, 
e.g., RCW 69.50.430(1) ($1,000 fine for first VUCSA 
mandatory unless court finds indigency); RCW 
69.50.430(2) ($2,000 mandatory for subsequent VUCSA 
unless court finds indigency); RCW 69.50.401(b) (court 
may impose fines for convictions for manufacture, 
possession, or delivery of amphetamines, $3000 of which 
may not be suspended).  
See also e.g., RCW 9.68A.105: Requires the court to 
impose a $5000 fee for convictions/deferred 
prosecutions/diversion agreements for commercial sexual 
abuse of a minor-related offenses. Court may reduce the 
maximum fee by up to 2/3 if it finds, on the record, that 
the defendant lacks the ability to pay. 
 

Collection of LFOs 
Who sets the monthly payment schedule? The court 
can set the offender’s monthly payment schedule at 
sentencing or delegate the responsibility to either DOC (if 
the offender is on supervision following release) or the 
clerk’s office. RCW 9.94A.760(1), 10.01.170. If 
restitution is ordered, the sentencing court shall set the 
minimum monthly payment towards the restitution. RCW 
9.94A.753(1). The monthly payment schedule should 
reflect the defendant’s present ability to pay. For 
restitution the court should also consider the defendant’s 
past and future ability to pay, the total amount of 
restitution owed, and any assets the defendant may have. 
Id. The payment schedule for all LFOs may be modified 
to reflect a change in financial circumstances. RCW 
9.94A.760(5),(7). 
 

Collecting LFOs from defendants whose sole source of 
income is public benefits: Needs-based government 
benefits, including Supplemental Security Income (SSI), 
Social Security Disability Insurance (SSDI), veterans’ 
disability benefits, and TANF are not subject to 
attachment, garnishment, execution, levy, or other legal 
process. See, e.g., 42 U.S.C. § 407; 38 U.S.C. § 5301; 
RCW 74.08.210; RCW 74.04.280; Bennet v. Arkansas, 
485 U.S. 395 (1998); Higgins v. Beyer, 293 F.3d 683 (3d 
Cir. 2002). Courts should consider whether it is 
appropriate to include public benefits in the calculation of 
the monthly payment or whether to order payment of 
LFOs from these benefits. 
 

Sanctions for non-payment of LFOs  

Can a court issue a summons or warrant for non-
payment? Payment of a monthly sum towards LFOs is a 
condition of sentence for felony convictions. RCW 
9.94A.760(10). The court may issue a summons or a 
warrant to guarantee the appearance of a defendant who 
has failed to pay. 9.94A.6333, 9.94B.040(3)(b), 
10.01.180. Most courts issue a summons for non-payment 
and a warrant upon any failure to appear. 
 
 
 

 

 
Is a defendant entitled to the assistance of counsel 
when facing sanctions for non-payment of LFOs? 
Whenever a modification of sentence may result in jail, 
an indigent defendant has a right to appointed counsel. 
State v. Stone, 165 Wn. App. 796, 814-15 (2012). 

 

What factors must a court consider before 
incarcerating a defendant for non-payment of LFOs? 
A defendant may not be jailed for nonpayment of LFOs 
unless the failure pay is willful. Bearden v. Georgia, 461 
U.S. 660, 672-73 (1983). This applies to all LFO debt, 
whether mandatory, e.g., the VPA and restitution, or 
discretionary, e.g., costs. The defendant bears the burden 
to show that his nonpayment is not willful, but due 
process still requires the court to inquire into the 
defendant’s ability to pay and find willfulness before 
ordering incarceration. State v. Nason, 168 Wn.2d 936, 
945 (2010). The court must consider the defendant’s 
employment history, income and assets, reasonable 
expenses, and efforts to acquire additional resources. 
State v. Bower, 64 Wn. App. 227, 233 (1992). 

 

Can the court consider alternatives to incarceration 
for non-payment of LFOs? If a defendant’s failure to 
pay is not willful, the court must consider alternatives to 
jail, including modification of its previous orders 
regarding payment of LFOs or conversion of LFOs 
(except felony restitution and the VPA) to community 
restitution. RCW 9.94B.040(3), 9.94A.6333(2), 10.01.180, 
10.73.160; Bearden, 461 U.S. at 672. If willful, the court 
may order incarceration. Persons incarcerated for willful 
nonpayment of non-felony LFOs are in contempt of court 
and receive credit towards the LFOs for each day served 
at the rate specified by the court in the commitment order. 
RCW 10.01.180(3). Persons incarcerated for willful non-
payment of felony LFOs have violated a condition of 
sentence and do not receive credit. Nason, 168 Wn.2d at 
946-47.  

Post-Sentencing LFO Relief 
When may the court waive or reduce interest? LFOs 
shall accrue interest from the date of judgment (at 12% 
per annum). RCW 10.82.090. Upon motion by defendant 
after release from total confinement, courts shall waive all 
non-restitution interest accrued during the term of total 
confinement for the offense if interest creates hardship. 
Other non-restitution interest may be waived if the 
offender has made a good faith effort to pay, as defined 
by statute. Restitution interest may be reduced only if 
principal is fully paid. RCW 10.82.90(2)(a)-(c). 
 

When may the court waive, convert, or reduce other 
LFOs? The court may waive all or part of the amount due 
in costs if payment will impose a manifest hardship. RCW 
10.01.160(4), 10.73.160(4). The court may modify its 
previous order, including conversion of LFOs to 
community restitution hours, if the defendant’s failure to 
pay was not willful. 9.94A.6333(c)(iii),(d), 9.94B.040.  
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