CHAPTER 13
DOMESTIC VIOLENCE AND TRIBAL COURTS!

INTRODUCTION

In recent years there has been improvement in enforcement of domestic violence protection
orders across tribal and state jurisdictions. However, for many judges, contact with tribal courts
or tribal court—issued protection orders may be rare. This chapter is designed to provide general
information about Native American communities and tribal courts located in Washington.

I. Native American Communities in Washington State
A. Native Americans in Washington State

There are twenty-nine federally recognized Indian tribes located in Washington.” Each
tribe is a sovereign entity with a governing body that is responsible for the administration
of justice, promulgation of laws, and law enforcement for the tribe. The twenty-nine
tribal communities vary in geographic size, economic resources, customs and traditions,
population, and natural resources.

Indian tribes are defined by 25 U.S.C. § 1301, as any tribe, band, or other group of
Indians subject to the jurisdiction of the United States and recognized as possessing
powers of self-government. Powers of self-government include executive, legislative, and
judicial functions.

In 2010, the U.S. Census Bureau counted over half of Native Americans and Alaska
Natives as living in ten states.> Washington State ranked ninth with a population of

! This Chapter was updated in 2014 by Randy Doucet, Chief Judge of the Lummi Nation Tribal Court, and Mark
Pouley, Chief Judge of the Swinomish Tribal Court with input from Tom Tremaine, Presiding Judge at the Kalispel
Tribal Court. The original chapter, written in 2001, was completed with input from a Reviewing Committee
consisting of former Chief Judge Mary Wynne, Colville Federated Tribes; Judge Julian Pinkham, Children’s Court
of the Yakima Nation; Commissioner Katherine Eldemar, Whatcom County Superior Court; Judge Susan Owens,
Lower Elwha Tribal Court and Clallam County District Court; Dan Kamkoff, Director of the Lummi Victims of
Crime; Dr. Anne Ganley, Domestic Violence Expert; Gloria Hemmen, Office of the Administrator for the Courts;
and Margaret Fisher, Project Director, Office of the Administrator for the Courts, and updated in 2005 by Randy
Doucet.

2 See Attachment 1 of this chapter for a list of federally recognized Indian tribes in Washington State.

3 T. Norris, P.Vines, & E. Hoeffel, The American Indian and Alaska Native Population: 2010 (Washington, DC:
U.S. Census Bureau, January 2012) (Census 2010 Brief), available at:
http://www.census.gov/prod/cen2010/briefs/c2010br-10.pdf
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103,869 Native Americans and Alaska Natives.* In 2010, the U.S. Census Bureau
reported 2,932,248 Native Americans and Alaska Natives residing in the United States.’

B. Tribal Governments

Generally, modern tribal governments are structured in such a way that the voting
membership of each tribe, known as the general council, elects a tribal council that then
represents the interests of the general council. The tribal council elects from among its
membership an executive committee, which usually consists of a chairperson, vice-
chairperson, secretary, and treasurer. The executive committee has the power to act on
behalf of the tribal council in certain matters and possesses important appointive powers.°

An example of a tribe that has combined traditional and modern organizational practices
in governing is the Yakama Nation located in Toppenish, Washington. The Yakama
government is divided into three levels, each with its own functions. The tribal council
establishes policy and preserves treaty rights. The administrative level supervises the
administration and planning of the government. The operations level directs programs
designed to meet the needs of the community. Finally, the general council oversees the
entire government structure through regular meetings.’

C. Tribal Law

Tribal governments have the authority to adopt laws to govern activity within the
jurisdiction of the tribe. This authority includes establishing legal structures and judicial
forums for administration of justice. Tribes exercise personal jurisdiction over member
and non-member Indians. Tribes may exercise subject matter jurisdiction over areas such
as criminal, juvenile, and civil actions.®

It is not uncommon for tribes to adopt legal codes from other tribes and jurisdictions.
Some tribes hire legal professionals as code writers to assist in drafting codes that better
suit the particular needs and circumstances of each tribal community. Each tribe may
have different areas of law over which it exercises jurisdiction. However, most tribes
have adopted codes for criminal and civil procedure, natural resources protection,
juvenile delinquency and dependency actions, and domestic relations. Some tribes may
allow for the use of federal law, state law, or common law when there are gaps in their
own tribal codes. In complex cases, some tribal courts may allow parties to stipulate to
the use of state or federal rules of evidence or civil procedure.

Usually, tribal criminal laws are similar to criminal laws adopted by the state, although
there may be differences in the penalties due to the limitations placed on tribes by the

41d.
3 1d.
% Sharon O’Brien, American Indian Tribal Governments (University of Oklahoma Press, 1989), 190.
7 1d.
8 1d.
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Indian Civil Rights Act. In criminal matters tribes tend to place an emphasis on
rehabilitation over punishment. Tribal court procedures tend to be streamlined to provide
easy access to justice for pro se litigants. Finally, parties are encouraged to resolve civil
disputes in a non-adversarial manner whenever possible.

The majority of tribes have constitutions, which establish the basic framework of the
tribal government. In some instances, the constitutions contain the provisions for
membership in the tribe. Generally, the Indian Civil Rights Act provides civil rights,
which is sometimes incorporated into tribal constitutions.” The Confederated Tribes of
the Colville Reservation located in Nespelem, Washington have their own civil rights
code.

D. Tribal Courts

Currently there are twenty-eight courts serving the twenty-nine federally recognized
tribes in Washington.!® Tribal judges are generally appointed to serve a specific term,
although some tribes elect tribal judges.!' Although most tribal judges are attorneys,
some tribes allow for non-lawyers to serve as judges. There are tribal judges who speak
both their tribal language and English. Not all tribes require tribal judges to be members
of the tribe, although there is a preference to have tribal members or Native Americans
from other tribes serve as judges.

Appeals from tribal trial courts are brought before each tribe’s own appellate court. Some
tribes have standing appellate courts, while others convene appellate courts as necessary.
Appellate panels might be made up of appointed appellate judges, or tribal judges from
other tribes, or in some cases tribes may appoint attorneys familiar with Indian law to
serve as appellate judges.

For criminal matters, most tribes employ both prosecutors and public defenders.
However, smaller court systems may have neither, because of insufficient funding. Legal
representation may be provided by attorneys licensed in Washington, or persons familiar
with the laws, customs, and traditions of the tribe.

Tribal courts use court procedures similar to those found in state and federal courts.
Tribal courts do have limitations on their authority over certain acts and persons based on
United States Supreme Court decisions and by federal law. Tribal courts do handle a
variety of cases ranging from civil infractions, domestic relations, natural resource
violations, dependency and juvenile delinquency actions, criminal, and general civil
litigation. There is not a separation between levels of trial courts as found in the state
judicial system, such as the district and superior courts. However, some tribes have
established separate juvenile and administrative courts.

% See Attachment 4 of this chapter for the text of the Indian Civil Rights Act of 1968.
10 Washington State Tribal Directory, Governor’s Office of Indian Affairs, March 2013.

" The Lummi Nation Code of Laws, 1.03.020, provides for a six (6) year appointment for each judge by the Tribal
Council.
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Few tribes have their own jails or juvenile detention facilities. Therefore, many tribes
contract to use local county jail facilities, or they contract with other tribes that have jail
facilities.

I1. Domestic Violence in Tribal Communities
A. Victims in Tribal Communities

For an overall presentation of domestic violence issues, the reader should refer to Chapter
2, Domestic Violence: The What, Why and Who, as Relevant to Criminal and Civil Court
Domestic Violence Cases, located in this manual.

According the National Intimate Partners and Sexual Violence Survey (NISVS), four out
of every ten American Indian or Alaska Native women (43.7%, and 46% respectively)
have been the victim of rape, physical violence, and/or stalking by an intimate partner in
their lifetime. In addition, nearly half of American Indian or Alaska Native men report
experiencing rape, physical violence and/or stalking by an intimate partner during their
lifetime.'?

According to the U.S. Centers for Disease Control, 39% of American Indian and Alaska
Native women will be subjected to violence by an intimate partner in their lifetimes,
compared to 29% of African American women, 27% of White women, 21% of Hispanic
women, and 10% of Asian women."?

Following statutory directive in section 904 of the 2005 Violence Against Women
Reauthorization Act of 2005, Pub.L. No.109-162, 119 Stat. 2960 January 5, 2006 , the
U.S. Department of Justice, National Institute of Justice (N1J), commissioned a study and
report on the literature and research on violence against American Indian and Alaska
Native Women, which was issued in August of 2008.'*

The report noted, that in addition to legal barriers that may impede American Indian and
Alaska Native victims from obtaining assistance from the legal system to address
domestic violence, there are numerous other barriers victims face in obtaining safety.
Some American Indian and Alaska Native reservations are physically isolated, posing a

12 Black, M.C., Basile, KC, Breiding, M.J., Smith. S.G., Walters, M.L., Merrick, M.T., Chen, J. & Stevens, M.R.
(2011). The National Intimate Partners and Sexual Violence Survey. (NISVS): 2010 Summary Report, Atlanta, GA.
National Center for Injury Prevention and Control, Centers for Disease Control and Prevention

13 «“Adverse health conditions and health risk behaviors associated with intimate partner violence --- United States,
2005,”Morbidity and Mortality Weekly Report (MMWR) 57(05): 113-117, Centers for Disease Control and
Prevention. February 8, 2008. Available from: www.cdc.gov/mmwr/preview/mmwrhtml/mm5705al.htm#tabl.

14 Bachman, R., Zaykowski, H., Kallmyer, R., Poteyeva, M. & Lanier, C., Violence Against American Indian and
Alaska Native Women and the Criminal Justice Response: What is Known (National Institute of Justice, August
2008), Doc. 223691 [hereinafter N1J Report]. Available from: www.ncjrs.gov/pdffiles1/nij/grants/223691.pdf.
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significant geographical barrier to victims residing on these reservations from obtaining
many services that may be available to urban women. Many victims do not have the
financial resources to leave the reservation and reestablish a household in another
community to leave a domestic violence situation. In addition, due to limited tribal
government resources, there is often a lack of “safe houses” or shelters on reservations, as
well as other victim services.

In some of these communities, transportation and telephone services are difficult to
access. American Indian and Alaska Native women who reside on very rural and isolated
reservations must often travel great distances to obtain medical care.'’

Native American victims may be reluctant to seek assistance from tribal victim service
agencies because of confidentiality concerns about their victimization being shared
through the community. Even in urban communities, these fears are often shared, where a
local urban American Indian and Alaska Native community may be similar in closeness
to a rural village.

Many Native American victims are reluctant to access non-Native sources of support and
help.'® To help overcome the reluctance of Native American victims to seek assistance,
some reservations have implemented accessible on-reservation assistance programs that
have increased culturally relevant advocacy resources for victims.!’

151d, at 114.
16 1d, at 115.
171d., at 126-127
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B. Domestic Violence Perpetrators in Tribal Communities

For the purposes of tribal enforcement of protection orders and criminal prosecution of
domestic violence crimes, there are two classifications of perpetrators found in Native
American communities: Native Americans and non-Native Americans. Tribal courts have
criminal jurisdiction over tribal members and other Native Americans.!® Therefore, tribal
courts have the authority to issue and enforce civil and criminal protection orders against
any Native American by means of arrest and prosecution for violation of protection
orders.

Tribal enforcement of civil protection orders and criminal domestic violence statutes
involving non-Indian respondents can present complicated jurisdictional issues. Among
Native American women who are victims of rape and assault, an average of 63 percent
describe the offender as non-Native.!® Tribal courts generally do not have criminal
jurisdiction over non-Indians, with the exception of certain domestic violence cases, as
discussed below, in sections III, A and V, C. Therefore, non-Indians may not be
prosecuted and jailed by tribal authorities in most criminal cases.? If a tribal court were
to issue a civil protection order against a non-Indian, enforcement by tribal authorities for
violations through arrest and prosecution probably could not be accomplished. However,
tribal law enforcement does have the authority to stop and detain non-Indians for state
authorities.”!

For more information concerning domestic violence perpetrators or substance abuse
related to domestic violence, the reader should see Chapter 2 and Appendix A of this
book.

III. Enforcement of Protection Orders - Full Faith and Credit Laws

The following scenarios illustrate some of the difficulties that victims may have
encountered historically when trying to have protection orders enforced across tribal and
state jurisdictions. Recent amendments to the federal Violence Against Women Act and
the Indian Civil Rights Act, > Washington state full-faith and credit laws, and numerous
other actions are all working to alleviate the domestic violence crisis in Indian Country.
To successfully extend protection to victims and the Native American communities will
require cooperation and coordination between the state and tribal judicial systems.

¢ A Native American woman living within the boundaries of a local Indian
reservation is assaulted by her non-Native American boyfriend. When she seeks a
protection order in the tribal court, she is told that she must travel to the state

1825U.8.C. 1301.

19 Bachman, R., supra at note 14.

20 Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978).

2! state v. Schmuck, 121 Wn.2d 373, 850 P.2d 1332, cert. denied, 510 U.S. 931 (1993).
22 pub. L. No. 113-4, 127 Stat. 110 (March 7, 2013).
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court to seek a protection order. Once she has obtained the state protection order,
she is advised to register the protection order with the tribal police. The tribal
police inform her that since the offender is a non-Native American, the tribal
police can only detain him if he violates the order. She will have to call the
sheriff’s department to have him arrested and prosecuted if he violates the
protection order. The 2013 amendments to the Federal Violence Against Women
Act, are aimed at alleviating this major gap in protecting victims in Native
communities.

e A tribal court issues a protection order to a Native American victim against her
Native American ex-boyfriend. She travels off the reservation to a local shopping
center. Upon returning to her car she notices a note placed under her windshield
wiper. When she looks around to see who might have left the note, she sees her
ex-boyfriend sitting in a car watching her. She immediately calls the local police.
A city police officer arrives, reviews the protection order and informs the victim
that the city police department does not enforce tribal protection orders due to
liability reasons. Federal and State full-faith and credit provisions should remove
this barrier to enforcement of tribal court orders.

e A non-Native American woman living on a reservation obtains a protection order
in the state court against her non-Native American ex-husband. When her ex-
husband arrives at her home intoxicated and demanding entry, she calls 911. The
dispatcher notifies a sheriff’s deputy to respond who is twenty minutes from the
scene. The tribal police are only five minutes away. Cross-deputization of tribal
officers and mutual aid agreements between tribal and state governments can help
reduce this continuing problem.

These hypothetical scenarios illustrate some of the historical jurisdictional problems
associated with enforcement of protection orders between tribes and the state of
Washington. The continuation of any of these issues should be of mutual concern to both
tribal and state officials. Jurisdictional issues on reservations are complex. Determining
who has jurisdiction often depends on location of the incident, type of crime, whether the
protection order is civil or criminal, and whether the offender is Native American or non-
Native American.

The jurisdictional maze that is found on many reservations often prevents effective law
enforcement. In emergency situations, there is little time to work through complex
jurisdictional issues. Further, as a result of a lack of effective communication, procedures,
and agreements between tribal and local governments, there are instances when
authorities having jurisdiction may not be the nearest law enforcement agency, while
closer law enforcement agencies may not be called to respond because they lack
jurisdiction. Historically, some tribal judges felt compelled to recommend that tribal
members also obtain a protection order in state court, to avoid the possibility that the
tribal protection order may not be enforced outside the boundaries of the reservation,
especially if the batterer is a non-Indian. Changes in state and federal law should alleviate
the need to direct victims of violence to these extraordinary steps, but it will require
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continued development of the law, and education of law enforcement, the courts, and the
public to the expanded authority of tribal courts to protect the citizens of tribal
communities.

A. Violence Against Women Act

The Violence Against Women Act (VAWA)* encourages cooperation between tribal and
state law enforcement agencies and courts to improve criminal justice and community
responses to domestic violence, dating violence, sexual assault, and stalking. VAWA was
reauthorized and expanded in 2000, 2005, and 2013.

The court provisions of VAWA, codified at 18 U.S.C. 2265, directs that states, U.S.
territories, and Indian tribes enforce valid civil and criminal protection orders issued by
sister states, territories, and tribes as though they had been issued by the non-issuing,
enforcing state or tribal court. VAWA does not require prior registration or pre-
certification of an order of protection in an enforcing state in order to receive full faith
and credit. The only requirement for interstate or inter-jurisdictional enforcement of a
protection order is that the foreign order be valid as defined by VAWA.>*

The purpose and rationale is simple: Victims who receive protection from any court,
tribal or state, are entitled to protection throughout the United States and Indian
country.?> Whether a victim of domestic violence is crossing state or reservation lines for
business, pleasure, or fleeing from her batterer, she is entitled to the protections afforded
by the original state or tribal protective order.?

The 2013 reauthorization of VAWA granted tribal courts full civil jurisdiction to issue
orders of protection against any person that commits acts of violence within that tribe’s
land. Under 18 U.S.C. §2265 (e):

(e) Tribal Court Jurisdiction. For purposes of this section, a court of an
Indian Tribe shall have full civil jurisdiction to issue and enforce
protection orders involving any person, including the authority to enforce
any orders through civil contempt proceedings, to exclude violators from
Indian land, and to use other appropriate mechanisms, in matters arising

23 Title 1V, sec. 40001-40703 of the Violent Crime Control and Law Enforcement Act of 1994, H.R. 3355, Pub.L.
No.103-322,108 Stat. 1902 (September 13, 1994), reauthorized in 2000 in Division B of the Victims of Trafficking
and Violence Protection Act of 2000, H.R. 3244, Pub.L. No. 106-386, 114 Stat. 1491, (October 28, 2000), in 2005,
in the Violence Against Women and Department of Justice Reauthorization Act of 2005, H.R.3402, Pub.L. No. 109-
162, 119 Stat. 2960 (Jan.5, 2006), and again in the Violence Against Women Reauthorization Act of 2013, Pub.L.
No. 119-4, 127 Stat. 54 (March 7, 2013).

24 18 US.C.A. § 2265.

2 Byron R. Johnson and Neil S. Websdale, eds., Full Faith and Credit: Passport to Safety (Reno, NV: National

Council of Juvenile and Family Court Judges, 1997), 88.
26
Id.
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anywhere in the Indian country of the Indian tribe (as defined in section
1151) or otherwise within the authority of the Indian tribe.

In addition, this statutory amendment addresses potentially ambiguous language found in
the 2000 amendments of VAWA, and overturns a holding in the Federal District Court of
Western Washington that appeared to limit tribal court jurisdiction to protect victims of
violence that occurs in Indian country.?’

VAWA did not originally provide for enforcement procedures for protection orders.
Establishing procedures for enforcement of foreign orders of protection has been left to
the states and tribes. Since Section 2265 was enacted, a majority of states have addressed
the issue of enforcement of out-of-state protection orders by amending their state
domestic violence codes or statutes.?® Washington adopted such a statute in 1999.%

B. Foreign Protection Order Full Faith and Credit Act—Washington State

Washington’s Foreign Protection Order Full Faith and Credit Act removes barriers faced
by persons entitled to protection under foreign protection orders.*® The act also provides
for criminal prosecution of violators of foreign protection orders.

The act provides that protection orders issued by tribal courts are to be given full faith
and credit by Washington courts. The act defines foreign protection orders as injunctions
or other orders related to domestic or family violence, harassment, sexual abuse, or
stalking, for the purpose of preventing violent or threatening acts or harassment against
another person issued by a court of another state, territory, or possession of the United
States, Puerto Rico, or the District of Columbia, or any United States military tribunal, or
a tribal court, in a civil or criminal action.

To be enforced, a foreign protection order must be valid. The act prescribes that a foreign
order is valid if it meets the following criteria:>!

e Ifthe issuing court had jurisdiction over the parties and subject matter under the law
of the state, territory, possession, tribe, or U.S. military tribunal.

27 Subsection (e) merely “confirms the intent of Congress in enacting the Violence Against Women Act of 2000 by
clarifying that every tribe has full civil jurisdiction to issue and enforce certain protection orders against both Indians
and non-Indians.” Statement of Thomas J. Perrelli, Assoc. Attorney General Before the Committee on Indian Affairs,
United States Senate Legislative Hearing on Senate Bills 872, 1192, and 1763, page4, November 10, 2011. See also,
Matthew L.M. Fletcher, Addressing the Epidemic of Domestic Violence in Indian Country by Restoring Tribal
Sovereignty, American Constitution Society for Law and Policy (March 2009). This affirmation of prior
Congressional intent “would effectively reverse a 2008 decision from a Federal district court in Washington state”,
in reference to the UNREPORTED decision in Martinez v. Martinez, No. C09-5503 FDB (W.D. Wash 2008),
Perrelli testimony at p. 4.

28 Seema Zeya, Progress Report on Full Faith and Credit Enabling Legislation and Implementation Procedures
(Battered Women'’s Justice Project).

29 Laws of 1999, ch. 184, §1.
30 The act amended RCW 26.10.220, 26.26.138, 26.50.010, and 10.31.100, adding a new chapter to RCW Title 26.
31 RCW 26.52.020.
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e There is a presumption in favor of validity where an order appears authentic on its
face.

e A person under restraint must be given reasonable notice and the opportunity to be
heard before the order of the foreign state, territory, possession, tribe or United States
military tribunal was issued; provided, in the case of ex parte orders, notice and
opportunity to be heard was given as soon as possible after the order was issued,
consistent with due process.

Division III of the Washington Court of Appeals has upheld a criminal prosecution by the
State of Washington for a violation of a tribal protection order. State v. Esquivel, 132
Wash. App. 316, 132 P.3d 751 (2006). The Court of Appeals held that a defendant could
be prosecuted by the State for violating a restraining order issued by a tribal court, if the
order was entered consistent with tribal law, even if it was inconsistent with Washington
state protection order requirements.

RCW 26.52.050 provides for peace officer immunity. “A peace officer or a peace
officer's legal advisor may not be held criminally or civilly liable for making an arrest
under this chapter if the peace officer or the peace officer's legal advisor acted in good
faith and without malice.”

RCW 26.52.030 provides that out-of-state courts may send a facsimile or electronic
transmission to the clerk of the court of Washington as long as it contains a facsimile or
digital signature by any person authorized to make such transmission. Because some
tribal courts are located at great distances from county superior courts, procedures for
registration of foreign protection orders should include a provision for filing of a faxed
copy or e-mail of the original protection order from tribal courts. These provisions will
prevent delays due to transportation problems or inclement weather.

C. Washington’s Civil Rule 82.5

In 1990, the Washington State Forum to Seek Solutions to Jurisdictional Conflicts
Between Tribal and State Courts recommended the adoption of Civil Rule 82.5. Retired
Chief Justice Vernon R. Pearson, serving as chairperson of the Forum, submitted the
proposed rule.’? In 1995, the Washington Supreme Court adopted the rule, with minor
modifications, which provides for full faith and credit for tribal court orders and
judgments.

Rule 82.5 provides that superior courts shall recognize, implement, and enforce the
orders, judgments, and decrees of Indian tribal courts in matters in which either the
exclusive or concurrent jurisdiction has been granted or reserved to an Indian tribal court
of a federally recognized tribe under the laws of the United States, unless the superior
court finds the tribal court that rendered the order, judgment, or decree: (1) lacked
jurisdiction over a party or the subject matter; (2) denied due process as provided by the

32 Washington State Forum to Seek Solutions to Jurisdictional Conflicts Between Tribal and State Courts: Final
Report (Conference of Chief Justices National Coordinating Council, 1990), 2 [hereinafter CCJINCC Final Report].
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IV.

Indian Civil Rights Act of 1968; or (3) does not reciprocally provide for recognition and
implementation of orders, judgments, and decrees of the superior courts of the state of
Washington.

Tribal Domestic Violence Laws and Tribal Protection Orders
A. Tribal Domestic Violence Laws

Some tribes have adopted specific domestic violence codes. There is no uniform tribal
domestic code; therefore, tribes that have adopted domestic violence codes may have
differing provisions similar procedures, legal standards, and relief-granted remedies.
Many tribal codes are now available online. If tribal laws cannot be found online, copies
can usually be obtained by contacting the tribal court clerk’s office.

B. Tribal Court Protection Orders

Not all Indian Tribal domestic violence protection orders are issued pursuant to each
tribe’s domestic violence laws. Generally, domestic violence protection orders may be
issued pursuant to tribal civil domestic violence codes, while other tribes rely on general
criminal or civil statutes to address the issue.

For example, the Lummi Nation, located in Bellingham, has an extensive domestic
violence code, which was revised in 2005. Protection order cases begin with an ex parte
temporary domestic violence protection order. Prior to issuance of an ex parte domestic
violence protection order, the petitioner is required to provide sworn testimony as to the
specific facts of the alleged domestic violence incident and the necessity for immediate
issuance of a protection order without notice to the respondent. If the judge determines
that an emergency does exist, a temporary order of protection may be issued that same
day. Typically, within 14 days after issuance of the temporary ex parte protection order is
issued, the court will hold a hearing with both parties present.

The temporary ex parte order usually expires on the day set for the hearing. Most tribal
jurisdictions will schedule a hearing on an ex parte order within three days if the
petitioner requests temporary custody of children, or has requested possession of a shared
residence or vehicle.

After a hearing, if supported by the facts and law, the court will issue a “permanent”
domestic violence protection order. Although titled “permanent,” these orders usually
expire one year after issuance and can be renewed by the court if warranted.

The Lummi Nation domestic violence code requires that tribal law enforcement provide
for the safety of victims and family members by arresting the primary physical aggressor
and by confiscating any weapons that may have been used to perpetrate domestic
violence. The code provides that the tribal police are to assist the victim to obtain
transportation to a shelter or medical facility. Finally, tribal police are to provide the
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victim with notice of the rights of the victim and remedies and services available.
Examples of similar provisions for advising victims of their rights and providing
transportation can be found in the Spokane Tribal Code, Puyallup Tribal Code, and
Quinault Tribal Code.

Common relief provisions authorized in tribal court domestic violence protection orders
include:

e Restraining the perpetrator from committing further acts of domestic violence,
family violence, dating violence, or stalking.

¢ Excluding the respondent from the residence, workplace, school, and grounds of
the dwelling of the petitioner.

e Awarding temporary custody and/or establishing temporary visitation rights, or
restraining the respondent from interfering with child custody or removing a child
from the jurisdiction of the court.

e Awarding temporary use of a shared residence or vehicle.

e Restraining one or both parties from transferring, encumbering, concealing, or
disposing of property.

Two issues that commonly arise regarding tribal court—issued domestic violence
protection orders is (1) enforcement and (2) conflicts between tribal and state court orders
regarding child custody and visitation.

1. Enforcement - Washington’s Project Passport.

To provide greater consistency in the enforcement of protection orders across
jurisdictions, many tribes and Washington State, along with many other states,
have adopted uniform conventions of placement of certain information on the first
page of a protection order. The relative uniformity is intended to assist law
enforcement officers in identifying that a court order is a domestic violence
protective order and thus should be given full faith and credit.

2. Conlflicts between tribal and state court orders regarding custody and
visitation.

Occasionally, conflicts in tribal and state court orders occur when a custody case
has been filed in one jurisdiction and a protection order petition has been filed in
another. Tribal courts have authority to make temporary orders regarding custody
and visitation in domestic violence protection orders. Temporary relief regarding
custody and visitation is granted with the expectation that the parties will address
the custody matter in a separate custody case. Tribal courts usually allow
modification of the relief ordered in the domestic violence protection order to
conform to the custody and visitation orders. The main concern is that the custody
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and visitation order issued in the custody case has taken into consideration the
incident leading to the issuance of the domestic violence protection order.

Practice pointer: Ask for a copy of the orders from the other jurisdiction to review the
specific language of the foreign order to determine if there are actually conflicts in the
orders.

V.  Criminal Jurisdiction in Indian Country

Domestic violence may involve major crimes and less serious crimes to persons or
property. This section discusses the authority by which tribal courts can enforce tribal
criminal laws. Tribal courts are limited in the types of crimes and persons over which
they can exercise criminal jurisdiction. There are also limits on sentences that can be
imposed upon Native Americans convicted of crimes taking place within reservation
boundaries.

A. Indian Civil Rights Act of 19683

In 1968, Congress passed the Indian Civil Rights Act (ICRA).** The ICRA provided for
civil rights for all persons who are subject to the jurisdiction of tribal governments. The
ICRA also placed limits on the maximum penalties that tribal courts could impose for
each criminal offense. The maximum penalty for any one offense is limited to one (1)
year in jail, and/or a fine of $5000.

In 2010, the Tribal Law and Order Act®> was approved, providing tribes with expanded
sentencing authority of three (3) years in jail and/or a fine of $15,000 for any one offense
with a maximum of nine (9) years in jail. Tribes may opt in to this expanded sentencing
authority if they meet the following additional provisions of ICRA;

1. The offense is one that would be punishable by more than a year if prosecuted in
state or federal court;

2. Defendants have a right to effective assistance of counsel, appointed at no
expense if indigent;

3. The judge assigned to the matter must be licensed by any jurisdiction and possess
sufficient legal training to hear criminal matters;

4. The tribe’s laws must be publicly available for review; and

325U.8.C.A. § 1301-03.
34 Pub. L. 90-284, title II, 82 Stat. 77 (Apr. 11, 1968).

35 pub.L. No. 111-211, H.R. 725, 124 Stat. 2258, (July 29, 2010).
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5. The tribal court must maintain of record of all proceedings.
See Attachment 4 for the complete text of I[CRA.
B. Indian Major Crimes Act®¢

The Indian Major Crimes Act provides that any Indian committing a felony against the
person or property of another Indian or other person—namely, murder, manslaughter,
kidnapping, maiming, a felony under Chapter 109A, incest, assault with intent to commit
murder, assault with a dangerous weapon, assault resulting in serious bodily injury (as
defined in Section 1365 of Title 18), assault against an individual who has not attained
the age of 16 years, arson, burglary, robbery, and a felony under Section 661 of Title 18
within Indian country—shall be subject to the same law and penalties as all other persons
committing any of the above offenses, within the exclusive jurisdiction of the United
States. These crimes may be investigated by the FBI and referred to the U.S. Attorney’s
Office for prosecution in federal district court. Tribes may prosecute cases when the U.S.
Attorney declines to prosecute, with the penalty limitations imposed by the ICRA.

C. Non-Native Americans

In the majority of cases tribes do not have general criminal jurisdiction over non-Native
Americans.' The 2013 reauthorization of VAWA, however, amended the Indian Civil
Rights Act to recognize and affirm tribes’ inherent authority to exercise special domestic
violence criminal jurisdiction over all persons, including non-Indian perpetrators. This
expanded jurisdiction is effective after March 7, 2015,%” is limited to a specific nature of
crime, and requires tribes to assure defendants prosecuted are afforded due process. The
limitations and requirements include;

1. Tribes may only prosecute crimes involving domestic violence, dating
violence, and violation of protection orders.

2. Prosecuted perpetrators must have “sufficient ties to the tribe” to warrant
exercise of jurisdiction. “Sufficient ties” is defined as residing on the
reservation, working for the tribe, and/or being the spouse or dating partner of
a member or Native resident of the tribe.

3. This authority does not include prosecuting crimes between two non-Indians
or crimes that occur outside of the tribal territory.

4. Tribes that prosecute non-Indians must assure that defendants have all of the
rights afforded to a defendant in state or federal court, as well as all of the
rights and protections created under the Indian Civil Rights Act as amended
by the Tribal Law and Order Act (discussed above).

5. Jury pools must be drawn from sources that reflect a fair cross-section of the
community and may not systematically exclude any distinctive group,
including non-Indians.

36 Ch. 341, 23 Stat. 385 (Mar. 3, 1885), codified at 18 U.S.C.A. § 1153.
37 A limited number of tribes may exercise this jurisdiction prior to this date as part of a “pilot project” authorized by
the Act.
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6. Defendants prosecuted and sentenced to jail under this authority may appeal
to a tribal court of appeals and have a right to file a Habeas corpus petition in
federal district court.

Even in cases where the tribal court may not have jurisdiction to prosecute a non-native
criminally, tribal police have been held to have authority to stop and detain non-Native
American law violators within the boundaries of reservations until state authorities

o 38
arrive.

D. Tribal Exclusion

Tribes have a unique remedy they may exercise against non-members of the tribe known
as exclusion. This remedy, often guaranteed by treaty, permits tribes to exclude unwanted
persons from their reservations. The power of exclusion might be viewed as quasi-
criminal, and can be exercised against non-Indians.* Tribes do not have authority to
exclude from their reservations federal officials engaged in carrying out their duties.
Non-members may be excluded from within the exterior boundaries of reservations for
violating tribal law or for felony convictions in state or federal court. However, owners of
non-trust land may not be excluded from the land they own. Persons to be excluded are
given notice and the opportunity for a hearing before the tribal court. The person to be
excluded may appeal an unfavorable decision to the Tribal Court of Appeals. Those
persons excluded who refuse to obey the order may be referred to the United States
Attorney.

Child Custody and Visitation Issues

Some tribal domestic violence codes provide for temporary child custody arrangements
to be made through protection orders. Child custody and visitation issues can make for
complex problems when issuing and enforcing domestic violence protection orders when
there are conflicting orders issued by two jurisdictions.

A. Tribal Court Jurisdiction to Issue and Enforce DV Protection Orders

When child custody or visitation is presented as an issue within a protection order
request, judges should question the parties about the existence of a current custody or
visitation order from another court. At a minimum, judges should note the existence of
the previously issued custody or visitation order in the protection order.

In protection order cases involving non-Indians, the Violence Against Women
Reauthorization Act of 2013 clarifies that tribal courts have full civil jurisdiction to both
issue and enforce domestic violence protection orders:

38 State v. Schmuck, supra note 21.
39 William C. Canby, Jr., American Indian Law in a Nut Shell, 3% ed. (St. Paul, Minn.: West Group, 1998), 165.
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a. Regardless of whether they involve member Indians, non-member Indians, or
non-Indians;

b. In matters arising anywhere within the Tribe’s “Indian Country.” (This includes
all tribal trust, individual trust, and fee land within the exterior borders of the
Tribe’s reservation, as well as other lands described in 18 U.S.C. 1151).

18 .S.C. 2265 (e).

B. Full Faith and Credit for Child Custody Provisions in Tribal Court Domestic
Violence Protection Orders

Washington’s Foreign Protection Order Full Faith and Credit Act provides that, “any
disputes regarding provisions in foreign protection orders dealing with custody of
children, residential placement of children, or visitation with children shall be resolved
judicially. The proper venue and jurisdiction for such judicial proceedings shall be
determined in accordance with RCW 26.27 and in accordance with the parental
kidnapping prevention act, 28 U.S.C.A. 1738A.7%

RCW 26.52.080 further provides that law enforcement officers shall not remove a child
from his or her current placement unless:

e There is a writ of habeas corpus to produce the child issued by a superior court of
Washington State, or

e There is probable cause to believe the child is abused or neglected and the child
would be injured or could not be taken into custody if it were necessary to first
obtain a court order pursuant to RCW 13.34.050.

Washington’s Foreign Protection Order Full Faith and Credit Act plainly states that
venue and jurisdiction issues concerning child custody are decided in accordance with the
UCCJEA. RCW 26.52.080.

This was consistent with VAWA as originally passed in September of 1994. At that time
the definition of “protection order” specifically excluded child custody orders.*!
However, in the 2006 amendments to VAWA, Congress expanded the definition of
covered protection orders:

[A]ny support, child custody or visitation provisions, orders, remedies, or relief
issued as part of a protection order, restraining order, or stay away injunction
pursuant to State, tribal, territorial, or local law authorizing the issuance of
protection orders, restraining orders, or injunctions for the protection of victims of
domestic violence, dating violence, sexual assault, or stalking. 18 U.S.C. 13925
(a)(24)(B)(emphasis added).

40 RCW 26.52.080
41 pub.L. No. 103-322, §. 40221, 108 STAT. 1931 (Sept 13, 1994)
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VII.

Therefore, child custody and visitation provisions of tribal court protection order entered
in accordance with 18 U.S.C. 2265 (b) are entitled to full faith and credit to the same
extent as all other provisions of the order.

State and Tribal Courts Working Together

The Foreign Protection Order Full Faith and Credit Act and the Violence Against Women
Act are designed to provide legal mechanisms for the cross-jurisdiction enforcement of
protection orders between tribal and state courts, which will ultimately assist victims of
domestic violence in navigating a jurisdictional maze to obtain needed protection to
prevent further acts of domestic violence.

In recent years there have been efforts made to improve enforcement of protection orders
across jurisdictions. Some tribal courts have made efforts to adopt uniform domestic
violence orders and cover sheets similar to those used by state courts in order to assist
law enforcement recognize protection orders issued by other jurisdictions.

The 1989 Washington Centennial Accord sought to build confidence in the viability of
true government-to-government relations with tribes and to serve as the foundation for
further agreements. One purpose of the Accord was to improve the delivery of services to
all individuals represented by all parties by improving communication at the agency
level.

In 1990, the Washington State Forum to Seek Solutions to Jurisdictional Conflicts
between tribal and state courts issued its final report. The report recommended that tribal
and state agencies should, to the extent permitted by resources and subject matter, work
to create agreements resolving and reducing jurisdictional conflicts.*? The report
suggested that resolution of jurisdictional conflicts between state and tribal courts could
be accomplished by interpersonal contacts between judges.

In August 2002, the Conference of Chief Justices adopted Resolution 27, “To Continue
the Improved Operating Relations Among Tribal, State and Federal Judicial Systems.”
The Conference endorsed the principle that tribal, state, and federal courts should
continue cooperative efforts to enhance relations and resolve jurisdictional issues. They
also endorsed the principle that tribal, state, and federal authorities should take steps to
increase the cross-recognition of judgments, final orders, laws, and public acts of the
other three jurisdictions. The Conference gave support to intergovernmental agreements
that provide for cross-utilization of facilities, programs, the exchange of justice system
records information, and extradition to and from Indian country.

42 CCINCC Final Report, supra note 31, at 6.
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ATTACHMENT 1

Federally Recognized Indian Tribes within Washington State

Tribe
Chehalis Confederated Tribes

Confederated Tribes of the
Colville Reservation

Cowlitz Indian Tribe
Hoh Tribe
Jamestown S’Klallam
Kalispel Tribe

Lower Elwha Klallam Tribe
Lummi Nation
Makah Tribe
Muckleshoot Tribe
Nisqually Tribe
Nooksack Tribe

Port Gamble S’Klallam Tribe
Puyallup Tribe
Quileute Tribe
Quinault Nation
Samish Indian Nation
Sauk-Suiattle Tribe
Shoalwater Bay Tribe
Skokomish Tribe
Snoqualmie Tribe
Spokane Tribe
Squaxin Island Tribe
Stillaguamish Tribe
Suquamish Tribe
Swinomish

Tulalip Tribes

Upper Skagit Tribe
Yakama Nation

Location
Oakville

Nespelem
Longview
Forks
Sequim
Usk

Port Angeles
Bellingham
Neah Bay
Auburn
Olympia
Deming
Kingston
Tacoma

La Push
Taholah
Anacortes
Darrington
Tokeland
Skokomish
Carnation
Wellpinit
Shelton
Arlington
Suquamish
LaConner
Tulalip
Sedro Woolley
Toppenish

Phone #s

(360) 273-5911

(509) 634-2500
(360) 577-8140
(360) 374-4305
(360) 683-1109
(509) 445-1664
(360) 452-8471
(360) 384-2305
(360) 645-3302
(253) 939-3311
(360) 456-5221
(360) 592-4158
(360) 297-2646
(253) 573-7826
(360) 374-6294
(360) 276-8211
(360) 293-6404
(360) 436-0131
(360) 267-6766
(360) 426-4740
(425) 333-6551
(509) 258-7717
(360) 432-3828
(360) 652-7362
(360) 394-8521

(360) 466-72177255

(360) 651-4049
(360) 854-7080
(509) 865-5121
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ATTACHMENT 2

Violence Against Women Act (VAWA), 18 U.S.C.A. §2265
Crimes and Criminal Procedure

§2265. Full faith and credit given to protection orders

(a) Full Faith and Credit.—Any protection order issued that is consistent with subsection
(b) of this section by the court of one State, Indian tribe, or territory (the issuing State,
Indian tribe, or territory) shall be accorded full faith and credit by the court of another
State, Indian tribe, or territory (the enforcing State, Indian tribe, or territory) and enforced
by the court and law enforcement personnel of the other State, Indian tribal government
or Territory ! as if it were the order of the enforcing State or tribe.

(c) Protection Order.—A protection order issued by a State, tribal, or territorial court is
consistent with this subsection if—

(1) such court has jurisdiction over the parties and matter under the law of such
State, Indian tribe, or territory; and

(2) reasonable notice and opportunity to be heard is given to the person against
whom the order is sought sufficient to protect that person's right to due process. In
the case of ex parte orders, notice and opportunity to be heard must be provided
within the time required by State, tribal, or territorial law, and in any event within
a reasonable time after the order is issued, sufficient to protect the respondent's
due process rights.

(d) Cross or Counter Petition.—A protection order issued by a State, tribal, or territorial
court against one who has petitioned, filed a complaint, or otherwise filed a written
pleading for protection against abuse by a spouse or intimate partner is not entitled to full
faith and credit if—

(1) no cross or counter petition, complaint, or other written pleading was filed
seeking such a protection order; or

(2) a cross or counter petition has been filed and the court did not make specific
findings that each party was entitled to such an order.

(e) Notification and Registration.—

(1) Notification.—A State, Indian tribe, or territory according full faith and credit
to an order by a court of another State, Indian tribe, or territory shall not notify or
require notification of the party against whom a protection order has been issued
that the protection order has been registered or filed in that enforcing State, tribal,
or territorial jurisdiction unless requested to do so by the party protected under
such order.
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(2) No prior registration or filing as prerequisite for enforcement.—Any
protection order that is otherwise consistent with this section shall be accorded
full faith and credit, notwithstanding failure to comply with any requirement that
the order be registered or filed in the enforcing State, tribal, or territorial
jurisdiction.

(3) Limits on internet publication of registration information.—A State, Indian
tribe, or territory shall not make available publicly on the Internet any information
regarding the registration, filing of a petition for, or issuance of a protection order,
restraining order or injunction, restraining order, or injunction in either the issuing
or enforcing State, tribal or territorial jurisdiction, if such publication would be
likely to publicly reveal the identity or location of the party protected under such
order. A State, Indian tribe, or territory may share court-generated and law
enforcement-generated information contained in secure, governmental registries
for protection order enforcement purposes.

(f) Tribal Court Jurisdiction.—For purposes of this section, a tribal court shall have full
civil jurisdiction to enforce protection orders, including authority to enforce any orders
through civil contempt proceedings, exclusion of violators from Indian lands, and other
appropriate mechanisms, in matters arising within the authority of the tribe.

(Added Pub. L. 103-322, title IV, §40221(a), Sept. 13, 1994, 108 Stat. 1930; amended
Pub. L. 106-386, div. B, title I, §1101(b)(4), Oct. 28, 2000, 114 Stat. 1493; Pub. L. 109—
162, title I, §106(a)—(c), Jan. 5, 2006, 119 Stat. 2981, 2982; Pub. L. 109-271, §2(n), Aug.
12,2006, 120 Stat. 754.)
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ATTACHMENT 3

Washington Court Rules for Superior Court, Civil Rule (CR) 82.5—TTribal Court
Jurisdiction

(a) Indian Tribal Court; Exclusive Jurisdiction. Where an action is brought in the
superior court of any county of this state, and where, under the Laws of the
United States, exclusive jurisdiction over the matter in controversy has been
granted or reserved to an Indian tribal court of a federally recognized Indian tribe,
the superior court shall, upon motion of a party or upon its own motion, dismiss
such action pursuant to CR 12(b)(1), unless transfer is required under federal law.

(b) Indian Tribal Court; Concurrent Jurisdiction. Where an action is brought in the
superior court of any county of this state, and where, under the Laws of the
United States, concurrent jurisdiction over the matter in controversy has been
granted or reserved to an Indian tribal court of a federally recognized Indian tribe,
the superior court may, if the interests of justice require, cause such action to be
transferred to the appropriate Indian tribal court. In making such determination,
the superior court shall consider, among other things, the nature of the action, the
interests and identities of the parties, the convenience of the parties and witnesses,
whether state or tribal law will apply to the matter in controversy, and the remedy
available in such Indian tribal court.

(c) Enforcement of Indian Tribal Court Orders, Judgments or Decrees. The
superior courts of the State of Washington shall recognize, implement and enforce
the orders, judgments and decrees of Indian tribal courts in matters in which either
the exclusive or concurrent jurisdiction has been granted or reserved to an Indian
tribal court of a federally recognized tribe under the Laws of the United States,
unless the superior court finds the tribal court that rendered the order, judgment or
decree (1) lacked jurisdiction over a party or the subject matter, (2) denied due
process as provided by the Indian Civil Rights Act of 1968, or (3) does not
reciprocally provide for recognition and implementation of orders, judgments and
decrees of the superior courts of the State of Washington. [Adopted effective
September 1, 1995.]
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ATTACHMENT 4

Indian Civil Rights Act of 1968* as amended by the 2010 Tribal Law and Order Act
and 2013 VAWA Reauthorization.

§ 1302. Constitutional rights

(a) In general - No Indian tribe in exercising powers of self-government
shall—

(1) make or enforce any law prohibiting the free exercise of religion, or abridging
the freedom of speech, or of the press, or the right of the people peaceably to
assemble and to petition for a redress of grievances;

(2) violate the right of the people to be secure in their persons, houses, papers, and
effects against unreasonable search and seizures, nor issue warrants, but upon
probable cause, supported by oath or affirmation, and particularly describing the
place to be searched and the person or thing to be seized;

(3) subject any person for the same offense to be twice put in jeopardy;
(4) compel any person in any criminal case to be a witness against himself;
(5) take any private property for a public use without just compensation;

(6) deny to any person in a criminal proceeding the right to a speedy and public
trial, to be informed of the nature and cause of the accusation, to be confronted
with the witnesses against him, to have compulsory process for obtaining
witnesses in his favor, and at his own expense to have the assistance of counsel
for his defense (except as provided in subsection (b));

(7) (A) require excessive bail, impose excessive fines, inflict cruel and unusual
punishments, and in no event impose for conviction of any one offense any
penalty or punishment greater than imprisonment for a term of one year and a fine
of $5,000, or both;

(B) subject to subsection (b), impose for conviction of any 1 offense any penalty
or punishment greater than imprisonment for a term of 3 years or a fine of
$15,000, or both; or

(C) impose on a person in a criminal proceeding a total penalty or punishment
greater than imprisonment for a term of 9 years;

4325 U.8.C.A. § 1302 (Constitutional Rights).
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(8) deny to any person within its jurisdiction the equal protection of its laws or
deprive any person of liberty or property without due process of law;

(9) pass any bill of attainder or ex post facto law; or

(10) deny to any person accused of an offense punishable by imprisonment the
right, upon request, to a trial by jury of not less than six persons.

(b) Offenses subject to greater than 1-year imprisonment or a fine greater
than $5,000 — A tribal court may subject a defendant to a term of imprisonment
greater than 1 year but not to exceed 3 years for any 1 offense, or a fine greater
than $5,000 but not to exceed $15,000, or both, if the defendant is a person
accused of a criminal offense who—

(1) has been previously convicted of the same or a comparable offense by any
jurisdiction in the United States; or

(2) is being prosecuted for an offense comparable to an offense that would be
punishable by more than 1 year of imprisonment if prosecuted by the United
States or any of the States.

(c) Rights of defendants — In a criminal proceeding in which an Indian tribe, in
exercising powers of self-government, imposes a total term of imprisonment of
more than 1 year on a defendant, the Indian tribe shall—

(1) provide to the defendant the right to effective assistance of counsel at least
equal to that guaranteed by the United States Constitution; and

(2) at the expense of the tribal government, provide an indigent defendant the
assistance of a defense attorney licensed to practice law by any jurisdiction in the
United States that applies appropriate professional licensing standards and
effectively ensures the competence and professional responsibility of its licensed
attorneys;

(3) require that the judge presiding over the criminal proceeding—
(A) has sufficient legal training to preside over criminal proceedings; and (B) is
licensed to practice law by any jurisdiction in the United States;

(4) prior to charging the defendant, make publicly available the criminal laws
(including regulations and interpretative documents), rules of evidence, and rules
of criminal procedure (including rules governing the recusal of judges in
appropriate circumstances) of the tribal government; and

(5) maintain a record of the criminal proceeding, including an audio or other
recording of the trial proceeding.

(d) Sentences — In the case of a defendant sentenced in accordance with
subsections (b) and (c), a tribal court may require the defendant—
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(1) to serve the sentence—

(A) in a tribal correctional center that has been approved by the Bureau of Indian
Affairs for long-term incarceration, in accordance with guidelines to be developed
by the Bureau of Indian Affairs (in consultation with Indian tribes) not later than
180 days after July 29, 2010;

(B) in the nearest appropriate Federal facility, at the expense of the United States
pursuant to the Bureau of Prisons tribal prisoner pilot program described in
section 304(c) of the Tribal Law and Order Act of 2010;

(C) in a State or local government-approved detention or correctional center
pursuant to an agreement between the Indian tribe and the State or local
government; or

(D) in an alternative rehabilitation center of an Indian tribe; or

(2) to serve another alternative form of punishment, as determined by the tribal
court judge pursuant to tribal law.

(e) Definition of offense — In this section, the term "offense" means a violation
of a criminal law.

(f) Effect of section — Nothing in this section affects the obligation of the United
States, or any State government that has been delegated authority by the United
States, to investigate and prosecute any criminal violation in Indian country.

§ 1303. Habeas corpus

The privilege of the writ of habeas corpus shall be available to any person, in a
court of the United States, to test the legality of his detention by order of an
Indian tribe.

§ 1304. Tribal Jurisdiction Over Crimes of Domestic Violence (a) Definitions
— In this section:

(1) DATING VIOLENCE.—The term ‘dating violence’ means violence
committed by a person who is or has been in a social relationship of a romantic or
intimate nature with the victim, as determined by the length of the relationship,
the type of relationship, and the frequency of interaction between the persons
involved in the relationship.

(2) DOMESTIC VIOLENCE.—The term ‘domestic violence’ means violence
committed by a current or former spouse or intimate partner of the victim, by a
person with whom the victim shares a child in common, by a person who is
cohabitating with or has cohabitated with the victim as a spouse or intimate
partner, or by a person similarly situated to a spouse of the victim under the
domestic- or family- violence laws of an Indian tribe that has jurisdiction over the
Indian country where the violence occurs.

(3) INDIAN COUNTRY.—The term ‘Indian country’ has the meaning given the
term in section 1151 of title 18, United States Code.

(4) PARTICIPATING TRIBE.—The term ‘participating tribe’ means an Indian
tribe that elects to exercise special domestic violence criminal jurisdiction over
the Indian country of that Indian tribe.

(5) PROTECTION ORDER.—The term ‘protection order’—
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(A) means any injunction, restraining order, or other order issued by a civil or
criminal court for the purpose of preventing violent or threatening acts or
harassment against, sexual violence against, contact or communication with, or
physical proximity to, another person; and

(B) includes any temporary or final order issued by a civil or criminal court,
whether obtained by filing an independent action or as a pendent lite order in
another proceeding, if the civil or criminal order was issued in response to a
complaint, petition, or motion filed by or on behalf of a person seeking protection.
(6) SPECIAL DOMESTIC VIOLENCE CRIMINAL JURISDICTION.—The
term ‘special domestic violence criminal jurisdiction’ means the criminal
jurisdiction that a participating tribe may exercise under this section but could not
otherwise exercise.

(7) SPOUSE OR INTIMATE PARTNER.—The term ‘spouse or intimate partner’
has the meaning given the term in section 2266 of title 18, United States Code.

(b) Nature of the Criminal Jurisdiction —

(1) IN GENERAL.—Notwithstanding any other provision of law, in addition to
all powers of self-government recognized and affirmed by sections 1301 and
1303, the powers of self-government of a participating tribe include the inherent
power of that tribe, which is hereby recognized and affirmed, to exercise special
domestic violence criminal jurisdiction over all persons.

(2) CONCURRENT JURISDICTION.—The exercise of special domestic
violence criminal jurisdiction by a participating tribe shall be concurrent with the
jurisdiction of the United States, of a State, or of both.

(3) APPLICABILITY.—Nothing in this section—

(A) creates or eliminates any Federal or State criminal jurisdiction over Indian
country; or

(B) affects the authority of the United States or any State government that has
been delegated authority by the United States to investigate and prosecute a
criminal violation in Indian country.

(4) EXCEPTIONS.—

(A) VICTIM AND DEFENDANT ARE BOTH NON-INDIANS.—

(1) IN GENERAL.—A participating tribe may not exercise special domestic
violence criminal jurisdiction over an alleged offense if neither the defendant nor
the alleged victim is an Indian.

(i) DEFINITION OF VICTIM.—In this subparagraph and with respect to a
criminal proceeding in which a participating tribe exercises special domestic
violence criminal jurisdiction based on a violation of a protection order, the term
‘victim’ means a person specifically protected by a protection order that the
defendant allegedly violated.

(B) DEFENDANT LACKS TIES TO THE INDIAN TRIBE.—A participating
tribe may exercise special domestic violence criminal jurisdiction over a
defendant only if the defendant—

(1) resides in the Indian country of the participating tribe;

(i1) is employed in the Indian country of the participating tribe; or
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(ii1) is a spouse, intimate partner, or dating partner of—
(I) a member of the participating tribe; or
(IT) an Indian who resides in the Indian country of the participating tribe.

(¢) Criminal Conduct — A participating tribe may exercise special domestic
violence criminal jurisdiction over a defendant for criminal conduct that falls into
one or more of the following categories:

(1) DOMESTIC VIOLENCE AND DATING VIOLENCE.—An act of domestic
violence or dating violence that occurs in the Indian country of the participating
tribe.

(2) VIOLATIONS OF PROTECTION ORDERS.—An act that— (A) occurs in
the Indian country of the participating tribe; and (B) violates the portion of a
protection order that—

(1) prohibits or provides protection against violent or threatening acts or
harassment against, sexual violence against, contact or communication with, or
physical proximity to, another person;

(i1) was issued against the defendant;

(ii1) is enforceable by the participating tribe; and

(iv) is consistent with section 2265(b) of title 18, United States Code.

(d) Rights of Defendants — In a criminal proceeding in which a participating
tribe exercises special domestic violence criminal jurisdiction, the participating
tribe shall provide to the defendant—

(1) all applicable rights under this Act;

(2) if a term of imprisonment of any length may be imposed, all rights described
in section 1302(c);

(3) the right to a trial by an impartial jury that is drawn from sources that— (A)
reflect a fair cross section of the community; and

(B) do not systematically exclude any distinctive group in the community,
including non-Indians; and

(4) all other rights whose protection is necessary under the Constitution of the
United States in order for Congress to recognize and affirm the inherent power of
the participating tribe to exercise special domestic violence criminal jurisdiction
over the defendant.

(e) Petitions to Stay Detention —

(1) IN GENERAL.—A person who has filed a petition for a writ of habeas corpus
in a court of the United States under section 1303 may petition that court to stay
further detention of that person by the participating tribe.

(2) GRANT OF STAY.—A court shall grant a stay described in paragraph (1) if
the court—

(A) finds that there is a substantial likelihood that the habeas corpus petition will
be granted; and

(B) after giving each alleged victim in the matter an opportunity to be heard, finds
by clear and convincing evidence that under conditions imposed by the court, the
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petitioner is not likely to flee or pose a danger to any person or the community if
released.

(3) NOTICE.—An Indian tribe that has ordered the detention of any person has a
duty to timely notify such person of his rights and privileges under this subsection
and under section 1303

(f) Grants to Tribal Governments — The Attorney General may award grants to
the governments of Indian tribes (or to authorized designees of those
governments)—

(1) to strengthen tribal criminal justice systems to assist Indian tribes in exercising
special domestic violence criminal jurisdiction, including—

(A) law enforcement (including the capacity of law enforcement or court
personnel to enter information into and obtain information from national crime
information databases);

(B) prosecution,;

(C) trial and appellate courts;

(D) probation systems;

(E) detention and correctional facilities;

(F) alternative rehabilitation centers;

(G) culturally appropriate services and assistance for victims and their families;
and

(H) criminal codes and rules of criminal procedure, appellate procedure, and
evidence;

(2) to provide indigent criminal defendants with the effective assistance of
licensed defense counsel, at no cost to the defendant, in criminal proceedings in
which a participating tribe prosecutes a crime of domestic violence or dating
violence or a criminal violation of a protection order;

(3) to ensure that, in criminal proceedings in which a participating tribe exercises
special domestic violence criminal jurisdiction, jurors are summoned, selected,
and instructed in a manner consistent with all applicable requirements; and

(4) to accord victims of domestic violence, dating violence, and violations of
protection orders rights that are similar to the rights of a crime victim described in
section 3771(a) of title 18, United States Code, consistent with tribal law and
custom.
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