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IDENTITY OF PETITIONERS
Petitioners for Supreme Court Review, Mike Walch and Marcia
Walch, were the Appellants at the Court of Appeals and the Plaintiffs at
trial.  Petitioners Walch submit this Reply to Respondent Folkmans’

Answer filed October 22, 2013.

COURT OF APPEALS DECISION
The decision at issue is the unpublished opinion, Walch et al. v.

Clark et al., No. 30123-I11, filed July 23, 2013.



ISSUES PRESENTED FOR REVIEW

The Folkmans’™ Answer misstates the issues presented for review:

Issue No.1. Walches seek the application of RCW 8.24.010 et seq., not an
exception as stated by Folkmans. Folkmans assert Walches purportedly
have a revocable permissive use agreement — none exists. And finally,
Burlington Northern Santa Fe (BNSF) holds a granted right of way, a fee
ownership of the land, not an easement.

Issue No. 2. Walches do not seek to “manufacture a legal fiction’ under
Article I, Section 16 of the Washington State Constitution and such
language is inflammatory and an unfair statement of the issue. Moreover,
a revocable permit would not give permanent legal access to the Walches’
land; revocable is revocable. No one has a permit for the elevated
crossing,.

Issue No. 3. Walches have not voluntarily landlocked their parcel. They
did not create the landlocked situation. Moreover, the lack of legal access

precludes any use of the land. not just a single beneficial use.



WHY REVIEW SHOULD BE ACCEPTED

Walches and Folkmans agree that this Court should accept review.
Folkmans mischaracterize State of Washington v. M.C. Ballard, 156
Wash. 530, 287 P.27 (1930) as dealing with railroad easements. The
holding in that case, applying the federal statute, made clear that BNSF
could not alienate, nor could title be acquired. to the outer one hundred
feet of the two-hundred-foot right of way existing on either side of the
center line of the railroad. 156 Wash. at 533 (citing Northern Pacific R.
Co. v. Ely, 197 U.S. 1 (1905) and Northern Pacific R. Co. v. Concannon,
239 U.S. 382 (1915)). Whether by grant, permit or adverse possession,
Walches can never acquire a permanent legal right to cross the portion of
the railroad or its corridor that Folkmans' claim is the permissible access
to the Walches’ land.

In the context of implied easements, the Court of Appeals in
Woodward v. Lopez, 174 Wn. App 460, 300 P.3d 417 (2013) addressed
the definition of necessity:

Absolute necessity is not required to establish an implied

easement. Lvich v. Kovacevich, 33 Wn.2d 151.157-38, 204

P.2d 839 (1949). "The test of necessity is whether the party

claiming the right can, at reasonable cost. on his own

estate, and without trespassing on his neighbors. create a

substitute.” Bays v. Haven, 55 Wn. App. 324, 329, 777 P.2d

562 (1989). “Although prior use is a circumstance
contributing to the implication of an easement, if the land




cannot be used without the casement without

disproportionate expense, an easement may be implied on

the basis of necessity alone.” Fossum Orchards v. Pugsley,

77  Wn.  App. 447, 451, 892 P2d 1095

(1995) (citing Adams, 44 Wn.2d at 507-09).

This is precisely the situation faced by the Walches. To the East is
the inalienable railroad corridor and crossing, without any permits (RP Vol.
I, 4-5; see also RP Vol. I, p. 16, 127 & 130; Exs. 1, 9 & 54).', to the North is
the inalienable BNSF railroad and corridor, to the South is the Interstate,
and to the West is the Clark and Folkman lands giving access to a
permitted, railroad crossing with safety lights and guards (RP Vol. 1, at
29). Walches have never expected to obtain the Western access for free;
they simply sought a right of way pursuant to the statute.

Ruvalcaba v. Kwang Ho Baek, 175 Wn.2d 1, 282 P.3d 1083
(2012) is readily distinguishable. Therein, the landowners severed their
property and voluntarily landlocked themselves. In the present case, the
parcel is landlocked due to the nature of the surrounding property. Access
is blocked by federal public interests to the North, South and East, a

situation the Walches did not create. Reasonable necessity has been

established by the Walches.

' The City of Cle Elum does have a private agreement with the Owens Family to use
Owens Road South of the BNSF railroad crossing from the North line of Section 36 to
the City of Cle Elum’s sewage treatment plant (RP Vol. 1, p. 126; Ex. 58). Nonetheless,
no written agreement exists as to the railroad corridor and crossing.



Moreover, it is wrong to statc Walches™ position as seeking to by-
pass RCW 8.24.010 and Brown v. McAnally, 97 Wn. 2d 360, 644 P.2d
1153 (1982). In Brown, the court ruled that the trial court had exceeded its
authority in using the private condecmnation statute to create a way of
necessity, because the scope of the way far exceeded that which was
necessary for ingress and egress and instead was for the purpose of
establishing a public county road. Walches have merely established that,
because public federal land interests block legal access to their property
from the North, South and East, it is reasonably necessary to condemn a
private right of way to the West to make any usc of their property. They
do not seek to rewrite the statute, but merely demonstrate that the location
of the Walches’ land and the status of the surrounding parcels established
a reasonable necessity to condemn a right of way to the West,

CONCLUSION

For the foregoing reasons, Petitioners respectfully request that the

Petition for Discretionary Review be granted.

-
DATED this _J  day of November, 2013

Respecttully submitted,

-~ /%-C//( /‘g“?y
Chris A. Montgomery, WSBA #12377
Richard T. Cole, WSBA #5072

Attormneys for Petitioners
Mike and Marcia Walch
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