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A. IDENTITY OF PETITIONER: David Wayne Maxwell was the

Defendant in the Superior Court and Appellant in the Court of Appeals.

B. DECISION: Mr. Maxwell seeks review of State v. Maxwell, Slip
Op. 42877-6-11, an unpublished decision filed by Division II of the Court of
Appeals August 27, 2013, affirming his conviction for first degree
trafficking in stolen property in violation of RCW 9A.82.050.

C. ISSUES PRESENTED FOR REVIEW:

1. Has the Legislature defined the offense of trafficking in stolen
property as an act of criminal profiteering by including it in the criminal
profiteering act?

2. Iftrafficking is an act of criminal profiteering, must the State
prove one of the predicate offenses required by the act?

3. If the legislative intent is ambiguous, does the Rule of Lenity
require the Court to interpret this statute strictly against the State and in
favor of the Petitioner?

D. STATEMENT OF THE CASE

The State charged David W. Maxwell with seven counts of

trafficking in stolen property based on scrap metal Maxwell collected and

sold in the course of his salvaging business.! CP 17-20.

"RCW 9A.82.050(1) A person who knowingly initiates, organizes, plans, finances,
directs, manages, or supervises the theft of property for sale to others, or who knowingly



Maxwell had a regular collection route of commercial clients,
including all the Bremerton car lots. RP 133-34. One of Maxwell’s regular
stops was at Vigor Marine on Ida Street in Bremerton. RP 137-39. Vigor
Marine deposited its scrap metal in dumpster-style bins in the parking lot
outside the security fence. Maxwell would remove all scrap metal,
regardless of value, as a service to his clients. RP 141-42,

Following his usual practice, Maxwell sold the metal from Ida Street
to Navy City Metals, where he was well-known as a regular with a business
license on file. RP 136, 149-50. Navy City maintained complete records
and issued a receipt for every transaction bearing the seller’s full legal name
and address. RP 150.

On the morning of March 3, 2011, Vigor Marine’s manager noticed
that six pieces of copper-nickel piping were missing from the back of a
pick-up that had been parked overnight outside the fence, next to the scrap
metal dumpster. RP 59-60. He located the piping at Navy City and called
the police. RP 62, 63.

Maxwell was charged and tried by jury on seven counts of
trafficking in stolen property in violation of RCW 9A.82.050(1). CP 17-20.
He freely admitted having taken metal from the Ida Street dumpster on all

seven occasions and also from the pick-up truck on March 3. RP 144, 146,

trafficks in stolen property, is guilty of trafficking in stolen property in the first degree.



151. His defense was that he had permission and that he honestly believed
the metal in the truck bed was additional scrap that had not been placed in
the dumpster. RP 103.

The jury acquitted Maxwell on six counts that involved solely metal
taken from the dumpster but found him guilty of the seventh count which
alleged the additional taking from the truck. CP 55-56.

E. REASONS THIS COURT SHOULD ACCEPT REVIEW

(1 The Court of Appeals decision relieves the State of its
constitutional obligation to prove every element of the offense beyond a
reasonable doubt as guaranteed by the Fifth and Fourteenth Amendments
and Wash. Const. art. 1, § 3. RAP 13.4(b)(3).

Fifth Amendment: The Fifth Amendment due process clause

requires proof beyond a reasonable doubt. Sullivan v.

Louisiana, 508 U.S. 275,278, 113 S. Ct. 2078, 124 L. Ed. 2d 182

(1993).

Fourteenth Amendment: No state shall ... deprive any

person of life, liberty, or property, without due process of law.

Article 1, section 3: No person shall be deprived of life, liberty, or

property, without due process of law.
2) The decision conflicts with prior decisions of this Court and

of other divisions of the Court of Appeals. RAP 13.4(b)(1) & (2).



“No state shall . . . deprive any person of life, liberty, or
property, without due process of law.” In re Pers. Restraint of
Blackburn, 168 Wn.2d 881, 884, 232 P.3d 1091 (2010).
The right to proof beyond a reasonable doubt of every
element of the crime charged is fundamental. In re Winship, 397
U.S. 358, 362,90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).
It is reversible error to instruct the jury in a manner relieving
the State of its burden. State v. Bennett, 161 Wn.2d 303, 307, 165
P.3d 1241 (2007); State v. Smith, 174 Wn. App. 359, 366, 298 P.3d
785 (2013).
Summary of the Argument

A single sale of stolen scrap metal worth less than $750 is a
misdemeanor that is insufficient as a matter of law to constitute an essential
element of trafficking in stolen property. Trafficking is included in the
criminal profiteering act. Therefore, the predicate crime must be felony, not
a misdemeanor.

L. THE LEGISLATURE HAS DEFINED

TRAFFICKING IN STOLEN PROPERTY

AS AN ACT OF CRIMINAL PROFITEERING.

The interpretation of statutes is a question of law that this Court
reviews de novo. State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281

(2005); State v. Wentz, 149 Wn.2d 342, 346, 68 P.3d 282 (2003). The



Court’s overriding concern is to ascertain the Legislature’s intent. Jacobs,
154 Wn.2d at 600.

The Legislature codified the offense of trafficking in stolen property
at RCW 9A.82.050(1).> Chapter 9A.82 RCW is the Criminal Profiteering
Act. The Act specifically lists trafficking in violation of RCW 9A.82.050
— the crime with which Maxwell was charged — as criminal profiteering:
“Criminal profiteering” means any act charged as any of the following:

(r) Trafficking in stolen property, as defined in RCW 9A.82.050. RCW
9A.82.010(4)(r). Including an offense in the Criminal Profiteering Act is
the clearest possible indication that the Legislature regarded trafficking as
an act of criminal profiteering and intended to define it at such as a matter
of law.

This illustrates the doctrine of noscitur a sociis, or “a word is known
by the company it keeps.” State v. Roggenkamp, 153 Wn.2d 614, 623, 106
P.3d 196 (2005). Courts do not interpret statutes in isolation but in the
context of all statutes on the same subject, considering all that the
legislature has said on the matter, and “‘attempting to create a unified
whole.” Diaz v. State, 175 Wn.2d 457, 466, 285 P.3d 873 (2012). In

determining the meaning of statutory language, the court considers the

* A person who knowingly initiates, organizes, plans, finances, directs, manages, or
supervises the theft of property for sale to others, or who knowingly traffics in stolen
property, is guilty of trafficking in stolen property in the first degree. RCW 9A.82.050(1).



general context. Jacobs, 154 Wn.2d at 600. Related provisions and the
statutory scheme as a whole manifest the legislative intent about a particular
provision. Id.; Christensen v. Ellsworth, 162 Wn.2d 365, 372-73, 173 P.3d
228 (2007).

Offenses also are known by the company they keep. The Court
interprets criminal statutes in the context of the statutes with which they are
associated. Strate v. Budik, 173 Wn.2d 727, 735-36, 272 P.3d 816 (2012).
Accordingly, segregating offenses in different chapters of the criminal code
is a clear signal that the Legislature regards the offenses as different. State
v. Calle, 125 Wn.2d 769, 888 P.2d 155 (1995). The Calle court said that
“differing purposes served” by two statutes, “as well as their location in
different chapters of the criminal code, are evidence of the Legislature’s
intent to punish them as separate offenses.” Calle, 125 Wn.2d at 780. In
Calle, the location of incest and child rape in different chapters in the
criminal code is evidence that the Legislature regards them as different.
Calle, 125 Wn.2d at 780.

By way of example, State v. McGary, 122 Wn. App. 308, 93 P.3d
941 (2004) examines the statement of legislative intent for chapter 9A.42
RCW, which provides that withholding the basic necessities of life is an

essential element of criminal mistreatment, the subject of that chapter.



RCW 9A.42.005. The Court then applied this statement of legislative intent
to the individual offenses included therein. McGary, 122 Wn. App. at 314.
Finally, whenever possible, courts interpret statutes so as to avoid
strained or absurd results. State v. Vela, 100 Wn.2d 636, 641, 673 P.2d 185
(1983). The Court asks whether a particular construction makes sense
within the statutory scheme as a whole. See, e.g., McGary, 122 Wn. App. at
314. To hold that the Legislature intended to classify trafficking as
something other than criminal profiteering when it included it in the
Criminal Profiteering Act is a such a strained result which the Court must
presume the legislature did not intend. Vela, 100 Wn.2d at 641.
2. PROOF OF THIRD DEGREE THEFT IS
INSUFFICIENT TO ESTABLISH AN ACT
OF CRIMINAL PROFITEERING.

The Legislature has decreed that any act constituting “criminal
profiteering” must be based upon one of the predicate felonies listed in
RCW 9A.82.010(4). Therefore, a conviction for an act of criminal
profiteering by means of trafficking in stolen property must be based on a
predicate felony.

The predicate felonies are listed at RCW 9A.82.010(4) §§ (a) — (ss).
That list includes theft as defined by RCW 9A.56.030, 040, 060, 080, and
083. It does not include third degree theft, which is defined at RCW

9A.82.010(4)(e).



The Legislature included trafficking in the criminal profiteering act
because it wished to punish those who knowingly deal in property stolen by
others. State v. Michielli, 81 Wn. App. 773, 778, 916 P.2d 458 (1996).
There is no indication the Legislature intended to convert third-degree theft
into a first-degree felony just because the accused sold or pawned the items
taken. Michielli, 81 Wn. App. at 778, citing Florida v. Camp, 579 So.2d |
763 (Fla. Dist. Ct. App.1991) (Florida’s anti-fencing statute is intended to
punish those who knowingly deal in property stolen by others: it is not
intended to convert a third-degree felony into a second-degree felony
merely because the thief sells the property rather than consumes it.).

Here, the conclusion of the Court of Appeals is not supported by its
premises, which are as follows:

1. Maxwell was charged with and convicted for first degree
trafficking in stolen property. Decision at 7.

2. Trafficking in stolen property is a crime that the Legislature has
included within the Criminal Profiteering Act, chapter 9A.82 RCW.
Decision at 7.

3. An act constituting “criminal profiteering” must be based upon
one of the predicate felonies enumerated in RCW 9A.82.010(4).
Decision at 7.

4. The jury convicted Maxwell of a single count of third degree
theft of items valued at less than $750. Decision at 7.

5. Third degree theft is not one of the felonies enumerated in
RCW 9A.82.101(4); it is a gross misdemeanor. RCW 9A.56.050.
Decision at 7.



The Court then concludes that Maxwell’s conviction should be
upheld because criminal profiteering “is not an element” of trafficking in
stolen property.” Decision at 8.

But the question is not whether criminal profiteering is an element
of trafficking in stolen property. It is whether trafficking is an act of
criminal profiteering. By the plain language of Chapter 9A.82 RCW, it is.
Moreover, the State conceded that “criminal profiteering” is a category of
offenses rather than a single discrete crime. Brief of Respondent at 13.

3. THE RULE OF LENITY APPLIES.

Finally, if the Legislature’s intent with regard to a criminal statute
can be deemed ambiguous, the Rule of Lenity requires the Court to construe
the statute in favor of the defendant, absent legislative intent to the contrary.
Jacobs, 154 Wn.2d at 601. Here, far from manifesting a contrary intent, the
Legislature has, by defining trafficking as a violation of the Criminal
Profiteering Act, indicated in the clearest possible terms its intent to restrict
the predicate offenses of trafficking to those required to establish any other
violation of that Act.

F. CONCLUSION: To convict Maxwell of trafficking in

violation of the Criminal Profiteering Act, the State was required to allege
and prove a predicate felony listed in RCW 9A.82.010(4). But the sole

offense proved was the gross misdemeanor of third degree theft.



This Court should grant review, reverse the trafficking conviction,
and dismiss the prosecution with prejudice. State v. Hickman, 135 Wn.2d
97, 103, 954 P.2d 900 (1998).

Respectfully submitted this 3 day of October, 2013.

Jorkon B ZHZase

Jordan B. McCabe, WSBA 27211
Counsel for David W. Maxwell

CERTIFICATE OF SERVICE

Jordan McCabe electronically served this Petition for Review via the Division II
upload portal upon Opposing Counsel: rsutton@co.kitsap.wa.us

A paper copy was deposited in the U.S. Mail, first class postage prepaid,
addressed to:

David W. Maxwell
3998 Dyes Inlet Road
Bremerton, WA 98312

Jorkar £ ZHofZnse Date: October 3, 2013

Jordan B. McCabe, WSBA No. 27211
King County, Washington
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FILED
TOURT OF APPEALS
VISION Tt

N

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTOR

. BIVISION H .
STATE OF WASHINGTON, : : No. 42877-6-It
Respondent,
v.
DAVID WAYNE MAXWELL, ' UNPUBLISHED OPINION
Appellant.. -

HuNT, PJ. — David Wayne Maxwell appesls his jury conviction for first degree
trafficking in stole property under RCW 9A.82.050. Ho @w that (1) the State improperly
cross-examined him about facts nndsrlying & priar conviction, (2) the trial cowt's Hmiting
instruetion addressing that conyiction was inadequate, and (3) the ovidence was jusufficient to
" shippioft Hig GUttons COMVIOHSN,” We i =~ = e s ..

' | FACTS =
. Yigor Matine is a company that manufactures ifems for use in maintaining Navy vessels; |
it donls with large quantities of metal. At its Bremetton Iocﬁm on 1da Strest, Vigor Marine’s
p@ﬁce was to put scrap metal i.n an oudside bin; when the bin was full, Vigor Marioe would call
Navy City Metals to pi-ck up the scrap.  Anyono seeking permission to take sorap metal was
required to speak to warehouso manager Arthur Morken, who authorized only Navy City Motats

to remove this scrap raetal.
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1 THEEY OF COPPER-NICEET PIPING

On March 3, 2011. Morken discovered that same copperenickel piping was missing trom
the bed of a Vigor Marine tack in the compam parking lot, this pipiig wes 10 be used as a
temptlate for aev. piping. Morken found the missiny prping, ¢ar into smaller pieces at Navy City
Metals and calied the sheriff's office. Vigm Mimine's securily video from shortly after midnignt
shriwed a velrele pull up from which 1wo man wxited, ook the piping from the Vigur Mance
truck. put 1t in their own truck, and kefi  Muorsen #ad not given Navy Crly Mutals permission to
teke this piping. Navy City Metals muoeger, Levi Taylor. produced receipts skowing that he had
purchased copper-michel piping from David Mavwell on sevea occasions, most recemly on
March 3 for 3616, When the shenfl's cifice called Mavwell. he admitted having taken the
copper piping from the Vigor Marine truck on March 5,

1. PROCTDURE

The State charged Maxwel] with <even counls of [int depree trarticking in swlen
property commited v differeqt Jdates, Jhe widl count gvneed e Sikte s pretrial norion to
admit Maxwell's 2010 convichon, for second demve wivmpiwd burgiary as 2 crime of dishionesty
under ER 509, elso ruling however, thut the underlying facts were not admissible uniess
Maxwell tirst opened the doer with his jestimony.

A State's Case

Al the jury mrial. Modker, favior, and two Seputies from the Kitsap County Sheriffs

Office testified to the above tacts, Morken added thar he never gave Maxvvell permission o tke

any mylal from Vigar Marine.
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B. Dofonse Case: Maxwell's Testimony

On direct examination, Muxwell testified that (1) his oum scrap metal business practice
wastoatkpmnissionbefor‘ehkingmmpmdto stop taking rectsl from a location when
parmission was withdrawm; (2)‘he hadi been taking scrap frou fhe 1da Street location since 2005:
(3) “a gay" whose name he did not know had given him penmission to take metal fram the
dumpster bat not from the yard; (4} he hed never met Morken; and (3) he had told the deputies
he had permission to take the scrap from the Ida Streef location on March 3. 2 Verbatim Report
of Procoodings [VRE) 1 137. .

On coss-axamination, Maxwell again Insisted that he never took metal from & business
withoat permission. When the ‘Stats then asked, “2010 you've never gone to any place to -,
defn;:e_mml objected, ergning that this question excceded the scope of Maxwell's dircot
examination tomimony. 2 VRP at 133, The Siate countered that the fatr implication of
Maxwell’s direct examiuation testimony was that ¢ 1) he was stways careful to make sure he had
permission befors taking metel; end (2) thus, the Stats was emtided to explose the fiots
undarlying his 28)0" conviction, ‘wirichr-involved: aticipling 7o take' metal Withowt permission:-
Agreeing, the trist court awmlad Magtwell's ebjection,

At Maxwell's roquest, the tinl court conducted a short “voir dire,” during which
Maxwell testified that be had gone into a garbage dumpster in 2010 without permission to lock
fox metal but dd ol find ey, 2 VRP at 157, When cross-cxeminetion resumed, the State ssked
Maxwell if hs had ever gone any place to take metal without permission; Maxwell answered,
“Yes.® 2 VRP at 159. Maxwell fisther testifted that (1) the value of the piping he hed mken
Trom Vigor Marine’s truck and had sold to Navy City Metals on March 3 was $616; (2) he was -
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supposed to take the scrap from the dumypster on Jda Stroet; and (3) even though he did not heve
pomussxon 1o take the piping from the truck, he had taken it under fhe assunmption that Vigor
Marine had not yot gotten around to transforring the piping fiam the truck te the Jumpster.

- The trial court gave the jury e limiting instruction that it shoukd consider the prior
couviction mot as evidence of Maxwoll's guitt but only ro assess his t;redibﬂhy. Mencwel! ueithor
objected f tria instruction nor proposed sltemsive wondlug

C. Vordict and Seatence

The jury found Maxwell guilty of one count of first degree trafficking in stolen property,
commitied on March 3. The trial court nnposed a Jow-end standard rangs seatence of 22
meonths. Maxwell appesls hix conviction,

ANALYSIS
L. ScoPB OF CROSS-EXAMINATION

Mexwell fitst contends that the trinl court cxronvoualy ndmiited propensity ovidouco,

contray to ER 404(5) and KR 609(sX2), when it allowed the State to oross-cxamnins him sbout

" “the fadty Wderlying his 2010 conrviction for Fcmul degree atiompted burglary. Wo disagres,

* A, Standard of Review
We review for abuso of disoretion @ trial court’s decision about the propar scops of
examination and the admizsibility of ovidenos, State v. Nsul, 144 Wn 2d 600, 509, 30 P.3d 1255
(2001). The trial court abuses its discretion when ite decision is manifestly unreasonable or
based on untenablo grounds or reasons. Shate v. Sterison, 132 Wn.2d 668, 701, 940 P.2d 1239
Q997

! The jury acquitted Maxwell of the other six covnts.
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The trial court has discretion to admit evidenoe that might otherwise be nadmissible if
the defendant opens the door 1o the evidenos. Stars v. Warrem, 134 Wn. App, 44, 64-65, 138
P.3d 1081 (2008), 4ff'd on orker grounds, 165 Wn.2d 17, 195 P.3d 940 (2008). iz wall settied
That when a party apevs up a squect of inquiry on direct examingtion, he contemplates that the
rules will permit cross-examination within the soope of the direct examination. State v. Gefedler,
76 Wn2d 449.‘ 455, 458 P24 17 (1969). Stmilarly, when a defendant éluces his chavscter in
issue by teatifying about his own pest good behavior, the Staio may cross-cxamine him dbout
specific acts of misconduct utwelated to the charged crime. Wiwren, 134 Wn. App. ot 64-65; ER
404(ax(1). VJe hold that the trial cowrt did not abuse its diseretion hers. -

B. Mn_xwu.ll’a Opening the Door to Past Bebavior

The tral oourt nitially adenitted the fact of Maxweil’s 2010 coaviction sololy as & arime
of dishomesty under ER 609(5)('2). Tu doing so, the court niled (haf the State could not explore
the facts underlying that conviction unless Maxwell opened the door to such sxploration.

On direct exsmination af trial, Macwell lmiﬂcd that his practice was 1o ask pesmission

“befurd taking $crap motaland that he Woukl stop taking metal from'a’ location vhte permission

was withdrawn, The frial court concluded that “the inference . . . from (this] testimony® was that
Maxwell “is always very orreful not to tke metal without the permission of the owner of the
metal,” tius opening the doa to cross-examination about his 2010 bucglary attempt in which be
bad adiaitiedly ettempted 1o ake scrap metsl withont the ownes's permissicn. 2 VRE at 156,
The tria} court overmied Maxwell’s objection that the State’s question about the facts nnderlying

" Maxwell’s 2010 ccmviction exceeded the scope of his direct testimony.
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Because Maxwell did not ;)bjtct af trial %0 the Statc’s cross-examination on ER 404¢b)
grounds, we will not address this argument for the first time on appeal. See State v, Boast, 87
Wn2d 447, 451, 533 P.2d 1322 (1976) (party may assign error in appellate court only on
specifio ground of evidamiary objection made a1 trial)? And becsuse during Maxwell’s direct
examination fw opened the door to the issuo of whether he always sought permission before
Temoving scrap metal from &nothor’s property, we hold that the trial court did not abuse its
discretion in allowing the State to crogs-cxamine Maxweil about whethor he hnd gone snywhere
in 2010 to take metal without pevmission. '

1. SUFICENCY OF THE EVIDENCE

Maxwell also argues that the State failed to prove the essential elements of criminal
profitesring as well ‘a3 the knowledge clenont of first degree taificking in stolen property
Agaln, we disagroe, '

Due procass requives the State to prove each element of the offense chaxged beyond
reasonable dovbt, Srate v. Farzen, 165 Wn2d 17, 26, 195 P.3d 940 (2008). The Staic charged

* 2 Similaly, we do not consider Mmowell’s flecting argument that the tisl cowrt’s Jimiting

instruotion was inadequate under the circumstances, Maxwel! similacly fatled to preserve this
issuc by failing to object to this limiling instruction below and by failing to request a difforently
worded instruction. Stats w Fitsgerald, 19 Wn. App. 652, 662, 694 ¥.2d 1117 (1985).
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Maxwell with first degroo trafficking I stolen propecty, a orimo included Wn the Criminal
Profiteering Act, chaptor 9A.82 RCW. This Act defines “criminal profitcering” as acts
committed for financial gain that are chargoablo as one of the predicate folonics crumerated in
RCW 9A82.010(4)3 State v. Minson, 120 Wn. App. 103, 106, 33 P.3d 1057 (2004),

A. Crimginal Profttsering and Stolon Property Vatue Not Elements of Trafficking

MII argues that the predicate crime at issue is theft, which hem'-mumd o only
m degree thefl, & gross misdomesnor, booanse (1) the property he was convicted of taking was
worth only $616, and (2) w0 rawh the felony level of theft the State would have had to have
proved that be stole propesty worth wore than 750 Maxwell contends that because third
degres theft is not a felgoy, it cannot be a predicate crime for criminal profiteering and,
therefore, his conviction must be reversed. This argmnent fails.

¥ The legisleturs amanded this Mte in 2012 and 2013. Lawsor 2012, ch, 139, § |: LAws OF
2013, ch. 302, § 10. These amendments did not alter the statate in any way tolevant to this case;
accardingly, we cite the cureent vorston of the stulute.

¥ 830 RCW 9A.56.050 (defining third degree thefl, a grops misdemeandr, as the theft of property
valued at 3750 or Jess),
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Maxwel’s avgument is based oo & fundamental misundersianding of o crime of first
degree trafficking in stolen property, of which criminal profitesring’ is not an elerent. The
value of the property 8 not an clement of trafficking in stolen propesty.® See State v, Strokm, 75
Wa. App. 361, 311, $79 P.2d 962 (1994) (evidence that defendant rebuilt his own truck using
siolon parts that he paid another to steal was sufficient to support chargs of tmfﬁci\‘ing ir stolen
propexty). To prove that Maxwell teafficked in stolen propexty, the State had to prove only that
he know the propesty ho aold was stolen and that he transferrcd this stoten property to another,”
RCW 9A82.0501%; State v. Killingswarth, 166 Wn. Ap. 283, 287, 269 P.3d 1064, reviaw

$ See RCW 9A 82.010(4): -
“Crimina! profitcering” meaus any act, including eny enticipatory or completed
offense, committed for financial gain, that is chargesbie or indictable under the
" taws of the state in which the act nccurred and, if the act occurred in a state other
than this state, would be chargsable or indictable under the lawz of this state had
the act occyrred in this stato and punishable as a folony and by imprisonment for
more than ons yoar, regardless of whether the act is charged or indicted, as any of
the f]'oll-.owing:
{.. : .
(0} Thott, as dafined in RCW 9A.56.030, 9A 56.040, 9A.56.060, 9A.56.080, und
Although not an ctement of trafficking in stolen proporty, oriminal profiteering is an elemom of
Icading organized crime, a scpasats offense, also included within the Crisnina! Profitcering Aot
RCW 94.82.060. .

¢ In enacting the trafficking state, the Isgislature inended to prohibit amy commercial
transaction involving property known to be stolen. Swte v. Hermann, 138 Wn. App. 596, 604,
158 P.3d 96 (2007); see alro State v. Mickielli, 132 Wn.2d 229, 236, 937 P.2d 587 (1997)
(defendant knowingly trafficked In stolen property because, knowing certain jtems wers stolen,
he eold thom to pawnshops). .

¥ The Act defines “stolan property” as propecty that has been obtained by thef), wobbery or

extortion, RCW 9A.82.010(16). “Traffic” means “to sell, transfer, distribute, dispense, or
otherwise dispose of stolen propesty 1o another person].]” RCW 9A.82.01019,.
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d;m'sd, 1l74 Wn2d 1007 (2012), Thus, we rejest Maxwell's sutficiency mgument based on the
fallure to prove the cleraents of oriminal profiteering '
' B. “Knowlog” Action

Maxwell also contends that the evidence was insuflicient to prove that he scied
“knowingty” for purposes of proving first dogree trafficking in stolen property. Thig argument
also fails. .

Bvidence is sufficient W support a contviction if; viewed in the hght must favorable to the
proseoution, it pasmits any rational trier of fuct to find the essential clemants of the ceime beyoml
2 reasonuble doubt. State v. Safinas, 119 Wn,24 192, 201, sés P.2d 1068 (1992). “A claim of
ingufficiency admits the truth of the State's cvidence and all inferencés that reasonably can be
drawn therefrom.” Sailras, 119 Wn.2d at 20), Circumstantie] and direct ovidoace are equally

reliable. State v. Deimarter, 94 Wn.2d 634, 638, 618 P.2d 99 (980). We defer to the trier of

fact on issucs of conflicting testimony, credibility of wit , amd the p tyenrss of the

evidence. State v, Walton, 64 Wn. App. 410, 415-16, 824 P.24 533 (1992). .
- =~ The tria]- court-insiracted the jury that “knowingly™-moans to- bave “information- that - - --- - -
would lead a reasonsblo person in the samo situation to beliovo that a fact exists.” Clork’s Papers
at'4l (Instruction 10), The cvidence shows that Maxwell took copmnink;l piping from the bed
of & truck at Vigor Marine shortly aftex midnight and so0ld ft later that same day,l March 3, 2011,
.knowing that he did not-have permission to take the metal. Viewed in the Iigh!'mcst faeorable o

the Stats, this evidence is sufficient to prove the knowiedge elerment of first degree trafficking in
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siolen property. We affirm.-
A majority of the panel haviog determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06,040, it is so ordered.
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