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Byers & Anderson Court Reporters/Video/Videoconferencing

Seattle/Tacoms, Washington
Pquz;
1 Q Okay. I'm with you then.
2 There's also something called a pass-through?
3 Correct.
4 And a pass-through, as I understand it,»would be a pool
5 of ﬁortgages where investors would invest in that --
6 they would essentially be beneficial owners of that
7 trust of a pool of mortgages?
B A Correct. -
39 Q But in thét case, that pool of meortgages is not -- the
i 10 cash flow is not being collected and then redistributed -
i 11 in any wa&; it's being collected and paid out
’ 12 proportionately to your ownership interest?
13 A Coriecﬁ. Pro rata.
14 Pro rata. And then what you would do when you would
15 create a CMO, is you would either take mortgages and
16 - pool them or purchase a pass—-through mortgage-backed’
17 security that's already been poocled and collateralized
: 18 or pooled and seburitized'anq use that as the
{ 13 collateral for the CMO? .
20 A Yes. So the pools would already be -- would already
2% be in existencé, and we'd take those pools, and then_ J
! 22 "that's -~ on the agency side, that's when we would
? 23 create'the CMO. |
2 24 Q Now, if you're creating the CMO for a private label,
f 25 when you say you take the mortgage-backed —-- or take
Chirag Shah’
November 5, 2010
Electronically signed by Barbara Hayden (301-345-524.5083) . 04d5{ib1-3405-4d2e-Gefe-bB25657SbeTa
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@“-, o . Byers & Anderson Court Reporters/Video/Videoconferencing

Seattle/Tacoma, Washington
‘ Page 103 i
1 the pass—throuéh mortgage~backed'security, does that
2 - mean you purchase it; you become.the owner of it?
3 On the nonagency side -- !
4 Qn the nonagency.
5" -~ it works out differently where you're starting out
6 with individual loans, and evén to create that |
7 pass~through, £from day one it's a CMO because it's
8 not.—— you don't have a pro réta distribution because
9 there is a certain Qéy the prospectus writes how the .
10 subs, subordinate bonds, receive principal, and it's E
11 actually locked out in the beginning..
12 Q Soc with the private labels, it's normally -- the
13 underlying collateral for the CMO is normally going to
14 be mortgage, you know —--
15 A Individual mortgages.
16 So it's sort of a direct link to the mortgages instead .
17 of with the government agency issues it's generally a f
18 link to a pass—-through mortgage-backed security which
13 has a gfoup of mortgages?
; 20 A Riéht. So it's all the underlying borrowers comes
§ 21 into -- well, at the end of the day, when you pay into
22 the CMO, it goes from the underlying borrowers, and
23 the trustee will determine how to syphon it to the
24 investors.
25 Q Do you happen to know in the government-sponsored
i
Chirag Shah
) November 5, 2010
Elecironically signed by Barbara Hayden (301-345-524-6083) 0445fb1-3405-4d2e-Sofe-b8256875be 1a
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Byers & Anderson Cowt Reporters/Video/Videoconferencing
Seattle/Tacomna, Washington

Page 104
1 entity CMO issues if the direct underlying collateral
2 is a pass~through mortgage -- MBS -- and i assume there
3 would be more than one; you would probably have several
4 of them?
5 A Several pools. -
6 Okay. Do you happeﬁ to know in tﬁat circumstancé who
7 owns the loans?
8 A Who owns the loans in...7?
9 0 Yeah. Are the loans owned by the lenders, or are'the;
10 loans owned by the pass—through'MBS trust, or are the
11 loans owned by the CMO trust, or --
; 12 A Right.
13 - Q —-- somebody else?
14 A So the investor has‘a right to the principal and
i 15 interést‘payﬁepts that come off from it. And also
| 16 when you -- when,you do these CMO sfructu;es, you're
: 17 actually seliing the bonds off to your balance sheet
‘18 so it's not on Banc of America's balance sheet
! 119 anymore.
' 20 I don'f know what officially is said as to like
E 21 who owns, but I know you as an‘investor have the right
! 22 to those principal and interest cash flows that come
‘ 23 out. '
; 24 Q So would the -- would the ownership of the loans be
; 25 something that would be specified in the prospectus,
- : — —— '

Chirag Shah
‘November S, 2010

Elecironicaby signed by Barbara Hayden (301-346-524-5083) 04d5b1-3405-402e-0nfe-bB255575be1a

0-000000621



Byers & Anderson Court Reporters/Video/Videoconferencin,

Seattle/Tacoma, Washington o
Page 105
1 prospectus supplement, trust document, some document
2 that's been created?
3 A There should be’some governing document tﬁat explains
4 it.
5 Q All right. So then let's go back to our Exhibit 18.
.6 We've got a list of -- the lead-in before:- the bullet
7 points is "The éteps include:" so¢-I'm assuﬁing'that
8 this bullet point of six things is not exclusive.
S So let me ask you, first of all, other than the six
10 steps'listed in this e—mail, are there other steps
11 involved? Are we missing any steps?
f 12 A This seems to summarize it pretty well. If T can
8 i3 think of anything as it comes forward, I'1l definitely
i 14 say. 1 l
| 15 0 But as you sit here now, you don't anticipate
16 testifying at trial of a seventh or éome‘other‘step
17 that we'dbnft have listed here?
| 18 A The current -- currently the way that I'see it, I do
19 not.
20 Q So let's go through these kind of quickly then.
Zi So the first step is the mortgage lender extends a
22 loan.to a hémeéwner, creates a& mortgage, correct?
23 A  Correct. |
' 24 Q And then the'lender sells that loan?
; 25 A The .-~ so the lender can do, you know, one of two
Chirag Shah
. November 5, 2010
Electronically signed by Barbam Hayden (301-345-524-5083) D4d5b1-3405-42e- Def bB25647Sbe 1
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Audit Authority

The Joint Legislative Audit and Review Committee (JLARC) works
to make state government operations more efficient and
effective. The Committee is comprised of an equal number of
House members and Senators, Democrats and Republicans.
JLARC's non-partisan staff auditors, under the direction of the
Legislative Auditor, conduct performance audits, program
evaluations, sunset reviews, and other analyses assigned by the
Legislature and the Committee.

The statutory authority for JLARC, established in Chapter 44.28
RCW, requires the Legislative Auditor to ensure that JLARC
studies are conducted in accordance with Generally Accepted
Government Auditing Standards, as applicable to the scope of
the audit. This study was conducted in accordance with those
applicable standards. Those standards require auditors to plan
and perform audits to obtain sufficient, appropriate evidence to
provide a reasonable basis for findings and conclusions based on
the audit objectives. The evidence obtained for this JLARC report
provides a reasonable basis for the enclosed findings and
conclusions, and any exceptions to the application of audit
standards have been explicitly disclosed in the body of this
report.
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What Is a Tax Preference?

Tax preferences are exemptions, exclusions, or deductions from
the base of a state tax; a credit against a state tax; a deferral of a
state tax; or a preferential state tax rate. Washington has nearly
590 tax preferences.

Why a JLARC Review of Tax Preferences?

Legislature Creates a Process to Review Tax
Preferences

In 2006, the Legislature expressly stated that periodic reviews of
tax preferences are needed to determine if their continued
existence or modification serves the public interest. The
Legislature enacted Engrossed House Bill 1069 to provide for an
orderly process for the review of tax preferences. The legislation
assigns specific roles in the process to two different entities. The
Legislature assigns the job of scheduling tax preferences, holding
public hearings, and commenting on the reviews to the Citizen
Commission for Performance Measurement of Tax Preferences.
The Legislature assigns responsibility for conducting the reviews
to the Joint Legislative Audit and Review Committee (JLARC).

Citizen Commission Sets the Schedule

The Legislature directed the Citizen Commission for Performance
Measurement of Tax Preferences to develop a schedule to
accomplish a review of tax preferences at least once every ten
years. The Commission is directed to omit certain tax preferences
from the schedule, such as those required by constitutional law.

In October 2010, the Commission adopted its fifth ten-year
schedule for the tax preference reviews. This volume includes
reviews of a total of 25 tax preferences under the business and
occupation tax, sales tax, use tax, property tax, aircraft fuel tax,
and the real estate excise tax.

JLARC Proposed Final Report: 2011 Tax Preference Performance Reviews 1
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INTEREST ON REAL ESTATE LOANS

(

Provides a B&O tax
deduction to banks
and other financial
businesses for interest
derived from
investments or loans
primarily secured by
first mortgages or
trust deeds on non-
transient residential
properties in
Washington.

BUSINESS & OCCUPATION TAX

public policy objective of the preference.
Documents from the period of enactment
suggest the original. purpose was to
encourage Washingtonians to buy homes
by making loans more available and less
expensive.

e R 1 2, 3 M T 3 R AN
The Legislature did not specifically state the

million in
2011-13
Biennium

Because it is unclear

whether the original
public policy
objective applies,
given changes in the
lending industry and
the rise in the
secondary mortgage
market.
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Interest on Real Estate Loans (Business & Occupation Tax)
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INTEREST ON REAL ESTATE LOANS
(BUSINESS & OCCUPATION TAX,

Current Law

This tax preference provides banks and other financial businesses a business and occupation (B&O)
tax deduction for interest derived from investments or loans primarily secured by first mortgages or
trust deeds on non-transient residential properties in Washington. A deduction is also allowed to
the original lender (or successor) for amounts received froim servicing loans that have been sold on
the secondary market, as long as the servicing fee is based on a percentage of interest paid by the
borrower.

Financial businesses include banking, lending, and security businesses. A first mortgage is the first
loan secured by a property, often used to purchase the property. Therefore, home equity loans do
not qualify for the exemption if they are second in line to be paid upon sale of a home. Non-
transient residential property isa permanent residence and not a hotel or motel.

The following exhibit provides two examples of the operation of this preference. The firstisa
simple example of a deduction where a-home loan is held by one bank. The second is a more
complex example where the bank sells the home loan on the secondary market to investors. Exhibit
28, below, illustrates these transactions.

Exhibit 28 - Mortgage Loan Transactions

| Bank can deduct
3 interest payments
from homeowner

interestretained to
_service loan

Source: JLARC analysis of tax law.

JLARC Proposed Final Report: 2011 Tax Preference Performance Reviews 91



Interest on Real Estate Loans (Business & Occupation Tax)

Deductible interest includes amounts received by a financial business to service certain loans after it
sells the loan or loan security on the secondary market.

Financial businesses can only deduct amounts paid to service loans if those amounts are:
o Determined by a percent of the interest;
e Received only if the borrower makes payments; and
e Based on a loan originated by the financial businesses claiming the deduction.

A deduction is also allowed for fees charged to borrowers (including points and loan origination
fees) that are recognized over the life of the loan as an adjustment to the loan payment.

Financial businesses cannot deduct;

s Fees not recognized over the life of the loan, such as fees for services (such-as document
preparation fees, finder fees, brokerage fees, title examination fees, fees for credit checks,
notary fees, and loan application fees);

e Fees received in consideration for an agreement to make funds available for a specific period
of time and terms (commonly referred to as commitment fees);

o  Gains of the sale of valuable rights; and

o Gains on the sale of loans.

See page A3-4 in Appendix 3 for the current statute, RCW 82.04.4292.

Legal History

National banks are governed by federal banking law. State banks are governed by the state banking

authority. In Washington, the banking authority is the Department of Financial Institutions (DFI).

Pre-

1969 The Legislature attempted unsuccessfully to tax the income of national banks in 1929, 1933,
and 1935. In all three instances, the courts found the tax to be in violation of the U.S.

Constitution.®” ¢ The Legislature consequently decided it would not tax state banks. Asa
result, Washington exempted from B&O taxation all income from bank loans of any kind.

1969 Congress reversed long-standing prohibitions and allowed states to tax national banks, but
not federally chartered credit unions.

1970 The state Legislature repealed the B&O exemption for national and state banks and certain
other financial institutions.

In the same bill, the Legislature provided four specific deductions to maintain the tax status
of certain financial income:

$ National Bank of Commerce v. King County, 153 Wn. 351, 1929.

7 Aberdeen Saving ¢ Loan v. Chase, 157 Wn. 351, June 1930.

® First National Bank of Kirkland v. Henneford, No. 16135 (Thurston County Super. Ct. 1936), cited in 6™ Biennial
Report of the Tax Commission, for the period ending September 30, 1936.

92 JLARC Proposed Final Report: 2011 Tax Preference Performance Reviews



Interest on Real Estate Loans (Business & Occupation Tax)

)

4)

For financial businesses, amounts derived from interest received on investments or
loans primarily secured by first mortgages or trust deeds on non-transient residential

properties (the subject of this review);

For financial businesses, amounts derived from interest paid on all obligations of the
state, its political subdivisions, and municipal corporations (the subject of a separate

2011 review);

For lending institutions owned exclusively by its borrowers or members engaged
solely in makingloans for agricultural production, amounts derived as interest on

loans (review scheduled for 2020); and

For state-chartered credit unions, an exemption for all gross income (the subject of a

separate 2011 review).

Following enactment, the Department of Revenue (DOR) and stakeholders engaged in 30-years of
administrative appeals and litigation on the first mortgage tax preference. The appeals centered on
two issues: 1) what qualifies as non-transient residential property (see Exhibit 29 below), and 2)
what qualifies as deductible interest (see Exhibit 30 on the following page). For the most part,
subsequent rulings expanded the scope of the deduction.

Exhlblt 29 Rulmgs on What Quahfles as ‘Non Transuent Residential Property

: : F4Do6esno ‘Quahfyfw el
1974 Hotéls
e Apartments o Motels
¢ Construction of residential property, including | ¢ Transient apartments (less than 30 day
trailer park sites stay)
o Mixed residential-and business property ifthe | ¢  Churches
business use is 20% or less of the value
o Permanent care nursing & convalescent homes
(reversed in 2000 court ruling)
2000 o Nursing homes and convalescent care
homes (court reversed 1974 DOR ruling)’

Source: JLARC Analysis of statute, DOR rulings, and court rulings. All decisions are Department of Revenue rulings,
unless noted as a court ruling.

¢ Lacey Nursing Center v. The Department of Revenue, 103 Wn. App. 169 (2000).

JLARC Proposed Final Report: 2011 Tax Preference Performance Reviews 93




Interest on Real Estate Loans (Business & Occupation Tax)

Exhlblt 30- Rulmgs on What Quallfues as Deductlble Interest

1971 Interest on loans by speculative bullders and
land developers

1974 Discount points (codified in 2010)
1976 Late charges and pre-payment penalties

1981 Security interest in mobile homes (court 1984 Fees for services provided by the lender (setup
ruling)!! charges, document preparation fees, title
1986 Interest on mortgage-backed securities insurance, and recording fees)

(court ruling)™ (codified in 2010)

1988 Loan origination fees which represent an
interest yield adjustment {codified in 2010) 1989 Gain on sale of mortgage-backed securities
(codified in 2010)

1999 Interest retained by the lender to service a
loan sold on the secondary market (reversed in
2009 court ruling)

2000 Morigage brokerage fees for serving as a

2002 Advances to mortgage brokers to fund loans broker between the bank making the loan and
{(court ruling)’? the buyer (codified in 2010)

2009 Interest retained by the lender to service a
loan sold on the secondary market (court
reversed 1999 determination) (codified and
limited in 2010)

Source: JLARC analysis of statute, DOR rulings, and court rulings. All decisions are Department of Revenue rulings,
unless noted as a court ruling.

2009 The Washington Supreme Court held in HomeStreet v. DOR' that interest retained by the
lender to service a loan sold on the secondary market qualifies for the deduction.

2010 The Legislature made three major changes in the law related to mortgage interest by:

1) Codifying many of the previous rulings on what qualifies as deductible interest (See
Exhibits above);

2) Clarifying the deduction provided in the 2009 HomeStreet case applied to the specific
circumstances of that case (i.e., to situations where the taxpayer originates the loan and
where the retained service fees are based on interest paid by the borrower); and

3) Redefining the nexus required of out-of-state financial businesses in order to be liable for
Washington B&O taxes (“nexus” is the connection with a state determined by physical
and/or economic presence).

W Aetna Finance v. Darwin, 38 Wn, App 921 (1984).

1! Tacoma Savings & Loan Association v. The Department of Revenue, No. 277826 (Pierce County Super. Ct. 1981).
2 Department of Revenue v. Security Pacific Bank, 109 Wn. App. 795 (2002).

8 HomeStreet v. DOR, 166 Wn.2d 444.(2009).
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Other Relevant Ba‘tkgrou'nd

Significant changes in the mortgage lending industry have taken place since enactment of the first
mortgage deduction. A number of Washington banks have closed or merged with large multi-state
banks. In addition, a secondary market for mortgage-backed securities which began building in the
1980s has developed to the point where the loan originator sells most mortgages on the secondary
market.

Bank Consolidations Reduce Loans Held by Local Banks

Mortgages held in Washington have declined due to bank closures and mergers with out-of-state
banks. The year 1997 signified a major decline in the amount of residential mortgage loans earning
interest in Washington. In that year, several large banks closed their Washington headquarters
including Bank of America, U.S. Bank of Washington, KeyBank, and First Interstate Bank of
Washington.

Exhibit 31 - Percent of U.S. Loans Paying Interest to WA Banks

(One to Four Family Residential Mortgages)
1.6%

1.4%

1.2%

1.0%

0.8% Several major banks i
closed WA headquarters
0.6% in 1997

Percent of U.S. Loans
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Source: Federal Deposit insurance Corporation (FDIC).
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Mortgage-Backed Security Market Emerges

At the time of enactment of the deduction in 1970, loan availability was highly dependent on
borrowers making loan payments. Borrowers would pay interest and principal to local banks which
would then use those funds to make loans to other borrowers. Now, loan availability is less
dependent on local repayment of loans since most loans are quickly sold on the secondary mortgage
market. Today, 87 percent of all first mortgages on home purchases in Washington are sold on the
secondary market, and banks now use income from reselling the loan to finance new loans
nationwide.

Short-term residential construction loans are also eligible for the deduction if the land is zoned
residential and the builder.commits or is required to build non-transient residential housing.
Residential construction loans do not sell on the secondary mortgage market, but are retained by the
originating bank.

Public Policy Objective

What are the public policy objectives that provide a justification for the tax
preference? Is there any documentation on the purpose or intent of the tax
preference?

The Legislature did not state the specific public policy objective of this tax preference.

Documents from the period of enactment suggest the original purpose was to encourage
Washingtonians to buy homes by making loans more available-and less expensive. A letter in 1971
from the Department of Revenue to Senator Hubert Donohue, Chair or the Senate Revenue and
Taxation Committee, stated that the purpose of the deduction was:

...1o stimulate the residential housing market by making residential loans available to
home buyers at lower cost.

While this objective was originally articulated by DOR, it was subsequently referred to as the public
policy objective by the Washington State Supreme Court in two cases, Security Pacific v. DOR (2002)
and HomeStreet v. DOR (2009). When the Legislature amended the preference in response to the
HomeStreet opinion, it did not use this opportunity to clarify the public policy objective.

What evidence exists to-show that the tax preference has contributed to the
achievement of any of these public policy objectives?

It is not clear from the quantitative data whether the deduction has contributed to the achievement
of the implied public policy objective.
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JLARC analyzed historical banking, interest rate, and homeownership data, and could find no
conclusive evidence that the deduction increased loan availability or decreased loan costs in
Washington. For instance, Washington housing starts, measured by new housing permits, have
fluctuated considerably both before and after enactment of the preference, making it difficult to
conclude whether the deduction had an effect on homeownership. See Exhibit 32, below.

Exhibit 32- Unclear if WA Housing Starts are Influenced by the Deduction
(WA Housing:Starts as a Percent of U.S.)
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Source: JLARC analysis of U.S. Census Bureau data, 1966-2005.

On the other hand, changes in the lending industry and the economy appear to have had a
significant impact on locally available loans and loan cost.

The Legislature created the deduction in an era when local banks held their own loans and used
payments to fund new loans in the community. Most loans are now sold on the secondary market
and do not stay in the community to generate new loans. Also, most loans in Washington are made
by out-of-state owned and operated banks, and Washington loans are not dependent on local
availability of funds.

To what extent will continuation of the tax preference contribute to these public
policy objectives?

There is no evidence that continuation of the tax preference will contribute to the implied public
policy objective of making residential loans available to Washington home buyers at lower cost.
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If the public policy objectives are not being fulfilled, what is the feasibility of
modifying the tax preference for adjustment of the tax benefits?

A mortgage interest deduction fot banks may no longer be an effective mechanism for achieving the
implied public policy objective of increasing loan availability and decreasing loan costs in
Washington. The deduction tends'to benefit banks that do not sell mortgages on the secondary
market. Today, the majority of banks do sell loans on the secondary market.

If the Legislature wantéd to target the borrower more diréctly, it could structure a tax preference
based on taxes paid by borrowers.

Beneficiaries

Who are the entities whose state tax liabilities are directly affected by the tax
preference?

Currently, there are 111 bank and thrift institutions that make residential mortgage loans in
Washington, according to banking data. An estimated 70 percent of the deduction benefits banks
headquartered out of the state and 30 percent benefits banks headquartered in Washington. See
Exhibit 33, below.

Exh|b|t 33~ Estlmated Deductlon Taken for Furst Mortgage Interest

Qut of State (estimated) $1,842,000,000 70%

Washington (actual) $787,000,000 30% 86
Total $2,629,000,000 100% 111

Source: . JLARC Estimate based on 2009 FDIC deposits and call report data. Interest income earned by out-of-state
banks is not broken down by location of the loan. Instead, JLARC estimated this interest based on the percentage of
Washington branch deposits to ali U.S. deposits for each institution.

To what extent is the tax preference providing unintended benefits to entities
other than those the Legislature intended?

JLARC could find no evidence of unintended beneficiaries.
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Revenue and Economic Impacts

What are the past and future tax revenue and economic impacts of the tax
preference to the taxpayer and to the government if it is continued?

The beneficiaries of the B&O tax deduction for first mortgages saved an estimated $56.6 million in

state taxes in Fiscal Year 2010. Beneficiary tax savings in the two years of the 2011-2013 Biennium
are estimated to be $172.6 million. (See Exhibit 34.)

Exhibit 34 - Benefi C|ary Tax'Savmgs from B&O. Tax Deductlon for First Mortgages

2009 339 400 000 $12,600,000 $52,100,000

2010 $42,900,000 $13,700,000 $56,600,000

2011 $53,500,000 $17, 100 000 $70,600,000

Source: JLARC analys's of FDIC call and thnft reports Federal Reserve Board Survey of Consumer Finances, DOR tax
returns, and projections of U.S: home sales and prices provided by the Economic and Revenue Forecast Council.

If the tax preference were to be terminated, what would be the negative effects
on the taxpayers who' currently benefit from the tax preference and the extent to
which the resulting higher taxes would have an éffect on-employment and the
economy?

JLARC cannot determine the overall impact on the economy if the preference were terminated.
Termination of the tax preference would have some negative effect on the income of financial
businesses that make mortgage loans in Washington. The B&O tax on a 15-year §250,000 mortgage

loan at a fixed Spercent interest rate would be $225 in the first year. If the lender sold the loan, tax
would only apply to the portion.of interest retained for servicing the loan.

The cost of lending is determined by a wide variety of factors including the Treasury bill rate.
Therefore determining the impact of the exemption on the economy is not possible.

If the tax preference were to beterminated, what would be the effect on the
distribution of liability for payment of state taxes?

There would be no change in the distribution of tax Liability. Both in-state and out-of-state banks
would pay higher B&O taxes.
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Other States

Do other states have a similar tax preference and what: potentlal public policy
benefits might be gained by incorporating a corresponding provision in
Washington?

Washington is the only state to offer a statewide deduction for income specifically derived from
interest on loans secured by first mortgages or trust deeds. However, West Virginia has an identical
deduction for municipal business and occupation taxes. Almost all other states use net income or
net worth to tax financial institutions and do not provide a deduction for interest.

Recommendation

Because it is unclear whether the original public policy objective applies, given changes in the
lending industry and the rise in the secondary mortgage market, the Legislature should clarify
the public policy objective of the first mortgage interest deduction.

Legislation Required: Yes

Fiscal Impact: Depends on the legislation
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ENGROSSED SENATE BILL 6635

State of Waehington _ 62nd Legislature 2012 2nd Special Session

By Senators Murray and. Kllne

Read flrst tlme 04/04/12. Referred to Committee on Ways ‘& Means.

AN ACT Relatlng to 1mprov1ng revenue and budget sustalnablllty by
repealing, modlfylng, or reVL91ng tax_preferencetand license fees;
amending RCW 82,04.4292, 82.04.4266, B82.04.4268, 82.04.4269, B82.04.260,
82.08.986, 82.08,986, 82.12.986, 66.24.630, 82.29A.020, 82.04.214, and
82.04.250;,adding a new‘section:to'chapter 82.04 RCW; creating new
sections; providing an effective date; providing a contingent éffective.
date; preﬁiditheXpiration'dates;.and-declaring an emergency.

BE IT ENACTED:BY THE LEGISLATURE OF ‘THE STATE OF WASHINGTQNQ_-

. : " PART T .
LIMITING THE FIRST INTEREST MORTGAGE B&O DEDUCTION TO COMMUNITY BANKS

NEW SECTION. Sec. 101. A new section is added to chapter 82.04
RCW to read as follows: ' - )

(1) Amounts recelved as 1nterest on loans orlginated by a person
located .in more than ‘ten states, .or- an affiliate of such person, and
prlmarlly secured by first mortgages or. trust deeds on nontran51ent
re81dent1a1 propertles are subject to tax under RCW 82.04. 290(2)(a) '

(2) For the purposes of this subsection, a person ig, 1ocated in a

state if:

_p..l‘ ' : ESB 6635
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(a) The person or an affiliate of the person maintains a branch,
office, or one or more employees or representatives in the state; and

{b) Such in- state presence allows borrowers or potential borrowers
to contact the branch office, employee, or representative concernlng‘
the acqulrlng, negotiating, renegotiating, or restructurlng of, - or

making payments on, mortgages 1ssued or to be issued by the person or
an affiliate of the person. '

(3) For purposes of this section:
' (a) "Afflllate" means a person 15 affillated w1th another - person,
and "affiliated” has’ the same: meanlng as.in RCW 82.04.645; and
(b) "Interest"® has the same meaning as in RCW 82.04. 4292 and also
includes servicing fees descrlbed in RCW 82.04.4292(4).

' Sec. 102. RCW 82.04.4292 and 2010 lst sp.s. ¢ 23 s 301 are each
amended to read as follows: ) .

(1) In computlng tax there may be deducted from the measure of tax
by 'those engaged in banklng, loan, securlty or other financial
bus;hesses, 1nterest;rece1ved on investments or loans primarily secured
by first mortgages or trust deeds on nontransient residential
properties. ' o o ' A

(2) Interest deductible under this section. includes the portion of
fees charged to borrowers, 1nclud1ng points and 1oan origination fees,
that 1s recognlzed over the life of .the loan as .an adjustment to yleld
in the taxpayer's books and records accordlng to generally accepted
accounting princ1ples. : '

(3) Subsections (1) and (2) of thls gection notwithstanding, the
following is a nonexclu91ve list of 1tems that are not deductible under

this section:

(a) Fees for specific-services such as: 'Document;preparation fees;
finder fees; brokerage fees; title examination fees; fees for credit
checks; notary fees; loan applicatioh fees; interest lock-in. fees if
the loan is not made; &ervicing fees;'and similar fees or amounts;

Kb)-Fees received in consideration for an agreement to make funds

-avallable for 'a speclflc perlod of time at spec1f1ed terms, commonly '

.

' referred to as commitment fees;

{c¢) Any other fees, or portloh'of a fee, that is not recognized
over the life of the loan as an adjustment to yield in the taxpayer's

ESB 6635 ° L p. 2.
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books and records according to generally accepted accounting
principles; '

(d) Gains on the sale of valuable rights such as service release
premiums, which are amounts received when servicing.rights are sold;
and e ’ :

(e) Gains on the sale of loans,.except deferred loan orlgznatlon
fees .and .points deductible under subsection (2) of this section, are
not to be considered part of the proceeds of sale of the loan.

(4) Notw1thstand1ng subsectlon (3) of this section, in computing
tax there may be deducted from the measure of tax by those engaged in
banking, loan, security, or other financial businesses, amounts
received for.servicing loans primarily secured by first mortgages or
trust deeds on nontransient residential properties, including such
loans that secure mortgage-backed or mortgage related securltles, but
only if: ' : : . . ‘ '

(a) (1) - The loans were originated by the person claiming a deduction.
under this subsection (4) and that person:either sold the loans on the
secondary market or securitized the loans and sold the securltles én
the secondary market; or

(ii) (A) The person claiming a deduction under this subséction (4)
acquired the loans from the person'that originated the loans through a

‘merger or acqulsltlon of substantlally all of the assets of the person

who orlglnated the loans, or the person claiming a deductlon under this
subsection (4) is affiliated with the person that orlglnated the loans.
For purposes - of this subsectlon, waffiliated" means ‘under ' common

.control. - ?Control"nmeans the posseesion,'directly or indirectly, of
"more than fifty percent of the power to direct or cause the direction

of the management and policies of a person, whether throngh the
ownership of voting shares, by, contract or otherw1se, and

(B)' Either the person who originated the loans or the person
claiming 'a deduction under this subsection (4) sold the loans on the
secondary market or securitized the loans and sold the securltles on
the secondary: market, and '

(b) The amounts recelved for serv1c1ng ‘the loans are determlned by
a percentage of: the interest pald by the borrower ‘and are only received
if the borrower makes interest payments o

(5) The deductions provided in this sectlon do not apply to persons
subjegt to tax under section 101 of this act.
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f6) By :June_ 30, 2015, the_ joint- legislative audlt g review
gmmlttge must__r v1ew__the__deductlons __provided. in_ this secglon

‘__.__.._._

the dedgctloQS'ggould be contlnued w1thout modlflca ion modifled or -
terminated 1mmed1atelz . - . .

PART II o : .
EXTENDING THE B&O TAX BXEMPTION FOR FRUIT VEGETABLE, DAIRY, AND
- SEAFOOD BUSINESSES

Sec. 201. RCW 82.04.4266 and 2011 ¢ 2 s 202 (Iuitiative Measure
No. 1107) are each amended to read as follows

(1) This chapter does not apply to the value of products or the
gross proceeds of sales derived from: ’

(a) Manufacturing fruits or 'Vegetaﬁles by cauningy preserving,
freezing, proces51ng, or dehydratlng‘frésh frults or vegetables, ‘or

(). Selllng at wholesale frults or vegetables manufactured by the
seller by cannlng, preserv1ng, freezlng, processing, or dehydrating

- fresh -fruits. or vegetables -and sold to purchasers who transport in the

ordlnary course of business the goods out of this state. A person
taking an exemptlon under this subsection (1) (b) must keep and preserve
records for the period required by . RCW 82.32.070. establlshlng that the
goods were . transported by the purchaler in the ordlnary course of

‘bu51ness out of thls state.

(2) A person clalmlng the exemptlon provided in this sectlon must
file a complete annual.survey with the department under RCW .82,32.585. -
(3) This section expires July 1, ((26%2)) 2015.

Sec. 202. RCW 82 04.4268 and 2010 € 114 8 112 are each amended to
read as follows: . ’

(1) This chapter does not apply to the value of products or the
gross proceeds of sales derived from: : ‘

(a) Manufacturing dalry'products, or.

(b) Selling manufactured dairy products to purchasers who transport
in the ordlnary course of buslness the goods out of this ‘state. A
person taklng an exemption under this subsectlon (1) (b) must keep "and
preserve records for the perlod required by RCW 82.32. 070 establishing

ESB 6635 . pi e
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1970 ist ex. 8. o 8. 2nd ess.) Ch. 100, 101
pPrivate carrier bus whenever but only whenever such vehicle ig -
stopped on the highway for the:'purpose of receiving or discharging
passangers, except:

(a) when the pasxmnge:.-gi boarding or alig‘h{inq do not have to
cross a highway and the bus is stopped cnﬁplo;cely off the main
traveled portion of the roadway: or -

{(b) When the bus is stopped at an intersection or place uhere
traffic is controlled by a traffic officer or officlal traffic
control signal.

{3) The driver of a vehicle upon &8 highway divided into sepa-
rate xoadwaya as provided in RCW 46.61.150, need not stop upan meet-
ing or passing a private carxier bus which is on a separate roadway
or when upos a limited access ﬁighway and the p:i.vate. carrier bus is
stopped in a loading zone which is a part of or adjacent to such
highway and ‘where pedestrians are not.permitted to cross the roadway.

NEW SECTYION. Sec. 9. ::rhia 1970 amendatory act is necessary
for the irmediate preservation of the public peace, health and safety
the support of .the state government and ita existing public instito-

tions, and shall take effect immediately.

Passed the House February 12, 1970
Pasged the Senate pebruary 12, 1970 .
ed by the Governor February 20, 1970
Piled in Office of Secretary of State February 24, 1970

J—
{Engrossed Substitute House Bill Ho. 232]
TAXES - DEDUCTIONS-<FINANCIAL INSTITUTIONS
SHARBS OF STOCK
AB ACT Relating.to revenue and taxations amending section 79, chap-
ter 215, Laws of 1945 and RCW 33.28.040; amending Section 82-
.04.430, chapter 15, Liws of 1961 as last amended by section
i T
11, chapter 173, laws of 1965 ex, .sess. and RCW 82.04.430;
adding a new aection to chapter 15, laws of 1961 and to chap-
ter B2.04 RCW: tepealing sacticn 82.04.400, chapter 15, Lawe
of 19761. section 1, cha,pter 136, Laws of 1963, section 8,

chapter: 173, Laws of 1965 ex. sess., section 1, chapter 246,

{1711}
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Ch. 101 1970 1st ex. . -{41st is. 2nd ex. se

Laws of 1969 ex. sess., and RCW 82.04.400; repealing sec‘tions
84.40.270, B4.40.280, B84:40.290, 84.40.300 and 84.40.310,
chapter 15, Laws of 1961:and RCW 84.40.270, 84.40.280, 84.40-
.290, 84.40.300 and 84.40.310; prescribing an effective date;.
and declaring an emergency.
BB IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:,
Section.1, ' Secticn 79, chapter 235, laws of 1945 and ACW 33-
-28.040 are each amended to zaad as £ol1ova.
The fees Herein px_'ovided;fox shall be in lieu of all othe:.

corporation feas., licenses. ox éxcises for the privilege of doing

busi.nesa, exc_egt for 'bua.’uxesa and occupation taxes imposed pursuant

to chapter 82.04 Rcw mtwi.thstanding any .other provisions of this

section,’ } !
Neither an assocliation nor its. members shall be taxed upon it:

. savings accounts as property. An association shall be taxable upon
its real and tangible persanal property.

An association is a mutual institution for savi.ngé and neither
it nor its property shall be taked under any law which shall exempt
ban‘ks .or other savings institutions from taxation.

Por all purposes of taxation, the assets represented by the
contingent fund and other reaerves (other than reserves. Eo: expenses
aud spec:.ﬂc losses) of an assodat!.on shall be deemed its only per-
manent capi.tal. and, in computing any tax, whether property, income,
or excise, appropriate udjustmet'lts shall be made to qi.ve.effect to
the mutual nature of such associatioa.-

' gec. 2. Section 82.08.430, chapter 15, Laws of 1961 as last
amended by section 1l. chapt.er:l;.n. lews of 1965 ex. sess., and RCW
82.04_430 are each amended to read as follows:

In computing tax there may be deducted from the measure of
tax the following items: '

{1) Amounts derived by éetaons, other than thosfe engaging in
basking, loan; security,or other financial businesses, from invest—

ments or the use of money as such, and also amounts derived as divi-
{772}
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1970 1st ex. sess. (4lst Leqis. 2pd ex. sess,)  Ch. 101
dends by a oarent from its subsidiarv corporationes: S

T (2) Auumnts derived fro}n bona fide initiation fees. dues.
cont:ibutions, donations, tuttxon fees, charges made for operation oz
privataly operated kinde:gezt:ens. and endoweent funds. This para-
graph shall not be construed to empt any person. assoclation, or

' society from tax liability upon isenmg tangible peraonal property
or upan-ptcyiding facilities or ?servicea for which a Fpecial charge
is made to members or others. Dues which are for, or graduated upon
the amount -of service rendered l%y the recipient thereof are not per-
mitted as a dednc.tion hereundertz

(3) The amount of cash &uwnt actually taken by the pur-
chaser. 'm!.s‘d'ecluctlon is not allowed in arriving at the taxa_bl‘e
amount under the extractive or danufactuing classifications with re-
spect to art:leles produced or mnnnfactured. the :epotted values of
which, for the purposes of this tax, have been ccapnted according to
the ptovisiona of RCW 82.04. 450,1

(4) The amount of credie losses actually sustained by tax-
payers whose regular books of aceount are kept upon an accrual basis;

{5) 8o smch of the sale price of motor vehicle fuel as con-
stitutes the- amount of tax huposcd by the state or the United States .
government upon the sale thereo!:

(6} Amounts derived from business which the state is prohib-
ited from taxing ‘under the condtiitution of 'this state.ox tﬁe Consti-
tution or lawa of the United Statesp

(7) Amounts derived by apy person as compensation for the
receiving, washing, sorting, andl packing of fresh perishable horti-
cultural products and the mater;*al and supplies used therein when
pexformed for the person exempted in RCW 82.04.330, either as agent
or as Lndependen-t contractor; !

(8) Amounts derived as compensation for services rendered or
to be rendered to patients by a hospital, as defined in chapter 70.41,
devoted to the care of human beinqs with respect to the prevention
or treatment of disgase, sic)u\es.s. (9’1- :lmffering. Hhen such hospi.tal

;
i
§
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ch. 101 ° 1970 15t ex. sess. (41st Leqis. 2nd ex. sess.) :

is operated by the U_nlteﬁ States or any of its instrumentalities, or
by the state; orx an-y of 1ts' pputical subdivistons.

(9) Amounts derived aa compensation for services rendered to
patients by a hospital, as defined in chayter 70.41, which is oper~
ated as a nonprofit corporation, nu:s!.ng ‘homes and hemes for unwed
mothers operated as religious or charitable organizations, bat only
if no part of the net ea:ninga recefived by such an institution inures-
directly or Lndirectly. to any persen ot:herAthan the inatitution en-
titled to deduction herez_mdez:. In no event shall any such deduction
be ailowad. unless the hospital building Lé entitled to exemption
from taxation under the pmpe;ty tax laws of this statep

10 " those ed. in banking, loan, securi or other

financial husuwsses. mnnmderived £rom interest received on in-

vestments or loans primarxily secuxed by first mortgages or tzuat

deeds on gontiansient residential propertias; )

11 those enga ed in banking, loan, security or other

financial businesses, amounts'derived from interest paid on all ob-
ligations of the state of Wash inqgton, its political subdivisions, and
municipal corporations organized pursuant to the laws thereof.

{12} Amounts derived as interest on loans by & lending

~institution which is o‘;'ned exclusively by itd borrowers or memMers

is _en ed solel in the business of makin loans for agri-

cultural gzoduction. i
NEW SECTION. Sec. 3. ,There iz added to chapter 15, Laws of .
t

1961 and to chapter 82.04 RCHW' a new section to read as follows:
This e¢hapter shall noe‘ apply to the gross ‘incone of creditc
. unions organized under the laé:s of this state or the United States,
m-secr-xm,- Seé.' 4. The following acts or parts of acts are
each repealed; : - ‘ . '
{1) - Section 82.04.400; chapter 15, Laws of 1961, section 1,
chapter 136, Laws of 1963, seéuon 8, chapte: 173, Laws of 1965 ex.

Eess,, section 1, chaptet 245i Laws of 1969 ex. sess., and RCW 82-

1
N ()
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1970 lst ex. sess, _(415t legis, ggd ex. sess.,) Ch. 101, 102

.04.400;

- (2} Sections 84.40.270, 84 40. 280, 84 40,290, 84.40.300, and
84.40. 310. chapte! 1s, taavs of 1961. and RCW 84.40.270, 84.40 230:
84.40.290, 84.40.300, and 83.40. 3io. ‘

BEW SECTION. Sec. 5. If ény provision of this act, or its
application to any -person or cchumatnnce is held’ anal.id, the re-~
mainder of the aét, or the apph.cétwn of the provision to of.‘hnx:
persons or cireumstances is not a:fecteq.

m Sec. 6. This act is necessary for the immediate
' presexrvation of the public peace, haalth and safety, the nppcz‘t of
the state government and its existing public institutions,. and shall
take effect March 1, 1970. '
Passed the Eousa February 12, 1970
Passed the Senate Pebruary 12, 1870

Approved by the Governor Pebruary 20, 1970
Filed in Office of Secretary of Btate February 24, 1970

-

. CHAPTER 102
(Engrossed Bouse Bill Hao. 2531
COLLEGES AND UNIVERSITIES~—
-STUDENT FRES-—
COMMISSION ON nmm EDUCATIOH
RE ACT Relating to higher educatiom mem!ing section 2, chapte: 66,
. Laws of 1915 as last amended by sect.lcn 1, chaptet 181, Laws of
1963 and RCW 28.77.030; amending aecti.m 1, chapterx 164. Laws
‘of 1921 as last amended by -aection 1, chaptexr 180, Laws of 1963
and RCW 28.80.030; manding section 3, chapter 13, laws of 1961
ex. sess. as amended by sac’,ti.on 10, chapter 47, Laws of 1967

and RCW 28.81.080; amending section 28B.15.200, chapter 223,

Laws of 1969 ex. sess. and RCW 28B.15.200; amending section

- 28B.15.300, chapter 223, Laws of 1969 ex. sese. and RCW 28BR.15- -
.300r and uxending section 288 15.400, chapt:er 223, t.nwa of
1969 ex. sess. and RCW 288.;1.5.400: amending section 2, chapter
263, Laws of 1969 ex. sess.’ and RCW 28.90.110 and RCW 28B.81-
+020; declaring an metgencyg and prwiding for the expiration

of sections thereof, i

1
BE I? mmnmmxsnmmormsmsormmmme
[775]
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| 1980"'
SESSION LAWS
STATE OF WASHINGTON

. 1980 REGULAR SESSION
FORTY-SIXTH LEGISLATURE

Convensd Jagnary 14, 1980, Adjourned March 13, 1980.

Published at Olympia by the Statute’ Law Comumitece pursuant to Chapter 6,
Laws of 1969. . '

i - DENNIS W. COOPER
; Code Reviser’
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WASHINGTON l.AWS, 1986 Ch. 37

of thm is act, whichever is later. Notice of ml isions of this subsection shall be
mhlnshed within five days after the effective date of this section of this 1980

act in a sewspaper of genetal circulation within each county where a school
district -election was beld on- February 5, l980,and where. notice of such -
election was not published as provided in subsection (1) of this section.

- NEW _SECTION. Sec. 9. Section 8 of this 1980 act is necessary for the
immediate preservation of the public peace, health, and safety, the support
of the state government and its existing public institutions, and shail take
effect immediately. !

NEW SECTION. Sec. 10. lf any pnmsum of tlus amendatory act or its
application to.any person or circumstance is held invalid, the remainder -of
the act or the application of the prcms:an to other persons or circumstances
is not affected. .

Passed the House February 21, 1980.

Passed the Senate February 15, 1980.

Approved by the Governor Fchrnary 28, 1980.

Filed in Office of Secretary ofState February 28, 1980.

. CHAPTER 36

[Hoaso Bill No. 277)
COMIC BOOKS

ANAﬂRshﬁnammichmh;aMmhmm I through 1S, dlamermlmmd‘
1955 and RCW 19.18.010 through 19.18.900.
Be it enacted by the Legnslamn of the State of Washington:

NEW SECTION. Section J. Sections 1 through 15, chapter 282, Laws
of 1955 and RCW 19.18.010 thmugh 19.18.900 are each repealed.

Passed the House January -14, 1980.

Passed the Senate February 18, 1980.

Appwved by the Governor February 29, 1980. .
Filed in Oﬂiee of Secre:ary of, Smo February 29, 1980,

CHAPTER 37 .

[Sebstituts House Bill No. 1016] .
EXCISE TAX EXEMPTIONS, DEDUCTIONS——SECTION DIVISION,
RECODIFICATION

ANACthnnngtolhemﬁmdukungmmmmmMuhmdi-
vd'manlumunpﬂmmuxcummmmm 1ax deduc-
tions into seprirate sections; wmswﬁu.mxmns, ws of 1961 as
amended by section 9, chapter 173, Laws of 1965 ex. sess. and CwsmmMng
‘sectinn. 82.12.020, chapter 15, Laws of 196} ss last amended. by section 3, chapter 324,
Laws of 1977 ex. sess. and RCW 82.12.020; amending section 6, chapter 196, Laws of

183}
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Ca. 37 : WASHINGTON LAWS, 1930 . CT

1979 ex. exxe. end RCW 82.09.43); adding new sections to chapter 15, Laws of 1964 and
to chepter §2.04 RCW:; adding ncw sections o chapter 15, Laws of 1961 and to

8208 ; edding ncw sections to chapter 15, Laws of 1961 and to chapter 82.12 RCW:
cresting o now section; repealing section §2.04.430, chapter 15, Lows 1961, section §,
chml”.hmorwﬂ.mll.ehwlﬂ.hndl%ia.m..ms.
chapter 65, Laws of 1970 en. sess., section 2, chapter 101, Lavws of 1970 ex. sews., section
1, pter 13, Laws of 1971, secting J, chapter 105, Laws of 1977 ex. gess., section S,
I%.hnetlmgm.mdkcwamutmﬁngmuchwll
Laws of 1979, section 6, chapter 266, Laws of 1979 ex. sem, and RCW 52.08.030:

it

Be it enacted by the Legislature of the State of Washington:

NEW SECTION, Section 1. The scparation of sales tax exemption, use
tax exemption, and business and occupation deduction scctions into shorter
sections is intended to improve the readability and facilitate the future
amendment of these sections, This separation shall not change the meaning
of any of the exemptions or deductions involved. .

NEW SECTION. Sec. 2. There is added to chapter 15, Laws of 1961
and to chapter 82.04 RCW a new section to read as follows:

In computing tax there may be deducted from the measure of tax
amounts derived by persons, other than those engaging in banking, loan,
security, or other financial businesses, from investments or the use of money
."as such, and also amounts derived as dividends by a parent from its subsid-
iary corporations.

NEW SECTION. Sec. 3. There is added to chapter 15, Laws of 1961
and to chapter 82.04 RCW a new section to read as follows:

In computing tax there may be deducted from the measure of tax
amounts derived from bona fide initiation fecs, dues, contributions, dona-
tions, tuition fees, charges made for operation of privately operated kinder-
gartens, and endowment funds. This paragraph shall not be construed to
exempt any person, association, or society from tax liability upon selling
tangible personal property or upon providing facilities or services for which
a special charge is made to members or others. If dues are in exchange for
any significant amount of goods or services rendered by the recipient thereof
to members without any additional charge to the member, or if the dues are
-graduated upon the amount of goods or services rendered, the value of such
goods or services shall not be considered as a deduction hereander.

NEW SECTION. Sec. 4. There is added to chapter 15, Laws of 1951
and to chapter 82.04 RCW a new section to read as follows:

In computing tax there may be deducted from the measure of tax the
amount of cash discount actually taken by the purchaser. This deduction is
not allowed in arriving at the taxable amount under the extractive or man-
ufacturing classifications with respect to articles produced or manufactured,
the reporied values of which, for the purposes of this tax, bave been com-
puted according to the provisions of RCW 82.04.450.

-

fes})
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Ch. 37 WASHINGTON LAWS, 1930

by such an institution inures directly or indirectly, to any person other than
the institution entitled to deduction hercunder. In no event shall any such
deduction be allowed, unless the bospita! building is entitled to cxemption
from taxation under the property tax laws of this state.

- NEW SECTION. Sec. 11. There is added to chapter 15, Laws of 1961
and to chapter 82.04 RCW a new section to read as follows:

In computing tax there may be deducted from the measure of tax
amounts derived by a political subdivision of the state of Washington from
another political subdivision of the state of Washington as compensation for
services which are within the purview of RCW §2.04.290.

NEW SECTION. Sec. 12. There is added to cliapter 15, Laws of 1961
and to chapter 82.04 RCW a new section to read as follows: i

In computing tax there may be deducted from the measure of tax by
those engaged in banking, loan, security or other financial businesses,
amounts derived from interest received on investments or loans primarily
sccured by first mortgages or trust dceds on nontransient residential -
properties. - .

NEW SECTION. Sec. 13. There is added to chapter 15, Laws of 1961
and to chapter 82,04 RCW a new section to read as follows:

In computing tax there may be deducted [rom the measure of tax by
those engaged in banking, loan, security or other financial businesses,
amounts derived from interest paid on all obligations of the state of
Washington, its political subdivisions, and municipal corporations organized
pursuant to the laws thereof.

NEW SECTION. Sec. 14. There is added to chapter 15, Laws of 1961
ard to chapter 82.04 RCW a new section to read as follows:

In computing tax there may be deducted from the measure of tax
amounts derived as interest on loans to bona fide farmers and ranchers,
producers or harvesters of aquatic products, or their cooperatives by a lend-
ing institution which is owned exclusively by its borrowers or members and
which is engaged solely in the business of making loans and providing 6-
nance-related services to bona fide farmers and ranchers, producers or has-
vesters of aquatic products, their cooperatives, rural residents for housing,
or persons engaged in furnishing farm-~related or aquatio-related services to
these individuals or entities.

NEW SECTION. Scc. 15. There is added to chapter 15, Laws of 1961
and-to chapter 82.04 RCW a new section to read as follows:

in computing tax there may be deducted from the measure of tax by
persons subject to payment of the tax on manufacturers pursuant to RCW
82.04.240, the value of articles to the extent of manufacturing activities
completed cutside the United States, if: _

(1) Any additional processing of such articles in this state consists of
minor fnal assembly only; and

App. 3, Page 011



Business and Occupation Tax

fonervkutanblannderRCW $2.04.290. In computing
tax there may be deducted from the measure of tax amounts
derived by a political subdivision of the state of Washington
ﬁomanoﬂ:a'polmcalsuhdwmonofﬂ:emteofWashmgm
as compensation for services which are within the purview of
RCW 82.04.290. [1980 ¢ 37 § 11. Formerly RCW
82.04.430(10).]

Intest—1969 ¢ 37: Sex note following RCW 82.04.4281.

82.04.4292 Deductions—Iinterest on investments or
loans secured by mortgages or deeds of trast. In comput-
ing tax there may be deducted from the measure of tax by
those engaged in banking, loan, security or other financial
businesses, amounts derived from interest received on invest-
ments or loans primarily secured by first mortgages or trust
deeds on nontransient residential propexties. [1980c37 § 12
Formerly RCW 82.04.430(11).]

Intent 1980 € 37: Seo note following RCW 82.04.4281.

82.04.4293 Deductions—Interest on obligations of
the state, its political subdivisions, and municipal corpo-
rations. In computing tax there may be deducted from the
measure of tax by those engaged in banking, loan, security or
other financial businesses, amounts derived from interest
pa:donaﬂobhganonsofthemteofWashmgm,mpohumJ
subdivisions, and municipal corporations organized pursuant
to the laws thereof. [1980 ¢ 37 § 13. Formerly RCW
82.04.430(12).]

Iutent—1930 ¢ 37: See note following RCW 82.04.4281.

82.04.4294 Deductions—Interest on loans to farmers
and ranchers, producers or harvesters of aquatic prod-
ucts, or their cooperatives. In computing tax there may be
deducted from the measure of tax amounts derived as interest
on loans to bona fide farmers and ranchers, producers or bar-
vesters of aquatic products, or their cooperatives by a lending
institution which is owned exclusively by its borrowers or
members and which is engaged solely in the business of mak-
ing loans and providing finance-related services to bona fide
farmers and ranchers, producers or harvesters of aquatic
products, their cooperatives, rural residents for housing, or
pexsons engaged in furnishing farmo-related or aquatic-related
services to these individuals or entities. [1980 ¢ 37 § 14. For-
merly RCW §2.04.430(13).]

" Intent—1980 ¢ 37: See note following RCW 82.04.4281,

82.04.4295 Deductions—Manufacturing activities
completed outside the United States. In computing tax
there may be deducted from the measure of tax by persons
subject to payment of the tax on manufacturers pursuant to
RCW 82.04.240, the value of articles to the extent of manu-
facturing ectivities completed outside the United States, if:

(1) Any additiopal processing of such articles in this
state consists of minor final assembly only; and

(2) In the case of domestic manufacture of such articles,
eanbemdnormallyisdoneatﬂxeplaceofiniﬁalmmufac
tare; and

(3) The tomal oostofthemmurﬁmlnssemblydoea not
exceed two percent of the value of the articles; and

(2004 Ed)

82.04.4298

(4) Tho articles are sold and shipped outside the state.
[1980 ¢ 37 § 15. Formerly RCW 82.04.430(14).]
Intent—1983 ¢ 37: See note following RCW 82.04.4281.

82.04.4296 Deductions—Reimburgement for accom-
modation expenditures by funeral homes. In computing
tax there may be deducted from the measure of tax that por-
tion of amounts recsived by any funeral home licensed to do
business in this state which is received as reimbwsements for
expeaditares (for goods supplied or services rendered by a
person not employed by or affiliated or associated with the
funeral home) and advanced by such funeral home as an
accommodation to the persons paying for a funeral, so long
as such expenditures and advances are billed to the persons
paying for the fimeral at only the exact cost thereof and are
separately itemized in the billing statement delivered to sach
persons. [1980 ¢ 37 § 16. Formerly RCW 82.04.430(15).]

Intent—1980 ¢ 37: See nots following RCW 82.04.428),

82.04.4297 Deductions—Compenssation from public
extities for heaith or social welfere services—Exception.
In computing tax there may be deducted from the measure of
tax amounts received from the United States or any instru-
mentality thereof or from the state of Washington or any
municipal corporation or political subdivision thereof as .
compensation for, ar to support, health or social welfere ser-
vices rendered by a health or social welfare organization ar
by & municipal corporation or political subdivision, except
deductions are not allowed under this section for amounts
that are received under an employee benefit plan. [2002 ¢
314 §3;2001 2ndsp.s.c23§2;1988c 67§ 1;1980¢37§
17. Formerty RCW 82.04.430(16).]

Findings—Refund of taxes—Effective dato—3002 ¢ 314 See nofes
following RCW 82.04.4311.

MZMQ_&:H “Tbe legislature finds thyt the deduc-
tinn gader the business and occupstion tax statutes for compensation from
public egtities for health or social welfire services was intended to provide
govermment with greater purchaging power when government provides
finencial suppart for the provision of health ar sacial welfare services to ben- |
mm«mmmmmmmuw
and the United States congreas have in recent years modified

j opersted by persons who act as
intermedinries between government entities and health or cocinl welfere
organizations. The legislature further finds that the objective of these
changes i3 again to extend the purchasing power of scarce government health
care resources, but that this objective would be thrrartad to a significant
degres if the busivess and occupation tax deduction were lost by health or
social welfare organizations solely on accoust of their participstion in man-
aged care fur government-finded health programs. In keeping with e orig-
inal purpose of the health or social welfere deduction, it is desirable to ensure
fhat compensation received frem goverament sources through contractual
managad cyre programs also be deductible.” [200] 20d sp.s.c23 § 1.}

Effective date—2001 2ad sp.s. ¢ 23: "Thip act is necessary for the
immediato preservation of the public peace, bealth, or safety, or support of
the stats government and itz existing public institutions, and takes effect
immedintely [July 13, 2001)." [200) 20d ep.s.c23 § 4.]

Intent—1980 ¢ 37: Soe nots following RCW 82.04.4281,

"Health or socia! welfave organization” defined for RCW 82.04.4297—Con-
ditlors for exemption—"Health or soctal welfare services” defined:

RCW 82.04.431.

82.04.4298 Deductions—Repair, maintenance,
replacement, ete., of residential structures and cominonly
held property—Eligible organizations. (1) In computing

(Tithe 82 RCW-—page €1}

App. 3, Page 012



. e e —r 1 e

- App. 3, Page 013



CERTIPICA'.[SION OF. Eimonmm

~SBCOND MOBSED SUBSTITUTB SENATB BILL 5143

i
1

' ,jc_h_apte; 23, Laws of 20_10..

... 61st .Legislature -
2010 1st;Special Session

EFEEC’I‘IVE DATE: Var:.ous

i
Passed by the Sénate April 12, 2010,
. YBAS 25 NAYS 21 -

. -BRAD OWEN °

President of the Senate

Passed by the House April 10, 2010
" YEAS 52 NAYS 44 - _

L
d

mmcxopp g

SPeaker of the House of Rapreaentacilves

Approved April 23, 2010, 1:44 p.m. @

.

CHRISTINE GREGOIRE

Governor of the State of, wuhington

‘CERTIFICATE

I, Thowas Hoemann, - Secretary of
the Senate - of the 8tate of

" Washington, do hereby certify that

the attached is SBCOND. ERGROSSED -
SUBSTITUTE SENATE sn.x. 6143 as
passed by the Senate and the House
of -Representatives on the dates

" hereon set £orth

THOMAS HOEMANN _
‘S8ecretary -

FILED
April 23, 2010

secx.‘-etary of Btate
‘State of Washington

App. 3, Page 0{4



T
O

i2
13

14
15

16 .

17
18
19
20
21

22
23
24
25
26
27

28

- 29

30 -

31
32
33
34
35

(V- S NI, NET T S WS C R Y

exercise o optio d_result : e _ag fin n_RCW
82.45.010(2) . ' . _ ‘
e di ure regui in thig subsecti only applies to

entities owning an interest in real property located in this state.

(2) Thls information ((shalt)) - must be made available to the
department of revenue upon request for the purposes of tracking the
transfer of the controlling interest in entities owning real property
and to-determine when the real estate excise tax is applicable in such
cases.

(3) For the purposes of tﬁis section,'"controlling interest® has .
the same meahipg as provided in RCW 82.45.033.
PART III
Modifying the Fitat Nbrtgage ‘Deduction

Bec. 301. RCW 82.04.4292 and 1980 c 37 s 12 are each amended to
read as follows: } :

L_L In computing tax there;may be deducted from the measure of tax
by those engaged in banklng' loan, securlty or other financial
businesses, ((ameua&s—der&veé—frem)) interest received on anestments

or loans primarily. secured by first wmortgages or trust deeds on

’ nontransient residential propertles

eco ized over t ife of the loan a adjustm to vield

in the'tggpager‘s bookgs and rgcords according to ¢generally accepted
accounting principles. ) A

checks; ees; a ic ionv'ee ; interest lock-in fees if

avail e for a eci eriod of 'me'at-é ecified terms, c onl
eferred. a itment ‘ '
¥

2ESSB 6143.8L . p. 34
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c other fees, or_portion of a_fee, that ig not recognized
over the life of the loan as ;g’ adiustment to vield in the taxpayer's

books _and__records according_ to_ generally accepted __ accounting

e_considered of the T ee&so sale of the 1

trust deeds on nontransient residential properties, includin g __such

loans cure mortgage-backed rtgage-related securities., but
R gu! ig ; ; ‘ '
under this subsectio that pe either sold the loans the
pecondary market or securitized the loans and sold the securities _on
the secondary market; ox } ‘
e e person claiming a d i e is_subgectio

8 0 affiliated with t ergon that originated the loans.

For_purposes o g thig subsection, _"affiliated“_means__under common
gontrol. “Control® means _Lhi.memﬂigg_mgs.lz_&r_mﬂu__l_m_gt

mo, X e er ro di t 8 e directi.

of the management ang w_gﬁ a ge;son. whether __through

er oting shares, b contrac ot e; and

(B) Either the person who originated the Jloans or the person
claiming a deduction under ghis subsection (4 2 gsold the loans on _the
secondary market or securitlzed the loans and § old _the w;_;;gg_gn

e market; and i . _
b) The amounts receiv tr ervici oar e determined b
a percentage of the interest paid 0! & eceived

if the borrower makes interest g; ayments.

¢ p. 35 2ESSB 6143.SL
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West's RCWA 82.04.4292 o ' § Page 1

P

'West‘sRevxsedCodeofWashmgtonAnnomdm
“Title 82. Excise Taxes &

@m&m BusmmandOccupaﬂonTaxﬂ}g&&___A_m__g} : ’
b 82.04 4292, Dedneﬂons-—lnwrest on investmenls or loans securéd by mortgages or deeds of trust

(l)mcommgmx(haemybededncwdﬁomﬂlemeasmoftaxbyﬂ:mmgagedmbanlmg,lom, security or
o&uﬁmmﬂbmnmmmrwtmvedmmmmmbmpmﬂymedby&mmmmm
onnommnszantmdennalpmpmes.

(2)hmmdedncﬁble@athammmohdesthemﬂmoffwschmgedbbmmm mnludmgpomtsandloan
ongmsnonfees,thatxsxecognmdovexmehﬁeoftheloanasanadjusmmmymldmthemq:ayet’sboo]mandxeo—
ordsaccozdmgtogenerallyaccepmdawmmungpmmples

'G)Snbsecuons(l)and(Z) ofmmmmmmefouowmgmammchswehstofmmntmmt
deductible under this section:

(a)Fwsforspecﬁcserwwssuchas.Docmmﬂprépamﬁonfees finder fees; brokerage fees; title examination fees;
fees for credit checks; notary fees; loanapphcanonfees, mhemalock-mfeesxftheloanmnmm servicing fees;
andsmﬁlaxfeesoramoums )

(b)Feesteeewedmomdmfmmagwmmtmmakefudsavﬂableforawﬁcpmodofmatspemﬁnd
terms; commonly referred to as commitment fees;

(c) Any otber fees, orﬁorﬁon’ofafee,thatisnotrecogﬁmd ova'ﬂ:eliﬁeofﬂ:eloanésanadjusqnmttoyield inthé
- taxpayer's bodks and records according to gmtallyaooeptedaocmniﬁngprinciplw

(d)Gamsonﬁlesaleofvaluablenghtsmhassmeereleasepmmmms, w!nchareamountsmcewedwhmservxcmg
rights are sold; and’

(e) Gains on the sale of loans, exceptdefenad loan ongmanonﬁaes andpomts dedncﬁb!nundersnbsectwn&) of this
sechon.mnottobeoonsxdemdpMofﬂmpmceedsofsaleofmcloan. -

(4)Nothtlmandmgsubsectlon(3) of this secnon,meompuhngmxthaemybededncwd&omﬁemeofmby
those engaged in banking, loan, security, or other financial businesses, amounts recéived for servicing loans primarily
secured by first mortgages or trust deeds on nontransient residential properties, mcludmgsuchloansthateecme
mongage-backedormongage-:elamd sec\mues,bmonlynﬁ

(a){i) The loans were originated by the person claiming a deduction under this subsection (4) and that person either
. soldmelognsmdmsecondmymarbaqrmniﬁmdi&ebmmdwldmesecmiﬁesmmesmndmymkztm

(ii)(A) The person claiming a deduction under this suiasection (4) acquired the loans from the person that originated
the loans through a merger or acquisition of substantially all of the assets of the person who originated the loans, or the

{
t

@2012 Thomsonkem No ClmmtoOng.US Gov. Works.
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West's RCWA 82.04.4292 Page2

pmonclmmmgadedmnonunderthnssuhsecuon@)mafﬁhatedthhﬂxeperwnthatongmawdtheloans.l’orpw-
poses of this subsection, ‘aﬁhamd"memsmderwnmoncontol“CmuoP'meamtheposmon,dnecﬂymm- )
. dnuctly,ofmmthanﬁftypmoftbzpowwtodnectorcansethednecuonofﬁlemasementandpohcwsofa

'pmon,wheﬂmﬂnoughtheowumhxpofwhngshm&byoonhmt,oro!hmse and

(B)Enherdxepemonwhoongmatedﬁlelomsortbepersonclamngadedncuonunderﬂnssubsecm(4)soldﬂ:e :
loans mtbeswonduymmhetorwcmuudthelommdmmmesecmuesmﬂmsecmdmymnﬂmm

('b)’l'heamomtsrecexvedfnrsmmngmeloms mdetemnnedbyapememageofthemtaanpmdbythebmwu
andmonlymccwedxfthebormwermam muestpaymsnts.

CREDIT(S) :
(2010 1st sp.s. ¢ 23 § 301, eff. June 1, 2010; l980c37§12.Fomeﬂymg 04.430(11).]
Chnunthﬂlallbegulmhonﬁomd:ezouanSpechSmonandzoulzgmlahone&cuvednmghMaySl 2012
() 2012 Thomson Reuters.
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ENGROSSED SENATE BILL 6635

Chapter 6, Laws of 2012

62nd :Législaturé
2012 2nd/special Session .

_TAX PREFERENCES AND LICENSE FEES .

" BFFECTIVE DATE: Parts III and IV effective 05/02/12; Pa.rts I, II,
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Passed by the Senate April 11, 2012
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President of the Semate
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'ENGROSSED . SENATE BILL 6635

Passed Legislature - 2012 2nd Special Session

' State of Washington 62nd Legislature 2012 .2nd Special Session

By Senators Murray and Kline |
)

Read first time 04/04/12. Refeérred to Committee on Ways & Means.

v

AN ACT Relatlng to 1mprov1ng revenue and budget sustainability by
repeallng, modlfylng, or revrslng tax preference and license fees;
amendlng RCW 82. 04 4292, 82. 04 4266, 82.04.4268, 82.94.4269, 82.04.260,
82.08.986, 82.08.986, B82.12.986, 66.24.630, B2.29A.020, B2.04.214, and
82.04.260; adding a new séétion to chapter 82.04 RCW;- creating new
sectlone, prov1ding an effective date; providing a contlngent effective
date; prov1dlng explratlon datee, and declarlng an emergency

i . .

BE IT BNAC’I‘ED BY THE LEGISLATURE OF THE STATE OF WASHINGTON :

PART T

LI!I[TING THE FIRST INTEREST MORTGAGE B&0O DEDUCTION TO COMMUNITY BANKS
P

H : .
. NEW SECTION. Sec. 101. é new seetion is added to chapter 82.04
RCW to read as follows: } .

(1) Amounts received as iéterest on loans originated by a person
located in more than ten states, or an affiliate of such person, and
primarily secured by first mo?tgagee or trust deeds on nontransient
residential properties are eubject to tax under Rcw_82.64.290(2)(a).

(2)- For the purposes of this subsection, a person is located in a
state if:

i p.1 ESB 6635.SL
§ _ App: 3, Page 021
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(a) The person or an afflllate of the person maintains a branch,
office, or one or more employees or representatlves in the state; and

{b) Such in state presence allows borrowers or potential borrowers
to contact the branch, office, employee, or representative concerning

‘the acquiring, negotiating, renegotlatlng, or restructuring of, or

making payments on, mortgages +ssued or to be issued by the person or
an ‘affiliate of the ‘person. :

{3). For purposes of this section:

{(a) "Affiliate” means a person is afflllated with another person,
and "afflliated" has the same meaning as in RCW B2.04.645; and

{b) "Interest" has the same meaning as in RCW 82.04. 4292 and also
includes servicing fees deecrzbed in RCW 82.04.4292(4).

Sec. 102. RCW 82.04.4292 and 2010 1st sp.s. ¢ 23 s 301 are each
amended to read as follows: ;

(1) In computing tax there imay be deducted-from the measure of tax
by those engaged in banking, .loan, security or other financial
businesses, interest received om invest@ents or loans primarily secured
by first wortgages or trust deeds on nontransient residential.
properties. ?

(2) Interest deductlble under this section includes the portion of
fees charged to borrowers, inc}udlng points and loan origination fees,

that is recognized over the life of the loan as an adjustment to yield

in the taxpayer's boocks and. records according to generally accepted
accounting prznc1ples. .
(3) Subsections (1) and (2) of this section notwithgtanding, the

- following is a monexclusive llet of items that are not deductible under

this section: !

(a) Fees for specific services such as: Document preparation fees;

- finder fees; brokerage fees; title examination fees; fees .for credit
- checks; notary fees; loan appllcation fees; interest lock-in fees if

the loan is not made ; servicing fees; and similar fees or amounts;
(b)- Fees received in consideration for an agreement to make funds

‘available for & speczfic perlod of time at specified terms, commonly

referred to as commitment fees; i
(c) Any other fees, or portion of a fee, -that is not recognized
over the life of the loan as an adjustment to yield in the taxpayex's

ESB 6635.8L . ' . p. 2 _ 4
‘ App. 3, Page 022
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. the secondary market; or - |

i
L.

. books and records according. to generally accepted accounting

principles;

(d) Gains on the sale of valuable rights such as service release
premiums, whlch are ‘amounts received when servic1ng rights 'are sold;
and : . ' .

(e) Gains on the sale of loans, except deferred loan orlglnation
fees and points deductlble under subsection (2) of this section, are
not ‘to be conszdered part of the proceeds of sale of the loan

(4) Notw1thstanding subsection (3) of this section, in computing
tax there may be deducted from the measure of tax by those engaged in

-banking, ’loan, security, - or' other financial businesses, amounts

received for serv1c1ng loans primarily secured by first mortgages or-

" trust deeds oh nontransient” res:.dential properties, " including such

loans that secure mortgage-backed or mortgage-related gecurities, but
only if:

(a) (i) The loans were originated by the person claiming a deduction
under this subsection (4) and that person either sold the loans on the
secondary market or securltlzed the loans and ‘sold the lecuritles on
l . .

(ii) (A) The person claiming a deduction undex this subsection (4)
acquired the loans. from the person that originated the loans through a
merger or acquisition of.substantially-all of .the assets of the person
who originated the loans, or the person claimiﬁg a deduction under this
subsection (4) is affiliated with the person that originated the loans.
For .purposes of this subseciion, "affiliated" means under common
control. "Control" means the possession, directly or indirectly, of
more than fifty percent of the power to direct or caﬁse'the direction

‘of the management and policies of a person, whether through the
‘ownership of voting shares, by, ‘contract, or otherwise; and

(B) Either the person who originated the loans or the person
claiming a. deduction under’ this subsection (4) sold the loans on the
secondary market or. securitized the loans and sold the securitles on
the secondary market; and ;

(b) The amounts received for servicing the loans are determined by
a percentage of the interest paid by the borrower and are only received
if the borrower makes interest payments

ded i rovided i ectio o not apply to person

subject to tax under sectlon 101 of thig act.

p. 3 ESB 6635.SL
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1 terminated immediately.

6) By June 30, ._:e_r_lgigme_lgszsuru;uﬂ; QHQAL_iEEL_Eg_igz

committee must rev iew the gggg;;gg provided in_ thisg gegtion__;n

accordance with Bgﬂ 43.136.055 and make a recommendation as to whether
the deductions sgguld'be cgg;inued'ﬁithout modification, modified, or

;
PART II
EXTENDING THE B&0 TAX EXEMPTION POR FRUIT, VEGETABLE, DAIRY. AND

SEAFOOD BUSINESSES
) 4

Sec. 201. RCW 82.04.4266 and 2011 ¢ 2 s 202 .(Initiative Measure .

No. 1107) are each'amended to read as follows:
11 -

(1) This chapter does not apply to the value of products or the
gross proceeds of sales derived from: .

(a) Manufacturing fruits or vegetables ‘by canning, preserving,
freezing, processing, or dehydrating fresh fruits or vegetables; or

(b) Selling at wholesale f%nits or vegetables manufactured.by the
seller by canning, preserving; freez1ng, processing, or dehydrating
fresh fruits or vegetables and 'sold to purchasers who transport in the -
ordinary course of business t_he goods out of this state. A person -
taking an exemotionaunder thisg ?ubsection.(i)(bf must keep and preserve
records for the period required by RCW 82.32.070 establishing that the
goods were transported by the purchaser in the ordinary course of
business out of this state. . ’

{2) A person claiming the exemption provided in thlB section must
file a complete annual ‘survey wﬁth the department under RCW 82.32.585.

(3) This section expires Jqu 1, ((2632)) 2015.

Sec. 202. RCW 82. 04 4268 and 2010 ¢ 114 B 112 are each amended to
read as follows: - i
(1) This chapter does'notiapply to the value of products or the

gross proceeds of sales derived from:

(a) Manufacturing dalry products, or
(b) Selling manufactured dairy products to purchasers who transport
in the ordinary course of buslnEBs the goods out of this state. A

4 person taking an exemption under this subsection (1) (b) must keep and

preserve records for the period required by RCW 82.32.070 establishing

ESB 6635.SL o | p. 4 | |
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Errors discovered during the pre-argument due diligence check of the printed
and scanned versions of Cashmere Valley’s Opening Brief

The chart below lists the errors in the printed brief copy of Appendices C to E:

APP. | DECRIPTION

C Excerpt from 2011 Tax Preference Performance Reviews, Report 12-2 (2012),
pages 1, 11, 89-100: Pages 99-100 missing

D Excerpt from Chapter 6, Laws of 2012: Pages 99-100 from App. C found
directly behind label sheet for App. D and in front of the correct pages (1-4)
for App. D

E RCW 82.04.4292 and Legislative History 1970-2012: First numbered page is

missing entirely

The chart below lists the errors in the scanned brief copy of Appendices C to E:

APP. | DECRIPTION

C Excerpt from 2011 Tax Preference Performance Reviews, Report 12-2 (2012),
pages 1, 11, 89-100: Pages 99-100 missing

D Excerpt from Chapter 6, Laws of 2012: Page 99 from App. C found directly
behind label sheet for App. D and in front of the correct pages (1-4) of App. D,
page 100 from App. C is missing entirely

E RCW 82.04.4292 and Legislative History 1970-2012: No pages missing in this
copy
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C. RCW 82.32.060(4) Does Not Require The Department
To Pay Interest When It Resolves A Tax Controversy By

Entering Into A Closing Agreement. .................... vosssonntesennas

1., A taxpayer is entitled to statutory interest on

amounts paid “in excess of that properly due.”..............

2. An agreemcni to paya specific amount to settle a tax

. _controversy is not equivalent to a finding or.
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_ The admxmsu'anve appealssparmed six tax penods (1996-2002) and
 involved a number of issues relanng to collateralized mortgage deductions, bad
debt deductions, and tax apporuoqment. CP 484-86. The adrmmslmuve law
Judge(ALl)mgnedtomcappeal,BethAnneKreger held a hearing in Seattle
t0 consider the consolidated appeal petitions.' CP 469. Wells Fargo was
represerted by its Tax Counsel, AndrewGardner 1d. Atthe hearing, Mr.
Ga:dnermfomed Ms. ngerma;_Weus'Fargowishedtomolveﬂ:emauer'by
settlement. Id at§3. ' |
WellsFargomdtbquaax@entsubsequemlyexchangedasmaof
offers and counteroffers, C\ﬂmmanng in the execution of a closing agreement.
CP420-32. A closing agreementis the means authorized by statute by which
the Department settles tax controversics. RCW §2.32.350. The Department
uses & closing agreement 0 effect a “full and final setiement” of the tax
controversy at issue. CP ;3‘00. | | |
Thexecltalstotheclosmgagwemem set forth the refind requests at

! The Department’s adlmrusu'auve appeal proceedings are conducted “informally and

in a nonadversarial, uncontested mansier.” WAC 458-20-100(S)Xb). Notwithstanding . -

" their nominal designation, the Department’s ALJs are not judges, adjudicative officers, or
third-party neutrals. Rather, they are employees of the Depamnent“uamedm the

_ interpretation of the Revente Act and precedents established by prior rulings and court -
decisions.” WAC 458-20-100(S). They act on behaif of the Department, not as neutral

" decision makers.

2 On March 26, 2007, WellsFargommmxnedawrmensaﬂenmnoﬂ'emﬂ)anamclmn
thmm&da“’rotalswmmAmmm”ofﬂ,MOMl CP 230. On February 15, 2008, the
ALJ extended “a counteroffer proposing a total refimd of $1,840,757 to settle the currently
pemimgamalsount&mgﬂxemaldemalreﬁmqumﬁledfw 1996-1999 and 2001-
2002 CP234. On February 20, 2008, Wells Fargo responded with a counteroffer, stating “we
propose refunds for 1996-97 in the amounts of $446,83 5 and $807,934, respectively, and a total
refund for all years in the amount of Sl,9'97,685." CP 236. :



