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0F THE STATE OF WASHINGTON

STATE OF WASHINGTON
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) No. HASeY-4 -IC
)
% j % % ) STATEMENT OF ADDITIONAL
L ) GROUNDS FOR REVIEW
YOUI name )
Appellant. )

I,Jf22%£;9&{/<3fiﬁzf“é;gii, have recieved and reviewed the opening

grounds

brief prepared by my attorney.Summarized below are the additional
for review that are not addressed in that brief. I understand the
of Additional grounds for Review when my

Court

will review this Statement

appeal is considered on the merits.
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A. ASSTGNMENTS OF ERROR

1. The ‘\vv\Pcs'\hon o o cedience of lite withoul the ‘mss'\\o\\\*& of ?o\m\e hosed wpon Yhe
Trial cowdt determination lmj o prcpor\cle conce af the evidence Thel Mr Swidia ha d fwe
prior convieTione that q}uo\\\% ss wost serious offences viclated he \'\\(5\\* Yo due proCeSS
ond o ey determination of every elemean’ & e crime \'m)ﬁovm\ o veosownalale doubsT.
U.S. Const, amends. VXTIV,

2. The '\mposiﬁow At a setence of Life withoud the. 90531‘\31\%1\'5 o Vo\ru\ﬁ bosed upon The
Teial courle delermmetion \)\3 o pmpom\ammte of the evidence Thod Mir Swita hod Swe
p\r}ow comvictions Thed ohuo\\\'?\j o “moT sefions oflenses”violated tie T.\Cﬁt\\'\f Yo (',C\\}xc\\ p\\&\eﬁ{m

o‘\p ﬂ"\t \c\v\). US Cons"f. amné\\")ﬂ"\}'.

R. TOSUES PERTAINING TO ASSIEGNMENTS OF ERROR

1. A Ae{e\:\émvﬁ ‘/\cxg o 3\:@'&\:\ AMQV\A\\\Q\rd ?‘\gl‘r\ﬁ' 'To O‘jurxﬁ*v"\c\\ O\V\c\ o. “\Tow’\*\eev\l\'\\ P\\\\e\’\éw\xm\'\"
mg\i\ll' To pmo{ Ees_.jom\ o ceosonable doukt of every fact Thel outhorizes anwneresse
m Puv\‘\s\:\‘.’\'\&\r\"f. D\A '\T\l\e SEV\-R.Q‘(\C‘\\MZ) courT v‘\o\c\*e_ M Swiltie conslitutional ‘r'\cb\.\stz '\0\5
‘\mpos\'v\ﬁ o Sﬁv\'\Tf:V\C& o’% \\'\ae_ u,)‘\}‘\r\(m"\‘ J\'J‘(\e possih‘\\\\'j 0'\; puro\e \DQS‘&’A ON JV\/\e cowr*s owwn
'?mc‘.h\g, by o pre Povxépmma ot the evidence, Thet Me Sadin hed Tusice betore heen

" onncted of T most ceriaut offenses ™

AN
2. A )Vo\\\ﬁe Mp \uﬁmg H\mqmemo\\ \\\oe r'\3 W\*eveg'\ V\c.\c\lYe&. \\f\e E%m \P(G\ed\\sv\ C\cxust o
The Yomﬂ"e_ev{\\r\ P\W\&\'\AN\\&Y\‘\ '\K \T c_veof(‘as C\O\SS\T\CCJ\UV\S '*\\of\' afce v\ol(' H.€Ce SN0 V) Yo Tu\\v\ e o

Com ?e\\\mj zﬁovew\mu\‘\‘ .\\r’\-\\-ﬁf'ﬁs—‘\-,TLﬁe governme W has an Wherest W P{A\\\g\(\'\\.\cj Qe?eo\* Ktewders

mofe %\&fs‘}\\ﬂ ﬂ\m\ g’i(’s’k -‘\’\.W\P_ O%EV\(‘)Q( Sy %)uT ‘For LOWNE cr\w\eg)"\\‘\(\e -e"v:\s"\’f:.v\cﬁ Cs-; ?v;w L(.\\r\\;\cﬁm‘;
L\SEA Jfo Qn\'\awL(, ‘H\& Scn’\‘e\!\cx w\\,\s-‘\— \)e Pv‘odtc\ ‘Tu (L.:)\}\‘(kﬁ \\se\ﬁo\/\é\ 0N T‘eo&am\o\e (\SOU‘\)t O\.\.'\A ‘(t‘ou‘ (a\'\/\w.i
- like 'H\o&e cﬁ 1550€ 1 Jf\\e_ ’\)ET‘S‘\%—\((’_V\AV D‘P?ev\éav ACwW\\’\Q\D'\\'\\T\ﬁ ACJT- e e»ixs’\'eu\ce o’\’ P({ur r_m\\f\d\;\om

L|S(~.A +o 'm\\(mce. ﬁ\ﬁ seu\‘\Le\-\ce V\ee_cl ov\\\ﬁ \ae prc\iﬁA l\'0 o\h‘)\xége\ng%\\e VVe_Pov\Aem\\r,& D‘G’ W\e e\/‘\c\ev\ae.

Does the Perarclen] OfFender A ceoulabn \\\’\ﬁ At violoTe the E.C\)\Am\ Pratection Clovse \)3 va\é\'\(\ﬁ

lesser \)mf.eéwo\\ Prcf(erﬁ(om Thow sther ctotutes whese pupose is the come ¢
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ARGUMENT

1. The court violated Mr.Smithe Sixth Amend ment r\'gm' Toa ury
%ﬁat f.\ﬂé %"i\ﬁ t:o'ul"%‘:‘_ﬁ\l\l‘(\“ AW\Q\AQ&W\*&V\? r'\g‘v\ii” To Pmu‘f \()-&\:‘\ovm‘\ N rmsgm\n\e
doubl \33 'tmpos\“g o life centence bosed enthe courts find wAg, &b\ﬁ o
prepondecance of the evidence, that Me Switin had twice previously
been convicTed of “stike offences,
{ay Under the Sixth and Fourteenth Amendments, o defendant has o right Yo o oy
defermination and prost beyond a reasonable dowb’ cf oy Foet that Werenses e

MAXimum e V‘ﬁ'ﬁh te. T\'\e Due_ P{‘b«;ess ‘:‘o\usv o{f %‘Ae Fow’*eeﬁ\v\ Amem&wxew‘( v‘e%u'\ré's

ﬂ,\_ gTaTe 1’0 vae 0ve\r\j __{eme,\* oT G Lrime C\\O\WSQA E \:)m\c; o ta.,\m\o\ﬁ\& Aou\)\ U S

S

Const. amend. X1V Tnee \!\/ms\(\\P,SOW US. 358,364, 90 S.C1.1068,25 L.Ed.24
368 £1970%. The Sith Amendment provides the cight 4o o jury ina ciminod Frial.
LS. Const. amend V1; BlaXely V. \Woshinaton, 542 U'S. 246,298,174 S.CH2531159
L.Ed.2d 40342004} T combination, These conciitufional clauses guarartee tae vl +o
\/\o\ve, O\Jur3 Tw\c\ \0 ey ova a reasomo\\k\t Aou\ol( 5 EVevy 40«_)( essewtiol Yo P\AV\\S\\Y\\QV\)(— w}\e*\\er e
aot The Tach i labeled o element” ApprendiV. New Tecsey, 530 US. 16k, 410,120 5.Ct,

2348,147 L.Ed. 24 435{20001.

IJ( s UV\COV\SﬂJﬁA}fiDY\Qg ‘?or [sN (eﬂia‘m'l'u\rﬁ ’Yo Cemove %\“om J‘ﬂl\e‘:)\)\\'g ﬁw aesesv\'\ev\%

of Tacte thal increase The permr\lbeé range & pevxo\\"ﬁes'\'o which o cr\w\\m\

defendanl is exposea\ Tiie equa \3 ear That cuch facte wmust be edoblished

\sxﬁ Proof beww\d O TE0 Sommb\e Aou‘a‘\"
1d.

A ny pos&ib\ disTincTion between an element ot o\’Qa\OY\\ﬁ offense and o

“Se_vx"'ehc\v\g facter” wos unknown To The Pmﬁ'\ca of ertwnnol 'w\c\icT\f\szV\‘\”,'\(rio\\

- \ . \ s
\Agjmr%amﬁ Jucgguv\em \0\5 conrl as At exisTed Aurmg"{'\h@_f\ﬁﬁmfs SWOFOWACING

OWnY mﬁ' !.DV?S {O\AY\AW\Q‘ ACCOFA\\\C\\%,\M& ‘howe. Treo\'&\‘ecl Sen+eV\ c'mg T{lo\c%ox”s) \‘\ \{Q_

ejemem’?z\, asTacls have To be Yeed Yo -\'\/\ﬁ:)u\’\ﬁ ond \)\rwacl. \De\jovxé\ 4 feocona e

doubt.

 Washigton V. Recuence, D46 US.212,220,126 5.C1. 2596165 L B4

1dH6b € 2006Y.
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‘!‘Y'e Lu‘\'\\\{\cw\% ﬂ\t PC)SS\“D\\K\j o’r!\ Po«rm\‘e. C\\/\A weyre *\'\v‘g e_\('.W\Qv\JYs 0{" '\\:\e, c{%(ev\u’_ \,\J\:\-\L\A
LY. re%u{rac\ \'o \oe Pﬂ)\/ﬁd "!’m qu\rg, Be\ﬁo\/\c\ o \"eo\“m\/\ca_\x\L c\ou\o".

{b¥ MeSwith had the r_ov\s\'\’(uj({ohcx‘ r\g\n‘T to have o jury defermine \0250“3 o

rec\sw\u‘u\e c\\mu\\)"l— ﬂ/\o& \’\ﬁ LQW\W\'\'\'\'Sa 3T\!\L “Ymm ‘p(\‘\m" “Q‘\‘r'\\te.» bﬁ{tw&ei l\)eum‘se‘ *\\eg

Her&, ﬂr\g Primr r_onv\c.'ﬁcmg. %ounc& \33) e cmm""T \»\C.W,QS&:A Mr. SW\'\'\\/:S Serience ‘\ro

¢

 cach Yoot thel X poses the deTendow to annerensed Pmu\*\j. A)@g‘ rendl ,’550 WSl HET

|

nereased s maximumw cenwYence . I:\\Dsef\jf e courle findd V\&)O:I) o ?‘re,?o\z\c\@mmc;e, o5

'H\{’. f_\/‘\c\\(iv‘\ cﬁ,‘H{\o.l\' \(\ﬂ c.omm‘\\'\e,A “S.'\'f‘\\ﬂ(;‘.n o%rg\(\geg oOn '%\M(:: f\)\”’\ o OCCOSKOV\&)\V\VSN‘\'%\/\

jV‘f}j ve.r&'\cT a‘m’\e, AOES vm"" su\p?ord\" (¢N “!Ee, Sev\'\evxoe_. Be_ccu,\sa 'H:\t %‘aés \,’\S.P_d *’o im?ose

-‘I‘\’L Sﬂ\\%&)’\tﬁ wape ‘(\0}‘- {O\)\V\Cl. ‘b\ﬂ &j\mﬂj b?.g]oV\CX 0N TEB.SQU\G\\:\‘G.‘. AO\A&A\.J \V\Y‘SW\\\‘\\\‘S S‘\x-\f\l\

(

..1’..
1219, 140 1. £4.2d 350 €1998%. Tn Apprendy, the Court recoguized That there was wo

wou“c{ noT kave bﬂen gu\&)_j eucj' '\To o Se.V\'\":\\f_:Q O’\D (ife w‘\l[\(\m,\“:( Jf‘r\e \)(ASSW)\\.\E(% o‘? ?C\‘:"G\Q T\{\e

and FourTeenth Amendment r‘\gﬁs weve violated .
The éjhﬁe, MAY arque Hhol The Tacts Thol incressed M. Smtins sevtence foll uidhin o

prior convicTion e_xcepiﬁov\‘.‘ See A_ppv‘enA\,SSO U.9.atH8%. This argumevﬁ overlosks

LIS

imporTanT distinchions and deve\opw\evﬁ’s i United States Suprew\e, CourT jur\sprudenae‘

Firs‘\) the (DuP(\eme. CourT hos 3mP\‘\r_\J(\5 overvuled The cose on whichtwis sw‘)‘uosec\
exception wos based, . Almendarez-Tocres v United Stofes,223 U5 224,118 5.,

need Yo explicitly overrule Almendores- Vorres n orderio cesolve the issue before 1f
P Y )

bt <fafed, it is arqueble tht Almendarez-Torres was incorrectly decided,and That o logical
o\pp\icoﬁ{m of ouv reosonINg )Yoé\o\g should apply W The readivist issue were contested 530 US.
L\i’ L’gq T\'\c ADD(@V\A‘\ Couf"\' Aescr\‘mé rA\.\W‘\G_V\AQ\"ﬁS"TOV\"QE as“cft \(Aeé’Y OV QXCQPJ“DY\Q\ C(xe#c\ﬁu‘.ré‘

r N . HE) * N i 1 AN 4 .
\nrovv\ J(‘\/\e k\s{‘of‘tc 'P\'"O\!.‘_}\Cﬁ. 0{ \“&L\}\MP\Y\S ﬂ\{z S 1\&(@ \\ o pm\/e. To o Jury \be\j mr\d O. 'reusawx\a\& c\ou\u"f,

Mr Saith understands that the \/\/as\\‘mgﬁ’m/\ gv\Pre.me Court has declined 1o c\pp\\ﬁ Apgrewd'g |
inthe confest oF pwiow conviction enhoncements until the United Stotes Suprema Coust exy\\cmﬁ

overrules Almendacez = Lorres . Stale V.S vvx\lf\\, 150 Wa. 24 1_55,\}\3 ,r’ HP.3d 434420023
State V. Wheeler, 1HS Wa 24 116,117, 24 PR TII€ZL001 Y. M. Swith vesp ecﬂu\\.j contends

The Time To do 50 hos arvived and urges This Court ToTake The fiest s"fep. See,g_g}.‘si\u‘\ev.’\néerson‘

N
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24
25
26
27
28

117 . Agp. 828,339, 51 P.3d1T94 200244 Court of Appents need not fotlow Washinglon

[}

Supreme Cou\“'lf C‘\P_C..\S.\DV\S Jf\f\cf\‘ are }“,;0{\,5'\5’%0 V\l( m\s(h u*e& (& mlt 5\ ji‘:s Supmmt Cou.\r\".

apinions.

-3 u\slﬁm_i_]r\omassa member of The 5"\) ustice maj or‘\l(g " A\mmm—a;.Toms, Vater c\'r\mvc,ec\z

. . iy . . Lo, . \ 1- r .

nis mmd\ l‘\\s AP_DR{V\&\ CONCUTY ENCE WES & A‘SSifTD.‘\OV\ on 3(\\mz !V\\S or\C.o\\. Pru:_\\c.in‘a Fe,qu‘\,ﬂ\'\g
i ’ 5

) L N L - y. Py R N A

the State 1o hrove evevy Tacl, of whatever sarT, w\c\udwm the fad ot a prier covw;‘:iﬂow? Yo

. ; | . 1 AT TS W ke By o
0 jury ‘nf_gomk o reasonable doulT. f\nnreﬂdx) A0 WS, of D0HThomos. 3, CoRCUSTING T
¥

- (V.8
As Juctice | homos vm'*i"aa’) “a |Y\0\ior"ﬁ&i ot the Courl now s"e{.agﬂ\za& thet Almendorer -
roes was wrongly decided.” Shepard V. United Sigtes, D4 Uo RIS SGHLE
161 L.Ed.2d 2054€7005% £ Thowmas. I.c:.thmw‘mg\?.

l H

t\/”t’\ ' T Almﬁﬂdﬁ\fil:r()r(ef L\L\A P" ~edeniy a\ \/(\\b\ﬁ j"" d\‘tm(_\\,\ s\r\cm\@ OY\"’*’\I(\"C\ g(o\m\m

§

First N A\YY\‘ZY\dO"fQZ." \\'.)\'Tf’_S)ﬂ’\{LO‘ efe cmm hod o\om\T%‘x \’f\ Pr\or _o\m/\ﬂ\ow*' 530 U S. a7

H88 {V\Y Sm\"r\m A\A V\O‘T QGE‘M‘\-!\' ‘r\‘\.s Pr\u(‘ (,O\I\V\t)\'\ﬁv\s. Secm\c,ﬂ\ \a;u.e n A\mevxcxo\raz:ror\ 2.8

was The C\ﬂmide_ncg of The chare {V\g c{owman" nol The r\g& 1o ojvcrj Teol of Dmo\C \')P\jor\& o

Tec%u\(\o\n\ éwubz Sep ADDrcV\A S_JOU 2. u\“f‘”\%% A\W\’i‘f\d()\"ﬂz TDN*’JS 523 US al ZLﬂ L{S
T"\frc\, A\Ma»’sémez—Yorre &euﬁ wm{\ T\(\a 'mu o\ O DY‘\()\’ f_owmif\(w Agprcﬂc 530 US m

q(ﬂ\) B\:\ll ‘\L\ wos v\o'\Y J(\.\e S \e z\cxc.\ 0§ {'w THOT c_ovw\d\m\:. ‘H\(ﬁ tV\CVG&:ﬁQ \J\\’ SW\\*\(\S D\AY\\S\n
P P

I ﬂ"“ i i

mnnT lT wosﬂ\ *m)ﬂaxcﬂ Pr\ov’ LO\\V\CA\OV\Q \\Ao\k N\oﬁ'r re&. 1w orger o \W\POSP o i\\'(fz S{»,v\\ev\(_" :
ur\der The POAA, the Staie W\usl prove The detendaril hos been convicled of ‘Wost Serious

offences ontuo prior oecasions. ROW, 1.94A.030 42T RCW AHAST0. Fourth The

A\ YY\*'_’.V\AO\V‘QZ:YO\’V'ES COU\Y"-%' V\('\J{‘&ci "r\ﬂt ¥C\Cf‘r L"ﬁ PF-H)Y' C.oﬂ\)ifjiOY\S va\igge!aé Gy VALY ease -\V\“'\(\ﬁ_

(34
MAXIMUM p&rmis&ive SQV\l\G,V\Cﬁi Hne S‘l\'QJf\,\"fe:‘s \()(‘06\01 Pﬁrm\SSi\!e Sev\*a\/\cir\ﬂ ro\\mge Aoas ms't ‘\*S&W

credie < gV\‘\‘?'\c_ Qv’\ﬂ\j grec\*er antairness loecav\se,jué\ges ho\éﬁiom\\ﬁ exercise diserelion within bread
SJ\’o\’YulTorH m\ge_SSZE U.S. ot 245 Heve,n con‘-\ms'\l) The a\\ege& priet convichions led To o
mandtﬁory senfence of life withou the Posﬂh\\é’(g of pcwo\e, o serfence much \\‘\Cjk«’\er Toom the
ﬁop of the Perm\ss‘\ve slawndacd ronge. R.OW.994 ART0. Accoré'\-/\a\gs even i Almendarez-
Torres were s’l’i“jooé lcxw,ﬁ would nof C\?Piﬁ here.

Th o recent Division Two cose :\_u.c\sge Gluinn-Brintnoll recognizecl hot the U.S.Su})reme

)
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Cour precedent requires The Slate o prove prior'slrike” sifences Yo o jury beyond o
reosonahle doukl, State V. Mekague 159 Wa, App 84,5253, 246 P.3d 5D 8 {Quinn-
Brinfnall. I)C_oncwring in part and dissent ingw parT ¥ review geanted and affirmed on other
arownde,1 T2 Wn2d BOZLZO1LY. Although the Washinglon Supreme Couel bas rejecied the
argument Me Smith wmokes here, Tudge Quina-Brintnall nefed Hhat subsequest LS,

i

- Supreme Court caces clariticd the meaning ot he Sixth and Fourteentn Amendment
rig he set fortlain App_ rendl and involidafed our sTates \nferve - ning coselaw. Mckoque E)O\
\/\/“.APP. at 501 GQuinn-Brinfaall, 3., dissenting¥{ citing Blokely, SHZ U5, at 203-04, and
Cunningham V. Colifornia . 249 U.5.270,281-88127 5.(4.856,1 bl LEd 24 B56L200 0T

Under recedt ULS. S\APreme Court co\se.s,ﬂ\euior\m convichion eMth\.\.oﬂ does nat QP?\S- "

coses where the teial court wishes to wpese o centence ' excess of The staiutory max-
imum withouT a guppor'ﬂng jurg verdict.” Id. at 535, This Coudt, like Kuc\ge QuinnBrininall,

S\mulo‘ 1Co tow U S Suprem Ouml pres c;cm om(l ‘(\ \é '\\'\(\a‘} P(‘QM‘“S—‘\‘(‘\&\(@? O{'\C&V\SQS M\AS‘T gt_Pm\lecl

to c\Jurg bﬂ\)ovﬂ) o r@osomh\ doulst.

{C/ Bbmm\ e H\ﬁ t 2N oS mT o\uﬂ\or\zea Y)u\ l(\e\e \\m,\s vcr&\ct T\\t COSE g\\m«\é \oa rem\:\c\no

&\ﬁng A A V\m Tmo \)bxﬁovxc avea;m\mb\a oouu* “\e

‘(Arfs. ﬂe_CCZSO\v“B \Lo u Por!T ﬂ\e ﬂ"V\L”V\(t O'V \\ge m‘\ﬂ\a\l\"{ ﬂ\e posrs\‘b\\\\\ky} og ‘)(xm\& \m\bo&tc\s \A\')QV\

{ \f umﬂ\n T\w \W\Pu&\\\(\\ft o‘Y N Qe»f\Tew €. Not (.\\ﬂ\\l\Ol‘\"tA D‘:) TB\\_A\,\W 5 \:efé\c\ ve%x\res Nleerga\

€V\L\amc_ﬁv"(\ﬁv\* N\'\Qrﬁ J'\A\’H V\A‘* QS\/\‘&A '%0 4!’\& ‘EO\QTS SU\PPOF\W\g \k’ e\!e\l\ ‘\—\(\O\I‘.SL\ OV&TN\'\Q\W\\V\%
endence of Tirearm use was preSaV\JTaA\T. Mr Swith's sentence must be reversed and remonded
for The \mpos\‘ﬁow o sTancimrc‘-ro\v\ga senTence.
2. The clossificalion of the persistent offender finding as asentencing Toctor ' that
need nol he vacd to c.\jur& 'beg)ovxc‘} o reasenoble doubt violates the E%\m\‘
Pestection Clavse of the Fourfeadh Amendwment.

{3} Because o Tundaments) \i‘bﬁ\”%lj intered i< at sﬁ{o\\(&‘,:ﬁr\&\ scr\AL\'\m_,} 0\99\\}5 Yothe classificalion

ol issue. T he EoLm\‘ Protection Clause of The Fourteewth Amend mevd r“a%u\f*e.sﬁolr s\m\\o\r\\:}
sifuafed individuols be Yreated alike with mspe_d tothe Lo LLS. Const. smend X TV Pluler V.
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Doe, 457 U..202,216,102 S.C+.2382, 72 LEL. 2d T86{1982Y. When analyzing
eqyml pro‘l(ed'viovx r_la'\ms cwﬁs.omp\g slTr'\ cl( scm\T\'m)'\o \o\ms \mg)\\r_a\\v\g mm\om&ﬂa\ \\Bt{‘Tﬂ

interests. SKinner V. Oklahoma, Dl U.S. 535, 541,62 5,010,860 L.E 1654,

Shact Sr_rqun'\\\/] means The classiticafion ol issue musT be feCessary To serve o compe\\\ns

govemmm\T interesl, El_élg_ HRTUS. of 21‘7

The luber’(ﬂ interest af issue here = Pkﬂsma\ lberty-isthe Pro’fo“r%\m\ fundamental riahf;
indeed iTic The one ambodied inthe Text of the Fourteenth Amendment.* The wmost elemental of
I 539“5 inferests [is]in Bemg Tree from phy isicol defeniion 55 ongs own gnvommﬂv\:?"Hc\mdi V
Rumsfeld, DHZ U.S. 507,529,124 S.C12633,109 L.EJ.2d BT8R+ 2004Y.

Thus, sTricT seruling o\pp\\cs Yo the classilication of issue. Dhineer, 31 U.S. o D51, CL
Lnre the Defention of Albcecht, THT WnZd 1101 P34 T3L20073 applymg strick

S.LV\A'T;\\\j "fa c\w‘\\-cowwl\il\'mev‘\i‘\ ﬁ'\a‘iu“f'\’. in {"ace O!Y‘ &L\Q PTOCESS c\/\u\\en(je)\uec_o\\)gﬂ C.\\!\\ Qbmm\\mu\*

Covxs‘T'\‘TuL\es ”& MOSSIVE curlTu\‘\n‘aev\jl‘ of ‘{\DQV‘T\5“ \r
{bF Under either dnd gr_m)(ing or retionol boses review, The classificabion of issug here viohates The

EQUO\‘ PY‘OM\—QC\—‘\()V\ C QU.SQ NOfLUiH’\EjOMAi\'\ﬁ ﬂ\t O\‘DOVQ Y'\.\\& \/\/as\'\\ng“\on COU;‘(‘J(S \/\QVQ O‘PY)\\Q,(;
Y‘m‘hOv\a‘ \DaS\S SCFU\%H’\S +0 QCL\AG\‘ PFO&”L*!OU\ ClQ\W\S (141 ‘H\Q SEV\'\"QY\C.\Y\S COV\\G\& MQV\L\SS\‘W‘ \7.(1 \1\1(\

2d ot 672-T3. Under this S\Lm\oard alaw violates toLua\ pro*e‘cﬂov\ ifiTisngt m’\‘iov\c\\\S velote d
"'o Q leg\"f\v\\a&e Governwe v\T mTemST C\*’u o‘? C\ebuv‘r\ev C Q\O\AW\Q \Vma CQV\T&V‘ L\T.)U S LB?

440,105 9.C4. 3249, 8TL.Ed. 2d 31314853
A)}(lr\ougk the proper standard of veview is strict scm’ﬂv\a,ﬂ\e resull of The 'mcLu\rﬁis The soame

T‘eguré\ﬁss ogf‘ 'Hr\e lems ﬂ/\rmug‘h LL)»\\\CL’\ l\‘\l\Q COMY‘T QVQ\UC\!TES s\“\'\e ‘\SS\A(‘_. M#\dev S‘TY“\L\T SL(’\AJﬁV\b\ oY

rc\":“iomi \mses ‘rev‘ltwﬁ\\e -C\QSS‘\{‘\CQLK;O\"; alT 155ue L\eve. \/l.OlO\lTQS Jl’»\e Eotua‘ Pro"fec_l\“iow C\Q\ASQ becau.sﬁ'
iTis neither necessory Yo serve Lump@.\\‘mg 9overv\nﬁen\T \nlevesT nor raﬁov\u\\ﬂ reloted to o
\ig‘\‘ﬁma'Te 9o‘verv\wsen1 intevest. Our 195\5\afwc hac defermined thet the Sovemmevx“( hos an interest
n Pumskmg reP’eo."\' crumnal offenders more 3everc‘e3 Thon Sirst-Time offenders. For excmq;\e.
detendants whohave Tuice Prev\ous\g, violaTed wo-confud orders are subied To sign'\{\mw'\f wmoreage \n

, Pur\'\shmcrﬁ Lora Third violaTion. R.CW. Z6.50.11 0{9): StaleV. Od’ev]\)w Wn.2.d Vﬂwlq(a\
K1 PAL76{72002}. And defendonts who have Twice pmv\ons‘\g beewn convicled of modt cerions”

N
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{strike} cHenses are subject To a sigmificant increose in pumichovert £life withouT pacole ¥
for athird violation, REW. . 4HA020£273, RCW. 444A.570. However, courts treat
priot offensec that couse the slgnificant incrense in punishment ditfovently s'\mp\3 by \oha(ing
some elements and others ”&evx‘hncing@uforf. Where prior convictions which inerease the

maximum senfence availoble ave clocsified as “elements’ of e cx"wﬂe,*f\nej must be ?ravec\ to

&Jwg begovxd O reas.or\ab\e z\mu\z'i“. For exc\mp\e)a p\"ior cov\v'\rf\'x‘ov\ {o\r o\'ncc \omw Sex o‘g‘eme

mms’\" be Pr()VtA f(» ajmry) \)ﬁgmf\c\ O Y‘Q&S(.W\ox\a\‘t c\ou\bT m ovc\ev‘ +0 \)\W\'\S\\ [0 cu\wevﬁ CO\’N-\C-“OV\
for Cc,mmmnic;aﬁn_q with o minoy Tor immoral PUrposes as o ?e\on«j. Shate Vi Rogwell 165

\/\/ﬂ. ch 18@31,%?.)1(1(0 P?.)c& 705 (2008} S}m‘\iarhﬁﬁwo pr\or covxvic‘h‘ms 'Fuv v'\o\(x“ﬁow o‘?

a no-contact order musT he p raved To o Juty \:egovxc\ o reosonable douoT in orA_er To puvﬁs\\ a

‘CU\\’Y‘QV\* CDV’\V;C_TI‘OV\ \cor V‘\ola"ﬁ'm\ 6'?0‘ nosCO\\)YO\cJ\* ox"Atf as Q'?eh)wj. OQ’UJ ':LL\V \/\/Y\’ZA o“"“:,

And Hhe Stote mush prove To o lury beuond o rease nable doubt That a defendont has four
P Jury bey

prior butl cm\\;'\cﬂoy\s inthe Tast ten Yeors n ovder To punich o ewrrent DUT convichon as

0 %e\cmg. S‘TAJTI;V. C\Y\um\)ef‘s)lsv \W'n‘App.Ll(oS ;'HS,ZSV) R?}A 352{1010\7- L/\ none 01'"

these examples hac the legislature labeled These facts as elemends; The courts have cimple

treofed thewm as auch. Dul where, oc here, prIor convictions which Tnevesse the soaxisum

_ seifence ovailable are clossified os NSCV\T@v\cimg '(:qc*m’:‘; i'\«\e\“/) need ovx\\j be Pfov&cl %03(\,\@“\96 \35

by apreponderance of the evidence. Stafe V. Srith 150 Wn Zd 135,143,775 P34 934
{2003 tuo priov sfrike offenses need only be proved To ajuécje by a Prevoﬂéeromae of the
evidence n ordev Yo puniﬂn currenl strike as Thicd Sfr'\kﬁ\r, cerl. demed. DY U.9.904{7004).

]-\/‘\Si6 23 'H’\ﬁ \QS;SlO\JV\I\V‘Q \’\D«S nevey \Q\)ﬁ.\\ﬁé 3(\Ae L\U\C%l'& C\)Y ;33\.\9 .IY\ OS.\-C,V" ROS\\)‘(’_\\,O‘{\ (\_\/\&‘M\QQ\"S

“elements) the leﬂis\c\"fwe hos never laheled The Tact af issue heve a"sem'kc»\cfmg Sactor) Tackead
ineach insTance itis an ar))H‘mrg jmdidq\ consTruct, This cdlassification violates aqﬁml Pr}ojfecllfow
because The go\/crnmevﬁ infevest in either case is exactlu the same: To Pum‘\s\\ rePeol’f offenders
more Si’,\lﬁfﬁ\j‘ See RCW, ‘1.(08‘0010<e\e,mi'm3“pemﬁ5“ For communication with o minor for
immoral purposes bosed om prior offense) ; RCW. Hb. 615055t person woith four prior DUIT
convichions in lash ten \ﬂewsﬂs\(\an be Pvmisked under RCW, ch 4.4 A™Y; Thorne, 1 29 Wa 24

ot 117 {Purpose of POAA isto“reduce the number df sericus ,repeoj‘ offenders bg,’?aug\\ef. serﬁev\c‘m\é\.
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1§ anyThing , There wiaht b Tional basis T T of pr elonio o)
T O\V\E}lhmgj evre m\gm ¢ o raliona AS1E TOr \“a%uxr-\\\g \)roa*\ (e} Prxor convizhown iu 0. Juty

lbegonci o reczonable doubl inThe Three sTrikies"context bulndf in other c;oans_x%,;DeLo\ug{ the
pur\ishmeml\ inThe three etrikes context is the maximum pcss\\)\éﬁs\\oﬁ o dealhY. Thus it mi SM be
reasonqé)te %b(‘ H\e Leais(a*‘mre &'O Cle‘{—ﬁV'M‘\V\ﬁ -\’L\O\* ‘}‘\6 %FEO\#(’.SJ{. PfOCQA L\‘fos\ PTO-\»QCJHOV\S QP‘)\S ‘\V\ *»\0\*
COV\TQX* bMT V'\O't .H'\ O‘H\QWS. HOU\)?.\/QY" !1 mo‘kﬂ‘ Nno Sense *_(\ SC\:& *L’\Qj( *\'\ﬁ (:}('EQ{’E‘( ?TOC&AUY"Q\ ?TD*EC*‘\OY\S
C‘PPIB where The necessary facte OV\M marg\r\a\\ﬁ Iherease Pun\s'\\meh’;f, bul need nof QW\BS where The
necessary facts result inthe most exfreme increase poss\\\o\e_. As on €xam9\e‘ifa personis a“ﬂaed
fo have a prior conviction for firel-degree rape, the Stafe must prove thaf convietion to a jury
'Dﬁ\_.s ond o reasonable doubl inorder To use The covidion To increase The puw'\s\\mev\f for & curvewT conviction
For commun‘um‘hhg with a minar forvmnaral purposes- even if the prior conviclion increases The
Sevﬁ'ev\ce b&, ov’x‘xH G ge.w w\on‘ﬁus.Est_e“, l(orb \A/V\.Zc{ cd“ 16\2 . Bujf 'n\t ‘Hf\{ SAWE Persan w'\\\\ *\(\c
soame o\\\e_c}&d prior conviction For § (vsT—clegree rape 1S mstead convicted of rope ofa childnThe
‘F\\"S* Clﬁ%fﬁ(’.’ ‘Hf\ﬁ S-!\»Q*e. Y\CE.A O“\ﬂ FVO\/& 4H\€ PY:\O(\ CC\Y\V'lC'\rl‘OV\ JrQ O\j\/\ASﬁ Lﬁ)‘ﬂ [ PV‘Q POV\AﬁV&V\C{ Ofr *\\e
evidence n order To increase The pun‘askmevﬁ for the current conviction to e wthoul the
possibility o pavole. R.C.W. T.A4A0303THEN (fue shrikes For sex otFensed); ROW A44A.5T0;
im_&h,l‘io Wn.Zdat 143, Thisis so Aesp‘ﬁe the Soct That the defendant isthe some pe‘(sovx,ﬂ\e c\\\ege_o\
prisn conichion ic The scm\e_; and the a\\egeé priot convi Fiown is loe'\vxg used for Yrﬁcisé\g The same
purpose n either instance: To p\m\s\\ The person movre \/\(M’S\h\\ﬁ based on his recidivisw.

A similar proble_wx of ar\o\!\m\"\i :.\o.:\s}{ weations caused ﬂ\eguprema Court 1o invatidate Pcvs‘\.ﬁm«“\
o{‘\gmc\ev g’Tﬁu\Lé ‘ir"zm vio‘o&'iv\g Lx\l\& Eq\'us.a\ P(‘O_I\Edi(\v'! C\umsa'm S_\img_ﬁ”"ﬁ (o US cﬁ’ 5%. L‘\\«Q‘H,\e
statule of issue here,ﬂxe Oklahoma shatule af iesue in Skianer mandated extreme \)L‘.\'\is\\mev\* apen

o Third convichion for an affence ot o spm’ﬂm\w Type. Ld. at526. While under \A/as‘bz\'amjfot\‘s act

the extreme punishment mandated is life withoul the posaibility of pavole, under OKlahomas act

the exfreme Pmms\\me‘/ﬁ" was <lerilizotion. l_cl_ﬂ\e Courd aP‘a\{ecI Sendt S.(.'rv\l\"\r\ﬁ fothe \aw,{iv\cl'mﬁ

. . Lo . . . Ll

s’[er\\iu\fmn 'm\P\icaJ\’es m‘\\\Beri"g“‘wﬁereaf ovewn thouah i did ot volve \W\pr\sovxmeﬁt—n«\c smTu)Ye
t . - . ’ )
Aid not poss Jdriet < 'rvﬁ.\v\_\j becouse thvee Cm\vm"hov\s for eximes Swch as ew\\be,m\tme\ﬁ did nol

resul T in s"e‘er'\\'\z.a‘ﬁgn while Paree Shekes Tor crimes such os ‘o‘ratwi' dd. ITd. of DN,

Acknmlﬁa‘gmg that o legislature's classification of crimes is V\orma“3 due Yo a ceclion level of
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of c‘e‘fewmcﬁ.] the court Court declined todefer in thic case becounse

We are dealing here with \eg\s\o\‘ﬂw\ which nvolves one of the bosic civil
righ\ls 6T Wan. ... | here is no Y‘ea\em?hovx for the mndividual whom The law
Tonches. ... He is,‘?orev‘er depr\veoﬂ o o hosic "\Berm.

Id. a1 SMO-H1. The came is true here. E)e,'mg free Trom P\\&\s(m( defention kg ones omn,govm\mev@r
is one of the basic cvil vights of man. Hamdi. SHZ U.S. 01529, The legislafion al issue here forever
deprived Mn Smith of thic basic liberty; it subjected him To lite in prison without the possibility
of paro‘e. Tt did so based on P'(oo'? Eﬂ onlg a prcpo-/\ciemme of the fviclmceﬁo aj‘udae and noM\jurg-euen
‘H\()ug}\ Pr\oo{ of priof convichions To enhance sevfences in dther cases must be pmve_ci to ajury be \jOV\A o
ceasonable doubl, Ac The Smpreme Court ﬂxp\q\wed }“_A_P_inﬁné?..“mevc\g mg‘mg the label Senfence-

en ‘mm&mevﬁ) ‘\’o c(escri bt [DY\‘Q ‘;FO\Cﬂ S\”Q\S c&oe:\ V\(ﬁ Pm\l-\clﬂ O Pr‘ma\\?\cc\\ L)QSKS ‘Fofheaﬁhﬂ Bwo Tﬂfmﬁ]

current sedfences differently bosed onlyon such labels. See Roswell. 165 WnZd o 197." The equal

PFO{'CC{'IOV\ C,ﬂuSE UJO\J\A IY\C‘QEA [D" QJ(:DY‘Y\\\A\Q 0{_ EW\P‘hﬁ IUOYAS \{ S\)\C\'\ COV\SPILU\OU.S‘\& C\\"+\T\(_\al t\V\D(

could be dvowm Skinner. 316 US ot BH2. This court should hold That the Tmo\bv\c\ges nmposuf\on
of o sentence of life wo¥houl The Posg\\}\‘% of Pam\e,haseé on the courts 1(mc§mz_;) of the fietessory

‘!\ blj PFOPOV\A" TONCR. G'Y’ vL’\t‘; eV\Aﬁ\I\C \/‘\O‘O\‘Tﬁcl *\\ﬁ Q%uu{ PYO%&LJY\'OV\ (,\\Q\XSQ Tke CQSQ,S\'\D\A\A \DE.
\"&Mav\c&eda :
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