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ARSIGNMENTS OF ERROR
The trial court erred In entering its onders
4. of April 13, 2012 euntitled Order Granting Plainiff's
Motion For Sumunary Judgmeni;
h. of April 27, 2012 entitled Order Denving Defendant
Schitz’ Motion For to Dismiss: and
€. of April 27, 2012 entitled Amended Order Oranting

Plaintifi"s Motion For Sommary fadgment.

INSUES

Do the Washington courts have personal jurisdietion over defendamt

Kienneth Schute?

Do RCW 4952030 and RCW 49.52.070 give the Washington eouris

personal jurisdiction over | nomresident individual defendant whose

enly contact with the state of Washingion s as an officer/employee of &

foreign corporation that has never done business in the state of

Washington but that emoploved an individual who happened 10 reside in

the state of Washington, in the absence of a showing of & purposeful

dircction of that emplovee™s salex activities to @y account i

Washington?
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3. Bven if the Washington courts have persongl jurisdiction over
defendant Nchuty, is the evidence sufficient to prove that he violated
ROW 49 52 058 and 49520007
STATEMENT OF THE CASE
Mr. Schutz is a resident of Philadelphia, Pennsvivania. A vopy of
the summions and complaint in this action was served on his wife at thair
vesidence in Philadelphia, Pennsylvania (CP 623,
Mr, Schutz is the President and CEO. of defendant FixtureOne
Corporstion CFixtareQne™),  FixtpreOne is a Pennsyvlvanis corporation
headgunartersd in Philadelphia specializing in the design and production of

custom store fixtures and fumishings for the vetail industry. Mr. Schitz

has been an officer and director of FixtureQOne sinee 2004 {CP 623

PixtureOne has never framsacted any business in the Sate of
Washington. FixtureDne is not registered to do business in the State of
Washington and has no operations or offices in the State of Washington,
Mr. Schutz has pever been to the Siate of Washington, nor has he
personally pver transacted any busingss in the Stae of Washington {CP
62},

It October or November 2008, Kristine Failla contasted
FixtareOne by a “cold call” email to Me Schatz inguiring whether there

were any sales/secount executive position openings with FixtureOne, In

peca



fer email, Mso Failla indicated she had a backgrownd in sales and
marketing but had been out of the industry for an extended period of tme.
Nr. Schutz, as President of FistureOne, replisd to Ms. Failla and made
arrangeinents 1o nterview her i the corporate office in Pomsylvanda {(OF
63

Following the interview, FixtureOne offered Ms. Pailla a position
as Account Executive, which she accepted (CP #2). The terms of Ms.
Falla's employment with PixtureQOne were delatled in an email © Ms,
Failla dated November 9, 2009, One of the instructions in that e-mail was
for Ms. Failla to work with the Controller of the company regarding
paveoll, (CP 30-31) FixtureQoe paid My Failla her Wages by checks
issued and mailed in Pennsylvania and by direct éep@&it inttiated in
Penasybvania. (CP 64)

The duties of an Account Executive can be performed remotely
wherever internet and telephone access is available, 1t i beneficial, bt
not required, for the person to be reasonably close to a yelatively large
atrport for ease of travel. FixtureOne does not require or expect Account
Executives to relocate to Pennsylvania or any other specific physical
location, because the nature of the sales work 1s such that accounts can be
managed by telephone and email, with occasional travel. Therefore,

FixtureOne was willing to hire Ms. Failla even though FixtureOne has
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never had any operations, offices, or customers in the Bate of Washington

A Hitle over a year after her hire date, Ms. Failla sent Mr. Schute
av email on December 16, 2010 requesting a raise,  On December 31,
2010, Mr. Schuty; as CEQO, replied to My Faillla’s email and confirmed
that FovtureOne would increase the salary portion of her compensation,
adiust ber commission with regard 1o one customer, and promate her to
Vice President ~ Sales {(CPR 64},

As g condition of Ms. Faille’s promaotion, Mr. Schutz advised Ms,
Failla that FixiwreOne wonld regquire her fo sign an employment
sgreement, the form of which was attached to Mr. Schuiz’ emall (the
“Employment Agreement™).  The Emploviment Agresment exprossiy
provides that & shall be interpreted in accordance with the laws of the
Commorrwealth of Penusylvania (CP 641

On December 31, 2010, Ms. Failla sent Mr. Schuiz 8 reply ematl
indicating that she would sign and email the Emplovment Agreement that
day. For unknown reasons, Ms. Failla never seat FixtweOne 3 copy of the
Employment Agreement with her signature {CF 64),

After receiving her raise and prometion. Ms. Falla continued with
her emplovment with PixtureOne.  In May 2011, FixoureOne terminated

Mz, Failla’s emplovoent (CP 643,



FixtureUne i3 oot registered to do business in the State of
Washington.  FixtureOne does not transact business iy the State of
Washington and bas no customers in the State of Washington, FixtureOne
does not maintain any offices or operations in the Stale of Washington.
All of the sales Ms. Failla obiained and accounts managed by her for
FixtureOne were for customers outside of the Staie of Washington (CF
65y,

FixtureOne has never conducted o hiring campaign in the Stade of
Washington or imitipted contact with Ms, Failla. Ms. Failla unflaterally
solicited emplovment with FixtureOne in Ovtober, 2009, (CP 93) and
traveled to Pennsylvania to interview with the company. Respondent was
offered a position as Account Execcntive with the corporation on Mov, B,
2009 (CP 681 o the initial offer, she was divected 10 contact the corporate
Controler to get setop for payroll (CF §9). Respondent was promoted to
VP-Sales at the end of Decamber, 2010 (CP 33L On December 31, 2010,
Mr. Schutz instructed the Controller to develop a report regarding the
respondent's sales commissions and 1o issie @ chevk 10 her in danuary,
2011 for iﬁh@ss conunissions {(CP 36).  Subsequent g-mails indicate that
Mr, Schutz comtinued during April, 2011 1o get commissions caloulated
and paid (CP 38403 On May 8, 2011, Mr. Schutz ggain notified the

respondent that he had instructed the controller o send her payvroll, and



that he would follow up regarding conumisstons (CF 42). On May 26,
2011, Mr. Schutz notifted respondent that FixoweOne would be closing,
that she was torounated as of May 27, and that her commissions and
expenses would be pawd ASAP as the company completed operations (CP
443 Op June 6, 2011, Mr Schotz indicsted that he had signed
respondent’s payroll check, and assumed that 8 had been sent overnight,
Mr. Schutz also indicated that he would check the status of the
respendent's mgnmm and ealeulate the 2011 commissions (CP 46). Ina
final e-mail on July 26, 2011, My Schutz advised the respondent that
“legally we [FixtwreOne] do not owe you and he comnussions . .0, and
expressed that he would fike to have FixtireOne "pay you a severande in
an amount eqeal to what the commission would have been assuming
[FixtureOne 18] in a financial position to do so, however right now
[FiztureOne 18] not in @ fnancial position to do o™ {(OF 30).. Ciher than
Ms. Failla, FixtureOne has nover smiployed anyone whoe was or I8 a
resident of the State of Washington,

After her termination. Ms. Failla brought this sction against

FixtureOne Corporation and Mr, Schute, However, respondent has never

servad the corporation or pursued her claim against the corporation,

ARGUMENT

1. Standard of Review,



Washington appellate courts review orders of swmmary judament de
novo, cugaging in the same inguiry as the tial cowt.

Thiz court reviews my Order of summary judgment de nove,
engaging in the same inquiry as the tnial cowt, Harberd v City of
Kenle Falls, 120 Wash.App. 49%. 507, 84 P.3d 1241 {20041
Summary judgment I8 appropriate when there is “no genuine
isxue as o any material fact and . the moving party is entiiled to
a judgment as a matter of law L7 CR 36(c). The conrt must
construe facts and all reasonable infoerences from those faails in
the light most favorable 1o the nonmoving party, ¥7 Lipscomb v
Favmers Ins. Coo of Wash, 142 Wash.App. 20, 27, 174 P3d
asseriions will pot defeat summary judgment. Vacovae Coov
Farrell, 62 Wash. App. 386, 395, 814 P2d 235 (1991}, Summary
judgment is approprinte i reasonable persons oould reach but
ons conclusion. Vemwest Yachiy, Inc v, Schweicker:, 1432
Wash.App. RRE, 893, 176 P.3d 577 {2008},

Moore v, Blug Frog Mobile, Ine, 133 Wash, App. 1, 67, 221
PG 913, 91516 (2009

2. Do the Washington courts have personal jorisdiction over defondant
Kenneth Schutz?

Kemneth Schutz s @ resident of the State of Pennsyvlvania. Me Schutz
has never been 1o the state of Washingion., Mr, Schutz has never personally
transacted business in the State of Washington, My Schutz has never had an
employes in the Sate of Washington.

Kenneth Schutz iy the CEQ of FixtureOne Corporation, a corporation
that is incorporated under the laws of the State of Peneyivania, with s main
oifive i Philadelphin, Pennsylvania,  FixtoreOne has never Uansacted any

business in the Sate of Washington, FixtureOne iz not repistersd o do

1



business in the State of Washington and has no opesstions or offices or
custoners in the State of Washington,

Respondent relies on ROW 4,28.185, the long-ann statute, as the basis
for this Court having personal jurisdiction over Mr. Sehutz.' A Statﬁ cowt may
exercise personal junsdiction over a nonresident only if there are minimum
pontacts hetween the defendant and the forum state of such character that
maintenance of the suit does not offend traditional notions of fair play and
substantial justice. Jaternationsd Shoe Co. v Washington, 336 US. 310, 66
RO 154, 90 L.EQ 95 {1945). The case of Dyee Const. On. v Dulicn Sieel
Products, Ine., 82 Wash. 2d 106, 381 P.2d 245 (1963) provides a thres part test
for subjecting foreign persons o Washington's long-arm jonisdiction. This test
states that three basic factors must coincide for jurisdiction 1o be entertained:

1) the non-resident defendant or foreign corporation st

purposelully do some act or consummate some transaction in
the forum stated

PROW 428,188 provides i relevant part;

(1) Any person, whether or not a citizen erresident of this state, who in person or fhrough
s agent dogs suy of the acty in this section emumerated, thereby submits said person,
and, 3 on individuad, Bis or ber personad representative; to the jurisdiction of the sounts of
his state w to sy vanse of agtion srising from-thedolsg of any of said sats:

{3} The transsction of any business within this state;
(b)Y The commission of a tortious act within this stade;

{3} Onlyomuses of action arising Som acty envmarated herein shay be asseried agsinst g
defendant in-an action in which jurisdiction wver him ds based upon this section,
Wash: BRev. Code § 428185



) the cause of action must arise fromy or be compected with,
such act or tramsaction: angd

3} thie assumption of jorisdiction by the forum state must noet
offend traditional notions of fair play and substantial justice,
consideration being given ko the quality, nature, and oxtent of
the activity in the forum state, the relative convenience of the
partics, the benelily and protection of the laws of the forum
state afforded the respective partics, and the basic equities of
the stination. &, pages 1151186, 381 P.2d 245,

To establish personal jurisdiction under Washington's long-aom statute,
respondent: must demonstrate the existence of olf three factors of the dug
provess tost established by the United States Supreme Court and adopted in
Washington case law as follows:

{1} The nonresident defendant . . . . must purposeinlly do
some ach or consummate sone transsction in the forum
state; (2} the cause of action must arise from, or be
connected  with, such gt or tansaction: gmd (3) the
assumption of jurisdiction by the forum state must ot
offend traditiongl notions of fair play and substantial
justice, consideration belng given to the guality, nature and
itent of the actvity in the fonen state, the relative
converience of the parties, the benefits and protection of
the laws of the forum state afforded the respective partics,
and the basic squities of the sHuation,

Lewiy v Cwpry Collepe, 89 Wash, 2d 365, 56889, 373 P.2d 1312
{1978); eiting, Denisch v West Coayt Machinery Co. . R0 Wash.2d 707, 497
P2E I3 (1972, Bowsea v Bagewman, 76 Wash.2d 567,458 P.2J 269 {1969
and Tyvee Comsar, oo v Edien Steel Producty, fnc., 62 Wash2d 106, 381 P.2d

245 {1963},

S
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Under Washington's long-anm statute, personal jurisdiction may be
erther general or specifie. General junisdiction flows from a non-resident
defendant’s continbous, systematic busingss coniacts with Washington.
Specific jurisdiction exists, by contrast, when a cowrt agrees {o entertain a
cause of action which does arise Hom foronveelated achivities,  However,
specitic jurisdiction may be asserted only when the non=resident defendant has
had “fair warning”™ that #e activities in Washington may subject # 1o the
jurisdiction of coors of this foram.  Vaen Sreenwyd v Dueramerican
Management Conndting Corp. 834 F. Supp. 338 (U8, Distriet Cowt, B
Washington 1993}, Neither standard s met in this case. Mr. Schutz had no
contirgous, systematic business comtacts with Washington, nor did he have
gay activities in Washinglon,  Mr. Schutz bas had no personal business
conlacts with \&’a'.sihi;mgmn.. Respondent hag presented no evidence that Mr.
Rehutz was Invelved in any decision to deprive the respondent of any wages.
i fact, the evidence that she has presented is 1o the vontrary.

Mr. Schutz has not dene any act or transaction In Washington. He has
ot eniployed any Washingion resident.  He has never been to Washingion.
This cause of action is not connected to any act or iransaction that pecwered in
Washington. The assertion of juwisdiction by Washington courts over Mr.
Schaz offends traditional notions of fair play and substantial justice,

considergtion being given to the quality, nature and extent of the activity in
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this state, the relative conventence of the parties. the benefits and protection of

the situation. Therefore, the assertion of jurisdiction vivlates the fimdamentad
due process requirements set forth in Tyee v Dalien Sveel supra, and

Iternational Shoe, supra.

30 Do RCW 4952030 and 4932070 give the Washington couris
personal jurisdiction over g nonvesident ndividual dofendant whose only
comtact with the state of Washington i3 a5 an officer/emplovee of a foreign
eorporation thet has never done business in the state of Washington but that

employed an individual who happened to reside in the state of Washington, in

the absence of & showing of & purposefid direction of that emplovee’s sale

b9 <]

activities to any account in Washington?
ROW 49,52:060 provides, in pertinent part:

Any employver ot officer, viee principal or agent of any
emplover, whether said emplover be in private business oran
elected poblic offictal, whe

(1.,

(2¥ Wilfully and with intent fo deprive the employee of any part
of his or her wages, shall pay any emplover o lowsr wage than
the wage such emplover is obligated to pay such emploves by
any statute, ordinance, orcontrgets, ..

&)

Shall be puilty of & misdemeanor.

Wash. Rev. Code §49.32.050 [emphasis added]

ROW 4952 070 provides, in pertinent part:
Any emplover and any officer, vice principal or agent of any

emplover who shall violaie sy of the provisions of RCW
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49520580 (1) and {2) shall be lable in a civil action by the
agerieved emplovee or his or her assighee to judgment for twice
the amount of the wages unlawinlly rebated or withheld by way
of exemplary damages, together with costs of suit and a8
reasonable sum for attormey's. keess

Wash. Rev. Code § 49.32.070

a. Basiz for jurisdiction requived for each defendant,

Respondent has the burden of demonstrating that this Court has
personal junsdiction over My, Schudz, g son-resident defendant who has
never been to this state, SeaflAFY, Lid v Glitniy Bawk, 154 Wash. App.
S50, 563, 226 P.3d 141, 148 (2010}, The basis for that jurisdiction must
be established for each defesdant, and the court may not aggregate the
contacts of multipls defendants.

Due process requires that a defondant be given notice of the suit
and be subject to the personal jurisdiction of the court. Mudlane
v, Central Haonover Bank & Trust Ua, 339 LS. 306, 70 S804
632, 94 L Ed. 865 (1949 dwverrwional Shoe Coo v Washington,
326 U8, 310, 66 S.C1 154, 90 LEA 95 (19451, A state court
may exervise porsonal juisdiction over a nonvesident only i
there are minimum contacts between the defendant and the forum
state of such chasacler that mainienance of the sull does not
offend traditional sotions of {hir play and substantisl justics.
Baernational Shoe Co. v Weshinglon, supra. The Rrum court
may not aggregate the contacts of nultiple defendants, fe. the
requirements of Ifernationad Shoe must be met a8 to each
defendant over whem a state cowrt asserts jurisdiction, Bush v
Savehuk, 444 118, 320, 100 S.01 571, 62 L.Ed.2d 316 (1980)
The defendant’s conduet and connection with the forun state
must be auch that he should reasonably foresee being haled into
court there. World-Wide Folkywagen Corp. v, Woodson, 444
115, 286, 100 8.0t 559,62 L.EL.2d 490 {1980,

Huebrer v Sales Prometion, Inc. 38 Wash, App. 66, 70-71, 684
P2d 752, 735-56 (1984)

16



The various Hes that an individual has to the forum stale, Fany,
must be evaluated 1o determine whether these Hes to the forom are
sufficient to comport with traditional notions of fair play and substantial
jastice.  If there we oo contacts with the forum, the cowrt may not

exercizse jurisdiction.
The Minnesota court also attempted to atiribute. Sate Farmy's
contacts 1o Rush by considering the “defending parties™ together
and agpregating their ferom contacts in determining whether it
Rush based solely on the sctivitics of Siate Farm: Such a result s
plainty unconstitutional. Nanwally, the parties’ relattonships with
each other may be significant in evaluating thetr ties o the
forum. The requirements of fuernationn! Shoe, however, must
be met as to each defendant over whom a state cowrt exercises
Jurisdiciion,
Such an approach is forbidden by Dwernational Shoe snd s
progeny, If a defendant has centain judicially cognizable ties with
8 Stste, a vaviely of factors relating 1o the particular cause of
golion may be relevant (o the determination whether the exercise
of jurisdiction would comport with “traditional notions of fair
play and substantial justice.” See McGee v International Life
fis. Co. 355 TLB, 220, 78 8.0 199, 2 LEA.2d 223 (1957 ofl
Kulke v, Colifornia Superior Court, 436 UK., at 98-101, 98
B06 at 170G-1701 Here, however, the defendant has no
contacts with the forum, and the Due Provess Clause “does not
coptemplale that o stale may make binding a jwdgment . . .
against an individual or corporate defendant with which the stae
has no contacts, Hes, or reletions.” International Shog Co. v
Washington, 326 US.  at 319, 66 8.C1, st 160,
Rush v. Swvchuk, 444 U8, 320, 331-33, 100 8. Cr 8§71, 579, 62
1. Bd. 2d 518 (198

A conlract with an out-of-sfate party doss not awtomatically

establish sufficien? minimum contact.  The important factors are prior

17



negotiations and contemplated future consequences, along with the terms
of the contract and the parties” actual course of dealing.

If the guestion i whether an individual's comract with an oyt
of-state party glome can automatically establish sufficient
minimum contacts in the other party’s home forum, we believe
the answer clearly Is that it cannot. The Cowrt long age rejeeted
the notion that personal jurisdiction might tum on “mechanical”™
“tests, fnternational Shoe Co. v Washington, swpra, 326 U8,
319, 68 801, at 139, or on “conceptualistic ... theories of the
plage of contracting or of performance,” H@ap@ez‘vn Canning
Ca v Cudlen 318 LLE, at 316, 63 S.04, at 604, lostead, we
have emphasized the need for a “highly realistic™ approach that
recognizes that a “contrsct™ Is “ordinartly bov an intermwdiate
step serving fo tie up priov business negotiations with future
cousequences which themselves are the real objest of the
business transaction.”™ Id . & 316317, 63 8.0, ot 604608, It 1
these  factors-prior negotintions. and  contemplated  Ruure
consequences, along with the terms of the conteact and the
parties’ actpal vourse of dealing-that must be evaluated m
detwm'umng whether the defendant puposehully established
minknin contacts within the forum.

Burger King Corp. v, Rudzewivz, 471 U8, 462, 47879, 105 8.
Ct 2174, 2185, 85 L. Bd, 2d 328 (1985)

We rnnst fiest detormine, then: whether tn dealing with MBM
Bollinger engaged in purposeful activity or consummated some
trangachion in Washington. The mere execution of a coniract
with a resident of the forwm state does not alone antomatically
falfill the “purposeful aot™ reguirement. Burger Kin w Corp, v,
Rudzewicz, 471 1S, 462, 478-79, 105 S.Ct, 2174, 2185-85, 85
L.E42d 528 (1985 mte&d the entire business tansac:ii;m
including prior negotiations, cortemplated Hnture consequenices,
the terms of the contract and the parties’ actual course of
dealing, must be owalogted W de tmmmngﬁ whether the
defendant  purposetully  established minimum  comtacts by
cntering into a confract with s resident of the fornm state.
Burger King, 471 US, at 47879, 105 8.t a1 2185-86

MBAM Fisheries, Inc. v. Bollinger Mach Skop & Shipyard Ine.,
60 Wash. App. 414, 423, 8 P‘Ed 627,633 (1991



But, mere execution of a contragt with a resident of this
jurisdicsion alone does not esiablish the purposeful axt
requirement. To determine whether the defendant purposefully
established mimmum contacts by entering into & contract with a
resident of the forum state, the court must examine the
ciroumstances of the extive transaction. The court must evaluate
prior negotiations, contemplated fulure consequences, the femms
of the conitract, and the parties’ actual course of dealing,

CTVC of Howadl, Co., Lxd v, Shinawatra, 82 Wash App. 699,
Ti1, 919 P2d 1243, 1230 {1998) modiffed 932 P24 664
{Wash Ct. App. 1997}

b, RCW 4932030 and 48.32.070 provide for cortain Habilities for
actions of individualy amd Corporations, net jurisdiction pver
those fndividuals and corporations.

ROCW 49.52.050 purporis to create misdemeanor criminal Hability
apon “any employer @ officer, vice principal or agent of any employer,”
who “wilfully and with intent to deprive the employee of any part of lis or
her wages, shall pay any cmploves a lower wage than the wage such
ermpleyer is obligated to pay. . .7 ROW 4952 07 purporis to create civil
fability for exemplary damages for noopayment of wages upon “any
emiployer and any officer, vice principal or agent of any employer™ who
wviolates RUW 49,532,050 (1) or (2) [Emphasis added]. These two statutes
differ s.igniﬁcgnﬁy, in that the former uses the disjunctive tenm "or”, while
the latter uses the conjunctive "and”™. Therefore, an officer, vice principal
or agent of an emplover must be shown to have acted willfully and

intentionally on behall of the emplever to deprive the employee of wages

i order to be found guilty of @ misdemesnor. On the other hand, if an



employer has willully and imentionally deprived an employee of wages,
RCW 49.52.070 imposes civil Hability for exemplary damages upon any
afficer, vice principal or agent of that employer, without any requirement.
for participation by that individwal, simply because that individual s an
officer, vice principal or agent of the emplover. Where different language
ts wsed in the same connection in different parts of a statute; H is presumed
that a different meaning was intended. 82 C.LE. Statutes s 348 {19533
State v, Roth, 78 Wash. 2d 711, 715, 479 P.2d 53, 58 (19711,

Because RCW 5249070 oreates a civil Hability for exenplary
damages strply because of a person's status with or relationship 1o an
employer, it s even more important that the “minimum contacts between
the defendant and the forum state of such vharacter that maintenance of
the suit does not offend traditional notions of falr play and substantiad
Tustice™ required by Suernional Shoe, supra, are present o enable the
Washington courts (o exercise jurisdiction vver a ponresident,

Jurigdictional analyvsis is also required by the language of the long
arm statute, as quoted in footnots 1, above, which allows long am

jurisdiction only fbr causes of action arising from, in pertinent pan, the
transaction of business or the commission of a tortious act withiy thix

stere. The fact that Mr. Schwtz is an officer of FixtureOne Clorporatien in

the State of Pennsylvania dogs not constitule sufBicient minimums contagts

20



with the state of Washington to meet due process requirementts. Further,
even if there was evidence that Mr. Schutz willfully and intentionally
caused FixtureOne Corporation to withhold wages, which there is not, that
getion by Mr. Schuty wounld necessanly have o have oscourred in
Pennsvivania. Mr, Schutz wag in Pennsylvania. Any decision he made or
activn that he took was in Pennsvivania. The respondeni was paid in
Pennsylvania.  FistureOne Corporation paid the respondent either by
check issued and madled from Pennsylvania or by direct deposit initated
through FixtureUne's bank in Pennsylvania. Even i an act by Mr. Schuiz
in Pennsvivania had been proven {which it was not), it was a business
decision that did not take place in the state of Washington, and in the
absence of other significant actions or relationships with the state of
Washington, dees not constitete sufficient minimum comtacts with the
state of Washingion of such character thal maintenance of the suit does not
~offend traditional notions of fair play and substantial justice meet due
process requirements, nor would sach actions, in Pennsyivania, constitute
sufficient conduct and connsction with the state of Washington that M.
Seuhtz should reasonably foresee beng haled into court in Washington
The cases of Cofirce of Seatrle; Lad ¥ Weliss, 25 Wi App 193,
605 P2d 794 {1980) and Towlonse v. Swonson, 73 Wn 23 331, 438 P2

78 (1908) are not procedent for this cowt 1 find junsdiction. First, both



of those cases involved actions by or against the exmplover, not against an
individoal simply because of his status ag an officer of the emplover,
More tmportantly, in both of those cases, there were direct and deliberate
links and activities related 1o business in the state of Washington sufficient
to establish jurisdiction. In Cefinen, the defendant, who was not a resident
of Waghingion, entered into an emplovment agresment with a Washington
corporation. Pursuant to the emplovment agreement, and in furtherance of

the business relationship, the Washinglon corporation sent product

defendant. When the employment relationship wias terminsted, the
Washington corporation brovght suit in this state to recover the cash
advance and the produet samples, The court found that the emplevment
agreeinont, combined with the ascceplance of the product samples and the
cash advanee from the Washington company, provided sulflicient conlacts
for the assertion of jurisdiction. In Toudowre, an out-ofsiate individual
smploved @ Washington attorney to perform legal services in the siate of
Washington with regard toa Washir;gtf}n wrobate.  The court there first
stated “lurisdiction might be sustained upon RCW 4.28.180, supra, alone
upon the ground that defendant *has submitted 1o the jurisdiction of the
courts of this state,” Tor he pertainly availed himself of the benefits of our

judicial machinery te protect his interests in his mother's estate.  Toulowse

o
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v Swanson, supra. The ecourt then wend on to osay that “[ijt is bevond
dispute that defendant consummated a transachion iun this slate when he
emploved plaintifl as his lawyver; and that the preseat action arises from
that transaction™  In the present case, Mr. Schutz did not cmploy the
defendant, and the defendants’ services for FixtureOne Corporation were
not related to the state of Washington, and in fact did not result in any
business for the company for any customer in the state of Washington,
Artions brought purstant to the Washington long army statate and
other specific statutes thal purport © create & cause of action must stll
meet the jorisdictional requirements of sufficient porposeful establishment
of minimyn contacts and traditional notions of fair play and substantial
justice required by fternational shoe, supra, and Tyee v Dulien Sieel,
supra, and thetr progeny.  This case doss not meet those basic

regquirements,

4. Even if the Washington cowts have personal jwrisdiction over
defendant Schutz, is the evidence sufficient 1o prove that he s personally Hable
Tor exemplary damages in Washington pursuant to ROW 49520707

Respondent was not emploved by Mr. Schutz. Respondent was
employved by FixtweOne Corporation.  Although respondent named
FixtureOine Corporation as a defendant, she has nol served process on the

corporation or pursued that action.  Respondent solicited employment with



FixtureOne Corperation in Qoieber, 2009, aod traveled 1o Pennsvivania to
Anterview with the company, Respondent was offered a position as Account
Executive with the corporation on Nov, 8, 2009, In the initial offer, she was
directed o contiel the corporsle Conbroller fo get sctup for payrell
Respondent was promoted to VP-Sales at the end of Degember, 2010, On
December 31, 2010, Mo Schuty instrucied the Controller to ﬂevek&p a report
regarding the respondent’s sales commissions and lo issue a check to her in
Jannary, 2011 for those commissions. Subsequent e-matls indicate that Mr.
Schutz continued during April, 2011 o get conundssions caleulated and paid.
Qn May & 2011, Mr. Schutz again notified the respondent that he had
instructed the controller to send her payroll, and that he wonld follow ap
regarding commissions. On May 26, 2011, M. Schutz notified _f&sp.{méem
that FixtureOne would be closing, that she was terminated as of May 27, and
that her comnussions and expenses would he paid ASAP as the company
comapleted operations,  On June 6, 2011 Mr. Schutz indivated that he had

igned respondent's payroll check, and assumed that it had been sent pvernight.

=i
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Mr. Schutz also indicated that he would cheek the status of the respondent's
expensey and calvulate the 2011 commissions. In a final ecmal on July 26,
2011, My, Schutz advised the respondent that "legally we [FixtureOne] do not
owe you and he commissions. . %, and expressed that he would like 1o have

FixtureOne "pay you a severance in an amount equal to what the commission



would have been assuming [FixtureOne i8] in 2 Goancial position o do so,

“however right now [FixtareOne i8] not in & financial position to do so.

ROW 49,532,050 crontes crimingl misdemeanor Hability for an officer
of an employer if that officer willfully and intentiomally fadls fo pay an
employee, or willfully and inlentionally causes the employer not to pay an
emploves. FixtureOne, not Mr. Schutz, was the employer. There is nothing in
the evidence showing any sction by Mr. Sclutz 1o cause FintureOne not to pay
commissions to respondent.  In fuct, the chain of communications from My
Schutz to the respondent indicates ongeing efforis by Mr. Schutz to get the
respondent paid up to the point in late July, 2011 when someone at FixtureOne
determined that legally the company did not owe the respondent any
commissions. There is nothing i the record to indicate that Mr. Schutz mads
that decision ot partivipated in muaking that decision. Mr. Schutz pltimately
conutunicated to the respondent that the ultimate reason for non-payment of
comnissions was that the company legally did not owe the commissions, and
stated reasons.

Nonpayment of wages 1s willfol when it 18 the result of 8 knowing and
intentionad action and not the resplt of a bona fide digpute. The oply evidence
in this case regarding the reason for nonpavment of commissions is the
statement 10 Mr, Schutz® eamatd of July 26, 2011 that “Legally [FooureOne

does] not owe vou any commissions as the amount owed was negated when



Juicy cancelled 830,000 of IFK .. .7 There is nothing in the recond o show
that Mr. Schutz’ belief reparding that statement was not genuing, or that the
statemient was false

“The critical determination in a case [for exemplary damages] s
whether the employer's failure to pay wages was ‘willful® ™'®
“The nonpayment of wages is willful when it is the rexult of a
knowing and intentional action and not the result of @ bona fide
dispute™™ A bona fide dispute is one that i “fairly
debatable™™ “An emplever's genuine belief that he is not
obligated o pay certain wages prechudes the withholding of
wages {from i‘alimg within the agemtim of RCW 495208502
and 49.52.070,71% “Dirdinarily, the issue of whethier an smpsm £
acts “willfully® for the purposes of ROW 49.532.070 is & question
of fact™Y However, where there is no dispuie as o materist
facts, and reasonable minds could reach but one conclusion from
thase facts, the matter may be decided on summary judgment,”™
Daenean v Alaskee USA Fed Credit Union, Ine, 148 Wash, App
32, 7R-79, 199 P.3d 991, 1004 (2008)

We will not find williul intent t deprive if the employer has &
bona fide dispute as to the oblipation to pay. Pope v Univ. of
Wash, 121 Wash2d 478, 490, 852 P2d 1083 (1993 871 P.2d
590, A bona fide dmpnm is one that is fairly debatable over
~whether all or & portion of the wages must be pa:ud. Sehilling, 13&
Wash.2d at 161, 961 P.2d 371, For instance, when the employer
deducts @ dxapmed debt from the wages admittedly owed, the
employer has not willfully withheld wages. Pope, 121 Wash.2d
at 490, 852 P.2d 1055,

Allstor v, Edwards, 1 1~'§ Wash. App. 625, 634, 60 P.3d 601, 6805
{20023

L oour case law on the existence of a bong fide dispute
sufficient to preclude a finding of willfulness under the statute is
well developed. The dispute manst be “bona fide” te, a “fairly
debatable™ dispule over whether an emploviment relationship
exists, or whether all or a portion of the wages must be paid. See
Brandr, 1 WashApp. sl 680-81, 463 P.2d 197 {ne bonn fide
dispute where emplover fatled to pay logger wages because of



eoonomic reverses and falafied tax recordsy Stmon v Ribler
Tromvay Co., 8 Wash.App. 289, 293, 505 P2d 1291 *ie2
dispute over bonus-no double damages), review dewied 82
35 cerd. derded, 414 UGB 975, 94 8.0t 289,

Wash.2d 1004 (187
3R LEA.28 218 (1973 Ehling, 34 WashApp. at S00-02, 663
P.2d 132 {no bong fide dispute reparding conuntission amoonts
sctually  owed sailboat salesman-double damages upheld);
Cannen v. City of Moses Lake, 35 Wash, App. 130, 663 P.2d 885
{dispute over accumulated sick/vacation leave fairly debatable-
no double damages), review denfed 100 Wash2d 1010 (1983);
Cameron v Neon Skv, Inc, 41 WashApp, 219, 703 P2d 315
{deduction by employer of a disputed debt from wages owed-no
double damages), review demied. 104 Wash2d 1026 {1985);
Moran v Stowell 43 Wash. &pp. 70, 81, 724 P.2d 396 (sick leave
dispute-no double damages), review denled, 107 Wash2d 1014
(1986): Liflig, 105 Wash2d at 639-80, 717 P.2d 1371 {conilict
over incentive bonuses, dispule over acturl amount owing-no
double damagesk Chelon Cowny Deputy Sheriffs’ Assm v
Chelan Cownty. 109 Wash.2d 282, 300-303, 745 P2d 1 (19N
{dispute over deputy on-call time payments-no double damages);
Yates v. Stete Bd. for Compmunity College Edue., 54 Wash. App.
170, 176-77, 773 P2d 8% (dispute over professionad
mmprovement creditsane double damages), review denfed 113
Wash2d 1005, 777 P.2d 1050 (1989 Pape, 121 Wash2d at
489-91, 852 P.2d 1038 (University withbeld disputed sovial
security taxes from wages of student emplovees ineligible for
retirement systemeno double damages). In Department of Labor
and Indus, v, Cvernite Transp. Co., 67 Wash.App. 24, 34-36, 834
P.2d 638 (1992), review denied 120 Wash.2d 1030, 847 P2d
481 (1993), the Cowt of Appeals emphasized the need for a
“bona fide™ dispute when it held an employer's explanation for
refusing 1o pay Hs tuck drivers overtimee wages-the alleged
preemption of state overtime wage laws by the federal Metor
Carriers Act-was not fairly debatable. _
Sehilling v Readdio Holdings, Ine, 136 Wash, 24 132, 16162, 961
P2d 371, 376 (1998)

Ordinartly, the tssue of whether an emiplover acts “willfudly” for

purposes of ROW 49.52.070 is a question of fact. Pope v University of



Wash, 121 Wash.2d 479, 480, 83X P.2d 1055, 871 P.2d 390 (1993},
cery dended S10 ULS. 1118, 114 S.CU 1081, 127 L.Bd2d 381 {i*‘«‘@éﬂ

Lilfig, 105 Wash.2d at 660, 717 P24 1371, Schilling v Rudie E}"{;?diirzgs\.
Ine., 136 Wash, 2d 152, 180, 961 P.2d 371, 375 (1998 In the case of
Hisle v. Todd Pacific Shipvards. 113 Wash App. 401, 34 P3™ 687 (Div.

1, 2002) the Court of Appeals remanded a case o the sl cowt fora
determination of whether there was a bona fide factual digpute, staling
Noppayment of wages s willful inthe context of these statutes “when it
s the result of knowing and intentional action {as opposed to
inadvertent] and not the result of a bona Hide dispute as to the obligation
of payment.” Chelan Cownty Deputy Sheriffs’ Ass’n v, Chelan County,
109 Wash 3d 282, 300, 745 P2d 1 {1987}, Schilling v. Radie Holdings,
Ine, 136 Wash2d 152, 160-61, 981 P.2d 371 (19981 Ordinarily, the
question of whether a dispuie is bona fide is a question of fact Hivle v

Toud Pac. Shipyards Corp., 113 Wash, App. 401, 428, 54 P.3d 687, 701
(2002 qffd 151 Wash, 24 B33, 93 PAJd 108 (2004).

In this case, there are two guestions of material fact. First, whether
there was a bona fide dispute regarding commussions allegedly owed to the
respondent. The only evidence regarding the reason for nonpayment is the
statement contained in My, Schute’ e-mail of July 26, 2011 that legally the

company did not owe the respondents any conmissions, and the reasom.



Recond, the bulk of the evidence regarding payment of commissions indicates
that Mo Schutz was trvihg fo get the commission paid fo the respondent, not
that he was willfully and intentionally causing FixtureOne not t© pay the

&
3

commission. The cowrt must construe facts and all reasonable inferences from
those facts in the lpght most favorable to the nonmoving party. Under those
clreumstances, samowy judgment 18 not appropriate. This court should
reverse the summary judgment and other orders entered herein, and this matter
should be remanded {o the irial court.

CONCLUSIONS

The assertion of jurisdiction by Washington courts over Mr. Schulz
offends traditional notions of fair play and substantial justice; consideration
being given o the quality, nature and extent of the activity in the forum state,
the relative convenience of the parties, the benefits and protection of the laws
of the forum state afforded the respective parties, and the basic equitics of the
stiuation.  Therefore, the assertion of jurisdiction violates the fundamental due
process requirements set forth in Tyee v, Dudien Steel. supra, and lnternational
Shwe, supra.

Actions brought purstant to the Washington long arm statute and other
speeific statutes that purport to creste a cause of action must still meet the
Jurisdictional requirements of sufficient purposeful establishiment of minimum

-

contacts and traditional notions of fair play and substantial jpstice required by

3
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International yhoe, supra, and Tyee v Oulien Sreel supra, and thelr progeny.
This case doss not mest those basie requirsments.

in thix vase, there wre two questions of material fact. First, whether
there was g bona Ade dispute regarding commussions allegedly owed to the
respondent. Under those clroumistagees, summary indgment is not appropriate,
Thix court shoukd roverse the swomary judgment and other orders entered
herein, and this matter should be remanded 1o the trial court.

The snmmary jadgment granted in fvor of the respondent showdd be
reversed, amd an order should be entered gramting summary fudgment to Mr,

Schutz dismissing the respondent’s action against him.

Respeetiully submitted,
Cldfield and Helsdon, PLLO
Atorneys for Appeliant
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