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A. IDENTITY OF PETITIONER
Daniel Farias asks this court to accept review of the decision of
Division Three of the Court of Appeals terminating review designated in

Part B of this petition.

B. COURT OF APPEALS DECISION
The opinion was filed on October 17, 2013, and the order denying
the motion for reconsideration was filed on December 12. Copies of the

decisions are in the Appendix at pages A-1 through A-15 and B-1.

C. ISSUE PRESENTED FOR REVIEW

Evidence at trial showed the defendant was highly intoxicated and
had somewhat impaired memory function some hours before an assault; that
he had continuing access to alcoholic beverages and suffered total failure of
memory function at the time of the assault. The trial court declined to give
the requested instruction on voluntary intoxication. Did this decision violate
the defendant’s Sixth Amendment right to present a defense?

In determining the sufficiency of the evidence to support instructing
the jury on involuntary intoxication, should the appellate court view the
supporting evidence in the light most favorable to the party that requested

the instruction, assume that circumstantial evidence is as reliable as direct



evidence, acknowledge that the effects of alcohol are commonly known and
jurors can draw reasonable inferences from testimony about alcohol use, and
recognize that the degree and effect of the defendant’s intoxication on the

formation of intent is an issue for the jury?

D. STATEMENT OF THE CASE

Mr. Farias consumed about 80 ounces of beer during the afternoon
and evening of January 3. (RP 414-419) Around 11:00 p.m. the clerk at a
store where he tried to buy more beer refused to sell to him because he was
so obviously impaired. (RP 380) A short while later, just after he had
purchased a twelve-pack of beer, police officers encountered Mr. Farias and,
seeing that he was intoxicated, warned him not to drink any more.
(RP 384-97) Someone drove him to his mother’s home. (RP 429-30) He
said goodnight to his mother and settled down to drink and watch television.
(RP 433-34)

The following day, when Mr. Farias’s sister discovered her mother
had not been at work, and Mr. Farias would not let her into the house to
check on her, she called the police. (RP 147, 153, 165-67) Ms. Farias was
found in her bedroom, and taken to hospital where she was unconscious,
severely injured, and in critical condition. (RP 204-209)

The State charged Mr. Farias with first degree assault. (CP 26-27)



Mr. Farias told the jury his memory became fuzzy after the first 80
ounces of beer. (RP 422) He remembered going into the trailer and sitting
down to watch television. (RP 433) He remembered the brief exchange
with his mother in which he told her he would be staying home and
acknowledged that he was drinking. (RP 434)

He testified that he had no memory of anything that happened after
that until he woke up around noon the next day. (RP 434-35) He told the
jury he didn’t remember drinking the beer he brought with him but since it
was mostly gone in the moming, he must have drunk it. (RP 433) He had
no idea where the bloodstains had come from or how his mother had been
injured. (RP 435-36)

The defense proposed a jury instruction on voluntary intoxication.
(CP 109-110) The court refused to give the proposed instruction because the
testimony of the store clerk and police officers showed that Mr. Farias was
not overwhelmingly intoxicated when they saw him around midnight. Mr.
Farias écknowledged that he remembered arriving home and watching
television, and the evidence established only that he had consumed two 40-
ounce bottles of beer. (RP 537-38)

The Court of appeals affirmed Mr. Farias’s conviction, holding the

evidence was insufficient to support an instruction on voluntary intoxication:



Mr. Farias has no recollection of the assault, however, and
can offer no direct or medical evidence of his level of
intoxication or its effect on him at the time the assault
occurred. At best, he presented evidence of the possibility
that he consumed enough alcohol to have rendered him too
intoxicated to form the intent to inflict great bodily harm.

State v. Farias, Slip Op. at 1 (emphasis added).

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

Review should be granted when a decision of the Court of Appeals
conflicts with a decision of the Supreme Court or another division of the
Court of Appeals, or involves a significant question of constitutional law or
an issue of substantial public interest. RAP 13.4(b). This case presents a
constellation of issues involving the constitutional due process right to
present a defense, interpretation of the law governing the giving of a jury
instruction on voluntary intoxication, and the application of several firmly
established principles of appellate review.

A criminal defendant has the right to present a defense under the
Sixth Amendment of the United States Constitution and article I, § 22 of
the Washington Constitution. Washington v. Texas, 388 U.S. 14, 19,
87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967); State v. Maupin, 128 Wn.2d 918,
924, 913 P.2d 808 (1996). Failure to instruct on a defense theory when

evidence supports it constitutes reversible error. State v. Williams,



132 Wn.2d 248, 260, 937 P.2d 1052 (1997). Denial of a defendant’s right
under the Sixth Amendment to present a defense is reyiewed de novo.
State v. Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010); State v. Strizheus,
163 Wn. App. 820, 262 P.3d 100 (2011); see State v. Walker, 136 Wn.2d
767, 772, 966 P.2d 883 (1998).

Intent to assault is an essential element of second degree assault.
RCW 9A.36.021; see State v. Hopper, 118 Wn.2d 151, 158-59, 822 P.2d 775
(1992). Evidence of voluntary intoxication may negate the intent element of
an offense. State v. Swagerty, 60 Wn. App. 830, 833, 810 P.2d 1 (1991); see
State v. Thomas, 123 Wn. App. 771, 781, 98 P.3d 1258 (2004). A defendant
is entitled to a voluntary intoxication instruction “when (1) the crime charged
includes a mental state, (2) there is substantial evidence of drinking, and
(3) there is evidence that the drinking affected the defendant’s ability to form
the requisite intent or mental state. State v. Thomas, 123 Wn. App. at 782;
citing State v. Gallegos, 65 Wn. App. 230, 238, 828 P.2d 37 (1992). “[A]
defendant is entitled to an instruction on voluntary intoxication where
evidence exists to support the defendant's theory.” State v. Stevens,
158 Wn.2d 304, 312, 143 P.3d 817 (2006)

The issue presented in this appeal was whether evidence that Mr.
Farias was very intoxicated and had a somewhat impaired memory when he

arrived home in possession of a twelve-pack of beer, that his mother was



horribly assaulted during the night, and that Mr. Farias became intoxicated to
the point where he had no memory of what occurred during the night, was
sufficient to support giving a voluntary intoxication instruction. The Court
of Appeals opinion resolves this question by misconstruing the decision in
State v. Thomas, disregarding the evidence that the defendant’s ability to
remember declined significantly from the time he was last seen by anyone to
the time of his mother’s assault, declining to draw any inferences as to the
relationship between his declining memory powers and the consumption of
144 ounces of alcohol, and rejecting the sufficiency of circumstantial
evidence to resolve a question of fact:

It is true that he had another 12 cans of beer with him when
dropped off at his mother's mobile home and there is
circumstantial evidence he consumed them sometime
between midnight and noon the following day. But there is
no evidence he drank any of the 12 beers before assaulting
his mother. He might have been no more intoxicated at the
time of the assault than he was during his encounter with
police officers at the gas station; he might have been even
less intoxicated.

. . . The fact that he cannot recall the assault is not evidence
that he did not intend to inflict great bodily harm. See State v.
Thomas, 123 Wn. App. 771, 780-81, 98 P.3d 1258 (2004)
(trial court properly excluded expert testimony that defendant
had experienced an alcoholic blackout leaving her with no
recollection of an assault because the blackout is not
evidence that she could not form the intent to commit assault
in the first degree).

Slip Op. at 9.



The court’s reliance on Thomas is misplaced. Thomas held that
when the accused asserts a defense of diminished capacity, expert testimony
is admissible to “establish how the alleged mental condition impaired the
defendant’s ability to form the requisite level of intent.” Id. at 779. The
court excluded the proffered evidence because the expert “did not express
the opinion that Thomas suffers from a mental disorder that impairs her
ability to form the intent necessary to commit first degree assault; . . .” Id. at
781.

The Thomas court did not, however, conclude that “blackout is not
evidence that she could not form the intent to commit assault in the first
degree.” See Slip Op. at 9. Rather, the court explained: “A voluntary
intoxication defense allows the jury to consider ‘evidence of intoxication’ to
determine whether the defendant acted with the requisite intent.” Id. As a
result, expert testimony need not be provided to support a claim of voluntary
intoxication because “[t]he effects of alcohol are commonly known and
jurors can draw reasonable inferences from testimony about alcohol use.”
Id. at 782.

The reviewing court noted that Thomas had testified as to her
intoxication on the evening of the offense and her inability to remember

anything relating to the charged assault, and the trial court “instructed the



jury that voluntary intoxication could be considered in determining whether
Thomas acted with intent to commit first degree assault.” Id. at 782.

In short, Thomas teaches that when the accused testifies about his
intoxication preceding commission of an offense and having no memory of
the offense itself, the evidence supports giving a voluntary intoxication
instruction.

Here, the court of appeals states that “the jury was presented with no
evidence as to the level of Mr. Farias’s intoxication at the time Ms. Farias
was assaulted.” Slip op. at 8. This assertion is contrary to well-settled law
as applied to the fact of this case:

The degree and effect of the defendant’s intoxication on the
formation of intent is an issue for the jury. State v. Conklin, 79 Wn.2d 805,
807, 489 P.2d 1130 (1971); citing State v. Tyler, 77 Wn.2d 726, 66 P.2d 120
(1970); State v. Mitchell, 65 Wn.2d 373, 397 P.2d 417 (1964); see
State v. Griffin, 100 Wn.2d 417, 670 P.2d 265 (1983). The effects of alcohol
are commonly known and jurors can draw reasonable inferences from
testimony about alcohol use. State v. Thomas, 123 Wn. App. at 781-82;
citing State v. Kruger,116 Wn. App. 685, 692- 93, 67 P.3d 1147, rev. denied
150 Wn.2d 1024, 81 P.3d 120 (2003); State v. Smissaert, 41 Wn. App. 813,

815, 706 P.2d 647 (1985).



“When determining if the evidence at trial was sufficient to support
the giving of an instruction, the appellate court is to view the supporting
evidence in the light most favorable to the party that requested the
instruction.”  State v. Fernandez—Medina, 141 Wn.2d 448, 455-56,
6 P.3d 1150 (2000); see State v. Douglas, 128 Wn. App. 555, 561-62,
116 P.3d 1012 (2005). “In determining the sufficiency of the evidence,
circumstantial evidence is as reliable as direct evidence.” State v. Delmarter,
94 Wn.2d 634, 638, 618 P.2d 99 (1980).

Intoxication is not an all-or-nothing proposition. A person

can be intoxicated and still be able to form the requisite

mental state, or he can be so intoxicated as to be unconscious.

Somewhere between these two extremes of intoxication is a

point on the scale at which a rational trier of fact can

conclude that the State has failed to meet its burden of proof

with respect to the required mental state.

State v. Gabryschak, 83 Wn. App. 249, 254, 921 P.2d 549 (1996).

Viewed in the light most favorable to Mr. Farias, evidence that he
was highly intoxicated but still able to form memories when police officers
last saw him, that at some point thereafter he consumed twelve drinks, and
that at the time of his mother’s assault he was either unconscious or at the
very least totally unable to form any memories, while circumstantial, is

evidence from which jurors, drawing on their common knowledge of the

effects of alcohol, could infer that Mr. Farias’s intoxication impaired his



ability to form an intent at the time of the assault. The evidence was
sufficient to require a jury instruction on voluntary intoxication.

In reaching a contrary conclusion, the Court of Appeals opinion
conflicts with the Supreme Court decisions in State v. Fernandez—Medina,
State v. Delmarter and State v. Conklin, and the Court of Appeals decisions
in State v. Thomas, and State v. Gabryschak. The decision implicates the
due process right of a criminal defendant to present a defense of involuntary
intoxication or involves a significant question of constitutional law or an

issue of substantial public interest. RAP 13.4(b).

F. CONCLUSION
Review should be granted and the Court of Appeals decision should
be reversed.

Dated this 10th day of January, 2014.
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FILED

October 17, 2013

In the Office of the Clerk of Court
WA State Court of Appeals, Division 11

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 30630-5-111
Respondent, ) (consolidated with
) No. 31530-4-11II)
v. )
)
DANIEL FARIAS, )
) UNPUBLISHED OPINION
Appellant. )

SIDDOWAY, J. — Daniel Farias was convicted of a first degree assault of his
mother. He argues on appeal that he was denied due process and the right to present a
defense when the trial court refused to instruct the jury on the potential relevance of
voluntary intoxication to the element of intent. Mr. Farias has no recollection of the
assault, however, and can offer no direct or medical evidence of his level of intoxication
or its effect on him at the time the assault occurred. At best, he presented evidence of the
possibility that he consumed enough alcohol to have rendered him too intoxicated to form
the intent to inflict great bodily harm.

Where there is no evidence that a defendant was incapable of forming the required

intent but only the possibility, the proper basis for submitting that possibility to the jury is



Nos. 30630-5-11I1; 31530-4-111
State v. Farias
with instruction and argument on the State’s burden of proof. The burden of proof was
instructed and argued here. We find no error and affirm.
FACTS AND PROCEDURAL BACKGROUND

On the afternoon of January 3, 2011, Daniel Farias, an admitted alcoholic who had
Just completed a year of outpatient treatment for his addiction, started drinking around
3 p.m. while running errands with his girl friend. He figured he had been doing well and
could have just one beer. He bought a 40-ounce bottle of beer and drank it fast. He then
bought another 40-ounce bottle and drank most of that on the way to the home of his
sister, Cecilia Williams, where he and his girl friend planned to watch movies with Ms.
Williams and her children. Upon arrival at Ms. Williams’s home, he sat in the car to
finish the beer before going inside. Mr. Farias would later testify to only fuzzy memories
from that point on.

He did not stay long at his sister’s; he left, without his girl friend, to run an errand.
He was later dropped off at the home of his nephew, Martin. He might have arrived at
Martin’s house with beer. He stayed there. for a few hours, and then, at about 11 p.m.,
Martin drove him to the grocery store to buy more beer.

The night manager at the grocery store, concluding that Mr. Farias was drunk,
refused to sell him alcohol. The manager would later testify that Mr. Farias was being

obnoxious; he smelled of alcohol and, when told he could not buy beer, he shouted and



Nos. 30630-5-111; 31530-4-111

State v. Farias

made threats. After he left, the manager called the police to report the incident and Mr.
Farias’s condition.

Martin then drove Mr. Farias to a gas station where Mr. Farias was able to
purchase a 12-pack of beer. As Mr. Farias came out of the station, he encountered two
police officers responding to the disturbance call from the grocery manager. They spoke
to him about the call and satisfied themselves that Mr. Farias was not driving. One of the
officers would later testify that Mr. Farias was acting “slightly animated,” his voice was
slurred, and he smelled of alcohol, from which the officer concluded that he was
intoxicated. Report of Proceedings (RP) at 386. Mr. Farias was able to understand and
answer their questions, though, ;vas not staggering or stumbling, and the officers watched
him walk to his nephew’s vehicle, open the door, and get into the passenger’s side
without assistance. The officer who later testified described Mr. Farias as cooperative
throughout their interaction.

Martin evidently dropped Mr. Farias off at Ms. Williams’s house, but the family
had long since finished watching movies. Ms. Williams stopped him as he entered, drunk
and carrying a 12-pack, and told him he could not stay. She drove him back to the
mobile home of their mother, Maria Farias, with whom Mr. Farias had been living for
about eight months.

Mr. Farias later testified that upon arriving home, he went inside and turned on the

television. According to him, his mother opened her bedroom door and asked if he was
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staying the night, which he said he was. She commented on the fact that he was drinking,
to which he responded, “‘Yeabh, it’s alright. It’ll be okay.’” RP at 434. When he awoke
the following day, about noon, all of the beer was gone.

At about 3 p.m. the following day Ms. Williams arrived at the mobile home,
having learned that Ms. Farias did not report for work at her fruit sorting job that
morning, which was unusual. Ms. Williams was concerned that her brother might have
hurt their mother; he had done it once before. When she told Mr. Farias that she wanted
to see her mom, Mr. Farias said that she was sleeping. Ms. Williams demanded that Mr.
Farias wake their mother and send her out, or she would call the police. Mr. Farias
ignored her and went back inside.

Ms. Farias called the police, who arrived shortly thereafter. They entered the
mobile home despite Mr. Farias’s insistence that Ms. Farias was asleep and discovered
her in the bedroom of the mobile home, lying critically injured under a pile of blankets.
Later investigation revealed blood spatters on the wall outside the bedroom, bloodstained
clothing, a bloodied mop and towel, and other items. It was abparent that an effort had
been made to clean blood from the hallway floor.

Ms. Farias was transported to the emergency room, unconscious. She was
admitted in critical condition with multiple organ systems malfunctioning, obvious

external injuries including bruising and fractured face bones, and possible internal organ
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injuries. Due to the extent of her injuries, Ms. Farias was airlifted to Harborview Medical
Center in Seattle.

Detective Dave Helvey interviewed Mr. Farias at the sheriff’s office. During a
break after the first of two interviews, Mr. Farias told "[he detective, “‘I think I did this to
my mom.”” RP at 109. Detective Helvey noted that Mr. Farias’s right hand was red and
appeared scratched. Mr. Farias acknowledged the only people who had been in the house
the previous night were him and his mother. Mr. Farias told police he did not hurt his
mother, but had no explanation for her injuries.

The State charged Mr. Farias with first degree assault with special allegations of
aggravating circumstances.

At trial, Mr. Farias asked that the jury be instructed on voluntary intoxication and
offered two proposed instructions. The court declined to provide either, explaining,

The Court is familiar with the elements that are necessary, and primarily
the third element that affects the ability to acquire the proper mental state.
There was really only testimony that he’d had two 40-ouncers, seven beers
in this particular matter. He also testified that he had some alcohol at his
nephew’s, didn’t testify as to how much, and the officers, at about
midnight, although he apparently ran into some trouble at Safeway, the
officers at midnight testified that, being experienced officers in people with
intoxication, that he was intoxicated, but he wasn’t exhibiting the signs of
being overly intoxicated . . . . Defendant himself testified that he
remembered all of those contacts. The Defendant testified that he
remembered going home. The Defendant testified that he remembered his
mother coming to the door and saying good night to him, and then the
Defendant testified he went to the couch and fell asleep.

RP at 537-38.



Nos. 30630-5-III; 31530-4-1I1
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In closing argument, Mr. Farias’s lawyer made the following argument from the

court’s instructions, without objection:

[I]f you get to the point where you believe that Daniel did this, if you get to
that point, you have to determine whether or not he committed this offense
with the intent, a specific intent, a term of art, a legal term, if he intended to
do great bodily harm. It’s not enough for you to go back in there and say,
“He did it. He’s guilty.” The State has to prove beyond a reasonable doubt
to all of you unanimously that Daniel intended to inflict the harm on his
mother that she suffered. You have to find that he had in his mind that,
“I’m going to go down that hall, I’m going to bust open my Mom’s door,
and I’m going to almost kill her.” The State hasn’t proven that. Even if
you believe the State has proved that she did it (sic), the State has not
proven to you that he intended the harm that his mom suffered.

Take into consideration his state of mind. Take into consideration
what he had been doing for the hours, the day before his mom was
assaulted. Take all that into account. Take into account the description of -
his demeanor, how he acted. Take into account the witnesses’ testimony
and put the State to its burden of proof on the issue of intent. It’s just not
an automatic foregone conclusion that just because his poor mother
suffered these injuries that he had any intent, if you find, again, if you find
that he did this, to inflict that type of harm. That’s what makes this assault
in the first degree. The highest level of assault that there is in this country.
So that’s an important issue for all of you to discuss.

RP at 593-94 (second alteration in original).
Mr. Farias was found guilty as charged, including all of the aggravating
circumstances alleged by the State. He appeals.
ANALYSIS
Mr. Farias’s appellate lawyer’s brief raises a single issue: it challenges the trial

court’s refusal to give either of his proposed instructions on voluntary intoxication.
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RCW 9A.16.090,' provides:

No act committed by a person while in a state of voluntary intoxication

shall be deemed less criminal by reason of his or her condition, but

whenever the actual existence of any particular mental state is a necessary

element to constitute a particular species or degree of crime, the fact of his

or her intoxication may be taken into consideration in determining such

mental state.
“[TIntoxication is not a ‘defense’ to a crime.” State v. Coates, 107 Wn.2d 882, 891, 735
P.2d 64 (1987). It may raise a reasonable doubt as to the mental state element of the
offense. Id. Where the evidence raises an issue as to the effect of a defendant’s
intoxication on his ability to formulate the requisite mental state, the statute “describes
the manner in which [that] type of evidence is to be employed, in much the same way as
neutral instructions describe the use of inferences or circumstantial evidence.” Id. at 890.

Each side is entitled to have the trial court instruct upon its theory of the case if
there is evidence to support the theory; on the other hand, it is prejudicial error to submit
an issue to the jury when there is not substantial evidence concerning it. State v. Hughes,
106 Wn.2d 176, 191, 721 P.2d 902 (1986). Where a defendant seeks an instruction
explaining how the jury may consider evidence of voluntary intoxication as bearing on

intent, it is well settled that he or she must show (1) the charged crime has a specific

mental state, (2) there is substantial evidence the defendant was drinking, and (3)

! We quote the current version of RCW 9A.16.090, which was amended by Laws
of 2011, chapter 336, section 355 to make the language gender neutral.
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evidence that the defendant’s drinking affected his or her ability to form the required
mental state. State v. Gabryschak, 83 Wn. App. 249, 252, 921 P.2d 549 (1996); State v.
Everybodytalksabout, 145 Wn.2d 456, 479, 39 P.3d 294 (2002); State v. Gallego;, 65
Wn. App. 230, 238, 828 P.2d 37 (1992). Evidence of drinking alone is insufficient; there
must be substantial evidence of the alcohol’s effects on the defendant’s mind or body.
Gabryschak, 83 Wn. App. at 253. “Put another way, the evidence must reasonably and
logically connect the defendant’s intoxication with the asserted inability to form the
required level of culpability to commit the crime charged.” Id. at 252-53.

When considering whether a proposed jury instruction is supported by the
evidence, the trial court must examine the evidence and draw all reasonable inferences in
the light most favorable to the requesting party. State v. Hanson, 59 Wn. App. 651, 656-
57,800 P.2d 1124 (1990). We review a trial court’s refusal to give a voluntary
intoxication instruction for abuse of discretion. State v. Priest, 100 Wn. App. 451, 454,
997 P.2d 452 (2000).

One problem with giving the voluntary intoxication instruction in this case is that
the jury was presented with no evidence as to the level of Mr. Farias’s intoxication at the
time Ms. Farias was assaulted. Fifteen hours passed between the time Ms. Williams
dropped him off at the mobile home and the time Ms. Farias was discovered injured the
following day. At the time of Mr. Farias’s encounter with police at the gas station late in

the evening on January 3, he had been able to consummate the purchase of beer, was able
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to understand and respond to the officers’ questions, and walked without apparent
impairment to his nephew’s car. It is true that he had another 12 cans of beer with him
when dropped off at his mother’s mobile home and there is circumstantial evidence he
consumed them sometime between midnight and noon the following day. But there is no
evidence he drank any of the 12 beers before assaulting his mother. He might have been
no more intoxicated at the time of the assault than he was during his encounter with
police officers at the gas station; he might have been even less intoxicated.

Another problem is that given the unknown time of the assault, the unknown level
of Mr. Farias’s intoxication at that time, and the fact that neither Mr. Farias nor his
mother could recall how the assault happened, there is no evidence bearing on whether or
how Mr. Farias’s drinking affected his ability to form the intent to inflict great bodily
harm, the mental state required for assault in the first degree. The fact that he cannot
recall the assault is not evidence that he did not intend to inflict great bodily harm. See
State v. Thomas, 123 Wn. App. 771, 780-81, 98 P.3d 1258 (2004) (trial court properly
excluded expert testimony that defendant had experienced an alcoholic blackout leaving
her with no recollection of an assault because the blackout is not evidence that she could
not form the intent to commit assault in the first degree).

The court’s instructions informed the jury that to convict Mr. Farias of first degree
assault, one of the elements that the State must prove beyond a reasonable doubt was that

in assaulting Ms. Farias, “the Defendant acted with intent to inflict great bodily harm.”
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Clerk’s Papers (CP) at 126. Mr. Farias’s lawyer was able to argue, and did argue, that the
jury should find reasonable doubt as to the element of intent. For the court to have given
a voluntary intoxication instruction, though, would have been to invite the jury to
speculate about Mr. Farias’s condition and mental culpability at a time for which the jury
had no evidence.

The well settled criteria for giving the voluntary intoxication instruction were not
demonstrated by Mr. Farias. The trial court properly refused to give it.

STATEMENT OF ADDITIONAL GROUNDS

In an untimely pro se notice of appeal, Mr. Farias assigns error to two related
matters: the trial court’s decision to admit evidence of his earlier assault of his mother
and ineffective assistance of appellate counsel in failing to challenge the admission of
that evidence. Mr. Farias is not entitled to two appeals but he is entitled to file a pro se
statement of additional grounds (SAG) identifying matters that he believes were not
adequately addressed by his lawyer’s brief. In order to serve the ends of justice, we
waive the applicable deadline and review his pro se notice of appeal as a SAG.

Before trial, the State moved for a determination that the court would admit
evidence that Mr. Farias assaulted his mother in May 2010. It contended that the
evidence was admissible under ER 404(b) to establish the domestic violence aggravator it
had charged, citing State v. Baker, 162 Wn. App. 468, 259 P.3d 270 (holding that a prior

assault of a victim of domestic violence was admissible to prove motive, absence of
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mistake, or accident, or to assist the jury in assessing the credibility of the victim), review
denied, 173 Wn.2d 1004 (2011) and State v. Anderson, 42 Wn. App. 659, 713 P.2d 145
(1986) (where defendant claimed to be too intoxicated to form the required intent,
evidence that he had earlier committed an identical crime is admissible to prove intent).

Mr. Farias contends that admitting evidence of his prior assault substantially and
unfairly prejudiced him, implying that in weighing prejudice against probative value
under ER 403 the trial court underestimated the prejudicial impact of the evidence.

Under ER 404(b), “[e]vidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show action in conformity therewith.” Such
evidence may be admissible “for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or accident.” ER
404(b). “‘It is undoubtedly the rule that evidence of quarrels between the victim and the
defendant preceding a crime, and evidence of threats by the defendant, are probative
upon the question of the defendant’s intent.”” State v. Powell, 126 Wn.2d 244, 261, 893
P.2d 615 (1995) (quoting State v. Parr, 93 Wn.2d 95, 102, 606 P.2d 263 (1980)).

Before admitting evidence under ER 404(b) a trial court “must (1) find by a
preponderance of the evidence that the misconduct occurred, (2) identify the purpose for
which the evidence is sought to be introduced, (3) determine whether the evidence is

relevant to prove an element of the crime charged, and (4) weigh the probative value
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against the prejudicial effect.” Stare v. Vy Thang, 145 Wn.2d 630, 642, 41 P.3d 1159
(2002). .

The court considered the State’s motions in limine at a pretrial hearing. In support
of admitting evidence of the prior assault, the State offered the testimony of Ms. Williams
that some eight months before the assault for which Mr. Farias was being tried, she had
traveled to her mother’s mobile home after repeatedly calling and asking to speak to her
mother, only to be told by Mr. Farias that their mother was sleeping. Upon arriving at the
mobile home Ms. Williams observed shattered glass on the dining room floor. Mr. Farias
was sweeping the floor and claimed that a plate had fallen and broke.

Ms, Farias was standing outside her bedroom crying, however, and told Ms.
Williams, “‘Daniel tried to kill me.”” CP at 50. Ms. Farias was wearing an apron whose
buttons were torn off and her glasses were crooked. The mattress in her bedroom was
flipped and the doorframe to the room was cracked. When Ms. Williams asked her what
had happened, Ms. Farias said that Mr. Farias had gotten in an argument with his girl
friend and was upset. Mr. Farias interrupted, telling his mother to shut up, saying that she
was crazy, and glaring at her in an intimidating manner. Ms. Williams told her mother to
gather some belongings and took Ms. Farias to stay at the Williams home.

The trial court ruled that the prior assault was relevant to establish the domestic
violence aggravating factor and to establish motive and absence of mistake or accident.

Applying the balancing required by ER 403, the court found the evidence quite probative
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in light of Mr. Farias’s expected defense that he was intoxicated and acted in an
uncontrolled and unintentional manner, stating, [ think it is probative as to lack of
mistake. I think it’s probative as to motive, and I think it’s more probative than it is
prejudicial . . . . So the Court would allow the testimony.” RP at 53.

The decision to admit evidence under ER 404(b) is reviewed for an abuse of
discretion. State v. DeVincentis, 150 Wn.2d 11, 17, 74 P.3d 119 (2003). A trial court
abuses its discretion if it fails to abide by the rule’s requirements. State v. Foxhoven, 161
Wn.2d 168, 174, 163 P.3d 786 (2007). Discretion is also abused if it is exercised on
untenable grounds or for untenable reasons. State ex rel. Carroll v. Junker, 79 Wn.2d 12,
26,482 P.2d 775 (1971). We review a trial court’s balancing of the probative value of
evidence against its prejudicial effect or potential to mislead under ER 403 “with a great
deal of deference, using a ‘manifest abuse of discretion’ standard of review.” State v.
Luvene, 127 Wn.2d 690, 706-07, 903 P.2d 960 (1995). In reviewing for manifest abuse
of discretion, we will affirm the trial court’s decision unless no reasonable judge would
have reached the same conclusion. Tatham v. Rogers, 170 Wn. App. 76, 106, 283 P.3d
583 (2012).

Here, the trial court abided by the requirements of ER 404(b) in deciding whether
to admit the evidence and came to a reasoned decision. It did not abuse its discretion in

admitting the prior assault under ER 404(b).
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Mr. Farias makes a related assignment of error to what he claims was the
ineffective assistance of his counsel in failing to raise this issue in his appeal. To
establish ineffective assistance of counsel, Mr. Farias must show both that (1) defense
counsel’s representation was “deficient” and (2) the deficient representation prejudiced
the defendant. Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). The failure to show either element ends our inquiry. State v. Grier, 171 Wn.2d
17, 33, 246 P.3d 1260 (2011).

Mr. Farias’s trial lawyer zealously resisted admission of evidence of the assault.
He lost the argument after the trial court considered and addressed all of the matters
required before ruling on the admissibility of evidence under ER 404(b). Given the
applicable standard of review, appellate counsel could reasonably conclude that
appealing the trial court’s decision to admit the evidence was pointless. Appellate
counsel is not ineffective where, as here, an appeal of the trial court’s ruling would fail.

State v. Nichols, 161 Wn.2d 1, 14-15, 162 P.3d 1122 (2007).

Affirmed.

A majority of the panel has determined that this opinion will not be printed in the
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Washington Appellate Reports but it will be filed for public record pursuant to RCW

2.06.040.
M, vﬁr
Siddoway, J.
WE CONCUR:
1 Ca—

orsmo, C.J.

W/ g )

Kulik, J.
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FILED

December 12,2013

In the Office of the Clerk of Court
WA State Court of Appeals, Division 111

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

STATE OF WASHINGTON, ) No. 30630-5-11I
) (consolidated with
Respondent, ) No. 31530-4-111)
)
V. )
) ORDER DENYING MOTION
DANIEL FARIAS, ) FOR RECONSIDERATION
| )
Appeliant. )

THE COURT has considered appellant's motion for reconsideration, and is of the
opinion the motion should be denied. Therefore,

IT IS ORDERED, the motion for reconsideration of this court’s decision of
October 17, 2013 is hereby denied.

DATED: December 12, 2013.

PANEL: Judges Korsmo, Kulik, Siddoway.

ZAZ_

KEVIN M. KORSMO, Chief Judge

FOR THE COURT:




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON,

DIVISION III
STATE OF WASHINGTON, )
)
Respondent, ) No. 30630-5-111
)
VS. ) CERTIFICATE
) OF MAILING
DANIEL FARIAS, )
)
Appellant. )

I certify under penalty of perjury under the laws of the State of
Washington that on January 10, 2014, I served a copy of the Petition for
Review in this matter by email on the following party, receipt confirmed,
pursuant to the parties’ agreement:

Steven Clem
sclem@co.douglas.wa.us

- I certify under penalty of perjury under the laws of the State of
Washington that on January 10, 2014, I mailed a copy of the Petition for
Review in this matter to: "

Daniel Farias

#852104

Airway Heights Correction Center
PO Box 2049

Airway Heights WA 99001

Signed at Spokane, Washington on January 10, 2014.

e

J IS Reuter #38374
ttorney at Law




