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IDENTITY OF PETITIONER 

Petitioner, Dr. Thomas Ryan, was the defendant in the trial court in 

this medical malpractice action. He asks this Court to accept discretionary 

review of the decision from Division One dated October 14, 2013. The 

Court of Appeals denied a timely filed Motion to Publish on December 3, 

2013. The Court's unpublished decision is contained in Appendix A. 

As argued below, the decision conflicts with opinions from this court, 

with other decisions of the Courts of Appeals. In addition, the decision 

raises issues of substantial public importance regarding the integrity of the 

court system which should be determined by the Supreme Court. For 

these reasons and those discussed below, Dr. Ryan respectfully requests 

that this Court accept discretionary review and reverse the decision of the 

Court of Appeals. 

ISSUES PRESENTED FOR REVIEW 

1. Does the question of whether a trial court may allow a party to 

alter medical records necessary to prove defendant's theory of the case in 

order to shield the plaintiff from the consequences of a voluntary act of 

dishonesty committed by the plaintiff at the time of treatment by the 
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defendant create an issue of substantial public importance that should be 

addressed by this court? 

2. Does the court of appeals decision to allow the admission of 

altered medical records conflict with decisions of this court and other 

courts of appeals by using ER 403 to exclude the use of objective 

evidence of the plaintiffs condition at the time of treatment even though 

that evidence was essential to the defense? 

3. Is the Court of Appeals required to address all legal arguments of 

the appellant prior to affirming the trial court's decision? 

4. Did the Court of Appeals commit an error of law when it failed to 

address the issue of whether, and to what extent, a party waives an 

evidentiary objection based on habit and routine? 

5. Does the Court of Appeals decision, which affirms a trial court 

ruling which improperly limited the scope of Dr. Ryan's direct testimony 

under ER 406 conflict with decisions of this comt and raise issues of 

substantial public importance in light of the fact the plaintiff admitted he 

used habit and routine evidence tactically in his opening, direct and cross 

examination of witnesses? 

STATEMENT OF THE CASE 
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On October 3, 2005, at 1350 hours (1 :50 p.m.) a Hispanic 

gentleman identifying himself as Seku Montana-Linares arrived at the 

Highline Medical Specialty1 Center emergency room complaining of 

abdominal pain. CP 443. He gave his date ofbirth as 07-10-68, and 

provided a driver's license with his picture and the name Seku Montana-

Linares. CP 443; Ex. 11. The patient was Bernardo Figueroa. He signed 

the ER admission papers with the Seku name, using the falsified driver's 

license to support this fraudulent act. CP 442; Ex. 11. Although plaintiffs 

wife, Rosa, drove him to the hospital, he gave a different name as next of 

kin and listed his marital status as single. CP 442. 

Dr. Thomas Ryan was the emergency room physician on duty. He 

is a board certified emergency physician who has practiced at the Highline 

Hospital Special Campus ER since 1984. See VRP 756; CP 393. As is 

common with emergency room physicians, especially when a case is 

litigated years after the event, Dr. Ryan had no independent recall of the 

plaintiff or the events associated with the plaintiffs medical event. VRP 

753; 798. 

The medical records show that Dr. Ryan was concerned the patient 

had a possible ruptured appendix and that he ordered aCT of the patient's 

abdomen. VRP 810. To assist in obtaining the best view of the appendix, 

1 Highline maintains emergency rooms at both its Specialty Center located in 
Tukwila Washington and at its main campus located in Burien. 
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the radiology department injected a radio contrast dye into an IV site on 

the plaintiffs right hand. VRP 298-99.2 The radiology department later 

reported that approximately 60 ml's (a little over 2 fluid ounces) escaped 

from the vein. VRP 326; CP 445. The term for this event is 

"extravasation". VRP 326. An extravasation is a leak from the vein of 

contrast fluid. I d. Leakage of contrast fluid from a vein to the 

surrounding tissue can damage the tissue if the fluid is an irritant. VRP 

300-01. Most often, however, the body reacts with swelling and some 

pain, but eventually absorbs the dye. VRP 318. The treatment for 

extravasation consists of ice, elevation, and observation all of which Dr. 

Ryan and the nurses provided for Mr. Figueroa. CP 445; VRP 311. 

In a very few cases, a patient with an extravasation injury may 

develop a serious complication, a compartment syndrome.3 Only one in 

170,000 extravasations will cause this complication. VRP 588. The 

plaintiff's expert agreed it "would be an uncommon complication." VRP 

392. 

A compartment syndrome occurs when the muscle swells so much 

that its expansion becomes limited by the relatively inelastic fibrous 

2 See also, VRP 396-97. [Plaintiffs expert admitting that attending physician has 
nothing to do with infusing contrast material.] 
3 Compartment syndromes are not in and of themselves rare only the mechanism 
by which it occurred here. The testimony established that compartment 
syndromes are much more frequently seen as a result of trauma. VRP 818-19. 
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capsule in which it is enclosed, the fascia. See VRP 304-05. The 

expansion within the compartment causes the pressure within it to rise. /d. 

Initially that process may cause the veins, which are low pressure, to 

collapse. If the swelling and therefore the pressure continues to rise, the 

process impedes the flow of blood being brought into the muscle by the 

arteries. /d. 

The treatment for compartment syndrome, once it occurs, is a 

fasciotomy, a surgery where the surgeon slices through the fascia so the 

swelling can expand to the level it needs to reduce the pressure on the 

tissue and vessels inside. VRP 307-08. Once a compartment syndrome 

occurs, the only treatment is to perform the fasciotomy. VRP 308. 

Ultimately, Mr. Figueroa's CT was repmted as negative, ruling out 

an acute appendix. Dr. Ryan treated the abdominal symptoms and the 

extravasation injury. Plaintiff's arm was elevated, ice applied to reduce 

swelling and Dr. Ryan ordered a single dose of pain medication. CP 445-

48. According to the nurse caring for the patient, plaintiffs swelling and 

discomfort decreased. 4 CP 445. This is important because all the 

testifying experts agreed that compartment syndrome does not get better 

and then worse. Rather "it is a steady downhill course." VRP 430 

4 Plaintiffs' expert disputed this conclusion, dismissing the nurse's note with the 
contention that one could not observe swelling decrease and that the movement 
of the fingers was the result of the pain medication. VRP 430. 
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[Plaintiffs' expert Zafren.] It is a progressive problem that does not start, 

get better, start again and get worse. VRP 642. [Dr. Ronald Dobson, 

defense expert.] 

The nursing notes document that the patient reported he could 

"move my fmgers" at 16:45. CP 445. Consistent with that comment, the 

patient provided a urine sample at 17: 1 0, an act that required the use of at 

least one functional hand.5 Id. 

He was discharged at 1718 (5:18p.m.). At the time of his 

discharge, the patient signed his discharge instructions with his right hand, 

the hand with the extravasation injury. CP 453; VRP 541. Had plaintiffs 

hand been swollen to the degree consistent with compartment syndrome, 

he would not be able to pick up a pen and sign a document. VRP 785-86. 

Plaintiff, however, signed both the admission papers and the 

discharge papers using the name on his falsified Washington State 

Driver's license, Seku Montana. CP 442-43; 453. His signature on 

admission prior to the extravasation and his signature on the discharge 

papers are virtually identical. This objective evidence illustrated clearly 

that plaintiff's hand was functional at the time of discharge. Cf. CP 59 

and 61 ; Appendix A. 

5 At the time, the patient was wearing a splint on his left arm because of his 2003 
industrial injury. CP 444. 
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At 2140 (9:40p.m.), over 4 hours after his discharge, Mr. Figueroa 

returned to the emergency room, with complaints of right forearm pain, 

numbness and swelling. CP 456. He was admitted and transferred to the 

main campus with a diagnosis of"compartment syndrome". CP 459. A 

surgeon, Dr. Vincent Muoneke, performed the required fasciotomy to 

relieve internal arm pressure on the muscles and nerves. CP 4 71. This 

operation was successful and plaintiff was discharged on October 4, 2005. 

Id. He received follow-up treatment, including subsequent skin grafts. 

Ex. 1. His medical records establish he had good healing and that he had 

aggressive physical therapy. Ex. 1. 

The original suit named both the hospital, Highline Medical 

Center, the emergency room doctor, Dr. Thomas Ryan, and his practice, 

Highline Emergency Physicians, PLLC. CP 1-9. It alleged that Dr. Ryan 

improperly discharged the plaintiff with a compartment syndrome, which 

if it had been treated at the time would have resulted in no pe1manent 

injury. CP 5. The complaint further alleged that the plaintiff had suffered 

permanent paralysis in his arm. CP 5. The plaintiff averred this "created 

a substantial problem for Mr. Figueroa since his other arm had been 

permanently paralyzed when he was electrocuted on the job. CP 5. 

Prior to trial, the plaintiff moved to exclude testimony and documents 

showing the use of the false driver's license and the forged signature. CP 
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21.6 These records were part of the Defendants' Exhibit 11/ the original 

medical records of the plaintiff. The defense objected to exclusion of 

the evidence, arguing the information was highly relevant to the plaintiffs' 

credibility, a critical issue in the case. Based in part on the reasoning in 

Silas v. Hi-Tech Erectors, 168 Wn.2d 664, 670, 230 P. 3d 583 (2010), the 

trial court ruled that the information had overwhelming potential for 

prejudice that would distract the jury from dealing with the issues they had 

to deal with, "the claims of medical malpractice." VRP 6. 

The court allowed the Plaintiffs to redact the signature lines of both the 

admission and discharge records and submit the medical records with the 

signatures line blank. Exhibit 1. 

Dr. Ryan' testimony was severely restricted by the trial court's ruling 

relating to habit and routine. See, e.g. VRP 787. Dr. Ryan could not 

testify about what he would have done to evaluate the plaintiffs condition 

when he returned from radiology. VRP 765. He could not testify 

concerning the number of times he would have checked on the patient. 

6 Plaintiffs' counsel referred to the use of the fake identification and identity as use of an 
"alias." CP 21-22. In fact, as argued to the trial court, the plaintiff was engaged in 
identity theft and forgery. CP 68. During his deposition, plaintiff admitted that l) the 
name belonged to a real person who lived in Mexico; 2) that he did not have permission 
to use the name; 3) that he obtained the fake identification because it was "easy'' and 
because he needed a driver's license since he lost his after driving under the influence of 
alcohol. CP 131-32; I 34. 

7 Exhibit II was the on-redacted version of the plaintiffs medical records. VRP It is not 
clear whether the Clerk retained this exhibit. The disputed pages, however, appear in the 
Clerk's Papers several times at CP 59-63; CP 442-453. 
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VRP 768. He could not testify about how he would go about making a 

patient understand he had to come back ifthere was a problem. VRP 772. 

He could not testify about the adequacy of oral instructions he would have 

given. VRP 813. He could not refute the plaintiffs' testimony he told him 

"don't worry this will go away in two or three hours." VRP 787. 

These rulings were made despite the plaintiff introducing the issue 

ofthe doctor's habit and routine into the case. The plaintiff referred to it 

in his opening statement and also asked his expert to evaluate Dr. Ryan's 

deposition testimony about his routine. VRP 173, 364. Plaintiffs counsel 

freely admitted he had, for "tactical" reasons, used Dr. Ryan's deposition 

testimony on habit and routine. VRP 833. Nonetheless, the trial judge 

refused defense counsel's request that he rule the objection had been 

waived. VRP 833-34. 

The jury returned a verdict in favor of the plaintiff which was 

affirmed entirely in an unpublished decision of the Court of Appeals. 

ARGUMENT 

RAP 13.4(b) sets out the considerations governing acceptance of 

review. RAP 13.4 (b) (1) and (2) note that a petition for review will be 

accepted by the Supreme court only if the decision conflicts with a 

decision of the Supreme Comt or another decision of the Court of 
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Appeals. RAP 13.4(b) (4) allows acceptance of review where the petition 

involves an issue of substantial public importance that should be 

determined by the Supreme Court. The Court of Appeals' opinion raises 

issues of public importance involving the extent a trial court may protect a 

litigant against his own dishonest acts; the nature and extent of habit and 

routine evidence in medical malpractice actions involving emergency 

room physicians and the fairness of allowing one party to tactically use 

evidence that the other side is then prohibited from presenting in a 

coherent, effective fashion. 

The Court's opinion is the first detailed analysis ofER 406 as it 

applies to medical malpractice trials. ER 406, as it applies in medical 

malpractice actions, is an issue which arises frequently in trial of such 

cases. Emergency room physicians in particular develop habits and 

routines to deal with the great volume of patients that they see. As 

established by the testimony of Dr. Dobson, a typical emergency room 

physician sees three to four thousand patients a year and develops routines 

to handle that caseload. See VRP at 610-11. They are extremely unlikely 

to remember a pruticular patient and must rely upon their routines and 

habits as taught in medical school. 

Not every act can be documented in medical records. There are 

many everyday tasks that a doctor does that are never documented. For 
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instance, before every surgery, a surgeon scrubs, puts on a cap and mask 

and a surgical gown. No operative reports contain this detail, yet the 

conduct occurs as a matter of routine. 

Similarly, every doctor develops their own dialogue with patients. 

There are things they do and do not say to their patients. Dr. Ryan had 

such scripts, but was unable to discuss them. The court's narrow 

interpretation of the rule prevented Dr. Ryan from refuting the plaintiffs 

contention that he had told him "don't worry, this will go away in two or 

three hours." VRP 787. 

The existing published cases do not address habit and routine in 

the context of medical malpractice actions, yet such routines are part of 

the fundamental education of the physician that they use daily. This is 

especially true of emergency room physicians who encounter thousands of 

patients every year. These doctors depend on habit and routine to ensure 

the quality of their care, yet the court's narrow interpretation of the rule 

prohibits emergency physicians from infmming the jury of these routines. 

lfER 406 is to be construed so narrowly, a published decision 

from the Supreme Court is needed to ensure compliance with that rule and 
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that healthcare professionals are alerted that such testimony will no longer 

be allowed. 8 

In addition, the Court of Appeals' decision conflicts with the 

decision of the Supreme Court and other courts of appeals in that it allows 

ER 403 to be used to deny one party objective evidence that is critical to 

his defense. The court's decision regarding the exclusion of the objective 

evidence of the fact the plaintiff's hand was fully functional at the time of 

discharge implicates the public's interest in the integrity of the judicial 

process. 

The exclusion of the medical records with the plaintiff's signature 

also denied Dr. Ryan the only objective evidence that the plaintiff did not 

have a compartment syndrome at the time of discharge. Again, this issue 

was not discussed in the court's opinion. The court's decision to apply ER 

403 in this manner conflicts with multiple decisions of the Supreme Court 

and the Courts of Appeal. See, e.g., Carson v. Fine, 123 Wn.2d 206, 

224, 867 P.2d 610 (1994). ("The ability of the danger or unfair prejudice 

8 
In an argument not addressed by the court, the appellant argued that it was 

fundamentally unfair for a party to use the doctor's habit and routine as the foundation of 
his own expert's standard of care criticism and then tum around and prevent defense 
counsel from exploring the same topic in a cohesive, comprehensive manner. This 
waiver argument was set out fully in the opening brief at pages 36-37. The plaintiff 
ignored this argument and did not address it in his response. Despite the lack of 
argument by plaintiff, this court resolved the habit and routine issue against the defense 
without discussing the uneven application of ER 406 or the waiver argument. This issue 
also would have been one of first impression. 
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to substantially outweigh the probative force of evidence is 'quite slim' 

where the evidence is undeniably probative of a central issue in the case.") 

Carson, 123 Wn.2d at 224, citing United States v. 0.161 Acres of Land, 

837 F. 2d 1036, 1041 (11 1
h Cir. 1988). See also, State v. Brown, 48 Wn.2d 

654, 660, 739 P.2d 1199(1987). ("ER 403 does not extend to the 

exclusion of crucial evidence relative to the central contention of a valid 

defense.") United States v. Wasman, 641 F.2d 326 (5th Cir. 1981))." 

State v. Young, 48 Wn. App. 406, 413, 739 P.2d 1170 (1987). 

The court's opinion also conflicts with its decision in Erickson v. 

Kerr, 69 Wn. App. 891, 902, 851 P.2d 703 (1993) where the court noted 

that it was error to exclude credibility evidence when it went to the heart 

of the medical malpractice case. The Supreme Court agreed, ruling 

prejudicial impact of the testimony "cannot be reasonably found to 

substantially outweigh its relevance." Erickson v. Kerr, 125 Wn.2d 183, 

190-91, 883 P.2d 313 (1994). Citing Carson, supra, and State v. 

Crensltaw, 98 Wn.2d 789, 806,659 P.2d 488(1983), the Supreme Court 

observed that "courts readily admit such prejudicial evidence under 

similar circumstances." Id. 

These cases recognize that the use ofER 403 has limits. Never 

before has the rule been used to prohibit introduction of objective 

evidence establishing a medical condition. Never before has ER 403 been 
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interpreted in such a way as to preclude information essential to establish a 

defense or an essential element of the other party's case. IfER 403 is to 

be interpreted in the broad fashion inherent in the cowt's tuling, then this 

decision should come from the State Supreme Court in a published 

decision so that trial courts and litigants are aware of the breadth of the 

rule. 

Finally, this case raises issues regarding the integrity of the judicial 

system. The public can have no faith in a system which allows a party to 

profit from his own dishonesty. In the present case the trial court 

protected the plaintiff from the consequences ofhis own dishonesty at the 

time of his treatment. (Defense Exhibit 11). This is the same witness who 

lied about his criminal record during his deposition (Compare CP 23 with 

CP 137) and lied at trial about the extent of his injury. Nonetheless he 

will be allowed to profit from those lies by obtaining a verdict in his favor. 

(Compare VRP 487-493 and Exhibit 22). 

The trial court's decision to exclude the evidence, even though the 

entire theory ofliability rests upon the plaintiffs deposition and trial 

testimony regarding the condition of his hand at the time of discharge, is 

fundamentally unfair to Dr. Ryan and detrimental to the integrity of the 

court system. The general public endorses the simple proposition that liars 

must not be allowed to profit from their lies. But the plaintiff here was 
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allowed to profit, despite his lies. Because this verdict sanctions the use of 

false testimony, if this is truly the law of the State of Washington, that 

decision should come from the Supreme Court. Dr. Ryan respectfully 

requests that review be granted. 

f~ 
Dated this~ay of January, 2014. 

ITZER, LEIGHT FITZER, P.S. 
Bertha B. Fitzer, WSB # 12184 
Attorney for Appellant 
bertha@fitzerlaw. com 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

BERNARDO FIGUEROA and ROSA ) 
FIGUEROA, husband and wife, ) 

Respondents, 

v. 

HIGHLINE MEDICAL CENTER, a 
Washington non-profit corporation, 

Defendant, 

THOMAS RYAN, M.D., 

Appellant, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

and HIGHLINE EMERGENCY ) 
PHYSICIANS, PLLC, a Washington ) 
Professional Limited Liability Company, ) 

Defendant. 
) 
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No. 68272-5-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: October 14, 2013 
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GROSSE, J. -Generally, all relevant evidence is admissible except as 

limited by constitution, statute, or other evidentiary rule. 1 In a medical 

malpractice suit, physicians may testify as to their professional conduct that is 

repeatedly and consistently performed when treating persons with similar 

symptoms so long as it is relevant. Here, the trial court did not abuse its 

discretion in excluding certain evidence offered by defendant-physician because 

the conduct described did not meet the standard for habit evidence. 

Nor did the trial court abuse its discretion in its other evidentiary rulings or 

in declining to give an instruction proffered by the defendant-physician, 

particularly here, where the Jury received proper standard of care instructions and 

1 See ER 401. 
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was accurately instructed on the law and permitted the defendant-physician to 

argue his theory of the case. The trial court is affirmed. 

FACTS 

At approximately 3:00 p.m., on October 3, 2005, Bernardo Figueroa's wife, 

Rosa, drove him to Highland Hospital's emergency room because he was 

experiencing abdominal pain. Dr. Thomas Ryan examined Figueroa and ordered 

a computed tomography (CT) scan to rule out appendicitis. An intravenous (IV) 

needle was attached to Figueroa's right hand. When contrast dye was injected, 

Figueroa experienced a great deal of pain. Approximately 60 milliliters of the IV 

fluid with the contrast dye escaped from the vein. The medical term for this event 

is extravasation. Usually extravasation results in swelling and pain, which is 

treated by ice, elevation, and observation. In rare instances, extravasation can 

result in compartment syndrome, which, if left untreated, can result in the 

collapse of the veins.2 The treatment for compartment syndrome is a fasciotomy, 

a surgery in which the fascia (connective tissue) surrounding the veins is cut until 

the pressure decreases and the affected vessels can re-expand. If not treated in 

a timely manner, compartment syndrome can cause partial paralysis. 

After the IV was removed, Figueroa returned to the emergency room with 

extravasation, still experiencing pain and swelling in his arm. His arm was 

elevated and ice was applied to reduce swelling. Dr. Ryan ordered a Demerol 

injection for pain, after which Figueroa experienced less pain. The CT scan 

result was negative for appendicitis and Figueroa was discharged at 5:28 p.m. 

2 Compartment is a part of the body that is enclosed by thick connective tissue. 
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Figueroa continued to experience pain at home and when it became 

unbearable, he returned to the emergency room at 9:40 p.m. Figueroa 

presented with forearm pain, numbness, and swelling. Figueroa was diagnosed 

with compartment syndrome and was immediately transferred to the Burien 

Hospital campus for surgery, where Dr. Vincent Muoneke performed an 

emergency fasciotomy approximately eight hours after the extravasation. 

In the following days, Figueroa continued to experience problems with his 

arm and was referred to Dr. Clark for a second opinion. Dr. Clark observed that, 

because the operation took place over six hours after the extravasation, the 

operation did not totally repair the damage from the compartment syndrome. 

Because of this injury, Figueroa continues to experience "decreased motion, 

significant stiffness and continued pain as well as parathesia in the median nerve 

distribution . . . . n 

At trial, the defense sought to impeach Figueroa's description of his 

inability to perform certain actions by showing a video recording of Figueroa 

performing some operations with his arm that he claimed he was unable to do. 

Figueroa offered rebuttal testimony explaining some of those actions. The matter 

went to the jury who found for Figueroa and awarded him $122,000.00. 

Dr. Ryan appeals, raising a variety of evidentiary rulings and instructional 

error. 

ANALYSIS 

Dr. Ryan contends the trial court's rulings on a variety of evidentiary 

issues resulted in a one-sided presentation of evidence and prevented him from 
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defending the suit. A trial court's decisions to admit or exclude evidence are 

reviewed for abuse of discretion.3 "A trial court abuses its discretion when its 

decision 'is manifestly unreasonable or based on untenable grounds or 

reasons. '"4 

Evidence of Habit 

Dr. Ryan argues that the trial court improperly precluded him from 

testifying as to his habit and routine practice of orally instructing patients with 

compartment syndrome. Evidence of the habit of a person, whether 

corroborated or not and regardless of the presence of eyewitnesses, is relevant 

to prove that the conduct of the person on a particular occasion conformed to 

habit or routine.5 Under ER 406, relevant evidence is admissible to prove 

behavior in conformity with habit on a particular occasion.6 Washington courts 

have found a broad range of conduct to rise to the level of habit. Courts consider 

the regularity of the behavior and the surrounding circumstances in determining 

whether particular conduct rises to the level of habit, as it ls "'the notion of the 

invariable regularity that gives habit evidence its probative force."'7 In Meyers v. 

3 Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 668, 230 P.3d 583 (2010}. 
4 Salas, 168 Wn.2d at 668-69 (quoting State v. Stenson, 132 Wn.2d 668, 701, 
940 P.2d 1239 (1997)). 
5 ER 406. 
6 ER 406 provides: 

Evidence of the habit of a person or of the routine practice of an 
organization, whether corroborated or not and regardless of the 
presence of eyewitnesses, is relevant to prove that the conduct of 
the person or organization on a particular occasion was in 
conformity with the habit or routine practice. 

See also Meyers v. Meyers, 81 Wn.2d 533, 503 P.2d 59 (1972). 
1 State v. Thompson, 73 Wn. App. 654, 659 n.4, 870 P.2d 1022 (1994) {quoting 
comment to ER 406); see also State v. Young, 48 Wn. App. 406, 739 P.2d 1170 
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Meyers, the Supreme Court found testimony offered by a defendant about her 

standard business practices admissible, even though such behavior required 

some degree of conscious action as opposed to being a nearly involuntary or 

automatic response to given stimuli.8 Meyers involved a notary public who was 

permitted to testify it was her professional habit to always ask for identification 

before notarizing a document. Moreover, the Meyers court held that the 

exclusion of such testimony would be reversible error.9 

However, not all behavior claimed as regular and consistent in similar 

circumstances is admissible as habit evidence under ER 406. For example, in 

Washington State Physicians Insurance Exchange & Ass'n v. Fisons Corp., a 

case cited by the trial court in its ruling, the Supreme Court upheld the exclusion 

of a drug company sales representative's testimony regarding his typical 

business-related conversations with physicians, determining that such conduct 

did not rise to the level of habit. 10 The Supreme Court defined habitual behavior 

in Fisons as "semi-automatic, almost involuntary and invariabl[y] specific 

responses to fairly specific stimuli.''11 

(1987) (citing Breimon v. General Motors Corp., 8 Wn. App. 747, 752-54, 509 
p .2d 398 (1973)). 
8 81 Wn.2d 533, 503 P.2d 59 (1972). 
9 Meyers. 81 Wn.2d at 538-39; see also Heigis v. Cepeda, 71 Wn. App. 626, 862 
P .2d 129 (1993) (upholding evidence from insurance claims adjuster that it was 
her habit to advise claimants in double-claim situations that she represented an 
adverse party even though the adjuster had no memory of the particular 
transaction in dispute); State v. Maule, 35 Wn. App. 287, 291-92, 667 P.2d 96 
(1983) (upholding admission of testimony from a child abuse expert regarding 
her usual interviewing habits offered to prove that her interviews with victims in 
the case conformed to her usual professional practices). 
10 122 Wn.2d 299, 325, 858 P.2d 1054 (1993). 
11 Fisons, 122 Wn.2d at 325 (internal quotation marks and citations omitted). 
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Here, Dr. Ryan's actions were not similar to those at issue in Meyers 

because the actions were not consistent and automatic. Nor do Dr. Ryan's 

actions fit within the definition of habitual behavior in Fisons. Dr. Ryan and his 

expert both testified that compartment syndrome is rare in cases of 

extravasation. This indicates that his practice of orally instructing patients with 

extravasation was not routine or habitual. Indeed, Dr. Ryan testified that he had· 

not seen compartment syndrome caused by extravasation either before or since 

Figueroa. Moreover, Dr. Ryan's testimony revealed that he did not remember 

Figueroa and could not recall treating him. Nevertheless, Dr. Ryan testified, 

without objection, that he was surprised that Figueroa came back with a swollen 

hand from an extravasation. Further, in response to a question of what he would 

have done if he had found something significantly abnormal, Dr. Ryan stated he 

would have admitted him. His remaining testimony about what he would have 

done differently was not indicative of his habit or routine. For example, Dr. Ryan 

further testified that if Figueroa had compartment syndrome, he would have 

consulted a hand surgeon and had him admitted; but did not do so because he 

was confident that there was no compartment syndrome. The record reveals that 

Dr. Ryan was permitted to testify that he routinely orally advises patients to return 

to the emergency room if they experience increased pain. Dr. Ryan also testified 

that he gave Figueroa compartment syndrome warnings or instructions because 

of the swelling even though he did not have compartment syndrome when he left. 

Because this evidence was placed before the jury, Dr. Ryan fails to establish that 
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he was unduly prejudiced by the evidentiary ruling to which he does object. 

There was no abuse of discretion. 

Excluded Alias 

Under ER 403, relevant evidence may be excluded if its probative value is 

substantially outweighed by the danger of unfair prejudice.12 The trial court has 

"broad discretion to balance probative value versus prejudice under ER 403."13 

"When evidence is likely to stimulate an emotional response rather than a 

rational decision, a danger of unfair prejudice exists."14 

When Figueroa arrived in the emergency room, he identified himself as 

Seku Montana~Linares and provided a driver's license with his picture and the 

Seku Montana-Linares name. He signed both his consent to treatment and his 

discharge from the emergency room with that alias. In his deposition, he 

revealed that he did this because he had an outstanding bill at the hospital and 

was worried that they would not treat him. He also stated that he used the false 

driving license because his license had been suspended for driving under the 

influence of an intoxicant. Figueroa moved in limine to exclude any evidence of 

this alias. 

Figueroa argued that the evidence had marginal relevance and was 

unfairly prejudicial and would focus the jury on issues other than those being 

12 Salas, 168 Wn.2d at 671. ER 403 provides: 
Although relevant, evidence may be excluded if its probative value 
is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations 
of undue delay, waste of time, or needless presentation of 
cumulative evidence. 

13 Lodis v. Corbis Holdings. Inc., 172 Wn. App. 835, 863, 292 P.3d 779 (2013). 
14 Salas, 168 Wn.2d at 671. 
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litigated. The trial court granted the motion in limine and redacted Figueroa's 

signature from the two medical records. 15 

At trial, Figueroa testified that the signature on the medical records at the 

time of discharge was similar to the signature he signed on the admission record. 

Dr. Ryan moved to reconsider the trial court's decision redacting the signatures, 

arguing that the similarity of the signatures constituted objective evidence directly 

negating Figueroa's testimony regarding the swelling in his hand and his inability 

to use his fingers. Dr. Ryan argued that even though Figueroa admitted that his 

signature on the admitting and discharge papers were identical, it was still 

necessary to introduce the signature evidence. Figueroa contended that the 

admission of the signatures was duplicative of the testimony regarding the 

similarity of signatures and that the testimony itself was sufficient for Dr. Ryan to 

argue that the similarities of the signatures was contrary to Figueroa's testimony 

that his hand was significantly swollen. The court found that there was still 

substantial prejudice to the admission of these documents that outweighed any 

incremental additional probative value that these documents might have had. 

The court, without objection from Figueroa, permitted Dr. Ryan to elicit testimony 

from Rosa that the signatures look substantially the same. 

Nor is there any merit to Dr. Ryan's argument that the jury's request for 

missing medical records was specifically directed at the missing signatures. 

After the court initially responded that the jury had all the records, both counsel 

discovered that some medical records were indeed missing. This was corrected 

15 The exclusion of the driver's license is not at issue in this appeal. 
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and those records were sent back to the jury room. Dr. Ryan's assertion that the 

jury's request was related to the missing signatures is speculative and not 

supported by the record. The court's rationale for excluding the evidence was 

reasonable. 

Dr. Ryan also asserts that the missing signatures violated the rule of 

completeness as set forth in ER 106.16 Under ER 106, if a party introduces a 

statement, an adverse party may require the party to introduce any other part of 

that statement, "which ought in fairness to be considered contemporaneously 

with it." However, the evidence must be relevant to the issues in the case, and 

"the trial judge need only admit the remaining portions of the statement which are 

needed to clarify or explain the portion already received."17 Here, whether or not 

there is a signature on the medical records is not necessarily needed to explain 

or complete the documents. 

Expert Testimony 

Dr. Ryan argues that the trial court improperly admitted Dr. Ken Zafren's 

opinion testimony on the standard of care and proximate cause. The admission 

or exclusion of expert testimony is discretionary with the trial court. Expert 

testimony is generally required to establish proximate cause In a medical 

16 ER 106 provides: 
When a writing or recorded statement or part thereof is introduced 
by a party, an adverse party may require the party at that time to 
introduce any other part, or any other writing or recorded statement, 
which ought in fairness to be considered contemporaneously with it. 

17 State v. Larrv, 108 Wn. App. 894, 910, 34 P.3d 241 (2001) (citing United 
States v. Velasco, 953 F.2d 1467, 1475 (7th Cir. 1992)). 
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malpractice suit.18 Here, the trial court permitted Dr. Zafren to testify regarding 

causation. 

Dr. Zafren testified that Dr. Ryan breached the standard of care by not 

diagnosing the compartment syndrome, by not giving proper discharge 

instructions, and by not requesting a surgical consult. In reaching his decision, 

Dr. Zafren testified that he relied on the medical records, and the depositions of 

the Figueroas, Dr. Ryan, and Dr. Ryan's expert, Dr. Ronald Dobson. 

Dr. Zafren testified that in cases of extravasations, adverse outcomes 

resulting in compartment syndrome occurred in instances where the amount of 

fluid released was 50 to 60 milliliters. Here, the nurse's notes indicated that 

approximately 60 milliliters of intravenous contrast dye infiltrated during the test. 

The nurse observed swelling in the right hand and notated that Figueroa 

complained of pain radiating to the mld~forearm and that continued monitoring 

would be done. These notes were made at 3:40p.m. Figueroa returned to the 

emergency room from the radiology department still experiencing a great deal of 

pain for which he was given 125 milligrams of Demerol at 4:20p.m. Dr. Zafren 

testified that this dosage was significant and would decrease pain from any 

cause, yet Figueroa was still experiencing some pain. Dr. Zafren testified that his 

review of the medical charts did not show anything that would suggest that the 

doctor had conducted an examination of Figueroa's arm. The only medical 

notation, regarding the arm, was made by a nurse indicating that at 4:45 p.m., 

Figueroa experienced relief from the injection and that swelling was decreasing 

18 Harris v. Robert C. Groth, M.D., Inc., P.S., 99 Wn.2d 438, 449, 663 P.2d 113 
(1983). 
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in the fingers with Figueroa stating that he could move his fingers. Dr. Zafren 

testified that one reason a person does not move their fingers is because it 

causes pain. Because Figueroa had received a significant dose of pain 

medication, his ability to move his fingers was related to less pain, not 

necessarily because the swelling was going down. Figueroa was discharged at 

5:28p.m., an hour after having received the Demerol. Dr. Zafren opined than an 

hour was an insufficient amount of time to observe an extravasation injury 

because compartment syndrome evolves over a period of time. Further 

observation should have occurred because the golden time within which to treat 

compartment syndrome is six hours before irreversible tissue damage would 

occur. Here, the surgery was not performed until eight hours after the original 

injury. 

In reviewing the discharge instructions, Dr. Zafren opined that the 

instruction that "your symptoms should improve within 24-hours of treatment" 

was intended for the abdominal pain. Dr. Zafren testified that a more appropriate 

instruction would inform the patient that he should return to the emergency room 

within a certain amount of time "if not improved and immediately if your condition 

is getting worse." Dr. Zafren testified that the written discharge instructions did 

not meet the standard of care because there was nothing in them relating to the 

treatment for extravasation, should complications occur. 

Outside the presence of the jury, the court addressed whether Dr. Zafren 

was sufficiently qualified to render an opinion on the issue of proximate cause. 

Dr. Zafren testified that he reviewed the records of Dr. Muoneke, who performed 

11 
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the fasciotomy and follow-up care for Figueroa. Dr. Zafren testified to a 

reasonable degree of medical certainty that Figueroa might not have experienced 

the problems that were documented in Dr. Muoneke's medical records had he 

received the appropriate care within the six hour time frame. 

In its ruling permitting the testimony, the court stated: 

My ruling is I am going to allow the testimony. I think that the points 
made by the defense primarily go to the weight of the testimony. I 
recognize at this time is a close call. I would also note that there is 
no claim of unfair surprise, because he did testify to this at his 
deposition, even though that the defense didn't concede that he 
was competent to give that testimony. 

Both parties stipulated to the admission of Dr. Muoneke's medical records on his 

treatment of Figueroa. Those records indicated that Dr. Clark's observations of 

Figueroa were in agreement with Dr. Muoneke that the lapse of time between the 

extravasation when compartment syndrome began and when Figueroa went into 

surgery to correct the problem. This was sufficient to establish causation. There 

was no error. 

Jury Instruction 

Dr. Ryan argues that the trial court erred in not giving WPI 105.08.19 As 

noted in Ezell v. Hutson, "Jury instructions are sufficient if they allow the parties 

to argue their theories of the case, do not mislead the jury and, when taken as a 

whole, properly inform the jury of the law to be applied."20 We review de novo 

19 6 WASHINGTON PATIERN JURY INSTRUCTIONS: CIVIL 105.08 (6th ed. 2012). 
20 105 Wn. App. 485, 488, 20 P .3d 975 (2001) (internal quotation marks and 
citations omitted). 
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whether an instruction is an error of law. 21 But, the giving of a particular 

instruction is reviewed for an abuse of discretion.22 

The "error of judgment" instruction found at WPI 105.08 is used to 

supplement the standard of care instruction and should be given with caution and 

"be limited to situations where the doctor is confronted with a choice among 

competing therapeutic techniques or among medical diagnoses."23 The 

instruction proposed by Dr. Ryan reads as follows: 

A physician is not liable for selecting one of two or more alternative 
courses of treatment and/or diagnoses, if, in arriving at the 
judgment to follow a particular course of treatment and/or make a 
particular diagnosis the physician exercised reasonable care and 
skill within the standard of care the physician was obliged to follow. 

Dr. Ryan argues that this instruction was proper because he and his expert both 

testified that the exercise in judgment in deciding to discharge Figueroa under 

the circumstances was reasonable because of the symptoms presented upon 

return from the radiology department. But this is different from a situation where 

the physician has a choice among different therapeutic techniques. The issue 

was whether Figueroa had acquired compartment syndrome and whether Dr. 

Ryan exercised reasonable care in his diagnosis or discharge instructions. Here, 

no written discharge instructions were given relating to extravasation or the need 

to immediately return if continued or worsening pain occurred. There is no 

dispute about which discharge instruction should have been given. 

21 Ezell, 105 Wn. App. at 488. 
22 Thomas v. Wilfac. Inc., 65 Wn. App. 255, 264, 828 P.2d 597 (1992). 
23 Watson v. Hockett, 107 Wn.2d 158, 165, 727 P.2d 669 (1986). 
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The jury instructions as given informed the jury of the applicable law and 

presented Dr. Ryan with the opportunity to argue his theory of the case. Dr. 

Ryan's instruction does not fit the facts presented in this case and would have 

confused the jury because it is not clear that the treatments advocated by the 

experts were alternative choices or that there were only two choices available to 

administer to the patient.24 

The instructions set forth the burden of proof that Figueroa needed to 

establish, including whether Dr. Ryan failed to follow the applicable standard of 

care.25 Thus, Dr. Ryan was able to argue that he gave the appropriate standard 

of care in this situation. There was no error. 

New Trial 

Dr. Ryan argues that the court erred in not granting a new trial because of 

alleged juror and attorney misconduct. Dr. Ryan further argues that the trial 

court abused its discretion when it denied his motion for a new trial after a juror 

posted comments regarding the case on Facebook. A juror's communication 

with a third party about a case constitutes misconduct.26 The trial court may 

grant a new trial only where such juror misconduct has prejudiced the 

defendant.27 

24 Nelson v. Mueller, 85 Wn.2d 234, 238-39, 533 P.2d 383 (1975) (There is no 
error in refusing to give an instruction where the proponent of such instruction 
adequately argued their theory to the jury.) 
25 Ezell, 105 Wn. App. at 488. 
26 State v. Depaz, 165 Wn.2d 842, 858-59, 204 P.3d 217 (2009). 
27 State v. Earl, 142 Wn. App. 768, 774, 177 P.3d 132 (2008). 
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Here, no such prejudice was shown. The juror's comments were limited 

and innocuous. They were nothing more than a description of the juror's day 

interspersed with the following related comments on her jury duty: 

• Spent the day in Superior Court doing my civic duty. On jury duty 
for next 2 weeks. 

• Day 3 of jury duty. Very difficult to listen to a translator during the 
questioning. I can pick out some words. 

• Day 4 of jury duty, off on Friday, and back to the jury on Monday. 
Hope to finish by noon on Thursday. It's been interesting. Love the 
1 % hour lunches. 

• My civic duty, jury duty ended today with a negligent claim on the 
doctor. This was tough to decided $s to the plaintiffs. Mentally 
exhausting! 

While it was inappropriate for the juror to post anything on Facebook regarding 

the case, these comments were not prejudicial to Dr. Ryan.28 

During closing argument, Figueroa's counsel referred to the facts of an 

unrelated case in which a physician, Dr. Charles Momah, sexually abused 

patients while they were under anesthetic. Dr. Ryan objected and the court 

sustained, striking any reference to the unrelated sex abuse case. A jury is 

presumed to follow a court's instruction. 

On appeal, Dr. Ryan also objects to additional comments of Figueroa's 

counsel, but failed to make any objections thereto. Dr. Ryan takes the 

statements out of context and mlscharacterizes those comments as racist, 

picking and choosing certain portions of the argument. When the argument is 

read in its entirety, it does not convey racist overtones. 

28 See State v. Theobald, 78 Wn.2d 184, 186, 470 P.2d 188 (1970) Gurer's 
question to a witness on a trip to the crime scene, held not to be prejudicial, 
where such question and answer were unrelated to an important issue in the 
case and produced no evidence different from the in-court testimony). 

15 



No. 68272-5-1/16 

The trial court did not abuse its discretion in any of its rulings. We affirm 

the judgment of the trial court. 

WE CONCUR: 
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