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. INTRODUCTION

Defendants/Respondents Willam Lo B Dossaulty, Barbara L
Byram: Yevgeny Jack Heomer, Withem Lo B Dussault, PR and ihe
Dussauly Law Group (eollectively “Dussault™ were originally smployed
to draft a Special Needs Trust Agreemenmt (“Trast™) for Plaintiff Appeliant
Rachel Anderson, formerly known as Rachel Marguerite Rogers ("Ms.
Anderson™), and later employed by Wells Fargo Bank to prepare annuad
reports and submit them for approval.

The Hmited scope of this work dogs not create & doty of gare to
Ms, Anderson relating to decistons that Wells Fargo or the other trustees
made in the cowrse of administering her Trust. Ms Anderson ignores
Dussaalt’s sctual role in preparing annusl reports and argues that they
nevertheless had & general duty of care in matters thet Dussaali svas not
involved, either as a decision maker or legal advisor. The undisputed facts
show that Dussault had a very limited role and did not provide improper
legal advice to Ms. Anderson or anyons elge.

Ms, Anderson has now shandoped her clatm that Dussault
hreached & fduciary duty 1o her. but continues to claim that Dussault’s
actions fell below the standard of care to her.  In her opening brief, she

does not address the several issues and defenses relating to the Hnality of



the court’s approval of the annnal reports, so these issues gnd defenses
form an independent basis for this cowrt’s affieming the trial court.
I ISSUES PRESENTED FOR REVIEW
Assignment of krror
Dussanlt assigns no error o the trial court’s proper decision to
prant sumimary judgment of dismissal i favoer of Dussanlt
Issues Pertaining to Assigaments of Ervor
Dossault disagrees with Ms. Anderson’s statemaent of issues.
Dussault belioves that this appeal presents two issues, which are more
properly stated as follows:
1 Whether the trigl court did pot ey in granting sumutiary
jndgment of dismissal for Dussanll, where:
{1) Dussault represented comporate wtustee Wells Fargo
Bank solely in the capacity of preparing and presenting srumal
roports 1o the superior cowrt, and bad no duty te son-cliont Mg
Amlerson;
{2} under Washington™s Trusted’s Accounting Act, Chapter
11.106 RCW, the Clallam County Superior Cowt's approval of
Drssault’s annual reports bars Ms. Anderson from claiming ervors

ity the administration of her Trust many vears later;

3
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(3) Collateral estoppel bars Ms. Anderson’s claims against
Dussault because she had fatled to appeal the dismissal of her
mother Andrea Davey, formetly known as Andres Rodgers ("Ms,
Davey™);

{4} Ms. Anderson should be judicially cstopped rom
arguing thet the Trust was mismeangged after accepting the benefits
of the Trust’s management for so long;

{3} Res judicata bars any argument that the Trust was
mismanaged because Mso Anderson brought csuses of action
identical to those that her grandmother and father ansbecessiidly
raised in the trust proceedings; and

{6} Neither Dussault nor any other defendamt violated the
torms of the Trust, which permitted purchases for transportation,
computers, and real property.

2 Whether this court should award Dussault their reazonable
sttomey fees and costs on appeal.
i, STATEMENT OF THE CASE
A A Bpecial Needs Trust was created for Ms, Anderson,
Ms. Anderson was bormen Joly 35, 1990, When she was six vears

ald, she was kicked in the face by a horse and sustained major injuries.

S450120.doe



An independemt procecding was brought t© approve a 3300000 minor
settfement in Clallamy Copnty Superier Court Cause No, §7-4-203-6, CP
47696, Richard McMenamin, Ms. Anderson’s attorney at the time, and
his firm (eollectively “MoMenamin®) hired Dussault to propare a trust for
her. This work was done dn 1997, and McMenamin was billed for these
services. OF 345, The Trust was funded with two separvate installments
totaling BIRT.160.66. CP 447, 504,

The Trust’s stated purpose was 0 provide a svstems for handling
and managing these funds for Ms, Anderson's benefit and o ensure that
she would still be eligible for government and private funding that might
be avatlable to her based on her injuries and disability. CP 476-78. Under
the Trust, “transportation”™ is & reimbursable expense:

Nothing  herein  shall preclude the Trost Advisery
Committce from purchasing those services and ltems which
promote the  beneflclary™y  hoppiness,  welfare  and
development, including but not Himited to vacstion and
reoreation trips away from places of residence; exponses for
& traveling compsnion i requested  or  necessary,
enfertatnment expenses, and Wansporiation coss.

CP 482, In addition, section 1T () of the Trust provides:

{t) The Trust Advisory Commitice shall have sbsolute and
unfeitered discretion to detorminge when and I RACHEL
needs regular and extra supportive services as referred to in
the paragraph above. The Trust Advisory Conunitice may
dirvect the Trustes to muke or withhold payment al any time
and moany ameuntt  as the Trust Advisory Committes

S450120.dve



deems appropriste iv the oxercise of s diseretionn. The
exercise by the Trust Advisory Comnittes of its discretion
shall be conclusive and binding upon all persons.  This
Trust iz explicitly intended to be a discretionary Trust and
not g basic support trast,

I

Wells Fargo Bank acted as the financial trustes. UF 473,476, M
McMenamin and her mother Andrea Davey, formerly known as Andegs
Rodgers ("Mas. Davey™), were appointed as the Trust Advisory Commites
{the "TAC™Y. CP 472,476, Wells Fargo employed Dussault. OP471.72,

B, Drussault was omployed to prepare periodic reports.

In late 1999, Wells Farge emploved Dussault to prepare annual or
semisamnual reports, CP 346,473, Dussaalt worked only for Wells Fargo
angd had ne other involvement in the Trust's management, CP 346-48.
Clallam County Superior Cowt Judge Ken Williams approved each annual
or semd-annual report, and these reports addressed overy e i Ms.
Anderson’s complaint. TP 349-59, 368-424,

. My, Anderson’s next friends confested the 28022043
report.

Qu Augast 27, 2001, Ms, Anderson’s cunrent gttorney Carl Gay
wrote 1o the TAC and Wells Fargo on behalf of Mg Anderson’s father and
maternal grendmother complaining of a number oftTrust ftermy. He

complained primarily of the purchase of 3 vehicle and a 31% interestin a

[ 33
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home shared by Joe Lavcaster and Ms. Davey, who had been in a
meretricious relationship. CP 360-81, 370, The Trust had purchased its
real-property interest for $33,000. P 396-407. Davey and Lancaster’s
relationship had onded by the time My Gay wrote his letter, and Mg
Anderson and Ms, Davey were ii\:«*ing ghsewhere, CP 370

Dussault filed a report and sent Mr. Gay a copy on Februwy 7.
2002, CP 364-05. Gay wrote another letter o Dussault on February 12,
2002, alleging all the matters that are now in Mz, Anderson’s complaint.
CP 366-67, Consegquently, Dussanlt did not move for approval of the
annual report in an attempt to address Mr. Gay’s complaints. CF 34647,
Tt July 2002, Mr, McMenamin resigned from the TAC, CP 347, Dossault
presonted a two-year report on December 6, 2002, CP 36873, The repont
recommended that the court appoint Wells Fargo as sole Trustee and
dissolve the TAC, CP 372, Following a lengthy continpance, the matter
was heard on July 11, 2003, and Indpe Williams approved the twe-year
report aver My, Gay's objections. CF 347, 374-76.

D. Dussault continued to prepare periodic reports,

The Lancaster house was sold in 2005, and the Trust recaived
$49,135, a net profitof 26%. CF 396407, Dussault continued to prepare

period reponts that were submitted o, and approved by, the Clallam
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County Superior Cowrt.  OF 347, 377-409.  Dussault prepared and
submitted & report to the court on Decenther 4, 2009, CP 347, 41124,
That report was approved on December 14, 2008, Ms. Anderson received
notics of the order but did not oppose or appeal the court’s approval. CP
42124,

E. Mas. Andeveon fHed snit.

Thwee days belore her twenty-first birthday, Ms, Anderson filed a
lawsait in Clallam County Superior Cowrty claiming thet the defendants
wers responsible for danwages in the amount of $58,873 plus prejudgment
interest by breaching their fiduciary duties o her and committing legal
malpractice. CPA70-75. She bases these claims on allegations that Wells
Fargo, the TAC, and Dussault were responsible for (1) approving the
purchase of a minivan,’ {2) reimbursing travel expenses, {3) purchasiog
computersy, (4} failing to collect rent for the Trust’s interest in the house of
$20,000, and {5} making unauthorized paymenis to Ms, Davey of $1,500.
CP 497-504.  The superior court approved all of the expenditures
mentioned i the Complaint and s contemporancous amual reports that

Wells Fargo submitted through Dussault.

" According t Ms Anderson this was really & tworysar old Mercary Trager. P 58,

7
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¥ The trisl court properly granted sommary judgment of
dismissal of Ms. Andersen’s Complaint.

On Jaouary 3, 2012, Dussanlt moved for summary jdgment of
dismissal, arguing he had done little other than prepave reports and thoss
reports were accurate, Dussault also raised various defenses including the
superior court’ s approval of the accounting even in the face of opposiiion
from Ms, Anderson’s relatives. CF 345-454. On Januery & and 27, 2012,
the other defendants also moved for summary judgment of dismissal, CP
143108, 169204, Ms. Anderson filed a response, and the defendants
filed reply memoranda in support of thelr motions. CP 458142

On February 24, 2012, the Honorable Jay B Roof heard oral
argument and gravved these motions,  On February 2%, 2012, the count
entered its Order on Motion, P 30-22.  On March 28, 2012, Ms
Anderson filed a fimely appeal,  CF 14-19 Judpment was entered

disrnissing afl the defendants on Mayv 4, 2012 CP 51013,

L. Ms. Anderson’s Siatement of the Case Is not completely
accurate,

Generally, Ms. Anderson correctly recites the facts but includes
statementy of hor own opinion that have no support in the reeord. For
example, she notes that her acopumting expert R Duane Wolfe dags not

nnderstand why a 34,400 charge in carly 2003 appears without detail,

3}

o
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App. Brooat 12 o7 OF 302 The inercased professional fees were the
mermeddling of Ms. Anderson’s father and grandosother who were
represented by Ms. Anderson’s current counsel. CP 346-47. In addition,
Ms. Anderson characterizes Ms. Davey's purchase of g twoeyear-old
Mercury Tracer blossons ax a “sporty ear”™ and “decam car™ App. Bre st
8, 27 Ms. Anderson also complaing for the first time that Ms. Davey was
misappropriating money, an allegation not {ound in her Complamt. App.
Br. a1 27; CP 36-62.

M Anderson correctly describes Dussanit’s role in this lawsuit
“Wells Fargo, ag trustee, hired Dussault {and others In s law fom,
collectively Dussaalt’) to be the bank’s legal counsel for purposes of
preparing the annual accounting reports to the court pursuant to The Trost
Agreement.™ App. Br. at 6 see OF 346,

IV, SUMMARY OF ARGUMENT

This court should allirm the trial court’s decision to dismiss
Dussauit. Dussault represented Wells Fargo Bank solely in the capacity of
preparing and presenting anmual reports o the superior cowrt.  Dussault
had no duty to Ms. Anderson because she was not 8 client. Under the
plain terms of the Trust, there was ne nusmgnagement in irustees

prrchasing her transportation, s computer, and a real property inferest.

S430120:dee



FEven it Dussault owed 2 legal duty o M. Anderson, collateral
estoppel bars her claims because she failed to appeal the dismissal of Ms.
Davey.  Res judicata also burs any argument that the Trust was
mismanaged becauze My Anderson brought canses of action identical to
those that hor grandmother and father unsoecessfully raised in the trust
proceedings. In gddition, under Washington's Trustee’s Accounting At
the Clalloma County Superior Court’s approval of Duossanlt's reporis
prohibits Ms. Anderson from claiming errors in the adminisiration of her
Trust many years later. Purther, this cowt should judictally estop Ms.
Anderson frem arguing that the Trust was mismanaged after she aeeepted
the benefits of that Trust’s management for years.  Finally, this courd
should award Dussault their reasonable attorney foes and costs on appeal.

V. ARGUMENT
A The standard of review hers iv de nove, and the record
supports summary judgment of disnyissal as o matter of
faw,
judgment. Pac Nw, Shooting Park Asse’n v City of Negaeim, 1538 Wnld
343, 350-51, 144 P3d 276 {2006} Summary judgment is proper if the
pleadings, depositions, and other documents show that “there is no

genuine issue of material fact and that the moving party is entitled o

10
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judgment as a matter of faw™ CR S&(e).  Factual disputes must be
materisl to survive sununary judgment, and a “material faet” s one on
which the culcome of the litigation depends.  Morgen v Kingen, 166
Wia2d 526, 533, 210 P.3d 993 (2009). This court construes evidence in
the lght most favorable o the nonmoving party. Ses Pav. Mw. Shooting
Fork dsv’n, 158 Winld st 350
i the m@ing party shows the sbsence of @ penuine isswe of
materigl fact, then the burden shifts to the nonmoving party to set forih
spectfic facts that would raise 8 genuine issue of material fact for sl id
at 3530-51. If the nommoving party fails fo show an issue of matenial fact
a5 to any clement of g claim, then swnmary judgment on that claim s
appropriate. Jd at 351,

B. Ms. Anderson failed to preserve possible arguments
below and fails to address others no appeal.

i. Ms. Andersen failed to challenge several of
Dussault’s arguments at the irial court,

Washington courts “do not generally consider on appeal issues not
briefed or argued in the trial cowrt™ Associated Gen. Contractors of
Wash, v. King Cownty, 124 Wn2d 855, 859, 881 P.2d 996 (1994} see

Forres v Clly of Angeortes, 97 Wi, App. 64, 84, 981 P.2d 891 (19991 In

i1
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her response to Dussault's motion for sunumary jndgment, Ms Anderson
did not address several of Dussault’s key asguments. P 30-31,

First, Ms. Anderson did not address the problem that she was
challenging a decree entered years before.  Bven if the sainte of
limitations was tolled, relief from an order or decree nmst be brought
under CR 60 and must be trought within one year, Ms, Andorson was two
years late, COF 448-50. She did not address that defense. COF 30, 83,

Second, Dussault demonstraied that Washington law did not
porngl the Trust o collect rent from Mr. Lancaster. COF 439, Ms,
Angderson made noe response,  This olaim for rent amounts to over §20,000,
which is almost half of her damages claim. CP 83-93, 438,

Fioally, Ms. Anderson rested below on her bare assertions that
expenditnees on the vehicle, the computer, and Mr. Lancaster’s home were
imappropriste.  CF 8§86, Dussanlt spent cousidersble time showing that
these swere authorized expenses and well within the language of the Trust

CP 436-40. Ms. Anderson made no counter arguments and presented no

applicable authorite, CP 86, 436-40.

12
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2. My, Anderson abso failed o address seversl Key
issues in her opeping brief and camnet argue
them in her reply.

In her opening brief, Ms. Anderson does not present grounds for
reversal on the Trust Acconnting Act, res judicata, collateral estoppel, or
related {ssues thoroughly argued and presented by the defendanis to the
trial court, CF 440-50.

The plaintiffs belatedly rafsed the subject in their reply

brict.  We have held consistently, however, that an

appellant may not present contentions or nrge in his reply

brief sy grotunds for reversal not clearly pointed ond fn his

original brief.

Dore v, Kinnear, 79 Wn2d 758, 783, 489 P2d 898 {1971}) see RAP
FI3(a) 6 RAP 10.3ke) The delendants thoroughly srgued these issues
below, but Ms, Anderson does not mention any of them in her opening
brief, OP 130-36, 33440, 440-80, Her fatlure o address these defenses
bars her from arguing those Issues in 8 reply brjef

L 6K Collateral estoppel bars Ms. Anderson’s claims against

Dussault becanse she had fadled to appeal the dismissal

af Ms. Davey from the action,

Ms. Anderson must dempnstrate that she preserved her issues in
the trial court, but & “successful litigant need not cross-appeal in order 1o

urge any additional reasons i support of the judgment, cven though

rgjected by the wial cowrt,™ Peterson v, Hagan, 56 Wn.2d 48, 52,351 P.2d
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127 {1960),  Dusssult now has an additional reason.  Because M
Anderson has sot appealed Ms. Davey™s dismuissal, Mg Anderson camot
recetve effective relief,  CF 14-19, 51012, There is no controversy,
“This court has uniformly held that it will not consider or decide cases
when no controversy longer sxists™ Savles v City of Searile, 119 Wash,
12, 13,204 P, 778 (18223

Late in the case, Ms. Andersom began to acouse Ms. Davey of
misappropriating funds. CF 56-62, Ms. Davey was on the TAC when it
spproved all of the magjor paymients of which Ms. Anderson now
complains, snd if Ms, Davey has been dismissed and judgment rendered in
her favor, Ms. Anderson’s claims against the other defendants would be
barred by collateral estoppel -as to every relovanmt issue in this mater
Every clatnt in Ms. Andomon’s Complamt lumps sl the delondants
together as having wronged her, CP 473-74, I there is o olaim as a
matter of law against Ms, Davey, there cannot be a claim against the othey
defendants.

In Cunsingham v Swte, 68 Wy App. 362, 564, 811 P.2d 235
(18913, 8 motorist seriously injured in an sutomobile aceident sued his
attorneys, among other people, for falling to file 2 tort claim with the

Federal Government.  The superior cowrt grantad summary judgment in

{4
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favor of the attomeys in the logabamalpractice action because the prior
partial summary judgment order tn federal court wag entitled to collateral
estoppel effect, and the court had held that inadequate striping and lighting
of the meilitary base gate where the eollision veourred was not a proximate
cause of motorist’s injuries,  Thug, the failure of the attorneys to file a
claimy was not material,  “[A] nigorous finality reguirement doex not
implement the purposes of collateral estoppel: o protect prevailing parties
from relitipating issues already decided in thelr favor, and to promote
judicial eeonomy.” Ll at 566,

For collatersl estoppel to apply, the party secking

application of the doctrine must establish that (1) the issue

decided in the sarlier proceeding was identical to the lssue

presented in the lner proceeding, {2} the carlier procesding

ended 1n a judgment on the merits, (3} the party against

whoem collateral estoppel s asserted was & party to, or in

privity with a party to, the carlier proceeding, and (4)

application of collateral estoppel does not work an injustice

on the party sgsiust whom i s applied.
Christensen v, Grant Cowny Hosp, Dt Neo 1, 1532 Wnld 299, 307, 96
P3d 987 (2004); see MoDaniels v, Corlvon, 108 Wnld 299, 303, 738
P2d 254 (1987 Chaw v Seamile, 60 W, App. 115, 119, 802 P2d 822
{1981y

A similar result was reached in Fire v Lee, 11 Wi &pp. 21, 331

P2d 964 (1974). There, the defendant in a wrongful gamishment
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progeeding was dismissed after testifving she had nothing to do with the
garnishunent and would not have gutharized it Her former attemeys amd
co-defendants then moved for summary judgment, claiming that if the
principal was not Hable, they could not be as heragents, & at 33,

The application. of collatoral estoppel here leaves Ms. Davey
dismissed, no appeal taken from her dismissal” and ne error assigned 1o
her dismissal.  Consequently, as an alternative and new basis for
sustaining the trial cort’s decision, collateral estoppel now bars Mg,
Anderson’s action. A party may raise a now issue on appeal o sustain 2
trigl cowrt’s decision, assuming the record is sufficienily developed o
permit review, Peferson, 56 Wn2d of 52,

2 Drussanlt owed no duty to Ms. Anderson.

Ms. Anderson’s argument thal Duossaull owsd some direct
obligation fo her ignores mmportant {acts that she doey net dispute.
Dussault set out the finn’s participation in this matter, and sio one has
taken isspe with that, OP 34548, Ms, Anderson does most claim anything
was wrong with the Teogt, only with s administration, and Dussault’s
participation in its administration was the preparation and presentation of

anmual reports to which she also gsoribed we fault, & Ms, Anderson

-
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claims the sctions of the TAC in approving payments were not in aceord
with the Trost.  Dussaudt never represented the TAC, CP 347, Ms
Anderson’s claim against Dussault has no basis in the record.

Whether an individual owes another 8 legal duty is a lepal
question, See, g Schooley v. Pinch's Deli Market, Inc., 134 Wn 2d 468,
474, 981 P2d 749 (1998Y; Hansern v, Friend, TIR Wn2d 476, 479, 8§34
P24 483 (19923 In the context of a probate, the Washington Supreme
Cowrt set out the criteria determining whether an attorney owes some duty
1o 8 noneclient. In Trask v Buoder, 123 Wn2d 835, 844, 872 P.2d 1080
{1994), the Court held that the personal represeniative, not his aitorney,
awes the beneficiaries & fiduciary duty to act in the estate’s best interest,
Whaere the personal representative’s conduct falls belew this standard, the
estte amd beneficiaries may bring an action against i for breach of
fiduciary duty, Id at 843; Hesthagen v Harby, TR Wn2d 934, 481 P.2d
438 {1971y By direcling estate beneficianies o fle suil against the
personal represemtative for breach of fiduciary duty, Washington law
properly places the emphasis of estate decision making upon the persenal
representative.  huportantly, this mie does not shicld attorneys hived by a

personal representative from legal malpractice. I an estale”s attormey
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neghigently advises a personal representative, the sttomey may still be
Hable 1o the personal representative, Trask, 123 Wn.2d at 844,

Only two cases depart from the result in Prask, wad those involved
atlorneys who represented guardiang who absconded with thetr ward’s
money. See fu re Estgle of Treadwell, 115 W App. 238, 243, 61 P3¢
1214 (2003, In re Guardionship of Kavan, 110 Wa. App. 76, 81-82, 38
P.3d 396 (2002} The attoreys Had failed 1o advise the puardians to post &
bond or place the money e blocked account as required by taw.

In the abscoce of an express lawyer-chient relationship,

Washington cowts use a multi-factor balancing test st

forth in Trask to establish whether the lawyer pwes the

plaintiff a duty of care in @ patticslar transaction. the conrt
must deternune:

i The extent to which the transaction was
imended to benefit the plaintifh

2 The foreseeability of harm to the plaintiff

3. The degree of certainty that the plaintiff
suffered injuryy

4. The closeness of the connection between the

defendant’s conduct and the injury;

The policy of preventing foture harm; and

. The extent to which the profession would be
unduly burdened by a nding of Bability,

Co

Kargw, 110 Wn. App. at 81-82 {quoting Trask, 123 Wnld at 843) see

Freadwell 115 Wn App. at 243,
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Culy the first of the six Trask criteria is arguably met in this case”
Wells Fargo ix a corporate trustee and financially capable of addressing
any harm # might cause were it & mismanage Ms. Anderson’s Trust, CP
460, 473, Ms Anderson’s allegation is little more than 8 claim that
Dussault should have checked Wells Farpo's work.  But the cost of
double-checking the work of a professional trustes by the lawyers hived 1o
submit required reports ix self-defeating,

Further, a trustes may have very divergent interests from those of
the beneficiary; the claim that the trustes’s sttorney has some duty to the
beneflciaries of the trust rarely comes up. Where it has, however, the
claim i not sustained.

*A trustee In the traditional sense hag broad discretionary
powers over the ostate assety and must make difficult
investment and disiribution decisions. The attorney for the
trustee must assist the trastee o make these diserelionary
decistons.™ Leyvbav. Whirley, 120 MM, 788, 774,907 P.2d
172, 178 (1993 In Durham v Guest, 142 KX M. 817, 171
P34 736 (2007, overrided on other grownds by Durkeam v,
Guest, 145 NLML 694, 204 B34 19 (2009), the Supreme
Court of New Mexico stated: “{Aln attorney has no duty fo
the nonchiery beasliciary of a client fiductary, everny when
the attorney represents the clent in the clients role as a
fiduerary, o sueh a duly would signiticently impair the
porformance of the attorney™s obligations t© his or her
client,™ 142 NM. a1 8§23, 171 P3d at 7682, In Leyba v
Whitley, the Supreme Cowrt of New Mexico recognized

¥ Ms Andersen s oot the sole beneficlary of this Trist Others mray be benieficisries,
including her helry, the State of Washington, and the United States,

19
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that an. adversarial relationship can develop betwesy an

attorney’s client and a third party o whom the atiomey’s

chient owes & fiduciary duty. See 120 NAL at 771, 907

Pad at 175, The Supreme Court of New Mexico stated:

“Tihe estate and ity beneficiaries are incidemial, not

udtended,  benefiviaries  of  the  atlornsy-personal

representative relationship.”™ 120 NM. at 776, 907 P2d af

180 (adopling the reasoning of the Suprene Count of

Washington in Trask v Buler).
Murphy v, Gorman, 271 FR.D 296, 31314 (D, NOML 20100 The Misphy
court relied on Trask which is the standard that New Mexico gourls
adopted.

{ther courty ave in accord. See. e g, Firestone v, Gulbregth, 747
F. Supp. 1556, 1571 (8.1, Ohio 19803, rev'd in part on other growsds, 25
F3d 333 (oth Cir, 1994), Firestone v, Galbrearh,, 67 Ohto St 3d 87, 616
NE.2d 202, 203 (Ohio 1993) (quoting Stvon v Zippersigin, 32 Ohio 5.
3d 74, 512 WE2d 636, 638 (Obie 19871 ("1 is by now well-established
in Ohio that an attorney may not be held liable by thind parties as a result
of having performed services on behall of & client, in good faith, unless
the third party is i privity with the clicnt for whom the legal services were
performed, or anless the attornsy acty with malice™); Saks v Danon Ratke
& Co, T Call App, $th 419,431, 8 Cal. Rpte, 2d 869 (Cal, Ct. App. 1992)

{pursuant te Calitornia probate law, benefictapies” cause of aclion is

against trustee only; no standing for achon against trustee’s  attorney ) fn

20
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re Extate of Brooks, 42 Colo. App. 333, 33637, 596 Pd 1220, 1222
{Colo. Ot App. 1979} (rustee’s atorney owes no duty to beneBioiary
unless mvolved in active fand)y, Thompsen v Vinson & Elkins, 859
RW 2 617, 621-22, 624 (Tex: App. 1993} (ne fiduciawry relationship
exists between the beneficiary of trust and frustee’s attorney); see aive 2
R, Mallen & I Smith, Legal Madpractice § 264 (3d ed. 1989 & Sopp.
1993), of Goldberg v. Frye, 217 Cal. App. 34 1258, 1269, 266 Cal. Rpir.
483 {Cal. Qo App. 1990) Mparticularly in the case of services rendered for
he fiduclary of & decedent’s estate, we would apprehend great danger in
finding sty dulies in favor of beneficiaries™ ) Neal v Baker, 154 L App.
Ad 483, 487, 141 HL Dec. 517, 5351 N.E2d 704 (1L App. Ct. 199403
{primary purpose of attarney-client relationship was to assist the executor
in the proper administration of its duties; no duty to beneficiaries),

Even courts that have not adopied the tests of Trask have accepied
its rationale as applied in the case of a frustee.

To hold that an attorney’s duty of care rims not only 1o the

Hiduciary-chient, but also to those to whom the fiduciary’s

dutics run, would be particelarly problomatic in this

context, A {rustee’s attornsey s charged with the task of

advising the trustes on issues ranging from the trustee’s

fiduciary obligatiens to how to manage conflicts in the

beneficiaries” personal objectives,  The attosney cannot

simulianeously advise the trustee and serve the ceonomic

interests of each beneficiary without visking conflicts of
interest,
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Roberts v Fearey, 162 Or. App. $46, 555, 986 P.2d 690, 69% (O C
App. 1999},

Ma. Anderson’s clabms rest solely on the opinion she obfained
from expert Gary Colley, who concluded, “There s little distinction in
advising the guardian of the estate of an wmeapacitated individual and
advising the trustee of a trust for an incapacifated individual™ CF 140.
But there iz a very large difference, as the cases cited above demonstrate.
Unlike Keror and Treadwell, which involved impecunious guardians whe
stole thelr ward's money because the attorney fatled to Tollow black-letter
law, this case tnvolves a financially sound corporate trustes who, at most,
is alleged not to have adhered sirictly to the texms of the Trust. Ms
Anderson will sutfer ne loss becpuse a corporgie trustee such as Wells
Fargo ean cover damages now and inthe future i 1t erred; & professionally
managed trust s unlikely to injure the cend gue; there 18 ho vonngetion
between the alleged harm < unauthorized payments — and Dussault’s
preparation of annual reports after the fact,  Further, oreating additionsl
duties to third parties would paduly and unoecessanily burden the legal
profession in situations where attormeys such as Dussault are hired 0

perform discrete services for corporate clients.
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The Trastee’s Accounting Act bars Ms, Anderson’s
Iawsuit,

The Trustee’s Accouniing Acty Chapler 11106 RCW, provides
spevific procedures for a trustes to avoid lisbility for decisiond made
during the administration of a trust. Under that statute, the trustee must
submit routine reports o the court for approval and when the cowt
approves the report, the deeree 18 final and binding on all, including those
who are incapacitated or otherwise not sud furds. RCW 11.108.060-.080.
Annually, the Trostee made reports and annually, the superior court
approved those reports,

The history of trusty and irust accounting i3 peppered with a
naultitude of problems posed by opportunists such as My, Anderson and
dishonest trastess. Trustees and thelr attorneys often had to justify WHONS
that may have bappened years before and under wvastly different
circumstances. Untid 2 Bnal accounting was approved, a trusteg was not
proteeted by interlocutory orders approving hisveports, In B re Felerson,
12 Wn2d 686, 123 P.2d 733 (1942), the Washington Supreme Cowrt held
that ex parte applications for foes in an estate were not final and binding
and would be reviewed at fngl sccousting.  There, the personal
represestative and his attorneys bitked the estate of substantial assets over

the course of a decade and a8 half, and when final scconnting came, they
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tak

34801 30.doc



were surcharged for those fosses. The Trust Acconnting Act provides that,
a5 10 trusts, the court must sorutinize accounts after due notice 1o affectsd
parties. This precludes the dual injustices represented by Pererson? The
trpstee iy held o account for his conduct routinely, and in retum he
recelves final approval thet is not subject to later attack.  This s in
harmony with notions of fisality in judicial proceedings.

All of the Bmutations that may arguably apply to this action bar
Ms. Anderson’s claims.  As discussed above, the Trustee’s Accounting
Agt bars any relief over frust decisions once approved by the cowt.
Berause the statute clearly provides that the decree “shall be deemed final,
conclusive, and binding upen sll the parlies interested including all
fneompetent, unborn, and unascertaned beneficiaries,” 1t precludes her
from coniesting the court’s prior determingtion. ROW 11106080, The
court’s periodic decress are conglusive bovause neither she nor any other
interested party appealed them.

But the decrees werg not just “fingl, conclusive, and

binding™ as 1o the propriety of Pomberton's actions and

disposition of trust funds,  They were alse “final,
conclusive, and binding™ as to any surcharge for losses

* Jn ke Cooper’s Estade, 39 Wal2d 407, 238 P.2d 469 (1051 s copteraporaey o dn re
Forervon and comes 1o & much different vesull, Bt like this case, 8 re Cooper fovelved
g Formal s, Byen though this briel refers interebangesbly 1o trusts, estgies, and
guardianships, which all &l vader Title ¥ ROW, there i3 a clear statutory difference dn
the way trusls srerodtingdy reporied and’ adminisiered. The flaglity of perledic veports
appiioy ondy o s '
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caused by Pemberton's negligent or willfid breaches of

trust. When he fatled to appeal, Barovic relinquished hig

right to recover these losses and the trial conrt erred when #t

awarded imterest on the reimbursed sums.
Barovic v. Pemberron, 128 Wn, App. 196, 201-02, 114 P.3d 1230 (2003}
Negligence or even intentional violations of the trust are not recoverable,

Nor van Ms. Anderson seek equitable relief. This relief must now
be claimed under CR &0(b), and, in the case of a minor, must be hrought
within one year of the minor reaching majority, CR 60(b). This result is
consistent with Sections 72 and 74 of the Restarement (Second) of
Judgments,  While minority may preclude the application of a prior
adjndication, it will not do so if the “person sesking relief failed o
exercise reasonable diligence™ Id § 74, CR 60 establishes “reasonable
diligence™ as oune year.

Ms. Anderson has not, however, pled fraud: nor is it sugpested by
the Complaint. CR by Certainly she was aware of the gxpenses made
‘on her behalf, and they were a matter of record with the Clallam County

Supertor Court,

pleading smst set forth what were the tmpediments fo an
enrlier prosecution of the claim, how the pleader came to be
st long ignorant of his rights, the means if any used by the
appusing party fraudulemtly to keep him in ignorance, or
how and when he first obtained knowledge of the matter
alleged in the pleading.

3
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Nayes v Parsons, 104 Wa 94, 60102, 177 P. 651 (1919).

Ms. Anderson cannot claim she is emitled to telief under ROW
FLBOALT0 (1)}a) becanse this stattie only permits an actien if the claim
iz for breach of a fiduciary duly. She has abandoned her claim for breach
of fiduciary doty against Dussault,

In the wial count, the only real defense Ms. Anderson made was to
the application of the Trust Acconnting Act. She clatmed it did not apply
to her claim because the Trust was created by the superior court while “not
sitting in probate™ CF 8% That is incomect, This Is an express trust
approved by the court, Even if it were @ trust created by g court, to
narrowly construe the words “sitling o probaie” to apply oculy to the
probate of estates would defeat many trusis created under Title 11 RUW,
ft would be doubly odd as the Legislature moved the Act from Title 30
{Banks and Trust Companies) to Title 11, which fncludes gonardisuships.
The definition of probate jurisdiction usually includes “guardianship and
the adoption of minors” Black’™s Law Dictionary (9th ed 2009%
Washington has long abandoned the separate distinction of a probate
court, Meeker v Winver 48 Wash, 27, 29, 2P 883 (1807

Mz, Anderson also clotined that becauss no gnardian ad litem

(GALTY was appointed to represent her, the fnality of RCW 11106080

26
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does not apply to her. For this claim, she relies on ROW 11.106.060,
which allows a cowrt Yo appoint 8 GAL o file “written objections or
exceptions o the seeount.” This 18 just what Ms. Anderson’s father and
grandmother could have done tn 2003 becanse RCW 11106080 makes
gach approved accounting “final, conclusive, and binding upon all the
parties interested including all incompetent, unbom, amd unascertained
beneficiaries of the trost subject only to the right of appeal.”™ As the Court
“FHual® [means] “not to be altered or undone.”  “Conclusive™ means
‘putting an end to debate or question espfecially] by reason of
frrefutability,”  And “binding” i defined as “roguiring  submission,
conformity, or obedience™  Barovic, 128 Whno App. st 201 (internal

citations omitted) {citing Webster’s Third New {nt'l Dictionary {1976))

REW 11106080 bars her claim, her minority notwithstanding, just as #t

barred Barovie's, The entire purpose of the Act is to bring fimality.
¥, in her opening briel, Ms. Anderson has failed to

address other jssues upon which the trial courls
decision can be sastained,

As noted above, Ms. Anderson has failed o address issugs that
were thoroughly briefed ® the trial cowrt on judicial estoppel, res judicata,

and Hmitation of activns. CF 440-50, The only issue on which she touches

1]
5]
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is that of the Trastes’s Accounting Act, discussed in the preceding ssction.
The arguments Ms. Awmderson did not address in her opening brief are
adeguate prownds upon which to affirns the wial court. “{Ploiits not argued
and discussed in the opening brief abandoned and net open to
consideration on their merits. . . . In addition, a contention presented for
the first {ime in the reply brief will not reeetve consideraiion on appeal.™
Fosbre v, State, 70 Wash. 3d 578, 583, 424 P.2d 901 (1967).

Dussault presented o detailed discussion explaining the disgretion
afforded a trustes, how the TAC and Wells Fargo appropriately followed
the Trust, and Dussault’s lack of participation in this process, OF 436-40,
Ms. Anderson docs not aseribe any of the frost management to Dussault or
explain how he is responsible for it. Her opening brief only discusses this
i relation o McMenamin and Well Farge, Beief 27-31.  She has
ahandoned this claim against Dussault concersing frust management,
Courts will not consider arguments not supported by citalion o legal
authority and the weord. Fishburn v Plerce Counly Plavning & Land
Servives Depr, 161 Wash, App. 452, 468, 250 P.3d 146 review denfed,

172 Wash, 2d 1012, 259 P.3d 1109 (2011),

e
ol
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G. Dussault should be awarded reasonable allorney fees
and costs on appeal under ROW 113604150 and in

eequity.

i. This court has discretion to sward regsonable
aftorney fees and costs purssant to ROW
119041540,

Pursuant to the Washington Trust and Estate Dispute Resulution
Act ("TEDRA™), chapter 1LO8A ROW | ot seq., the court has discretion
t award reasonable attorney fees and cosis fo any perty in thiz action,
ROW 11.96A 150, ROW 1196A130 provides as follows

Either the superior cott or any court on an appes! may,
mo ity discretion, order cosis, wmecloding  reasonable
attorneyy’ fees, fo bo awarded to any panty: {a) from any
party 1o the preceedings; () from the assets of the stae o
trust involved in the procesdings, or {o} from any
nonprobate asset that 18 the subject of the attormeys® fees, lo
be paid in such amount and in such manner as the goust
defermines fo he equitable.  In exercising fts discretion
ander this section, the cotrt migy consider any and @il
factors that #t desms to be relevant and appropriate, witich
Sfactors may but need not include whether the Htigation
benefits the estate or trust involved,

ROW 11,96A.150(1) temphasis sdded).
Wagshington cowrts frequently award atiomey fees pursuant to
TEDRA® to parties in trust and estate disputes. See Barlen v Betlach, 136

Wr App. &, 22-23, 146 P3d 1235 (2008) (affirming an award of attarney

* While Anderson hag disputed the spplicstion of thivstatute, sle reforrad o 1 thies Hies
i her opposition fo Dussauit's metien e summsny fudgment and clabimed that' it was
appiivable o thiy case. CP RS ¢ IS
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fees from the trust assels to o reinstated trustes who was wrongfully
removed by the trost beneficiaries); see alvo Estare of Kvande v. Olsen, 74
Wi App. 65, 72, 871 P.2d 669 (1994) (holding that legal foes incurred by

an estafe’s personal representative in defending contested distributions
from the estate were chargeable o the estate)y M re frrevovable Trast of
MeRean, 144 Wn, App. 333, 343, 183 P.Ad 317 (2008) (awarding attornsy
foes 1o & conr-gppointed corpordte trusiee where the trust settior moved o
vacate the order appointing trustee); n re Estate of Cooper, 81 Wn, App.

79, B4, 913 P.2d 393 (1996) (affimving award of attorney fees payable
from the frust where the trusiee’s administration and management of trast
investoments was challenged by a remainder beneficiary).

2. In eguity, Dussasit & enfitled to reasonable
attorney fees either from Ms. Anderson or from
the Trust

This case arises out of equity, and the equities favor Dussault in
this matter. Mg Anderson is no longer in need of the Trust, OF 56-62, and
the action against Dussault, whe did nothing more than prepare and submit
reports to the court, is both fctually and legaily without merit.

This cage arises from probate. A probate court is @ court of
squity. The Trustand Estate Dispote Resolution Act gives
broad authority to the gourts to adminisier and settle all
estate and frust matters. The right of a party to 8 jury {rial
in probate or court of egnity is limited. Por example, it is
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well established that there i no right to & pury trial in a will
contest,

Foster v Gilliom, 165 Wa. App. 33, 46-47, 268 P.3d 943 (2011} (citations
ornitted),

Ms. Anderson's declaration on Febmary 4, 2012, and her
Complaint almost exclugively concern the use that her mother made of
funds that the Trust distributed. CP 536-62. These distributions were,
however, appropriately reported to the Clallam County Superior Court,
and at wo place in her declaration does Ms. Anderson gven mention
Dussanlt as having done anyvthing improper.  While she complains that
Wells Fargo's Trust Depariment and McMenamin inadequately monitored
her Trust, CF 3859, and complains about {fees spent over the many years
that the Trust wag in effect, none of these were actions can be atiributed to
Dussaull, who did nothing more than prepare teports, put them in proper
Form, and present them m cowrt  On one occasion, Ms Anderson's
grandmether and father interfered with the presemiment and cansed a great
gxpense, OF 345-47. Ms. Anderson completely fails to raise @ genuing
issue of materiad fact supporting her allegations that Dussanlt breached o
fiduciary duty or committed legal malpractice.

On the other hand, i is clear from reading Ms Anderson’s

declaration and Dussault’s fival report, CF 272, that she no longer needs
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the Trust, She has gainfully employed hersell, obtained an education at

the Trust’s expense, and does not claim thal she needs and remaining
funds. Her declaration i clear and cogent. She oo longer saffers from
any mental impairment. The equities therefore faver Dussault in the
recovery of his fees.

VI, CONCLUSION

This cowrt should affirm the teial cowt’s decision fo dismiss
Dussault. Dussault represented Wells Fargo Bank solely in the capacity of
preparing and presenting annual roports to the superior court.  Dussault
had no doly to Ms Andersos, whe was not a chient. And pnder the plain
terms of the Trust, there Was 5o mismanagement in rustees purchasing her
fransportation, & computer, and a real property interest,

Even if Dussault had a legel duty to Ms. Anderson, collateral
estopped bars her claims becguse she had fatled to appesl the dismissal of
Ms. Davey. Res judicats alse bars any argument that the Trust was
mismanaged because Ms. Anderson brought causes of action identival to
those that her grandmother and father unsuccessfully raised in the trust
procecdings. In addition, under Washington's Trusteg’s Accounting Act,
the Clallam County Superior Couwrt’s approval of Dussaull’s reports

prohibits Ms. Anderson from claiming errors in the administration of her
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Trust many years later. Furthermore, Ms: Andersen should be judicially

astopped from arguing that the Trostwas pusmanaged affer sccepiing the

henefits of that Trust™s management for se long.  Accordingly, this court

should award Dussaunlt their reasonable attorney fees and costs on appeal.
Respectinlly submitted this 3rd day of August 2012,

LEE S8MART, P&, IKC

Wil @ﬁ*l/ Cameron, W \B A \a 510%
Of Attorneys for Respondents Dussauht
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tndicated below o

VIAFED-EX

Attorney for Plainglf, WSB4 #8272
Mr. Cart Lloyd Gay

Greenaway Gay & Tulloch

829 East Eighth Street, Suite A

Port Angeles, WA 98362

YIA ABC LEGAL MESSENGERS, INC.

Adterney for Defendanis MeMenamin and McMenamin & McMenamin,
P, WSBA&11042

Mr. Steven Goldstein

Betts, Patterson & Mines, P.S.

One Convention Place, Suite 1400

701 Pike Street

Seattle, WA 98101-3927

Attorney for Defendant Wells Fargo Boank, NoA, WEBA BI4376
Me, James R, Hennessey

Smith & Hennessey, PLLC

316 Occidental Ave. 8., Suite 500

Seattle, WA 98104

DATED this 3rd day of August 2012, at Seattle, Washington,

sl Julie L }a:wawf/‘i\&?

Julie DeShaw, f‘éﬁ&i Assistant
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VI APPENDIX
A, RCW 11.96A.090. Judicial procesdings

(1) A judicial proceeding under this title isa special proceeding under the
civil rules of cowrt, The provisions of this titlke governing such actions
control over any inconsizent provision of the civil rules.

{21 A judicial proceeding under this title may be commenced asa new
action or a8 an action incidental to an existing judicial proceeding relating
to the sametrust or gsfate or nonprobate assel.

{3) Onee commenced, the action may be consolidated with an existing
proceeding or converied 10 & separate action upon the motion of a party for
good cause shown, or by the cowt on 18 own potian.

{4} The procedural mies of court apply o judicid proceedings under this
title only 1o the extent that they are consistent with this title, unless
otherwise provided by statute or ordered by the courd under RCW
11.96A.020 or 11.96A.050, or other applicable roles of cowt,

B. ROW 11.96A.158, Cosis—-Altorneys’ fees

{1} Either the superior court 0r any court on snappeal may, nits
discretion, order costs, including reasonable attorneys” fees, o be awarded
the estate or trust involved in the proceedings; or (o) front any nonprobate
asset that is the subject of the procesdings. The vowrt may order the costs,
including reasonable attorneys’ fees, to by paid in such amount and in
such manmer as the court determines to be equitable. In exercising ds
discretion under this section, the court may consider any and all factors
that it deems to be relevant and appropriate, which factors may but need
not include whether the litigation benefits the estate or trost favelved,

{2} This section applies to all procesdings governed by this title, including
but not limited foy proceedings involving trusts, decodent’s estates and
properties, and guardianship matters, This section shall not beconstrued as
being limited by any other specific statntory provision providing for the
payment of costs, including RCW 1168070 and 11.24.050, unless such
statute specifically provides otherwise. This seotion shall apply to matters
involving guardians and guardians ad litem and shall not be linited or
controlled by the provistons of ROW 11.88.090¢10).
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L 3 ROUW  1L186.060,  Account  filed-Objections-
Appeintment of guardians ad Htem—Representatives

{Upon or before the retpen date any beneficiary of the trust may file the
beneliciary's written objections or gxceptions to the accoun fled or to
any action of the trustee or trustees set forth in the account. The cowrt shall
appoint guardians ad em as provided fn ROW 11L.96A.160 and the court
miay allow representatives 1o be appointed under RCW 11.96A.120 or
11.96A.250 to represent the persons lsted in those seetfons,

D, RCW 1L166070. Court to determine aecuracy,
validity—~Deeree

Upon the return date or at some later date fixed by the court if so
requested by one or more of the parties, the court without the infervention
of # jury and alter heating all the svidence submitied shall determing the
correctness of the agcount and the validity and propriety of all sctions of
the trustee or trostees sel forth in the account including the purchase,
rotention, and disposition of any of the property and funds of the trust, and
shall render its decree gither approving or disapproving the account of any
part of i, and surcharging the frusice or trustees for all losses, i any,
caused by negligent or wilful breaches of trust.

0 ROW 1L 106,080, Effect of deeree

The decree rendered under ROW 11,106,070 shall be deomed final,
conclusive, and binding upon all the parties interested including all
incompetent, unbor, and unascertained beneficiaries of the tust subject
only 1o the right of appeal under RCW 11,106,090
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