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presentence report as required by the Sentencing Reform

Act.

1. Was Johnny Brown improperly tried in absentia, and did the

trial court err when it found that Brown was present when
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sworn in? (Assignment of Error 1)

2. Should Johnny Brown's sentence be vacated because the

mposing the sentence? (Assignment of Error 21

Ill. STATEMENT OF THE CASE

Johnnie Gerard Brown with two counts • rape of a child in the

second degree (RCW 9A.44.076) and one count of incest in the

0



n April 17, 2002, the case was called for trial and the
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TRP 1) The parties first discussed various procedural
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matters to resolve, the current pool of potential jurors were at the
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The transcripts of trial, labeled Volumes 1 through 7, will be referred to as
TRP." The transcript of sentencing on 10/07/11 will be referred to as "SRP."
The remaining volume will be referred to • the date of the proceeding.
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ruled that the minor
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would resume on Monday, May 6, 2002, and that jurors would be
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When i urt reconvened on May 15, 2002, Brown's
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that compelling reasons supported going forward with trial ir.

courtroom, and when they arrived the judge swore them in, gave
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was empaneled in his absence, and therefore trial had noi
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commenced in his presence. (TRIP 2-8; CP 85-86, 87-91) The tria'

one night in the Fall of 2000, while she and her father were
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privates." (TRP 549-50) P.B. was not clear about whether or noi

ST

P.B. testified that this
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Brownwith Ethlyne and during her eighth grade year , i that

Brown
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that i _ i herb i vagina when she was five r i
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A. THE TRIAL COURT ERRED WHEN IT FOUND THAT THE TRIAL

COMMENCED IN BROWN'S  • AND WHEN IT

CONDUCTED BROWN's TRIAL IN ABSENTIA, BECAUSE

BROWN WAS ABSENT WHEN THE COURT EMPAINELED AND

SWORE IN THE POOL FROM WHICH HIS JURY WAS CHOSEN.
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but did not appear for the first day of trial. 506 U.S. 255, 256-57,
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States Supreme Court, construed Federal Rule of Criminal

Federal Rule "prohibits the trial in absentia of a defendant who is
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with trial in absentia over defense counsel's objection, and the

defendant was convicted. 121 Wn.2d at 789-90. On appeal, the
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In State v. Thomson, the defendant was present when jury
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motions but not when the jury panel was sworn for voir dire. He
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dire, and reversed the conviction. 72 Win. App. at 103. The Cour)
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and that a new jury pool would be called and sworn in 18 days in
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was not given "an unambiguous and readily discernible sign" that
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Under the bright line rule announced • the Cosb coui.8
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therefore improper to conduct trial in absentia, and Brown's

B. THE TRIAL COURT ERRED WHEN IT FAILED TO ORDER AND

CONSIDER A PRESENTENCE REPORT AS REQUIRED BY THE

SENTENCING REFORm ACT.

a new trial, defense counsel informed the court that sentencing

M



I I I I I iii I I I i ii i 11 ! I I i iii I I III I  

1 - 1

2000, and was therefore unnecessary in Brown's case. (SRP •
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required by the SRA, and that the court failed to do so. State v.
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defendant who has been convicted of a felony sexual offense."
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attached in Append iX).2 The statutes also provide that "[t]he cour)
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specific procedure, and failed to do so.
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Any sentence imposed under the SRA "shall be determined in accordance with
the law in effect when the current offense was committed." RCW 9.94A.345.
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Brown was not present when the jurors who actually

determined his guilt were empaneled. ( TRP 355, 359-65)
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him in absentia was improper. Brown's conviction should be
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sentence, and his case should be remanded for resentencing.

DATED: April 16, 2012

STEPHANIE C. CUNNINGHAM

WSB #26436

Attorney for Johnnie G. Brown

STEPHANIE C. CUNNINGHAM, WSBA #26436
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IWnatne Measure fro. 159 added this section that y t and

Sentancedocument includes all recommended plea or sentenchig agreements, the printed name
tire sentencing judge a space for the j e s reasons to impase an azcqffanal sen lenre _

Records ofsentences above or below the standard a must reveal whether the prosecuti
attorne recommended sumilar sentence.

Yhe,Sentowing Guid - C is nixed to pile annual and cumularrve record.; of
eac cgs sentoncing practicas involwng

w

l t offenses st s offenseu and
Rt weapons- The Commission is to compare eachJudge'ssontaywingpractices t

thestandard rangefar each of these offenses, and to publish these comparative records.
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