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A. IDENTITY OF PETITIONER

William Carney, the appellant below, asks this Court to accept
review of the Court of Appeals decision designated in Part B.

B. COURT OF APPEALS DECISION

Carney requests review of the published decision in State v.

William Carney, Court of Appeals No. 68168-1-I (slip op. filed Dec. 16,

2013), attached as appendix A.

C. ISSUE PRESENTED FOR REVIEW

Whether the decision holding competent defendants have a Sixth
Amendment right to control their own defense by refusing imposition of

an insanity plea applies retroactively?

D. STATEMENT OF THE CASE

In 1982, the State charged William Carney with first degree arson
based on the allegation that he set a fire in his apartment. CP 1-2. The
court found Carney competent to stand trial. CP 59-62. At the outset of
the jury trial, the court granted the State's motion to enter a plea of not
guilty by reason of insanity (NGRI) on behalf of Carney. CP 30. Carney's
counsel subsequently moved for withdrawal of the insanity plea. CP 34.
The court denied that motion. CP 34. The jury returned a verdict of not
guilty by reason of insanity. CP 3-4, 88. The court entered an order of

involuntary commitment, placing Carney into the custody of the



Department of Social and Health Services (DSHS) for hospitalization at
Western State Hospital. CP 4-5.

Since his acquittal by reason of insanity, Carney has remained
subject to involuntary commitment. CP 42-47. During the past 30 years,
he has been confined to Western State Hospital for substantial periods of
time. CP 42-45. On several occasions, Carney received conditional
release status but lost that status due to noncompliance with release
conditions. CP 42-45. Most recently, the State moved for revocation of
Carney's conditional release due to noncompliance. CP 45-47.

Defense counsel moved to dismiss the revocation petition, arguing
the underlying verdict was constitutionally invalid because the NGRI plea
was interposed by the State, which violated Carney's right to control his

own defense pursuant to State v. Jones, 99 Wn.2d 735, 664 P.2d 1216

(1983). CP 26-36. The State argued the motion to dismiss was really a

collateral attack that was time barred pursuant to In re Pers. Restraint of

Well, 133 Wn.2d 433, 443, 946 P.2d 750 (1997). CP 62.

Following an evidentiary hearing on the merits of the State's
revocation petition, the court revoked Carney's conditional release status
and ordered him into the custody of DSHS for inpatient treatment. CP 40;
RP 234. The court denied Carney's motion to dismiss, concluding

"[p]ursuant to In re Well, 133 Wn.2d 433, 443, 946 P.2d 750 (1997), Mr.



Carney's collateral attack of his 1982 civil commitment under State v.
Jones, 99 Wn.2d 735, 664 P.2d 1216 (1983) is time barred." CP 40 (CL
2.1); RP 232-34.

On appeal, Carney argued the collateral attack was not time barred
because Carney was never advised of the one year time bar to filing a
collateral attack. Brief of Appellant at 1, 4-12. The Court of Appeals
agreed Carney's challenge was not time barred, but affirmed the trial court
on the ground that the rule announced in Jones did not apply retroactively
to Carney's case. Slip op. at 7, 16. Carney seeks review.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. WHETHER THE RULE ANNOUNCED IN STATE V.
JONES APPLIES RETROACTIVELY IS A SIGNIFICANT
QUESTION OF CONSTITUTIONAL LAW AND IS OF
SUBSTANTIAL PUBLIC INTEREST.

This Court held in State v. Jones that a trial court could not impose
the defense of insanity over a competent defendant's objection because
every defendant has the constitutional right to control his own defense
under the Sixth Amendment. State v. Jones, 99 Wn.2d 735, 737, 740, 664
P.2d 1216 (1983)." The Court of Appeals did not dispute that the trial

court violated Carney's right to control his own defense under Jones when

" This Court recently relied on Jones as a basis to hold an affirmative
defense cannot be imposed over a defendant's objection under the Sixth
Amendment. State v. Coristine, 177 Wn.2d 370, 383, 300 P.3d 400
(2013); State v. Lynch, 178 Wn.2d 487, 495-96, 309 P.3d 482 (2013).




it denied Carney's motion to withdraw his NGRI plea at the trial held in

1982.

Rather, the Court of Appeals held Carney does not get the benefit

of Jones because his judgment was final before Jones was decided in 1983
and no basis for retroactive application exists. Slip op. at 10-15. This is
an issue of first impression. Review is warranted as a significant question
of constitutional law under RAP 13.4(b)(3) and as an issue of substantial
public interest under RAP 13.4(b)(4).

a. The Jones Rule Satisfies The First Exception Of
The Teague Test.

Under United States Supreme Court jurisprudence, new rules of
criminal procedure will generally not be retroactively applied on collateral

attack. Teague v. Lane, 489 U.S. 288, 310, 109 S. Ct. 1060, 103 L. Ed. 2d

334 (1989). There are two exceptions: (1) rules that place certain kinds of
primary, private individual conduct beyond the State's power to prohibit
and (2) rules that require observance of procedures that are implicit in the
concept of ordered liberty. Teague, 489 U.S. at 311. This Court has
followed the retroactivity analysis in Teague when deciding whether to

give retroactive application to newly articulated principles of law. In re

Pers. Restraint of Haghighi, 178 Wn.2d 435, 441, 309 P.3d 459 (2013).




Regarding the first exception, rules that place certain kinds of
primary, private individual conduct beyond the power of the criminal law-
making authority to proscribe apply "not only [to] rules forbidding
criminal punishment of certain primary conduct but also rules prohibiting
a certain category of punishment for a class of defendants because of their

status or offense." Penry v. Lynaugh, 492 U.S. 302, 330, 109 S. Ct. 2934,

106 L. Ed. 2d 256 (1989), abrogated on other grounds by Atkins v.

Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002). The
latter is triggered when "the Constitution itself deprives the State of the
power to impose a certain penalty." Penry, 492 U.S. at 330.

The Court of Appeals asserted "unlike in Penry, the rule in Jones is
procedural, not substantive, does not decriminalize any conduct, and does
not categorically prohibit the assertion of a plea of not guilty by reason of
insanity." Slip op. at 11. That summary assertion is worth unpacking.
First, simply stating the rule in Jones is procedural rather than substantive
assumes what is at issue and adds nothing meaningful to the analysis.
Second, Carney has never argued the Jones rule is retroactive on the basis
that it decriminalizes conduct so that aspect of the Court of Appeals
conclusion is irrelevant.

The relevant issue is whether Jones constitutes a rule "prohibiting a

certain category of punishment for a class of defendants because of their



status or offense." Penry, 492 U.S. at 330. On that point, the Court of
Appeals claimed the Jones rule "does not categorically prohibit the
assertion of a plea of not guilty by reason of insanity." Slip op. at 11. |

Nothing in the Teague retroactivity analysis requires a new rule do
away with the assertion of an NGRI plea altogether in order for the rule to
operate retroactively. The Court of Appeals defined the class of
defendants at issue too narrowly. The Jones rule categorically prohibits
the imposition of a not guilty by reason of insanity plea on competent but
unwilling defendants. Jones, 99 Wn.2d at 737, 740. That is the class of
defendants at issue.

Those acquitted by reason of insanity but found to be "a substantial
danger to himself or others and in need of control by the court or other
persons or institutions" are subject to hospitalization or other alternative
treatment. Former RCW 10.77.110(1) (Laws of 1979 ex.s. ¢ 215 § 4). As
a result of the imposition of a plea he did not want to enter and a defense
he did not want to submit to the trier of fact, Carney has been subject to
involuntary treatment and recurrent rounds of involuntary hospitalization
for the past 30 years pursuant to RCW 10.77.110. He remains subject to
that state of affairs for life. RCW 10.77.025(1).

Under Jones, Carney had the Sixth Amendment right to control his

plea and his own defense. Jones, 99 Wn.2d at 737, 740, 743-44, 747.



Courts cannot constitutionally impose an NGRI plea and accompanying

defense on an unwilling defendant. Id. The effect of Jones is to prohibit

imposition of civil commitment on a particular class of persons — those
who do not wish to be subject to that penalty through declining an NGRI
plea. Indefinite civil commitment is a penalty due to the loss of liberty it

entails. See State v. Wilcox, 92 Wn.2d 610, 612, 600 P.2d 561 (1979)

(commitment of a criminally insane person is a deprivation of liberty).
Under Jones, Carney received a penalty that the law cannot
constitutionally impose upon him.

Had the trial court not imposed an NGRI plea and defense on
Carney, the court would have had no power to sentence Carney under the
provisions of RCW 10.77.110. Jones should be given retroactive effect
because the rule it announced has the effect of prohibiting a certain kind of
sentence — involuntary hospitalization and treatment under RCW
10.77.110 — as a result of the status of competent defendants who do not
wish to submit themselves to that outcome by declining an NGRI plea.
Penry, 492 U.S. at 330. Jones places imposition of involuntary civil
commitment beyond the power of the courts where a defendant does not
voluntarily wish to subject himself to that kind of outcome through entry

of an NGRI plea. Jones, 99 Wn.2d at 737, 740, 747.



b. In The Alternative, The Jones Rule Satisfies The
Second Exception Of The Teague Test.

A new rule for the conduct of criminal prosecutions will be applied
retroactively if it "requires the observance of procedures implicit in the

concept of ordered liberty." In re Pers. Restraint of St. Pierre, 118 Wn.2d

321, 326, 823 P.2d 492 (1992). This category encompasses "watershed
rules of criminal procedure implicating the fundamental fairness and

accuracy of the criminal proceeding.”" In re Pers. Restraint of Markel, 154

Wn.2d 262, 269-70, 111 P.3d 249 (2005) (quoting Schriro v. Summerlin,

542 U.S. 348, 352, 124 S. Ct. 2519, 159 L. Ed. 2d 442 (2004)) (internal
quotation marks omitted).

Carney should receive the benefit of Jones because the ability to
control one's own plea and thereby avoid indefinite civil commitment is
implicit in the concept of ordered liberty. The rule at issue here is that the
court cannot impose an NGRI plea upon an unwilling defendant. Jones,
99 Wn.2d at 737, 740, 743-44, 747. The rule announced in Jones
seriously diminishes the accuracy of the criminal proceeding because it
removes the availability of an NGRI acquittal altogether under the
circumstance where a competent defendant does not wish to submit
himself to the possibility of such an outcome. Carney has been held in the

throes of involuntary civil commitment for the past 30 years because the



court imposed an NGRI plea and defense that he did not want and the jury
should never been allowed to find. The fundamental fairness of the
proceeding is therefore implicated.

The Court of Appeals cited to a number of cases in purported
support of its decision. Slip op. at 14 (citing Markel, 154 Wn.2d at 273

(refusing to apply Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354,

158 L. Ed. 2d 177 (2004) retroactively)®; State v. Evans, 154 Wn.2d 438,

447-48, 114 P.3d 627 (2005) (concluding neither Apprendi v. New Jersey,

530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000) nor Blakely v.
Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. .Ed. 2d 403 (2004)
apply retroactively), cert. denied, 546 U.S. 983, 126 S. Ct. 560, 163 L. Ed.

2d 472 (2005)°; State v. Abrams, 163 Wn.2d 277, 290-92, 178 P.3d 1021

(2008) (perjury statute requiring judge rather than jury to determine
materiality was not retroactive). Comparison with those cases, however,

actually shows why Jones should be retroactive.

2 The new rule in Crawford was that testimonial, out-of-court statements
by witnesses are barred by the confrontation clause of the Sixth
Amendment unless witnesses are unavailable and defendants had prior
opportunity to cross-examine witnesses, regardless of whether such
statements are deemed reliable. Crawford, 541 U.S. at 68.

3 The new rule in Apprendi and Blakely was that every fact (other than the
fact of a prior conviction) that increases the defendant's sentence beyond
the statutory maximum may be used only if it was either proved beyond a
reasonable doubt to the trier of fact or admitted by the defendant. Evans,
154 Wn.2d at 441-42.




The Court in Markel reasoned the accuracy of a conviction is not
seriously diminished in the absence of the Crawford rule because a
defendant could always challenge the use of hearsay evidence within the
previously recognized contours of the confrontation clause. Markel, 154
Wn.2d at 273.

In contrast, the absence of the Jones rule seriously diminishes and

fundamentally affects the accuracy of the criminal proceeding because it
prevents the judge from imposing a plea and a defense on an unwilling
defendant, which in turn prevents a trier of fact (jury or judge) from
finding the defense to be proven and the defendant from receiving a
sentence predicated on the finding of that defense. It is strange to even
speak of "accuracy" because such a term presumes there is an outcome
that is accurate and against which a new rule may be measured. But under
Jones, an NGRI acquittal and subsequent sentence based on an NGRI plea
is not an available option when the defendant rejects such a plea. The
Jones rule is fundamental because it goes beyond merely ensuring
accuracy or reliability of a verdict. It dictates what verdict is available to
the trier of fact. It takes a kind of verdict — the NGRI verdict — off the
table altogether.

The Court in Abrams held a perjury statute that required a judge

rather than a jury to determine the materiality of a false statement was

-10 -



unconstitutional but would not be given retroactive effect. Abrams, 163
Wn.2d at 290-92. The Court reasoned shifting the determination of
materiality from the judge to the jury does not alter our understanding of
the bedrock procedural elements essential to the fairness of a trial. Id. at
291.

Apprendi and Blakely do not apply retroactively for much the

same reason. Evans, 154 Wn.2d at 448. This Court reasoned the identity
of the fact finder for sentencing purposes was not implicit in the concept
of ordered liberty and did not implicate the fundamental fairness of the
proceedings. Id. at 447-48.

Such cases show a shift in decision-making authority between the
judge and jury does not rise to the level of a criminal procedure implicit in
the concept of ordered liberty. The change in procedure announced in
Jones goes much deeper.

Under Jones, neither a judge nor a jury has the power to impose an
NGRI plea or find the NGRI defense when the defendant does not want it
to be imposed and found. Unlike Abrams, the new rule in Jones did not
simply shift the identity of the fact finder from judge to jury regarding
whether an element of a crime has been proven. Rather, Jones mandates
that a judge cannot enter an NGRI plea on behalf of an unwilling

defendant and neither a judge nor a jury have the power to find an insanity

-11-



defense that the defendant does not wish to raise. Unlike Apprendi or
Blakely, the new rule in Jones did not simply alter 7ow sentencing is
carried out. Rather, it removes the availability of a kind of sentence —
indefinite involuntary commitment pursuant to chapter 10.77 RCW —
altogether.

For a new, important right to be applied retroactively, it must "play
a vital instrumental role in securing a fair trial." Evans, 154 Wn.2d at 445.
Jones is such a rule. A fair trial cannot be secured when a defendant's
right to forgo a plea and defense that subjects him to indefinite civil
commitment is disregarded. In that instance, the fairness of the trial is
intertwined with the defendant's right to control his defense and the type
of verdict he is exposed to as a result of an involuntary imposition of an
NGRI plea.

In essence, the Court of Appeals rejected Carney's argument

because Jones is not Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792,

797, 9 L. Ed. 2d 799 (1963). Slip op. at 13. Gideon held that counsel
must be appointed for indigent defendants charged with a felony under the
Sixth Amendment. Gideon, 372 U.S. at 344-45. The right to counsel
found in Gideon is cited as an example of a rule that would be given

retroactive effect. Whorton v. Bockting, 549 U.S. 406, 421, 127 S. Ct.

1173, 167 L. Ed. 2d 1 (2007).

-12 -



The touchstone of the retroactivity analysis, however, remains
whether the rule at issue implicates "the fundamental fairness and
accuracy of the criminal proceeding." Markel, 154 Wn.2d at 269-70.
Gideon, for example, held that the risk of an unreliable verdict is
intolerably high when a defendant who wishes to be represented by
counsel is denied representation. Gideon, 372 U.S. at 344-45. What then
is this Court to make of a rule that flatly prohibits the availability of a
verdict that a defendant does not wish to expose himself to? Jones is that
rule. When an NGRI plea is imposed on an unwilling defendant and the
jury returns an NGRI verdict, the verdict is by definition inaccurate and
fundamentally unfair because the Sixth Amendment prohibits the trier of
fact from returning that verdict.

c. Camey Should Receive The Benefit Of Jones Under
RCW 10.73.100(6).

As noted, this Court has followed the retroactivity analysis in

Teague. Haghighi, 178 Wn.2d at 441. This Court, however, also

recognizes "the possibility that there may be a case where a petitioner
would not be entitled to relief under the federal analysis as it exists today,
or as it may develop, but where sufficient reason would exist to depart

from that analysis." Markel, 154 Wn.2d at 268 n.1.

-13 -



RCW 10.73.100(6) provides for retroactivity if "sufficient reasons”
are found to exist. The legislature chose broad language in enunciating
the standard. This Court recognizes"[t]here may be a case where our state
statute would authorize or require retroactive application of a new rule of
law when Teague would not." Evans, 154 Wn.2d at 448. The Teague rule

does not constrain the authority of state courts to give broader effect to

new rules of criminal procedure. Danforth v. Minnesota, 552 U.S. 264,
266, 128 S. Ct. 1029, 169 L. Ed. 2d 859 (2008). This Court has the power
to chart its own course. Carney's case provides the Court an opportunity
to do so.

Had Jones been the law at the time of Carney's trial, the trial court
would have lacked authority to impose the NGRI plea against Carney's
wishes and would not have been able to order Carney committed to
Western State Hospital. Jones, 99 Wn.2d at 737, 740, 747 (recognizing all
aspects of the judgment affected by such error must be vacated). It is
fundamentally unfair that Carney be subjected to indefinite involuntary
civil commitment for the rest of his life as a result of a denial of his
constitutional right to control his own plea and defense. This is a

sufficient reason to justify retroactive application of Jones.

-14 -



F. CONCLUSION

For the reasons stated above, Carney respectfully requests that this

Court grant review.

DATED this {74 day of January 2014,

Respectfully submitted,

NIELSEWOCH, PLLC
CASEY G

WSBA Np/37301

Office IIBNo. 91051

Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, No. 68168-1-1

Respondent, DIVISION ONE

)
)
)
) .
V. ) i
) PUBLISHED OPINION —
WILLIAM HALL CARNEY, )
)
)

Appellant. FILED: December 16, 2013

SCHINDLER, J. — William Hall Carney contends that under State v. Jones, 99

Wn.2d 735, 664 P.2d 1216 (1983), he is entitled to dismissal of the 1982 conviction of
arson in the first degree, the acquittal by reason of insanity and order of civil
commitment, and the 2011 order revoking his conditional release. Because Jones does
not apply retroactively, we affirm the decision to dismiss Carney’s collateral attack of the
1982 conviction and order of commitment, and the 2011 order revoking his conditional
release.
FACTS

On March 31, 1982, police responded to a report of a disturbance at the
apartment of William Hall Carney. Carney had barricaded himself inside and was
fanning the flames of a fire in the apartment. Fire investigators concluded the fire was

deliberately set by using a match to ignite combustible material in the apartment.



No. 68168-1-1/2

On April 1, 1982, the State charged Carney with arson in the first degree. On
April 5, the court entered a 15-day order of commitment to the Department of Social and
Health Services (DSHS) at Western State Hospital (WSH) to evaluate Carney and
determine whether he was competent to stand trial. On April 23, a WSH psychologist

reported Carney was “psychotic,” “responding to auditory hallucinations,” and not
competent to stand trial. The court granted the request for a 90-day extension of the
commitment.

On May 19, the WSH psychiatrist filed a report with the court stating that Carney
had “slowly improved” with treatment and was competent to stand trial. The psychiatrist
states Carney’s paranoid schizophrenia is “now in fair remission.”

[WI]ith treatment Mr. Carney’s condition has slowly improved and he is

now more cooperative, coherent and rational. He has a lengthy history of

psychiatric treatment at numerous mental facilities. Our diagnostic

impression continues to be Schizophrenia, chronic, paranoid type now in

fair remission.

It is our opinion that Mr. Carney has regained competency to stand

trial. He now fully understands the nature of the proceedings against him

and is able to assist his attorney in preparing a defense.

On June 4, the court found Carney competent to stand trial. Following
arraignment on the charge of arson in the first degree, Carney entered a plea of not
guilty.

At the beginning of the jury trial on July 2, the State asked the court to enter a
plea of not guilty by reason of insanity on behalf of Carney. Carney did not object. The

court granted the motion.



No. 68168-1-1/3

The State called a number of witnesses to testify at trial, including police officers
and two psychiatrists. At the conclusion of the State’s case, the defense moved to
withdraw the plea of not guilty by reason of insanity. The court denied the motion.
Carney testified in his defense.

In answer to a special verdict form, the jury found Carney committed the crime of
arson in the first degree but found him “not guilty because of insanity existing at the time
of the act charged.” The jury also found Carney was “a substantial danger to other
persons” and “present[ed] a substantial likelihood of committing felonious acts
jeopardizing public safety or security unless kept under further control by the court or
other persons or institutions.”

At the sentencing on July 9, the court entered an order of acquittal by reason of
insanity and an order of commitment. The findings state that when Carney committed
the crime of arson in the first degree, he “was affected by mental disease or defect to
such an extent that he was unable to perceive the nature and quality of the act with
which he is charged and unable to tell right from wrong.” The findings also state that
Carney “is a substantial danger to other persons” and presented a substantial likelihood
of committing acts jeopardizing public safety. The order of commitment remands
Carney “to the custody of [DSHS] for hospitalization at such place as shall be
designated for the care and treatment of the criminally insane.”

The court advised Carney that he had the right to appeal the order of acquittal by
reason of insanity and order of commitment. Carney signed and acknowledged receipt
of the “Certificate of Compliance with Rule 7.1(b) CrR Rule for Superior Court.” The

certificate states that unless a written notice of appeal is filed within 30 days of entry of



No. 68168-1-1/4

the order of acquittal and commitment, “the right of appeal is irrevocably waived.”
Carney did not file an appeal.

On November 17, 1987, the court entered an order of conditional release of
Carney to the community. His conditional release was subject to a number of
conditions. While on conditional release, Carney was hospitalized a number of times
“for inpatient treatment following episodes of psychiatric decompensation.”

In June 2005, Carney was hospitalized again after he “stopped taking his
medication and his behavior deteriorated rapidly.” Following inpatient treatment, WSH
discharged Carney on September 11, 2007 to the Maple Creek Residential Facility.
The court entered an order modifying the conditions of release. The order required
Carney to follow the treatment plan, attend therapy sessions, remain in remission, and
maintain good conduct in the community.

In March 2011, WSH submitted a report to the court addressing adherence to the
terms and conditions of conditional release. The report states that the Maple Creek
Residential Facility continued to provide the necessary level of care and Carney
appeared to be “at his baseline level of stability.” However, the report also describes
concerns expressed by Maple Creek Residential Facility staff about Carney’s behavior
and hygiene. According to staff, Carney believed his food was being poisoned, and
insisted on “taking many books, papers and reading materials with him wherever he

goes, fearing ‘they will be stolen’ if left in his room.”

! “Decompensation” means “loss of adequate functional power.” WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 587 (2002).
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On June 3, 2011, the Secret Service investigated telephone calls Carney made
from the Maple Creek Residential Facility to the White House. Carney made six
telephone calls to the White House to schedule a meeting with the President of the
United States. When White House staff refused to schedule a meeting, Carney said
that he was putting the staff person on his “list.”

On June 15, the Maple Creek Residential Facility provided a 30-day eviction
notice to Carney and DSHS. On July 11, Carney met with his community program
therapist and the community program director. Carney “presented as disheveled, poor
hygiene, food and stains on his clothes, odor coming from his body, and his hair was
not groomed.” Carney insisted he “"does not have to move out of his current residence
although an eviction notice was given to him . . . , and believes that the director of his
current residence is against him.” In the report to the court, the therapist and the
community program manager state that Carney was “showing signs of decompensation”
and “appears to have difficulty holding a reality-based conversation at this time.”

On July 27, the WSH Risk Review Board recommended revocation of Carney’s
conditional release. The report states Carney suffers from “Schizoaffective Disorder”
and moderate to severe chronic mental iliness. The report identifies a number of risk
factors, including Carney's refusal to take his medication, deteriorating and threatening
behavior, and paranoia. The State filed a motion to revoke the order of conditional
release.

The court scheduled a revocation hearing for September 9. Carney filed a
motion to dismiss. Carney argued the court did not have jurisdiction to enter an order

revoking the conditional release. Carney relied on State v. Jones, 99 Wn.2d 735, 664
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P.2d 1216 (1983), to argue the 1982 conviction and verdict of not guilty by reason of
insanity violated his constitutional rights.

The court denied the motion to dismiss. The court ruled Carney's collateral
attack of his 1982 conviction, acquittal by reason of insanity, and order of commitment
was time barred. The court found Carney violated the conditions of release, entered an
order revoking conditional release, and remanded Carney to DSHS to inpatient
treatment. Carney appeals.

ANALYSIS
Time Bar

Carney contends the court erred in ruling his collateral attack was time barred
because he did not receive notice of the statutory one-year time limit. Whether the
statutory one-year time bar applies is a question of law that we review de novo. State v.
Schwab, 141 Wn. App. 85, 91, 167 P.3d 1225 (2007).

On July 6, 1982, the jury found Carney committed the crime of arson in the first
degree but was not guilty by reason of insanity. The court entered the order of acquittal
by reason of insanity and order of commitment on July 9, 1982.

In 1989, the legislature enacted RCW 10.73.090. Laws oF 1989, ch. 395, § 1.
RCW 10.73.090 imposes a one-year time bar on a collateral attack. Under RCW
10.73.090, a defendant must file a collateral attack within one year of the judgment and
sentence becoming final, and the court must advise the defendant of the one-year time

bar at sentencing. RCW 10.73.110.
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Under RCW 10.73.130, the one-year time bar applies only to a collateral attack
filed more than one year after July 23, 1989. RCW 10.73.120 requires the Department
of Corrections to “attempt to advise” those who, on July 23, 1989, were “serving a term
of incarceration, probation, parole, or community supervision,” of the new statutory time
limit to file a collateral attack.

In In re Pers. Restraint of Bratz, 101 Wn. App. 662, 5 P.3d 759 (2000), we held

the notification provision under RCW 10.73.120 violated equal protection as applied to

defendants committed following an acquittal by reason of insanity. Bratz, 101 Wn. App.

at 669-70. We adhere to Bratz and hold the court erred in ruling Carney's collateral

attack of the 1982 acquittal and commitment was time barred. See also In re Pers.

Restraint of Schwab, 141 Wn. App. 85, 92, 167 P.3d 1225 (2007) (deeming petition

timely where record contained no evidence showing that the court notified defendant of
the time limit).

Retroactivity of Jones

Carney argues he is entitled to dismissal of the 1982 conviction and acquittal by
reason of insanity and the order of commitment, as well as the 2011 order revoking
conditional release, because Jones applies retroactively. Carney asserts Jones is

retroactive under the decision in Teague v. Lane, 489 U.S. 288, 311, 109 S. Ct. 1060,

103 L. Ed. 2d 334 (1989). Whether Jones is retroactive is a question of law we review

de novo. State v. Schenck, 169 Wn. App. 633, 642, 281 P.3d 321 (2012).

In Jones, the Washington Supreme Court overruled State v. Smith, 88 Wn.2d

639, 564 P.2d 1154 (1977). Jones, 99 Wn.2d at 744. In Smith, the court held the trial

court did not err by imposing the defense of not guilty by reason of insanity over the
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objection of a defendant. Smith, 88 Wn.2d at 643. The court followed the approach in

Whalem v. United States, 346 F.2d 812 (D.C. Cir. 1965), in concluding that “[i]t would

clearly be unconstitutional to permit the conviction of a defendant who was legally
insane at the time of the commission of the crime.” Smith, 88 Wn.2d at 643. The court
states that the imposition of a plea of not guilty by reason of insanity did not prejudice
the defendant because the jury had to first determine whether the defendant committed
the charged crime. Smith, 88 Wn.2d at 645 (“before [the jury] could find defendant not
guilty by reason of insanity, the jury first had to find that he committed the act charged”).
The court held that “[g]iven these competing interests, the trial court was correct in
choosing the course which would uphold the constitution and fulfill his obligation.”
Smith, 88 Wn.2d at 643.

In Jones, the court reversed and held the trial court could not impose a plea of
not guilty by reason of insanity over the objection of a competent defendant. Jones, 99

Wn.2d at 743-44. The court relied on Faretta v. California, 422 U.S. 806, 95 S. Ct.

2525, 45 L. Ed. 2d 562 (1975), in concluding a defendant has the constitutional right
under the Sixth Amendment “to at least broadly control his own defense.” Jones, 99
Whn.2d at 740. “The language and reasoning of Faretta necessarily imply a right to

ersonally control one's own defense. . . . In particular, Faretta embodies ‘the conviction
y

that a defendant has the right to decide, within limits, the type of defense he wishes to

mount.”” Jones, 99 Wn.2d at 740 (quoting United States v. Laura, 607 F.2d 52, 56 (3d

Cir. 1979)).
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The United States Supreme Court has deferred to the states as to whether a

defendant may assert an insanity defense. See, e.g., Foucha v. Louisiana, 504 U.S. 71,

112 S. Ct. 1780, 118 L. Ed. 2d 437 (1992). In Foucha, the Court states, in pertinent
part:

[T]he Court's holding . . . places no new restriction on the States' freedom
to determine whether, and to what extent, mental illness should excuse
criminal behavior. The Court does not indicate that States must make the
insanity defense available. See Idaho Code § 18-207(a) (1987) (mental
condition not a defense to criminal charges); Mont. Code Ann. § 46-14-
102 (1991) (evidence of mental illness admissible to prove absence of
state of mind that is an element of the offense).

Foucha, 504 U.S. at 88-89 (O'Connor, J., concurring).? In a separate opinion, Justice
Kennedy also notes:

Consistent with the general rule that the definition of both crimes and
defenses is a matter of state law, see Patterson v. New York, 432 U.S |,
197,1210[, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977)], the States are free to
recognize and define the insanity defense as they see fit.

Foucha, 504 U.S. at 96 (Kennedy, J., dissenting).

In determining retroactivity, our supreme court attempts to maintain congruence

with the United States Supreme Court decision in Teague. In re Pers. Restraint of
Markel, 154 Wn.2d 262, 268, 111 P.3d 249 (2005). In Teague, the Court held that in
general, “new constitutional rules of criminal procedure will not be applicable to those
cases which have become final before the new rules are announced.” Teague, 489

U.S. at 310.

2 (Emphasis added.) State courts are evenly divided over whether the trial court may impose an
insanity defense over a defendant's objection. Compare Hendricks v. People, 10 P.3d 1231, 1243-44
(Colo. 2000), with Frendak v. United States, 408 A.2d 364, 379 (D.C. 1979); cf. In_re Trombly, 627 A.2d
855, 857 (Vt. 1993) (even though defendant controls the decision whether to request a lesser-included-
offense instruction, court may override defendant's refusal of such an instruction if it “is so ill-advised that
it undermines a fair trial"); see generally David Cohn, Offensive Use of the Insanity Defense: Imposing
the Insanity Defense QOver the Defendant's Objection, 15 Hastings Const. L.Q. 295 (Winter 1988).

9
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A rule is “ ‘new’ " under a retroactivity analysis if it * ‘breaks new ground’ or ‘was
not dictated by precedent existing at the time the defendant's conviction became final." "

Markel, 154 Wn.2d at 270° (quoting Teague, 489 U.S. at 301); see also Chaidez v.

United States, _ _U.S.___, 133 S. Ct. 1103, 1107, 185 L. Ed. 2d 149 (2013) (citing
Teague, 489 U.S. at 301). Here, there is no dispute the 1983 decision in Jones
announced a new rule of criminal procedure.

When a decision results in a new rule, that rule applies to all criminal cases

pending on direct review. Griffith v. Kentucky, 479 U.S. 314, 328, 107 S. Ct. 708, 93 L.

Ed. 2d 649 (1987). As to convictions that are already final, a defendant can collaterally
attack the conviction only if the defendant can establish one of the two exceptions

recognized in Teague. In re Pers. Restraint of Rhome, 172 Wn.2d 654, 666, 260 P.3d

874 (2011), applies. The two Teague exceptions apply to (1) a rule that places certain
kinds of primary, private individual conduct beyond the State's power to prohibit, which
the Court also characterizes as a substantive rule;* and (2) a watershed rule of criminal

procedure. Schriro v. Summerlin, 542 U.S. 348, 351-52, 124 S. Ct. 2519, 159 L. Ed. 2d

442 (2004); Teague, 489 U.S. at 311; Rhome, 172 Wn.2d at 666. Carney argues that
because both of the Teague exceptions apply, he is entitied to collaterally attack the
1982 acquittal and commitment.

(1)  Substantive Rule Exception

Generally, the substantive rule exception encompasses rules which either
decriminalize behavior for which the individual was punished or “narrow the scope of a

criminal statute by interpreting its terms.” Schriro, 542 U.S. at 351-52; Rhome, 172

® (Emphasis in original.)
4 Cara H. Drinan, Graham on the Ground, 87 Wash. L. Rev. 51, 65-66 (2012) (noting that the
Court "has shifted its terminology somewhat” in describing the first Teague exception as substantive).

10
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Wn.2d at 666; see also Markel 154 Wn.2d at 269 (exception includes “rule(s] of

substantive law” and not “a change in the procedures required under the Sixth
Amendment[]”). The Court also applied the first Teague exception to “rules prohibiting a
certain category of punishment for a class of defendants because of their status or

offense.” Penry v. Lynaugh, 492 U.S. 302, 330, 109 S. Ct. 2934, 106 L. Ed. 2d 256

(1989), abrogated on other grounds by Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242,

153 L. Ed. 2d 335 (2002).

Carney relies on Penry to argue the first exception applies to the rule in Jones.®
In Penry, the Supreme Court held that as a substantive matter under the Eight
Amendment, a rule prohibiting the execution of mentally retarded persons regardless of
the procedures allowed would apply retroactively to defendants on collateral review.
Penry, 492 U.S. at 330. The rule the Court considered in Penry prohibited the
government from imposing a certain type of punishment on a certain class of persons.
Penry, 492 U.S. at 329-30. Here, unlike in Penry, the rule in Jones is procedural, not
substantive, does not decriminalize any conduct, and does not categorically prohibit the
assertion of a plea of not guilty by reason of insanity.

(2) Watershed Rule Exception

The second Teague exception applies only to “a small set of ‘watershed rules of
criminal procedure implicating the fundamental fairness and accuracy of the criminal
proceeding.' ” Markel, 154 Wn.2d at 269° (quoting Schriro, 542 U.S. at 352). “ ‘That a

new procedural rule is fundamental in some abstract sense is not enough; the rule must

s Carney also cites Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010).
As in Penry, in Graham, the Court held that imposing a life sentence without parole on a juvenile for a
non-homicide offense violates the Eighth Amendment. Graham, 560 U.S. at 80-82.

® (Interal quotation marks omitted.)

11
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be one without which the likelihood of an accurate conviction is seriously diminished.’”

Rhome, 172 Wn.2d at 6677 (quoting Schriro, 542 U.S. at 352). To qualify as a new

watershed rule, the rule must be necessary to prevent “ ‘an impermissibly large risk’ ” of

an inaccurate conviction, Teague, 489 U.S. at 312 (quoting Desist v. United States, 394

U.S. 244, 262, 89 S. Ct. 1030, 22 L. Ed. 2d 248 (1969)), and must “ ‘alter our

understanding of the bedrock procedural elements” essential to the fairness of a

proceeding. Teague, 489 U.S. at 311-12® (quoting Mackey v. United States, 401 U.S.
667, 693-94, 91 S. Ct. 1160, 28 L. Ed. 2d 404 (1971)). “It is not enough for the right to
be important; it must also play a vital instrumental role in securing a fair trial.” State v.
Evans, 154 Wn.2d 438, 445, 114 P.3d 627 (2005).

The Court has repeatedly emphasized the limited scope of the second Teague

exception. O'Dell v. Netherland, 521 U.S. 151, 157, 117 S. Ct. 1969, 138 L. Ed. 2d 351

(1997) (citing Graham v. Collins, 506 U.S. 461, 478, 113 S. Ct. 892, 122 L. Ed. 2d 260

(1993)). Because any rule “ ‘would be so central to an accurate determination of
innocence or guilt [that it is] unlikely that many such components of basic due process
have yet to emerge,’ " the Supreme Court has yet to find a new rule that falls under the

second Teague exception. Graham, 506 U.S. at 478 (quoting Teague, 489 U.S. at

313). “‘This class of rules is extremely narrow, and it is unlikely that any . . . ha[s] yet to

emerge.’” Markel, 154 Wn.2d at 269° (quoting Schriro, 542 U.S. at 352).

The only rule the United States Supreme Court has identified as an example of

what might fall within the watershed rule exception is Gideon v. Wainwright, 372 U.S.

335,83 S. Ct. 792, 9 L. Ed. 2d 799 (1963). The Court states that Gideon “ ‘alter[ed] our

! (Emphasis in original) (internal quotation marks omitted).
® (Emphasis in original.)
® (Alterations in original) (internal quotation marks omitted).

12
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understanding of the bedrock procedural elements essential to the fairness of a

proceeding.” " Beard v. Banks, 542 U.S. 406, 418, 124 S. Ct. 2504, 159 L. Ed. 2d 494

(2004)'° (quoting Sawyer v. Smith, 497 U.S. 227, 242, 110 S. Ct. 2822, 111 L. Ed. 2d

193 (1990)). In applying the second Teague exception, the Court has “looked to the
example of Gideon, and ‘we have not hesitated to hold that less sweeping and

fundamental rules’ do not qualify.” Whorton v. Bockting, 549 U.S. 406, 421, 127 S. Ct.

1173, 167 L. Ed. 2d 1 (2007) (quoting Beard, 542 U.S. at 418).

In Gideon, the Court held that counsel must be appointed for any indigent
defendant charged with a felony. Gideon, 372 U.S. at 344-45. When a defendant who
wishes to be represented by counsel is denied representation, Gideon held that the risk

of an unreliable verdict is intolerably high. Gideon, 372 U.S. at 344-45; see Mickens v.

Taylor, 535 U.S. 162, 166, 122 S. Ct. 1237, 152 L. Ed. 2d 291 (2002); United States v.

Cronic, 466 U.S. 648, 658-59, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984). The new rule

announced in Gideon eliminated this risk.

The new rule in Jones is in no way comparable to Gideon, and the relationship of

the Jones rule to the accuracy of the fact-finding process is far less direct or profound.
Gideon effected a profound and “ ‘sweeping’ ” change. Whorton, 549 U.S. at 421
(quoting Beard, 542 U.S. at 418). The decision in Jones did not change the need for
the jury to first determine whether a defendant committed the charged crime or the right
to assert the defense of not guilty by reason of insanity. Emphasizing the right under
Earetta to control the defense, the court in Jones limited the authority of the trial court to
impose the defense over the objection of a competent defendant. Jones, 99 Wn.2d at

740.

1% (Emphasis in original) (alteration in original).
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We hold that the change in the law and new rule of criminal procedure adopted
by the court in Jones is not a watershed rule that applies retroactively. See Markel, 154

Wn.2d at 273 (refusing to apply Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354,

158 L. Ed. 2d 177 (2004), retroactively); Evans, 154 Wn.2d at 447-48 (concluding

neither Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435

(2000), nor Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403

(2004), apply retroactively); State v. Abrams, 163 Wn.2d 277, 290-92, 178 P.3d 1021

(2008) (perjury statute requiring judge rather than jury to determine materiality was
unconstitutional but not retroactive)."!

RCW 10.73.100(6)

Carney argues that even if the two exceptions under Teague do not apply, the
decision in Jones is retroactive under the significant and material change in the law

exception to the one-year time bar on collateral attacks under RCW 10.73.100(6)."> We

disagree. In a recent case, In re Pers. Restraint of Haghighi, 178 Wn.2d 439, 309 P.3d

459 (2013), the Washington Supreme Court reiterated that it has “interpreted RCW

" We also note that in cases predating Teague, several courts held that Faretta did not apply
retroactively. Martin v. Wyrick, 568 F.2d 583, 587 (8th Cir. 1978) (“the determination that the purpose
underlying Faretta was not to enhance the fact-finding process strongly suggests the rule should not be
made retroactive.”), People v. McDaniel, 16 Cal.3d 156, 166 (1976) (purpose of Faretta rule is not “to
enhance the reliability of the truth-determining or fact-finding process”), Scott v. State, 345 So.2d 414,
416-17 (Fl. Dist. Ct. App. 1977); Houston v. Nelson, 404 F. Supp. 1108, 1115 (D.C. Cal. 1975). But see
People v. Holcomb, 395 Mich. 326, 336 n.7 (1975).

2 RCW 10.73.100(6) states:

The time limit specified in RCW 10.73.090 does not apply to a petition or motion that is
based solely on one or more of the following grounds: . . . There has been [(1)] a
significant change in the law, whether substantive or procedural, [(2)] which is material to
the conviction, sentence, or other order entered in a criminal or civil proceeding instituted
by the state or local government, and [(3)] either the legislature has expressly provided
that the change in the law is to be applied retroactively, or a court, in interpreting a
change in the law that lacks express legislative intent regarding retroactive application,
determines that sufficient reasons exist to require retroactive application of the changed
legal standard.

(Alterations added.)

14
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10.73.100 as a procedural rule that is entirely consistent with the federal retroactivity
analysis. . . . Since Teague . . . , this court has consistently and repeatedly followed and

applied the federal retroactivity analysis as established in Teague.” Haghighi, 178

Wn.2d at 464, 462; see also Markel, 154 Wn.2d at 268; Abrams, 163 Wn.2d at 291

(interpreting RCW 10.73.100(6) consistent with Teague); In re Pers. Restraint of Benn,

134 Wn.2d 868, 939-40, 952 P.2d 116 (1998).

The cases Carney relies on to argue that the exception under RCW 10.73.100(6)
applies are inapposite. None of these cases address retroactivity, implicate a new
constitutional procedural rule, or address whether sufficient reasons exist to require

retroactive application of the changed legal standard. See In re Pers. Restraint of

Lavery, 154 Wn.2d 249, 111 P.3d 837 (2005) (holding change in law determining strike
offenses was significant change in the law without discussing retroactivity); In re Pers.

Restraint of Rowland, 149 Wn. App. 496, 204 P.3d 953 (2009) (holding change in

comparability rule affecting offender score is significant change in the law under RCW

10.73.100(6) without discussing retroactivity); In re Pers. Restraint of Smith, 117 Wn.

App. 846, 73 P.3d 386 (2003), abrogated by In re Pers. Restraint of Domingo, 155

Whn.2d 356, 119 P.3d 816 (2005) (holding that change to limits of accomplice liability
was significant change in the law under RCW 10.73.100(6) without discussing

retroactivity).

15
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Because Jones is not retroactive, Carney cannot collaterally attack the 1982
acquittal by reason of insanity and commitment or the 2011 order revoking conditional

release. We affirm.

WE CONCUR:

W g Teckee , |
7 77 d/
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