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I. INTRODUCTION 

This case presents a question "of fundamental importance to the 

state-w:ide management of wa.tcr,"1 according to Attomey Ge:necl Ferguson 

on behalf of the Washington State Department of Ecology, and tnore 

specifically, "of st.atcwide importance for counties evaluating the adequacy of 

potable water supplies fo:t new developments.":~. 

The exempt-well statute, RCW 90.44.050 (appendix C), prohibits 

drilling or using a well without a permit unless an exemption applies to usc 

the well for specific purposes. The question in this case is whetb.e:r: an 

unpermitted well may freely be used fat any ot all of the statutorily ~cmpt 

uses, or conve:rscly, whether RCW 90.44.050 .restricts use of an unpermitted 

, well to the single exetn.ption for use claimed when it was drilled? 

This Court's ilnswer to the question is required to tesolve a conflict 

· between the Attorney General's present view that an unpermitted well may 

be used for all of the statutory uses and a 1997 opinion of Attorney General 

Gregoire that a pettnit is needed to change the use of an exempt well. 

Compare DOE AOJ.icus Brief at 15 ("no water :tight permit from Ecology is 

needed to modify the permit-exempt uses ..;vhich may be supplied from a 

well. so long as the uses fall within the categories of eJ~:eropt usc authorized 

1 Dcp't of Ecology's Amicus Curiae Brief C'DOE Amicus Brief') (Ct. App. Div. III No. 
313948 Cfuly 26, 2013)) at 3. 
2 Dcp't of Et:ology's Motion fo~ {.c:~vc: to File Amicus Curiae Brief (Cr. App. Div. III, No. 
3139948 Quly 26, 20l3)) at 5. 

1 
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by RCW. 90.44.050") with 1997 AGO No. 6 (que::~tion "3C. May a .right to 

use wate:r: established th:cough an exempt withdrawal be ttansfco:cd to a 

different place and/ or a different use pursuaot to RCW 90.03.380?') at n.l 0: 

We will not attempt here to dc6ne the precise nature of the 
"\1/ater right obtained through an exempt withcb:awal. . . . As 
noted elsewhe.te, we conclude that an 'exempt' right may not 
be transferred to another. usc or different land. 

and with Office of Attorney General (C. Gregoite,]. Pharris, P. McDonald), 

An Introduction to Washington Watet La.w (Jan.2000) V:22 (citing 1997 

AGO No. 6): 4Washingtoo law docs not allow the owner of an exempt well 

to transfer or change the withdrawal of water to a different loa.ttion or for a 

diffe.tet'lt pw:pose, such as changing the use of water from domestic-home 

use to indus trial; . . .''3 

Under these cir:cumstances it is not surprising that "counties have 

inconsistendy applied'' the exempt-well statute.4 Review of this question of 

substantial public interest is fully justified under RAP 13.4(b)(4) because 

definitive judicial «.resolution of this case on the .merits would provide much-

needed clarity to counties ... where subdivision a.pplicants propose to obtain 

a water supply through the groundwatet permit exemptions provided under 

RCW 90.44.050." Id. 

~This publication is a-vailable on both the Attorney General's website, http:/ /www.atg.W'll 
.gov /uploadedFiles/Home/ About_the_Office/Divisions/&ology /lnr.ro%20WA %20Watcr 
%20L;w.pdf,aud tbe Department of Ecology's website, https:/ /forttess.W'll..gov/ccy/ 
p\•bl.iOtrion!</~ummarypagcs/0011012.html (both acccR!ICd Fcbtw~.ry 2, 2014). 
4 Id. at 3. 

2 
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II. IDENTITY OF THE PETITIONER 

The Peti.ti.cmcr is Arthur Gtesh, the appellant below. 

Ill. CITATION TO COURT OF APPEALS' DECISION 

Mr. G.tesh seek.-; review of the decision of Division HI of the 

Washington State Court of Appeals filed on December 5, 2013, in Gmh v. 

Okanogan Coun!y et aL, No. 31394-8-III, a copy of which is Appendix A. The 

Court of Appeals denied a tim.dy .motion for reconsideration on January 14, 

2014, in its decision that is Appendix B. 

IV. ISSUES PRESENTED FOR REVIEW 

1. Docs the exempt-well statute, RCW 90.44.050, restrict U5e of 

an unpennitted well to the single statutoty usc exemption claUned when it 

was drilled--or conversely, does the sta.tutc freely allow an unpe.ttnitted well 

to be used for all of the statutorily exempt purposes, collectively or serially, 

provided no more than 5,000 gallo.ns of water a day is withdrawn? 

2. The integrity of the State Envi!oo.mental Policy Act 

r'SEP A') :teview p:t:occss is protected by rules tequiring the withdrawal of 

any earlier decision e.'l:etnpting a pt:ojcct from preparing an environmental 

impact statement (a "Detennination of Non-significance" or ''DNS"), if it is 

later discovered that the DNS's prediction of no significant impacts was 

wrong, ot tha.t the DNS was obtained by misrepresentation. See, e.g., WAC 

197-11-600(3)(b) (requiring new DNS or environmental impact statement 

3 
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upon "New information indicating a propo al's probable significant adverse 

environmental. impacts. (This includes disc very of misrepresentation or lack 

of material disclosure.)"); .ree also WAC 197-11~340(3)(a) (DNS must be 

withdtawn undet same facts). There arc n time limits on these provisions. 

Okanogan County approved the N rdic Village long plat only after 

testimony that its SEPA mitigating conditijn of approval had been satisfied 

by the Department of Ecology-namely, ~t the developer have the leg.U 

right under RCW 90.44.050 to use the exi5 ng well drilled for single 

residential use to supply the plat's six co 

After the developer ~ought to rezo .e the commercial parcels 13 days 

after the plat was approved, it was disclose .ln a SEP A appeal of the rezone 

DNS that, in fact, the Department of Ecol gy had not approved the 

developer's watet rights and that the Dep . ent of Health issued the petmit 

for the plat's watex system based on the d elopex's lay assurances that he 

had the water rights because the Dcpaxttn t of Ecology had commented. 

Did the Court of Appeals err in s · lding the plat's mitigated DNS 

evidence that it was procured by misrep:r:es tation and the new info:r:mation 

of the pla.t's advexse impacts-its violation of RCW 90.44.050-were 

brought to Okanogan County's attention· a different land use proposal 

m.o.te than 21 days after the county appro 

4 
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3. Because statutes that award attorneys' fees in contravention 

to the 'American rule' must be narrowly construed; where RCW 4.84.370 

allows a fee award to the prevailing party on appeal "of a decision by a 

county~, in a land use ca.'lc, did the court of appeals err in awarding fees in an 

appeal a.ffinning a trial court's decision to dis.tniss for. lack of jurisdiction? 

V. STATEMENT OF THE CASE 

lhis case began as an adjoining property owner's achninistrative 

SEP A appeal of a DNS issued for a tezooc of the commercial parcels in the 

six commercial, six :r:esidential.parcel Nordic Village development in 

Mazama, Washington. The appeal challenged ao.y co:mmetcia.l or multi­

residential. use of the Nordic Vill.a.ge's well as violating the exempt-well 

statute., which was drilled for, and is thus lin'rited to, single residential use. 

The exempt-well issue is tied to the SEPA rezoning appeal in two 

ways. First, the legal right to use the well undex RCW 90.44.050 was a SEP A 

tniti.ga.ting condition of approval fo:t the Nordic Village long plat-which the 

appeal showed was satisfied by demonstrably false testimony. The validity of 

the rezoning DNS is completely dependent upon the continuing validity of 

the :MDNS for the long plat, so the rezone DNS falls with the MDNS. 

Second, any use of the well allowed by the rezone (or the long plat) 

that viola.tcs RCW 90.44.050 is a significant, adverse environmental impact as 

a matter of law and violates the SEP A mitigating conditi.on of pla.t approval 

5 
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A. OJsanogan County .1\,pptovcd the Nordic vmagc Believingtha.t 
The Department of Ecology Approved the Wate.t; Rights. 

The Board of Okanogatl County Commissioners ga-ve final approval 

to the Nordic Village long plat at their. March 14,2011, meeting based on the 

testimony of the planning department's Ben Rough that the Depatttnent.~ of 

Ecology and of Health had both approved the developer's water rights: 

Nordic Village - Planning Ben Rough 
Ben Rough 

Ben gave the staff :report for Final review of the Nordic 
Village I..ong Plat. . . . The wate.t that. has been allocated has 
been approved by the DOE and Public Health as well as 
State Health due to so tnany connections. An interim road is 
being built and has been bonded. All conditions of approval 
have been met. The landowner would like to seek a rezone at 
a later date. 

Commissioner Hover asked whether there were significant 
changes since prc~appiOval. Ben stated, no. 
Motion- Apptoval Nordic Village LP 2010-1 
Commissioner Hover moved to approve the Nordic Village 
Long Pla.t 2010-1. All conditions of approval have been met. 
Motion was seconded and carried. 5 

The Department of Ecology's blessin.g of the Nordic Village's watet 

rights W2S critical because it satisfied the county's SEPA condition of 

approval that the developer have the legal right under the exempt-well statute 

to supply the Nordic Vjllage's twelve parcels using a well drilled for an 

earlier, four-parcel short plat subdi'V'ision call the "Mazam.a Bridge." 

5 The Clerk's Papers indudcs the: county administrative appeal.tceotd r•county Record'~ as 
''uitattached Exh~b~t A" to the Declaration of Lal.ena Johns, CP I 57-58, who cc:ttific:d the 
copy. The Mateh 14, 2011 record of proceeding3 is exhibit E3, quoting page 2. 

6 
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Th.e No.tdic Village was originally Lot 1 of the Mazama Bridge short 

plat, where each parcel had its own well.6 On December 1, 2006, Oka.nogan 

County Public Health C'OCPH'') issued a Watet Adequacy Certificate for 

Lot 1 certifying its well as legally adequate "to meet the needs of its intended 

usc," which the ce.rtifica.te and attached well drilling log identified as an 

individual residential system.7 Restri~;.tivc covenants allocating 5,000 gallons a 

da.y among the four patcel gave 2,880 gallons a day to Lot 1 as restated.8 

Whether or not this well could legally supply the Nordic Village's 

twelve parcels was identified in the county's SEPA review of the long plat as 

havmg the "potential for probable, significant, adverse envirorunental 

itnpact; which may be mitigated to the point of non-significance."9 To 

mirigace that risk, the planning department imposed a c:arefully-worded 

condition of approval, which aecorcling to its final report had been satisfied: 

Final SEPA.lletcrmination 

All mitigation measu.r:es from the final SEPA determination, 
listed below, are conditions of approval for this project. 
Water Use and Establishment 
1. All lots shall be served by an adequate and legal water 
supply prior to final approval. The [Nordic Village] long pla.t 
is g.tanted use of its proportionate and legal share of the 
exempt withdtawal established for the Mazama Bridge short 
plat. Withdrawal is limited to the permit exemption 
litttitation~ identified in RCW 90.44.050. 

6 CP 265-66. 
7 CP 279-81. 
B CP 268-72. 
9 County Rctm:d, ~- 2, attachment K (''Final SEP A Detcnnination''). 

7 
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Analysis: This condition has been met. 10 

B. Arthur Gtesh\\ SEP A appeal of a Re:toning DNS R.eyealed tha.t 
the County's SEPA D~t:ennination of Non-Sis?Jllficance for the Long 
Plat had been Pt:ocw:,ed by Demonstrably Fa1~e Testimony. 

Less than two weeks after the county approved the Nordic Village 

long plat, the developer filed a new application to rezone the s.bt commercial 

parcels from one slate of uses called c'Urban Residential'' to another called 

"Neighborhood Use.;~~~ The developer's envitonmcntal checklist for the 

rezone identified only the relative impact from the change in zoning, not the 

actual impacts of the .new uses-repeatedly stating fo:t e:lta.tnplc, 'cA rezone of 

the area will not cause any change to th.;: area that would be different from 

the current zorung."12 Because the county had just determin.ed that the long 

plat had no adverse impacts; it summarily issued a DNS for the rezone. 13 

Arthur Gresh, an adjacent landowner, Sled a timely administrative 

SEPA appeal of the rezoning DNS with the Boan:i of Okanogan County 

Como:rissionets.H- The centerpiece of M:t. Gre:~h's appeal was a September 2, 

2010 letter from the Department of Health to the developer con:finning that 

it issued the permit for the Notclic Village's 12~connection water system 

based on his lay assurance that he possessed the necessary watet rights 

because the Department of Ecology had not commented on the subjeet 

1° County Record, ex. E2 (Planning Dep't Sr.aff Report Mar. 14, 2011), attac.hment Fat 13. 
11 County Record, ex. E17 (Planning Comm'n Rezone Report, Aug. 23. 2011), attachment A. 
12 Id., attachment I (SEP A checklist) at 11-12. 
n Ttl, attachment H. 
14 CP 205-253. 
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At the time that thi<~ letter was written, I had not received any 
comments from Depattment of Ecology .tegatding your water 
rights. I am basing my .review on your assuranc:es t:h.a.t 
adequate wa.tcr rights are secuted by the system to cover all 
existing and proposed watet uses. Any comments that I may 
receive from Department of Ecology for this project will be 
forwarded to you for you to address. 15 

Mr. G:resh also showed that the developer failed to keep promises 

made to the Department of Health in its pcnnit application cove:t letter, 

including the "comme:r.c.ial eonncctions will be restri.cted on the face of the 

plat to tetai1 and professional businesses," and "food service will be 

prohibited!'1r. In fact, once the plat was approved without those restrictions, 

the developer•s agent marketed Nordic Village parcels as "zoned for inns, 

cabins, restaurants & lodges .... Get it while ifs hot!!!"17 

The Department of Health•s wat..er: sy~tcm permit for the Nordic 

Village was all that Okanogan County Public Health would o.eed to verify the 

legality of the pla.t's water supply, according to its project comments: 

Approval of the somce and design fo:t l:b.c proposed Group B 
system by the jurisdictional public health authority will be 
considered to fu1£ll the requirement fo:r. water adequacy for 
l:b.e proposed plat. At twelve lots, the Washington State 
Dept. of Health will be the jurisdictional agency for system 
approval. ul 

15 CP 252-53. 
~t.cp 241. 
17 CP 245-48. 
18 County Record E4 (Planning Dcp't Final Report :March 14, 201 ') Amchmcnt I (Agency 
Comments) :tt 9 (June 9, 2010 Comment Sheet from Okanoga.n County Public Health). 

9 
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C. The SEPA Rules. Adopted as Okanog:;w. Couuty Ordinances 
Re!l!Jired Okanogan County tg Withdraw the Loog.Elat's MONS 
and Reverse or Withdraw the DNS for the Rezone. 

With no valid legal basis for the county's SEP A detenninati.on that 

the Nordic Village has a legal water supply, Mr. Gresh's a.ppc:al also showed 

that any commercial use or multi-residential use of the Nordic Village's well 

'Violates RCW 90.44.050 under this Court's construction of RCW 90.44.050 

m Department of Ecology v. Campbell & Gwinn, LLC., 146 Wn.2d 1, 43 P.3 4 

(2002) (.ree pp. 13-15, irifra). Thus, the SEPA mitigating condition of approval 

for the N m:dic Village long plat was not satisfied and cannot be satisfied. 

The substantive law for: M.t. Gresh's administrative appeal was 

Chapter 14.04 of the Okanogan County Code ("O.C.C.''), which adopts as 

county ordinances the Department of Ecology's SEP A regulations in 

Chapter 197-11 of the Washington Achninisttacive Code. In pa.tticul.ar, Mr. 

Gresh argued that WAC 197-11-600 ''precludes the use of a p.nmously 

prepared environmental docutnent" if there is slgnificant new :infonnation 

showing adverse impacts ''or the discovery of misxeprescnt:ati.on/'19 He also 

argued that WAC 197-11-340(3)(a)(il') & (iii) (adopted by O.C.C. §14.04.090) 

required the county to withdtaw the long plat's MDNS fot the same reason: 

(3)(a) The lead agency shall withdraw a DNS if. , .. 
(iJ.) Thete is significant new informa.tion indicating, or on, a 

proposal's probable significant adverse environmental impacts; o.t 
(iii) The DNS was procured by misrep:rcscntati.on or lack of 

1' RP (Board of Okanogan County C0f111Irissoncts,July 25, 2011) 8. 

10 
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material disclosure .... 

Once the MONS for the long plat is withdrawn, the rezone DNS 

cannot stand because it relied entirely upon the long plat's 1\.IDNS to 

demonstrate its lack of impacts. And because the conunercial use of the well 

. allowed by the rezone would violate RCW 90.44.050, the rezone DNS also 

has to be withdrawn under WCA 197-11-340(3)(a)(ii) because of such usc 

consti.tutes significant, adverse environmental .impacts (a.s determined by 

Okanogan County when it imposed the mitigating condition of approval.) 

D. Qkano.gan Councy Denied the AdministratiyeJ\,ppeal. the 
Superior Cow:t Dismissed JM+. Gresh's LUPA P~tion and the 
Court of Appeals Affimled. 

The Boaro of Okanogan County Commissioners denied Mr. Gresh's 

appeal of the rezoning DNS at its meeting on August 23, 2011, by adopting 

Resolution 200-2011, which denied his appeal, upheld the DNS for the 

te:zonc, and contained findings of fact and conclusions of law.".o lMr. Gresh 

sought judicial review of the county-level SEP A appeal by filing a timely 

petition in the Okanogan County Superior Court under the Land Use 

Petition Act (''LUPA'~, RCW chapter 36.70C. The Superior Cow:t 

(Burchard,].) dismissed the LUP A petition, holdi!lg on reconsideration that 

because there had bee.o no appeal of the Nordic Village long plat's approval 

or its environmental dew:mination, Mx. Gresh's SEPA claims had been 

:11.1 County Record, c.'t. E16 at 5. 
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extinguished. RP (Feb. 10, 2012) at 38 C'thc Court will accept that argument 

and find that the SEPA does not allow a challenge under 197 ~ 11-340 SEP A 

and LUP A don't allow a challenge after the twenty-one day period."). 

A:ftet thi.~ Court declined dttect review on December 5, 2012, the 

Washington State Court of Apperus (Division III) af.fittned the superior 

court's di5tnissal of the LUPA petition, and awatded attorneys' fees against 

Mr. Gresh under RCW 4.84.370 .in an unpublished deci..'lion on December 5, 

2013 (app. A). A timely motion for .teconsidcrat:i.on was denied oo. January 

14,2014 (app. B), and this Petition for Discretionary Review followed. 

VI. ARGUMENT 

Review is justified under RAP 13.4(b)(2) and e.o;pecially under RAP 

13.4(b)(4) to reach a question of "fundamental importance to the state-wide 

management of water." 

A This Awev is a Review of Okanogan County's Adttrinis:t:ta!ixe 
Rezoning SEPA Appeal on.th.e Coung-'s .Administrative Record. 

LUP A requires that the county's denial of Mr. Gresh's administrative 

appeal be reversed if it was "a clearly enoncous application of the law to the 

facts." RCW 36.70C.l30(1.)(d). To determine if this standard is satisfied, this 

Court .. stands in the shoes of the superior court'' and "reviews achninisttative 

decisions on the record of the administrative tribunal, not of the superior 

court." HJS Dev., Int. v. Piem Cy., 148 Wn.2d 451,468, 61 P.3d 1141 (Wash. 

2003) (citations o:m..itted). Questions of law are reviewed de ttovo. Id. 

12 
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B. The County Cleaty Ened by Famng to Withdraw the Nordic 
Villa.ge's Mitigated DNS and b~ Eailing \9 Reverse the Rezone DNS 
Because of l~plc Violation of the Exs;tn:pt~ Well Statute. 

The county's detennination :in the MDNS that the1:e is no violation. 

of RCW 90.44.050 by cotnmercial use of the Nordic Village's well is invalid 

because the county's app:roval of the long plat and its MDNS was procuted 

by misrepresentation. The county clearly erred by failing to withdraw the 

MDNS for the long plat as requited by WAC 197-11-340(3)(a)(ili). 

With the MDNS withdrawn, the RAP 13.4(b)(4) "question of 

fundamental importance to the state-wide management of water" arises as 

the SEP A rezoning questiotl whether commercial and multi-residential use of 

the Nordic Village's requites Okanogan County to withdraw both the DNS 

fot the rezone and the MONS fot: the long plat under WAC 197-11-

340(3)(a)(ii) beca.u..,e of inevitable, significant adverse envitonmen.tal impacts? 

As :Mr. wesh atgued :in his SEP A appc~ the answe1: is )res' because 

CampbeU & G1vinn consttued the exempt-well statute to limit use of an 

c:empt well to the single exempt purpose cla.ittted when it was drilled: 

Thus, two concepts, construction of works, ot digging of 
wells in o:tdet to withdtaw water, and the withdrawal of water 
and putting it to beneficial u:;e are link!!:d in the permitting 
process. Ncithe1: can occur absent a pe.ttnit. Th.e same two 
concepts must be linked for purposes of the exemption from 
the permitting process because that is precisely what the 
exemption is--an exemption excusing the applicant from 
pettnit requirements. The one seeking an exemption from 
permit requ.ir.ements is ncce..,sarily the one planning the 
construction of wells or. ot.hei: work."l necessary for withdntwal 
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of water and is the one who would otherwise have to have a 
permit before any construction commences or wells sue dug. 

CQIJipbeU & Gwinn, LL C., 146 Wn.2d at 3. 

Future property owners :u:e bound by the single exemption claixned 

by the developer who drilled their exempt well because "The developer may 

not claim multiple exemptions for the homeowners.'' Id. at 14. 

More recently this Cc>urt confirmed this consttuction of the e.."!:empt 

well statute by a gr.am..ma.tical analysis in F£1JC Corners Fami_ly Farmers v. State of 

Washington, 1.73 Wn.2d 296, 268 P.3d 892 (Wash. 2011). Five Camm 

considered three possible con.sttuctions of RCW 90.44.050. Undet the first, 

the te.."!:t creates "fout distinct categories'' of exetnpt uses, 1.73 Wn.2d at 308, 

of (1) unlimited stock watering, or (2) unli.tnited watering for a lawn or 

commercial garden of a half-acre or less, ot (3) single or group residential use 

of up to 5,000 gallons a day, ot (4) up to 5,000 gallons a day for. commercial 

ot 'industrial' use. ld. at 307. Under the secoo.d possibility, there is ~•a bundle 

of uses" for up to 5,000 gallons a day for aU u:~es c."tcept industrial, which has 

its own 5,000 gallons a day limit~ ld. The dilid possibility divides water uses 

"into two categories: (1) uses of 5,000 gallons of water per day or less, which 

are exempt from pemri.ts, and (2) uses of more than 5,000 gallons of wate:t 

per dayj which are not exempt." Id. at 310. 

The .. four distinct categories" consttuctio:o. of the statute was 

adopted a~ most consistent with its text. Id. at 308. The two "bu:ndk of 
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uses" consttuctions were rejected because because '~the language plainly docs 

something vety different,'' id. at 310, and '"[t]hcre is simply no basis in the 

text of the statute to assume that the first three putposes were intended to be 

considered a single bundle of uses," id at 312 

Review of tbis SEP A issue is strongly wa.ttanted under RAP 

13-4(b)(4) becau.'\c it allows this Court to resolve the Attorney General's 

conflicting opinions on the subject. .Attorney Genetal Gregoite's view. p.2 

supra, are con.s.istent with Campbell & Gwinn and Five Corner:.r. Attorney 

General Fcrguson>s ptesent view that an eJ~:empt well can be used fot all of 

the statutorily exempt purposes lacks any link whatsoever between the 

e.."temption for drilling the well and for using the well, contr.u:y to Campbell & 

Gwinn. It also appears indistinguishable from the 'bundle of uses' 

intetptetations of RCW 90.44.050 considered and rejected in .HtJt CDf?ltr.r. 

C. Neithei LUPA nor a E_o.lic.y FayOl!ng Finality in Land-Use 
Decisions Nullifies WAC 1.27-il-340 or Otherwise Ptevents this 
Co:urt frgm Readling the Exempt-Well Question. 

Both courts bdow erred by holding that Okanogan County's MONS, 

which determines that the Nordic Village•s twelve par:cels can legally use the 

well, cannot be collaterally attacked later because it was not appealed at the 

time. Both erted by failing to apply SEP A as written and by misapplying a 

ludicially-:r:ecoped policy favoring finality in land-use decisions to a SEP A 

;£~Q!1ing threshold detettnination. 
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By its own terms, there are no deadline ot statute of limitations 

applicable to operation of WAC 197-11. -340 or -600-th.ey mandate the 

withdrawal of a DNS and preparation of a new one if a project is changed in 

ways that are likely to have significant adve.r.se effects; if the DNS was 

procured by misrepresentation~ or if there is «significant, new information" 

indicating actual adverse impacts. No cxpira.ti.on date was clearly intended 

because the same legislation enacting SEP Ns present statute of llin.itations 

for appealing a DNS in 1984 also required the counties to adopt the SEP A 

rules at issue here. See gemral/y, R. Settle, The W tJShington State Environmental 

PolifYAct (2011) at §4.01 & §5.01[2] (1983 SEPA amendments we:t:e proposed 

and passed together. with amendments replacing SEP A's implementing 

guidelines with present rules)? 

Moreover, the Groundwater Code, ~;:hapter 90.44 RCW, expressly 

precludes illegal well withdrawals to be created by anything except strict 

statutory compllitnce: aJ1 groundwater is "subject to appropria.tc for beneficial 

usc under the terms of this chapter and not othex:wise." RCW 90.44.040. 

A policy favoring £i.oality in land use decisions has no place because 

Mr. Gresh in not challenging any land-use decision except Okanogan 

County's approval of the rezone. Mr. Gresh's argument that the long plaes 

~~ Appendix B to the Commission oD En'Vitonmental Policy's final report, Ten Yeal'S' 
Experien.ce with SEPA (1983), cont9ins the p:roposed rules. WAC 197-11-340(3)(:a) is 
worded the same as proposed WAC 197-11-350(4)(1l) (App. B to final report at 16, available 
at the Department of Ecology's website, http:/ /www.c.r:.y.wa.gov/ptogtam&/se:a/sept./ 
tcn_yeats_cxpcricm;c.html (accessed February 9, 2014). 
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MDNS must be withchawn is a SEPA claim, grounded o:n the substa.ntivc 

a.nd procedural requirements in Okanogan County's SEPA ordinances. He is 

does not seek reversal of the ~ounty's approval of the long plat. za 

This Court was careful to distinguish between stale land use claims 

that are extinguished by LUPA's 21-d.ay statute oflitnitations a.nd SEPA 

claims rhat .remain live for a.djudic::ation when it recognized a policy favoring 

finality io. land use deci.~ions in Wenatchee Sportsmen A.rtodation v. Chtltm Cntmry, 

141 Wn.2d 169, 4 P.3d 123 (2000). The plaintiff there both '"cha.llenges 

Chelan County's apptova.l of [a.] residential development project called the 

Highlands" ao.d "also challenged under SEP A the County's issuance of an 

MDNS for the Highlands." ld. at 1. 72, 1.82. This Court held that the land-

use clla.Uenge to pla.t approval was e.."t:tinguished by LUP A's statute of 

lli:nitations when the plaintiff fall.ed to appeal a.n earlier rezone allowing such 

developments. But the plaintiff's separate SEPA claims survived: "we 

remand to the trial court to determine whether the County's decision to issue 

an MONS was clearly erroneous.'' Id. at 182 .. 

Finally, Mr. Gresh's SEP.A. claims ate enforcing compliance with the 

Nordic Village's condition of apptoval, as SEPA's statute of limitations 

~.tessly :r:ecognizes: .. The Sta.te Environmental Policy Act provides a basis 

for challenging whether governmental action is in compliance with the 

22 The court of appeals misapprehended this ease as arising in the fitSt insta:nce as a LUP A 
~hallenge to the long plat, m, e.&, App. A at at 5 n.3 (''Mr. Gresh b:tought his c;ausc of adon 
undet LUPA"). 
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5ubsta.ntive and ptocedu:ral provision5 of this chapter," RCW 43.21 C.075(1 ), 

as does O.C.C. § 14.04.130(G) CM.iti.gatioa measw:es ... may be cnfotced in 

the same manner a5 any tenn or condition of the pertnit. or enfot~::ed in any 

manner .specifically ptescribed by the county"). 

D. This Court Should Resoke. a. Cogilict Among the Courts of 
Appeals ~ Rcyctsing the Award of Attorneys' Fees Under 
RCW 4.84.370 an.d Consttuittg th.e St!tutc Narrowly. 

The court of appeals tnade an award of attomeys~ fees against Mr. 

Gtesh undet: RCW 4.84.370, which provides 

(1) Notwithstanding any othe.t p.rov1sions of thi.~ chapter, 
reasonable attorneys' fees and costs shall be awarded to the 
prevailing party OI substantially prevailing party on appeal 
before the court of appeals or the suptetne court of a 
decision by a county, city, or town to is5ue, condition, or 
deny a development permit involving a site-specific rezone, 
zoning, plat, conditional use, vwnce, shoreline permit, 
building permit, site plan, or sitnilat land u5e a.ppJ:oval or 
decision. The court shall award and detettnine the amount of 
reasonable attorneys' fees and costs under thi~ section if: 

(a) The prevailing party on appeal was the prevailing ot 
substantially prevailing patty befo.te the c:ounty, city, or town 
... and 

(b) The ptevailing party on appeal was the prevailing 
party ot substantially prevailing party in all prior judicial 
proceedings. 

(2) In addition to the ptevailin.g party unde.t subsection (1) 
of tbi'l section, the county, city, or town whose decision is on 
appeal is considered a prevailing party if its decision is upheld 
at superior court and on appeal. 

In general, the courts of Washington State follow the comtnon law 

.. American rule," in which ea.ch party to a lawsuit is responsible for its 

attorneys' fees. Cosmopolitan Engg Group, Inc. v. O:ndto Degremo:nt, Inc., 159 
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Wn.2d 292,303, 149 P.3d 666, (Wash. 2006). Attorneys' fees statutes in 

derogation of this common law "must be construed naa:owly" with a "clear 

expression of mtent from the legislature'' to alter the Atoe.ric::an .t:ule. I d. 

Hete, the court of appeals merely affumed the superio:r: court'~ 

<fumissal of Mr. Gresh's LUPA petition, App. A at 6 (question was "whether 

to award attorneys fees when the appellate court affirms a trial court's 

dete:rtnina.tion that the LUP A action was untimely'')--a procedural 

affirmanc:e in which the court of appeals neither stood "in the shoes of the 

superior courf' nor reviewed "administrative decisions on the record of the 

adnllnistrarive tribunal, not of the superior court," as :required here. HJS 

D8V., Inc., 148 Wn.2d at 468. But RCW 4.84.370 only authorizes fees to the 

prevailing patty in "appeals of a decision b~ a coJ,l~, city, o:r: town to i."!sue, 

condition, ot. deny a devdopment pennit'' and fees cannot be awarded where 

the court of appeals avoided deciding the merits .. of a decision by a county." 

The courts of appeals are divided on this question, 23 with Division III 

declining to follow in the unpublished decision bdow its p:r:ecedenti.a.l 

decision in Rkhardr 11. City njPu/Jman, 134 Wn. App. 876, 884, 142 P.3d 1121 

(2006)('< bism.issal for want of jurisdiction is not the same as a final decision 

23 Comparr Witt 11. Port ofO!Jmpia, 126 Wn. App. 752, 759, 109 P.3d 489 (Div. II, 2005)(no 
fees to pllrty who prevails on procedural grounds but docs not pt~l "oo. the merits''); 
QutJ/ify .Ro"k Prods., l11e. o. Thurnon CounrJ, 126 Wn. App. 250,275, 108 P . .3d 805 (Div. II, 
2005) (sltme); N()'f'lhthm lntJt.rl(}rt, .l.LC"' Oty PjTaQJma, 174 Wn . .App. 678,701, 301 P.3d 
1049, T'f!ll. dnied. 178 Wn.2d 1015 (Div. II, 2013)(same) with Durland v. Stm }Nat~ County, 175 
Wn. App. 316, 305 PJd 2% (Div.l, 2013) (''RCW 4.84.370 'docs not require that the party 
must have prevailed on the merits"'); Pn.ti:Jegts tJ. King Counry, 98 Wn. App. 275, 990 P.2d 405 
(1999)(sam.c). 
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on the merits. Consequently, Pullman is not entitled to attorney fees and 

costs pursuant to RCW 4.84.370(2).") (citing OverhuLre Net'ghborl.JoodAss'nv. 

Thurston Cormry, 94 Wa.sh.App. 593, 601, 972 P.2d 470 (1999) (Div. II)). 

CONCLUSION 

Review of a question of fundamental importance to the state~widc 

management of water is justified under. RAP l3.4(b)(4); review~ justified 

under RAP 13.4(b)(2) to re:~olvc a conflict between the courts of appeals on 

an award of attorneys' fees under RCW 4.84.370. 

Petitioner asks that the court of appeals decision be reversed and the 

case be .teruanded to Okanogan County with instrUctions to reverse the 

app.toval of the .rezone, to withdtaw the DNS for the rezone and the :MDNS 

ff)t the Nordic Village long plat, and for fw:thet proceedings. 

Respectfully submitted this 13th day ofFebnmty 2014, 

Attorney for Petitioner, Arthur Gresh 
WSBA no. 13895 

Law Office of l\fichael T. Brady 
P.O. Box 715 
106 BluffStteet, No. 202 
Winthrop, Washington 98862 
(509) 996-5002 

20 

02/13/2014 14:47 Ho.: RSOO 

PAGE 27/38 

P.027/038 



02/13/2014 14:45 5099952057 J BART BRADSHAW CPA PAGE 28/38 

i 

I 
I 
I 

FILED 
DEC 5, 2013 

Jr. tile omce of tbe Clerk or Cour1 
W A State Court of Appeals. Di'rition m 

IN 1HE COURT OF APPEALS OF THE STA m OF WASHINGTON 
DMSION THREE 

lARTHUR GRESH~ 
I 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

I No. 31394--8-ID 
I 
I 

Appellant. 
I 

i 
I 

! 
v. 

!oKANOGAN COUNTY AND 
!MAZAMA PROPERTIES, LLC, 
I 

UNPUBLISHED OPINION 

! 
I 

I 

Respondent. 

KORSMO, C.J. -Appellant Arthur Gresh brought a LUP A 1 claim challenging an 

earlier nonappealed fmalland use decision concerning the same property. Because our 

Supreme Court has already determined that LUP A does not pennit such untimely 

collateral attacks, we affinn. Respondent's request for attorney fees requires us to weigh 

in on a split in the divisions of this court regarding the availability of attorney fees under 

RCW 4.84.370 in this circumstance. We award the requested fees. 

FACfS 

Mazama Properties LLC (1\.fP) is the developer of the Nordic Village subdivision 

in Okanopn County's Wlincorporated Mazama commUDity. In 2007~ the county 

' Land Use Petition Act, chapter 36. 70C RCW. 
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~roved MP's plan for a four lot Nordic Village short plat. MP then sought pennission 
I 
I 

tb further divide lot 1 into a 12 lot long plat. 
I 
! 
I 
I 

I 
In July of2010 the county issued a mitigated determination ofnonsignificance 

(~NS) for the long plat under the State Environmental Policy Act (SEPA), chapter 

J3.2IC RCW. The MDNS conditioned approval on MP limiting Nordic Village's water 
I 

~e to the permit exemptions specified in RCW 90.44.050.2 The county gave its fmal 
I 

aJ)proval to the long plat on March 14, 2011. The final approval of the long plat went 
I 

Jnchallenged. 
I 
I 

! 
I 

Following approval of the long plat, MP applied to the county to rezone six ofthe 
I 

~elve lots in the long plat. Using the MDNS that was developed during the long plat 
I 
I 
'pproval process, the county issued a detennination of nonsignificance (DNS) for the 

I 
proposed rezone. On August 23, 20 11, the county gave final approval to the rezone. 

I 
i 
I 
I 

On September 9, 2011, neighboring property owner Arthur Gresh filed a LUPA 

petition challenging the rezone. Mr. Gresh argued that the DNS should not have been 
I 

~sued and needed to be withdrawn because Nordic Village did not have an adequate and 
I 

i 2 The adequacy of the Nordic Village's well water supply has been an issue 
ihroughout the property's development. Like Mr. Gresh, this court has a hard time 
~nderstanding bow the twelve lots hope to subsist on only 2,880 gallons of water per day 
&lmbined, especially when the Okanogan County Health District requires each of the six 
tesidentiallots to be allocated a minimum of360 gallons per day. However, because the 
MoNS was not time1y challenged the way to ensure J,roper water use at this stage is 
through an action to enforce the conditions specified in the MDNS in the event that those 
bonditions are violated. 
I 
I 
! 2 

i AppendixA 

I 

02/13/2014 14:47 Ho.: RSOO P.029/038 

I 
I 
! 
~ 
t • • 



/,,,····· 
02/13/2014 14:45 5099%2057 

No. 31394-8-ill 
Qre.sh v. Olcanogan County, et al. 

I 
I 

J BART BRADSHAW CPA 

l~gal water supply. Because the DNS was premised on the finding of an adequate and 
I 

I 
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1~1 water supply in the MDNS, Mr. Gresh's petition necessarily chaltenged the MDNS. 
I 

I 
In January of2012, the superior court dismissed the petition. The court ruled that 

i 

t~ MDNS was unreviewable due to LUPA's 21 day statute of limitations. Mr. Gresh 
i 

titereafter timely appealed to this court. 

I 
I ANALYSIS 
I 
I 

Mr. Gresh's appeal takes issue with the court's ruling on his challenge to the long 

~lat. :MP in rum requests its attorney fees under RCW 4.84.370. We will address each 
I 

claim in turn. 
I 

I 

i 
I 

LUPA 

~'Under SEPA, before a local goverrunent processes a permit application for a 

~rivate land use project, it must make a 'threshold determination' of whether the project 
I 

~a 'major action significantly affecting the quality of the environment. mAnderson v. 
I 

};erce County, 86 Wn. App. 290, 300-01, 936 P.2d 432 (1997) (quoting RCW 
I 

I 

t3.2JC.030(2)(c)). The responsible official will usually issue either a determination of 

~ignificance (DS) or a DNS. /d. "ADS mandates intensified environmental review 
I 
I 

~ough preparation of an EIS [Environmental Impact Statement].'~ ld . .. Conversely. a 
; 

hNs means that no EIS will be required." !d. 
I 

i 

l An alternative threshold determination is the :MDNS, ''which involves changing or 

. onditioning a project to eliminate its significant adverse environmental impacts." ld. 

02/13/2014 14:48 
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~iting WAC 197-11-350); RCW 43.21C.060. With an 1\IDNS .. the governmental agency 

I 
Jtlay specify mitigation measures and issue a .MDNS only if the proposal is changed to 

i~corporate those measures." /d. at 301-02 (citing WAC 197-11-350(3)). 
I 
) In the present case, the county issued an :MDNS that applied to the long plat 

Jpproval. A few months lat~! the county, relying on the MDNS, issued a DNS with 

rgard to the rezone. An agency's reliance on existing SEPA documents to justifY later 

~ions is expressly permitted to prevent needless duplication of efforts. WAC 197-11-

C;oo; Thornton Creek Legal Def Fund v. City of Seattle~ 113 Wn. App. 34, SO, 52 P .3d 
I 

~22 (2002). Accordingly, the county did not err by relying on the long plat's MDNS to 

Justify the rezonets DNS. 
I 

I The question here is whether the timely appeal of the rezoning DNS opened up the 

non-appealed long plat MDNS for collateral attack. The Washington Supreme Court 

Lswered this question negatively in Wenatchee Spo,.tsmen Ass 'n v. Chelan County, 141 

n.2d 169~ 182, 4 P.3d 123 (2000). 

There the county had granted an application for a site-specific rezone~ which 

stituted a final land use decision. No appeal was taken from that decision. Later, the 

lounty made another ~alland use decision when it approved a plat application for the 

lame property. The Wenatchee Sportsmen Association timely appealed the plat 

lpproval. Through that challenge, the Association attempted to collaterally attack the 

~zone. !d. at 17 4-75. The Supreme Court held that LUP A plainly and unambiguously 

4 
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uires that any challenge to a final land use decision occur within 21 days of issuance . 

. at 181 .. 82. 

I The court reaffirmed the holding of Wenatchee Sportsmen a few years later in 

tahitat Watch v. Skagit County, 155 Wn.2d 397, 410-11, 120 P.3d 56 (2005). There, the 

urt held that a LUP A challenge to a grading permit could not be used to collaterally 

~ack a special use permit that had been issued earlier in the development process. The 

~upreme Court then went further~ stating that "even illegal decisions must be challenged 

l a timely, appropriate manner." ld. at 407. 

l Wenatchee Sportsmen and Habitat Watch ·demonstrate the primacy that the 

octrinc of fmality has over land use decisions. Because these cases hold that a 

~eviously unchallenged final land use decision carmot be collateraJly attacked we affirm 

~e superior court's dismissal of Mr. Gresh's LUPA petition.3 

Attorney Fees 

As the prevailing party throughout this action, MP requests attorney fees under 

CW 4.84.370. In essence, that statute provides that "parties are entitled to attorney fees 

L 3 Recognizing the controlling effect of these cases, Mr. Gresh also appears to 

1 
gue that his request for the county to withdraw the MONS actually operates outside of 
UP A because his request was brought under WAC 197~ 11-340. This argument fails 
ecause Mr. Gresh brought his cause of action under LUP A, meaning that he had to 

plywithLUPA~s statute ofJimitations. IfMr. Gresh wanted to avoidLUPAhe 
eeded to have brought his challenge under a different starute, assuming such an 
ltemative route even exists. 
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o. 31394-8-ITI 
resh v. Okanogan County, et al. 

lnly ifa county, city, or town's decision is rendered ln their favor and at least two courts 

Jmnn that decision ... Habitat Watch, 155 Wn.2d at 413. uThe possibility of attomey 

t does not arise until a land use decision has been appealed at least twice: before the 

perior court and before the Court of Appeals and/or the Supreme Court." /d. "Thus, 

~arties challenging a land use decision get one opportunity to do so free of the risk of 

laving to pay other parties' attorney fees and costs if they are unsuccessful before the 

luperior court" /d. Although this standard seems straight forward in application, we 

lote that the other two divisions of this court are split on whether to award attorney fees 

lhen the appellate court afflmlS a trial court~s determination that the LUPA action was 

Ltimely. 

i Division Two was the first to address this issue. It held that a decision based 

olely on jurisdictional grounds such as the timeliness of a LUP A petition does not fall 

Lthin the scope ofRCW 4.84.370. Overhulse Neighborhood Ass'n v. Thurston County, 

~ Wn. App. 593,601, 972 P.2d 470 (1999). Overhulse concluded that the statute only 

lpplied to final decisions on the merits. ld. It reached this result by noting that a 

hismissal for want of jurisdiction does not have res judicata effect. /d. (citing Peacock v. 

~~er~ 81 Wn.2d 731, 734, 504 P.2d 1124 (1973)). 

l Six months later, Division One disagreed with this limited reading of RCW 

1

.84.370. Division One noted that the statute says nothing about prevailing on the merits. 

ekeges v. King County, 98 Wn. App. 275, 285-86, 990 P.2d 405 (1999). 
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No. 31394-8-111 
Gresh v. Okanogan County, eta/. 

Since then, Division Two has held that the "legislature intended to allow attorney 

fees only to a party who prevails on the merits" and that a party does not "substantially 

prevail" under the statute when the appeal is decided on procedural grounds. Witt. v. Port 

ofOlympia, 126 Wn. App. 752,759, 109 P.3d 489 (2005); Quality Rock Prods., Inc. v. 

Thurston County, 126 Wn. App. 250, 275~ 108 P.3d 805 (2005); Northshore Investors, 

LLC v. City of Tacoma, 174 Wn. App. 678, 701, 301 P.3d 1049, review denied, 178 

Wn.2d 1015 (2013). Earlier this year~ Division One noted the ongoing disagreement 

between the two divisions when it refused to back down from Prekeges in Durland v. San 

Juan County, 175 Wn. App. 316, 326, 305 P.3d 246 (2013).4 

Division 1bree has not yet weighed in on this debate, but must do so now. We 

believe that attorney fees are available in this circumstance. 

Our task is to construe a statute. RCW 4.84.370(1)' awards fees to the 

.. prevailing'' or "substantially prevailing" party in land use litigation. The term "prevail" 

does not connote either a merits decision or a procedural one, but suggests only that a 

party succeeded in the litigation. "Prevail" does not connote a particular type of success. 

4 A petition for revieW is pending under cause no. 89293·8 .. 
5 In relevant part, RCW 4.84.370(1) states: uNotwithstanding any other provisions 

of this chapter, reasonable attorneys' fees and costs shall be awarded to the prevailing 
party or substantiaJly prevailing party on appeal before the court of appeals or the 
supreme court of a decision by a county, city, or town to issue, condition, or deny a 
development pennit involving a site-specific rezone, zoning, plat. conditional use, 
variance, shoteline permit, building permit; site plan, or similar land use approval or 
decision." 
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No. 31394-8-III 
Gresh v. Okanogan County, eta/. 

In the context of attorney fees, the Supreme Court has held that .. a party prevails when it 

succeeds on any significant issue which achieves some benefit the party sought in 

bringing suit."' Blair v. Wash. State Univ., 108 Wn.2d 558, 572, 740 P.2d 1379 (1987) 

(addressing RCW 4.84.01 0). Under this definition, a party need only succeed in some 

manner to "prevail." The party need not succeed on the merits, although success on the 

merits is one way to obtain some benefit. 

We believe the Blair approach is more useful here than the res judicata approach 

favored by Division Two. Peacock is inapposite because RCW 4.84.370 is not concerned 

with any benefits from res judicata that may accrue to a party. Instead, prevailing in a 

land use case is the only criterion for an award of attorney fees. The long-tenn or 

collateral benefits of success are not a consideration. 

If, as Habitat Watch contends. the purpose of the fee award is to give a party one 

"free" appeal without risk of bearing the other party's costs; then the reason why a party 

wins or Joses is simply not relevant. 6 Indeed, an argument can be made that pursuing a 

procedurally defectiye appeal through multiple layers of court is more like a frivolous 

case than is an appeal addressed to the merits of an argument. The public policy ofRCW 

4.84.370 is furthered by applying the statute to these facts, while that policy would be 

defeated by denying application of the statute to some subclass ofLUPA appeals. 

6 Habitat Watcht ISS Wn.2dat413. 
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No. 31394-8-III 
Gresh v. Okanogan County, et al. 

:MP has fended off a LUP A challenge to its development plans. It has 

substantially prevailed. AccordingJy, we grant MP its reasonable attorney fees for this 

appeal. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to RCW 

2.06.040. 
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FILED 
JAN 14,2014 

In the Office of tile Clerk of Court 
W A State «::oa rt of Appeals, Division 111 

IN 1HE COURT OF APPEALS OF 1HE STATE OF WASHINGTON 
DMSION rnREE 

ARTHUR GRESH, 

Appellant, 

v. 

OKANOGAN COUNTY AND MAZAMA 
PROPERTIES, LLC. 

Respondent. 

) 
) No. 31394-8-m 
) 
) 
) 
) ORDER DENYING 
) MOTIONFOR 
) RECONSIDERATION 
) 
) 

THE COURT has considered appellant's motion for reconsideratiou. and is oftbe 

opinion the motion should be denied. Therefore, 

lT IS ORDERED the motion for reconsideration of this court's opinion of December 5, 

2013, is denied. 

DATED: January 14.2014 

PANEL: Judges Korsmo, Kulilc, Fearing 

FOR THE COURT: 
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RCW 90.44;050 
Permit to withdtaw. 

After June 6, 1945, oo withdrawal of public gtoundwate.ts of the state 
shall be begun, nor shall any well or other works for such withdrawal be 
constructed, uoless an application to appropriate such watets has been. 
made to the depa.ttment and a per.mit has been granted by it as herein 
p.tovided: EXCEPT, .HOWEVER That any withdrawal of public; 
groundwaters for stock-watering purposes, or for the watering of a la.wn 
o.c of a noncommercia.l garden not exceeding one-half act.e in area. or fot 
smgle or group domestic uses in an amount not e:<:cecding five thousand 
gallons a day, ot as provided in RCW 90.44.052, or fo.t: an industrial 
pw:pose in an amount not exceeding five thousand gallons a day, is and 
shall be exempt from tb.e provisions of this section, but, to the e.."'<. tent 
that it is :regularly used beneficially, shall be entitled to a right equal to 
that established by a penn.it issued under the provisions of this chapter: 
PROVIDED, HOWEVER, That the department from time to time may 
require the person or agency making any such small -withdrawal to 
furnish infotnlation as to the means for and the quantity of that 
withdrawal: PROVIDED, FURTHER, That at the option of the party 
making withdta.wals of groundwaters of the $tate not exceeding five 
thousand gallons per day, applications under this section or declatati.ons 
under RCW 90.44.090 may be :filed and permits and certificates obtained 
in the s-ame manner and under the same requirements :as is in this chapter 
provided in the case of withd.tawals in excess of .five thousand gallons a 
day. 
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POBI)~ 715 
106 Bluff Street, No. 202 
Winthro_p, Washington 98861-0715 
mbrady®methowmrt.com 
.509.996.5002. 

Re: Gn.rh v. Okanogan Coun[y,, eta/. 

J BART BRADSHAW CPA PAGE 01/02 

Renee S. Town:~ley, Oerk/ Adm.inistrator 
Washington State Court of Appeals, Division lii 

550 No:r:th Cedar Street 
Spokane, Washington 99201-1905 

BY FACSIMILE TRANSMISSION 

Court of Appeal5 case no. 313948 

February 13,2014 

Dear Ms. Townsley: 

Accompanying this letter i_q a replacement p~e 4 of the Petition for Review that I just faxed 
to you fo:t filing and forwarding to the Supreme Court. As we discussed, I understand that you will 
substitute this page for the page 4 of the Petition just sent you. 

Thank you, 

Michad T. Brady 

cc: Messrs. Mackie, Bozarth, and Reichman 

02/13/2014 15:23 No. : R901 P.001/002 
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upon "New info:!Jllation indicating a proposal,s probable significant adverse 

environmental impacts. (!'his includes discovery of misrcp.r.esentati.on or lack 

of material disclosure.)"); .ree also WAC 197-11-340(3)(a) (DNS must be 

withdtawn under same facts). Thete are no time limits on these pr.ovisions. 

Okanogan County approved the Notclic Village long plat only after 

testimony that its SEP A mitigating condition of approval had been satisfied 

by the Department of Ecology-namely, that the developer have the legal 

right under RCW 90.44.050 to use the existing well drilled for single 

residential usc to supply th.e plat'~ six commercial and six residential parcels. 

After the developer sought to rezone the commercial parcels 13 days 

after the plat was approved, it was dlsclosed in a SEP A appeal of the rezone 

DNS that, in fact, the Departtnent of Ecology had not apptoved the 

developer's water rights and that the Department of Health issued the petmit 

fo:r: the plat's water syatem based on the developer's lay assurances that he 

had the rights because the Department of Ecology had not conunented. 

Did the Court of Appeals err in shielding th.e plat's mitigated DNS 

C<MDNS') ftom withdrawal in the xezoning SEPA appeal because the 

evidence that it was procured by mis.tepresentation and the new information 

of the pht's adverse irnpacts---its violation of RCW 90.44.050--were 

brought to Okanogan County's attention in a different land usc pr.oposal 

more than 21 days after the county approved the plat? 
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