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SUPERIOR COURT CLERK 
EILEEN L. MCLEOD 

DEPUTY 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

WATSON 
No. 12-2~01729-8 SEA 

Plaintiff, 
MEMORANDUM RULING 

vs. 

NORTHWESTTRUSTEESERV1CES 

Defendant. 

I.~ 

In April of 2003, Plaintiffs executed a promissory note fot $280,000 payable to ABN AMRO 

Mortgage, Inc. After mergers and business transactions, Citi.Mortgage came to own the Note, and 

appointed NWI'S as a Successor Trustee. 

The Plaintiffs fell behind in their payments, and on Febru~ 5, 2011, a Notice of Default and 

Loss Mitigation Declaration were sent to Plaintiffs. The plaintiffs we:t:e not notified prior to the 

issuance of the Notice of Default that they could obtain a foreclosure mediation referral from a 

HUD Counselor or attorney. The plaintiffs assert and the court must accept as true, for the 

purposes of this summary judginent motion, that had they received a notice containing this 

information that they would have obtained a foreclosure mediation referral from a HUD 

22 counselor or an attorney to stop the sale. And, indeed, the plaintiffs make some efforts to contact 
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1 the lender by hiring in the fall of 2011 a California entity entided the "National Help Legal 

2 Center" to negotiate with the lender. It appears; however, that this entity is neither a HUD 

3 approved counselot or attorney nor conttaty to its tepresentations to the plaintiffs that it was 

4 stopping the sale that it never even made 'contact with the lender ot trustee. 

5 
On March 22, 2011, a Notice of Trustee's Sale was recorded, setting a sale date of June 24, 

2011. 
6 

However, on June 20, 2011, the Plaintiffs filed for bankruptcy, postponing the sale. This sale 
7 

was eventually cancelled because of the bankruptcy proceedings. 
8 

After bankruptcy proceedings had been completed, NWI'S recorded, posted and mailed to the 

9 
plaintiffs an Amended Notice of Trustee's Sale on or about November 8, 2011. The notice set a 

10 
sale date ofDecember 23,2011. 

11 
Defendants did not contact the Plaintiffs prior to recording the Amended Notice of Trustee's 

12 Sale. No new Notice of Default was sent to Plaintiffs. 

13 The property was sold to a third party at the trustee's sale resulting in issuance of a Trustee's 

14 deed and surplus funds being deposited into the court registry. Plaintiffs filed this Complaint for 

15 -:wrongful Foreclosure and Quiet Tide on January 11, 2012 and were permitted by the Court to 

16 amend their .complaint on April26, 2012. Plaintiffs allege that NWTS and CitiMortgage violated 

17 the Foreclosute Fairness Act by failing to provide plaintiff with the pre-foreclosure notices 

18 required by the FF A and by failing to exercise due diligence as required by the FF A before 

19 
recording the Amended Notice of Trustee's Sale. Defendants argue in this motion for summary 

20 
judgment that the FF A does not apply as the FF A did not go into effect until July 22, 2011. 

21 
Plaintiffs argue that the statute should be retroactively applied. 

22 
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1 After hearing oral argument, the Cow:t dismissed claims against Citi.Mortgage with prejudice 

2 and invited additional briefing with re5pect to the claims against NWTS. The court has now 

3 considered this briefing. 

4 II. Analysis 

5 
On July 22, 2011 the operative statute, the Washington Deed of Trust Act, RCW 61.24 was 

6 
amended by the Foreclosure Fairness Act. (FF A). The FF A states that a trustee, or beneficiary 

may not issue a notice of default (and thus may not proceed with a trustee's sale) unless the 
7 

beneficiary or authorized agent attempts contact with the borrower by letter to provide the 
8 

borrower with specific information including the right to a meeting with the beneficiary before the 

9 
notice of default is issued. The FF A requires specific information (sometimes called a Pre-

IO 
Foreclosure Options letter), be provided to a borrower prior to issuance of the Notice ofDefault 

11 
and before a Trustee's sale can be scheduled or held. This letter must inform the borrower that 

12 they have a right to meet with their lender before a notice of default may be issued and gives them 

13 up to an additional 90 days to request and participate in such a meeting. The letter also must 

14 inform the borrower of their right to meet with a HUD approved housing coun~elor or attorney 

15 who can assist them with mediation, to meet with the lender, and/ or work with their lender to 

16 seek a .resolution such as a loan mo~cation or some other wotk out plan. The letter must 

17 provide toll-free numbers for the borrower to find HUD approved housing counselors as well as 

18 civil legal aid resources. A resolution may include, but is not limited to, a loan modification, an 

19 agreement to conduct a short sale, or a deed in lieu of foreclosure transaction, or some other 

20 
worlmut plan. RCW 61.24.030-.031. The FFA states that it '~shall be requisite to a trustee's sale" 

21 
that at least 30 days before the notice of trustee's sale is recorded, transmitt~d or served, that a 

22 
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1 written notice of default be transmitted to the borrower containing specific .information outl.ined 

2 .in the statute. 

3 Defendants assert that the FF A does not apply to this matter because the FF A did not take 

4 
effect until July 22, 2011-before the Amended Notice of Trustee's Sale had been generated or 

5 
the Trustee's Sale had occurred, but after the Notice of Default had been issued. 

6 
Defendants also assert that even if the FF A is applicable to this matter that plaintiffs were not 

entitled to notice of pre-foreclosure options because the property was not an owner-occupied 
7 

residential property. However, Plaintiffs have produced some evidence to support their claim that 
8 

the property was their principal residence and therefore this particular issue cannot be detennined 

9 
on summary judgment. For the purposes of the remainder of this .ruling, the Cow:t assumes that 

10 
the property was owner-occupied withi.il the meaning of RCW 61.24. 

11 
Although the operative Notice ofTrustee's Sale (designating December 23,2011 as the date 

12 of sale) is styled as an «Amended" Notice, it meets all of the prerequisites of a notice setting a new 

13 sale date pursuant to a subsequent notice of trustee's sale under 61.24.130(4). Under the special 

14 provisions concerning a bankruptcy, the trustee is not no.tmally required to re-start the process 

15 from the beginning but may issue a new Notice of Trustee's Sale with a new sale date provided 

16 the applicable deadlines are followed and the appropriate notice and recording made. The 

17 applicable deadlines and processes for notice and recording were followed in this case. However, 

18 the plaintiffs argue that this Notice of Sale and subsequent Trustee's Sale was defective because 

19 
the Pre-Foreclosure Options letter requirement established by the FF A was not provided to the 

20 
Pla.intiffs prior to issuance of the Notice of Default. Defendants argue that no such requiretnent 

was :in effect when the Notice of Default was jssued and that the statute should not be construed 
21 

to be retroactive. 
22 
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The Legislature must indicate that a statute is intended to operate retroactively; otherwise, 

statutes are presumed to act prospectively. State v. McClendon, 131 Wn.2d 853,861, 935 P.2d 1334 

(1997). This presumption can be overcome in three ways: 

1. The Legislature explicidy provides for retroactivity; 
2. The amendment is "curative;" or 

3. The statute is "remedial." 

Densley v. Dept. of Retirement Systems, 162 Wn.2d 210, 223, 173 P .3d 885 (2007). 

A. fumedia/ Statutes 

Although the Legislature did not explicitly state that The Foreclosure Fairness Act (FFA), 

would be applied retroactively, and the FF A is not a curative statute1
, it does act as a remedial 

statute. To be deemed remedial, a statute must relate to "practice, procedure, or :remedies" and 

must not ••affect a substantive or vested right." Miebach v. Colasurdo, 102 Wn.2d 170, 181,685 P.2d 

1074 (1984). Here, the statute relates to the procedure for initiating a foreclosure sale. 

A remedial statute will be applied retroactively if this application will "further its remedial 

purpose." MaCIIIIIber v. Shafer, 96 Wn.2d 568, 570, 637 P.2d 645 (1981). In the discussion of the 

bill, the Legislature explained that high foreclosures rates are a serious problem in the state, and 

that the legislation was intended to help provide ways to avoid foreclosure. S.S.H.B. 1362, Chapter 

58, Laws of 2011. The amendment was enacted in order to help lower the .rate of foreclosures2
• 

One of the ways to do this is to provide more notice and options for the homeowner before 

1 "An amendment is curative only if it clarifies o.r technically corrects an ambiguous 
statute." McGee Guest Home, Inc. v. Dept. of Social and Health Seruices of State ofWash., 142 Wn.2d 316, 
325, 12 P.3d 144 (2000) (quoting In re F.D. Processing, Inc., 119 Wn.2d 452,461, 832, P.2d 1303 
(1992)). 

2 This is similar to the situation in Macumber v. Shafer, which dealt with the Homestead 
statutes. The Court explained that the amendment in that case "was enacted in response to the 
constant rise in the cost of living," as it provided for an increase in the amount of the homestead 
exemption. The Court found that this was a .remedial statute. Macumber v. Shafer, 96. Wn.2d 568, 
570, 637 P.2d 645 (1981). 
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commencing foreclosure proceedings. Further, the Legislatu!e stated that it intended to encourage 

homeowners to utilize the skills and professional judgment of housing counselors as early as 

possible in the foreclosure process. This instant case appears to be a textbook example of the 

harms the Legislatuxe was intending to cure. Plaintiffs were not refened prior to the start of the 

foreclosure process to legitimate housing counselors or attorneys that might ha'Ve assisted them in 

either stopping the foreclosure or negotiating an alternative to a Trustee's Sale. Too late in the 

process, Plaintiffs attempted to find assistance and instead ended up hiring an entity that lulled 

them into a false sense of complacency and may have even defrauded them. 3 

B. Transaction as One Continuous Action 

The Defendants contend that no new notice of default was needed, as they provided the 

required notice before Plaintiffs filed for bankruptcy. They argue that by recording another Notice 

of Trustee's Sale, they were still taking action under the same transaction, which was simply stalled 

by the bankruptcy proceedings. 

After the discharge of bankruptcy proceedings which has stayed a trustee sale, a new sale date 

may be set. RCW 61.24.130( 4). The trustee may simply continue a sale for not more than 120 

days or may set a new sale date not less than 45 days from the date of the bankruptcy court order. 

The parties appear to agree that the Notice of Sale was in conformity with the latter procedure, as 

the 120 day period had expired. Unlike a continuance of sale under the first option, the trustee 

must record, post, publish and serve the new notice of Trustee's Sale. The trustee complied with 

these procedures. However, RCW 61.24.130(4) is predicated upon compliance with all of the 

3 Although the FFA had not yet been enacted before issuance of the Notice of Default 
was issued, it appears the trustee was either prescient or was well informed as to the likely 
requirements of the FFA. The form of the Notice of Default itself is identical or nearly identical 
to the FFA requirements. It includes a suggestion that the plaintiff obtain professional resources 
although it does not appear to ptovide contact information for such resources. The 2012 
Legislature amended the statute (after the foreclosure proceedings were completed in this case) by 
directing that such specific contact information be provided to borrowers. See, 2012 C 185 Sec. 9. 
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.. 
1 statutory prerequisites at the time of issuance of the Notice of Sale. The Notice of Sale was issued 

2 after the FF A went into effect. While under MVJers W 'DI• 80 Wn. App. 655, the trustee is not 

3 requited tore-initiate the foreclosure or issue a new Notice of Default merely because of new 

4 
facts that have arisen i.e. additional defaults or cures, this does not obviate the trustee's obligation 

5 
to comply with the law then in effect in issuing a new Notice of Sale. 

6 
If the Defendants had created a vested right before the amendment went into effect, the 

provisions could not be applied retroactively. In order for a right to be vested, it must be more 
7 

than an expectation that the laws will continue as they are at the present time. Miebach, 102 
8 

Wn.2d at 181 (qtioting Gillis v. King<:)., 42 Wn.2d 373, 377, 255 P.2d 546 (1953)). Instead, the 

9 
right must be "a tide, legal or equitable, to the present or future enjoyment of property ... " ld. 

10 
In this case, the Defendants had recorded notice of the trustee sale, but had not yet sold the 

11 
property. This means that the Plaintiffs still had the opportunity to cute the default to avoid losing 

12 possession of the property. RCW 61.24.040(2). Therefore, the Defendants had not created a 

13 vested right to tide. 

14 The agency charged with .implementation of the FF A and the development of rules 

15 concerning the mediation progtam appears to consider the protections of the FF A to be 

16 retroactive. See Department of Commerce, Foreclosure Fairness Act, 

17 http:/ /www.commerce.wa.gov/site/1367.default.aspx (Exhibit 4 to MSJ materials). ("the FFA 

18 recognizes the eligibility of the homebuyer for mediation if: 1) the homeowner has received ... a 

19 
.Notice of Default and a Notice of Sale .. has not been recorded 2) The homeowner received a 

20 
NOD on or before July 22, 2011. These homeowners are eligible unti112:00 pm the day before 

21 
the foreclosure sale.") Without being advised of the right to mediation such as through a pre-

foreclosure options letter, , this right would be meaningless or would lead to unequal application 
22 
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of the protections of the statute with only those borrowers "in the know'' being afforded its 

2 remedies. When a statute is ambiguous, "the construction placed upon a statute by an 
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administrative agency charged with its administration and enforcement, while not absolutely 

controlling upon the courts, should be given great weight in determining legislative intent." Hama 

Hama Co. v. Shoreline Hearings Bd., 85 Wn.2d 441,448,536 P.2d 157 (1975). The special expertise of 

administrative agencies is the "primary foundation and rationale" for this deference. Id. An 

administrative agency may "fill in the gaps" but may not purport to amend a statute. Id. See, also, 

18 Wa. Prac. Real Estate Sec. 20.1A (2d Ed.) (The FF A applies to "any property where on the 

effective date of the act the notice of foreclosure had been sent but the property has not been 

sold.") 

In the current case, it is nowhere specified whether the Foreclosure Faimess Act should be 

applied retroactively. Therefore, the Department of Commerce's position that mediation is 

available to those who received notice prior to the amendment would be "filling in a gap" in the 

statute and is entided to deference. 

Because the Deed of Trust Act dispenses with many protections enjoyed by borrowers under 

judicial foreclosures, courts must stricdy construe the statute in the borrower's favor. Albice v 

Premier Mortgage, 174 Wn.2d 560, 276 P.3d 1277 (2012). 

C. Altmrati~~efy- The FF A Need Not Be Applied Retroactiue!J 

In the alternative, it is not necessary to find that the FF A applies retroactively. Instead, the 

laws that were in effect at the time of the new Notice of Sale are simply being applied. 

At the time the new Notice of Sale was issued, the FF A required that: "before the notice 

of the trustee's sale is .recorded, transmitted, or served, the beneficiary has complied with RCW 

61.24.031 and, if applicable, section 7 of this act.'' Furthermore, the FFA requires that a sale must 
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1 be "conducted in compliance with all of the requirements" of RCW 61.24. RCW 61.24.040(7). At 

2 the time of the new Notice of Sale, the FF A was in effect, and therefore, the trustee was required 

3 to conduct the sale in compliance with all of its requirements. A statute operates prospectively 

4 when "the precipitating event for operation of the statute occurs after enactment, even when the 

5 
precipitating event originated in a situation existing prior to enactment." Matter of Estate of 

6 
Bums, 131 Wn.2d 104, 110-11, 928 P.2d 1094 (1997). Here, the "precipitating event" was the 

7 
failure to provide infonnation regarding Pre-Foreclosure Options before recording the second 

notice of sine. Although steps toward foreclosure had been taken prior to the implementation of 
8 

the FF A, the t•precipitating event" occurred after the amendment had become effective. 

9 
D. Contlltner Protection Act Claim 

10. 
The FF A states that: ttt is an unfair or deceptive act in trade or commerce and an unfair 

11 
method of co~petition in violation of the consumer protection act, chapter 19.86 RCW, 

12 for any person or entity to: (a) Violate the duty of good faith under section 7 of this act; 

13 (b) fail to comply with the requirements of section 12 of this act; or (c) fail to initiate 

14 contact with a borrower and exercise due diligence as required under RCW 61.24.031." 

15 Neither Sec. 7 nor 12 of the FFA are applicable. Although the lender did not send the 

16 pre-foreclosure options letter as required by RCW 61.24.031, creation of a new cause of 

17 action (a per se violation of the Consumer Protection Act) affects a substantive right and 

18 therefore the FF A is not retroactive with respect to the Consumer Protection Act clai:tn. 

19 Johnston y Beneficial, 85 Wn. 2d 637 (1975). Thus while the Trustee's sale did not 

20 
comply with the remedial portions of the FF A, it was not a per se violation of the 

Consumer Protection Act. 
21 

22 
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III. Conclusion 

The FF A is a remedial statute (with the exception of the Consumer Protection Act provisions) 

and, therefore, is applied retroactively. Although the Defendant sent out the Notice of Default 

prior to the passage of the FFA, its tequirements may still be enforced against them. RCW 

61.24.127 (enacted in 2009) allows a borrower to seek monetary damages for an improper non-

judicial sale. Failure to give the pre·options foreclosure letter is not a per se violation of the 

Consumer Protection Act For these re~ons, the court gtants the defendants' motion for 

summary judgtnent as to the Consumer Protection Act claim and denies defendant's motion as to 

the damages claim for failure to comply with the FF A. 

&-l ~ 
ENTERED this_ da! of~ 2012. 

ORDER- Page 10 of 10 

KIMBERLEY D. PROCHNAU, JUDGE 

I certify that I have mailed/e-mailed 
a copy of this order to all parties. , 

Date:~\201&­
SignatllfeCl\ ~[fl;!V) 

~ 

Judge Kimberley D. Procbnau 
King County Superior Court 

516 Third Avenue 
Seattle, WA 98104 

(206) 296-9260 
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2 

3 

4 

5 

6 

7 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE KING COUNTY 

8 

9 DANIEL J. WATSON. 

10 Plaintiff. 

II 
vs. 

12 NORTHWEST TRUSTEE SERVICES. INC.; 
CITIMORTGAGE, INC.; NATIONAL LEGAL 

13 HELP CENTER, LLC.; and JOHN DOE 1-10 

14 Defendants. 

15 STATE OF WASHINGTON 

16 COUNTY OF KTNG 
) ss 
) 

NO. 12-2-01729-8 SEA 

DECLARATION OF MICHELE K. 
MCNEILL IN SUPPORT OF 
PLAINTIFFS' OPPOSITION TO 
DEFENDANTS' .JOINT MOTION FOR 
SlJMMARY JllDGMENT 

17 I, Michele K. McNeill. do hereby declare and state as follows: 

18 

19 
1. I am the attorney of record for Plaintiff in the above-captioned matter, and I am 

competent to testity regarding the statements herein which are based upon my personal 
20 

21 knowledge. 

22 
2. The Amended Complaint was filed on May 7, 2012. No Answers have been 

24 

25 

served or filed in response. NLHC. another Defendant in this matter. was just sen'ed with a 

Summons and the Amended Complaint on May 15, 2012. They too have not filed a responsive 

DECLARATION OF MICHELE K. MCNEILL IN SUPPORT OF 

PlAINTIFF'S OPPOSITION TO 0F.FF:\Di\NTS' MOTH I!'\ FOR 

SUMMARY Jl!DOMENl 

PAGl I OF2 

SKYLINE LAW GROUP PLLC 
2155 112'h Avenue NE 

Bellevue. Washington 98004 
Telephone (425) 455-4307 
Facsimile (425) 401-1833 
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pleading. A true and correct copy of the Declarations of Service on Defendants NWTS. 

CitiMortgage, and NLHC are attached hereto as Exhibits 1-3. 

3. In addition to pleadings outstanding. discovery in this matter has not yet occurred. 

However, discovery is necessary to determine. at a minimum. whether Defendants CitiMortgage 

and NWTS engaged in fraudulent condud or were negligent in communicating false information 

to Plaintiff and/or Plaintiffs authorized representatives. I intend to initiate discovery upon 

receipt of responsive pleadings. 

4. The Foreclosure Fairness Act's amendments to the Deed of Trust Act apply to all 

owner-occupied residential properties where the homeowner has received a notice of pre-

foreclosure options and/or a notice of default (NOD) and the notice of Trustee sale has not been 

recorded or where the homeowner received a NOD on or before July 22. 2011. A true and 

correct copy ofthe Department of Commerce's criteria for application of the FFA is attached as 

Exhibit 4. 

I declare under penalty of pet:iury under the laws of the State of Washington that the 

foregoing statements are tnte and correct. 

DATED this 7th day of June, 2012. 

DECLARATION OF MICHELE K. MCNEILL IN SUPPORT OF 
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MonON FOR 
SUMMARY JUDGMENT 
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SKYLINE LAW GROUP PLLC 
21551JthAvenueNE 

Bellevue, Washington 98004 
Telephone (425) 455-4307 
Facsimile (425)401-1833 



I 

EXHIBIT 4 

EXHIBIT 4 



BEFORE YOU SUBMIT A REFERRAL: Each attorney and housing counselor has 
the responsibility to carefully review the circumstances of the homebuyer and 
confirm that all eligibility requirements of the Foreclosure Fairness Act (FFA) are 
met. After doing so, you should complete the Referral for Mediation form, 
including all required information. Failure to do so may delay or halt processing 
of the referral by the Department of Commerce (COM). 

REVIEW ELIGIBILITY 

0 Owner Occupancy: The FFA applies to only owner-occupied residential properties. 
The property must have been owner occupied as of the date of the initial contact 
under RCW 61.24.031. 

0 Beneficiary is not Exempt: The FFA allows federally insured depository 
institutions that were not the beneficiary in more than 250 trustee sales of owner­
occupied residential properties in the previous year to file annually in January for 
exempt status. Exempt status is effective for all referrals for mediation which are 
received within the same calendar year that the exemption is effective. Exempt 
status for the current year has no effect on referrals received in the previous year. 
To determine the exempt status of the beneficiary, see this link. 

0 Foreclosure Status Eligibility: The FFA recognizes the eligibility of the homebuyer 
for mediation if: 

1. The homeowner has received a Notice of Pre-foreclosure Options (NOPFO) 
and/or a Notice of Default (NOD), and a Notice of Sale on the Deed of Trust has 
not been recorded [Section 6 (3)(b)]. 

2. The homeowner received a NOD on or before July 22, 2011. These 
homeowners are eligible until 12:00 p.m. the day before the foreclosure sale. 

0 Referrals during Bankruptcy: If the homeowner is in bankruptcy, COM will accept 
referrals for a property subject to bankruptcy if one of the following two items 
accompanies the referral: 

1. Evidence of a relief from the stay 

2. A consent letter from the debtor to the beneficiary pursuant to RULE 4001-2 
(Federal Rules of Bankruptcy Procedure) which meets the following criteria: 

-The letter is in writing 

-The letter is signed by either the debtor or their attorney 

--- _.,; ... -



-· 

-The letter identifies the beneficiary on the deed of trust 

-The letter contain words to the effect that the debtor consents to the beneficiary 
participating in a mediation under the FFA, and 

-The letter contains words to the effect that mediation is for purposes of 
negotiation of a modification of the debt secured by the deed of trust. 

COMPLETE THE REFERRAL FORM 

0 Trustee Contact Required: COM is required by statute to notify the current trustee 
that a Referral for Mediation has been received. Your referral will not be processed 
until a trustee name and address are provided. You can research the name of the 
trustee at the County Recorder's office where the property is located. 

0 Dates for all Notifications: Include the dates of ALL notifications received by the 
borrower- including the NOPFO, the NOD and the Notice of Sale. 

0 Borrower contact information: Provide ALL contact information for the borrower 
including name, address, phone number and e-mail. The LAW requires that the 
mediator send notifications and certifications directly to the home buyer - even if they 
are represented by legal counsel. 

0 Your Signature is Required: The signature of the referring attorney or housing 
counselor is required. Every Referral for Foreclosure Mediation should be signed­
whether it is faxed, mailed ore-mailed to COM. 

PROVIDE ADDITIONAL DETAILS IF NEEDED 

0 Preferred Location of Mediation: If the borrower wishes to have the mediation 
conducted in a location OTHER THAN the county in which the property is located, 
please CLEARLY NOTE on the referral what location is preferred so that a mediator 
can be appropriately assigned. 

0 Attachments: You may attach copies of the NOD, NOPFO and/or other documents 
referenced in the referral as supporting documentation of validity. This can 
sometimes speed up processing of your referral. 
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TN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE KING COUNTY 

DANIEL J. WATSON, 

Plaintiff. 
vs. 

NORTHWEST TRUSTEE SERVICES. INC.: 
CITIMORTGAGE. INC.; NATIONAL LEGAL 
HELP CENTER. LLC.~ and JOHN DOE 1-10 

Defendants. 
--------------------~~ 

NO. 12-2-01729-8 SEA 

AFFIDAVIT OF PLAINTIFF DANIEL 
WATSON IN SUPPORT OF 
PLAINTI:FFS' OPPOSITION TO 
DEFENDANTS' JOINT MOTION FOR 
SUMMARY .JUDGMENT 

15 STATE OF WASHINGTON ) 
) ss 

16 COUNTY OF KING ) 

17 L Daniel J. Watson, do hereby declare and state on oath: 

18 

19 

20 

21 

22 

23 

24 

25 

l. I am a Plaintifi in the above-captioned matter. I am over the age of 18 and am 

competent to testify regarding the statements herein. \Vhich are based upon my personal 

knowledge. 

2. My wife, Ketwarin Onnum, and I are Washington State residents and reside in 

King County, Washington. We acquired fee title to real property commonly known as 2821 10111 

Ave. W., Seattle W A 98119 (hereinafter ''Property"') pursuant to a Statutory Warrant Deed 

AFFIDAVIT OF DANIEL WATSON 11\: StiPPUfn 01· 

PLAINTIFF'S OPPOSITION TO DEFENDAI'< rs' Mo lit l'! FOR 

SUMMM{Y JUDOMFNT 

PAGE I OF4 

SKYLINE LAW GROUP PLLC 
2155 112'11 Avenue NE 

Rellevuc. Washington 98004 
Telephone ( 425) 455-4307 
Facsimile (425) 401-1833 



-. 
recorded on April 181

\ 2003, under King County Recorder's No. 20030418001613. This deed is 

2 attached hereto as Exhibit 1. 

3 

3. At all times material to this action. my wife and I were the fee title holders and 
4 

5 owners of record of the subject Property until December 23. 2011. when the Property was sold 

6 by Defendant Nor1hwest Trustee Services ("'NWTS'') on behalf of CitiMortgage at a nonjudicial 

7 Trustee's sale. 

8 

4. At all times relevant to this matter, my wife and I occupied the Property. Proof of 
9 

10 
this occupancy is established by a utility bill. attached hereto as Exhibit 2, and a copy of my 

11 
driver's license, attached hereto as Exhibit 3. 

12 
5. On February 5. 2011. a Notice of Default and Loss Mitigation Declaration were 

13 
mailed to us. A true and correct copy of the Notice of Default is attached hereto as Exhibit 4. 

14 

15 6. On March 22, 2011, NWTS recorded a Notice of Trustee Sale under King County 

16 Record No. 20110233000728, scheduling the Trustee's Sale for June 24. 2011. The Notice of 

17 Trustee Sale is attached hereto as Exhibit 5. 

18 

19 

20 

21 

22 

23 

24 

25 

7. On June 20, 2011, my wife and I tiled a Chapter 7 Petition in United States 

Bankruptcy Court for the Western District of Washington. which resulted in postponement of the 

Trustee sale. On September 22. 2011 . the bankruptcy debts. including the mortgage serviced by 

Defendant CitiMortgage was discharged. The order of discharge is attached hereto as Exhibit 6. 

8. On November 8, 2011, NWTS filed an amended Notice of Trustee Sale which 

listed the sale date as December 23, 2011, and is attached hereto as Exhibit 7. We received no 

AFFIDAVIT OF DANIEL WATSON IN SUPPORT OF 

PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION FOR 

SUMMARY JUDGMENT 

PAGE 2 OF4 

SKYLINE LAW GROUP PLLC 
2155 112tl' Avenue NE 

Bellevue, Washington 98004 
Telephone (425) 455-4307 
Facsimile (425) 401-1833 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

notice of pre-foreclosure options nor did we receive a notice of default after July 22. 2012 

regarding the trustee Sale. 

9. In the fall of2011, I hired the National Legal Help Center in Califomia to help 

negotiate with CitiMortgage to stop the foreclosure and reinstate our mottgage. On December 

22.2012. NLHC sent me an email indicated that the trustee's sale scheduled for December 23. 

2012 had been cancelled. A true and correct copy of that email is attached hereto as Exhibit 8. 

10. On December 23. 2011. our property was sold by N WTS for $348,000. This 

trustee's sale took place 182 days after the originally scheduled sale date. At the time of the sale, 

the county tax appraisal for the Prope1ty was $443,000, and we owed CitiMortgage $273,867.28 

on the promissory note obligation. At the time of the sale, we were receiving rental proceeds 

from our tenant, who shared the property with us. The ·rrustee's Deed is attached hereto as 

Exhibit 9. 

11. Had we known that the Trustee Sale on December 23. 2011 had not in fact been 

cancelled. we would have initiated legal proceedings to stop the sale. Had we received the pre-

foreclosure notices required by the Ff A, we would have taken advantage of the FF A and 

obtained a foreclosure mediation referral from a HUD Counselor or an attorney to stop the sale. 

II 

II 

AFFIDAVIT OF DA'llEL W t\TSON IN St lPPOr<T OF 
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION HlR 
SUMMARY JUDG:VllNT 
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SKYLINE LAW GROUP PLLC 
2155 112'" A venue NE 

Bellevue. Washington 98004 
Telephone (425) 455-4307 
Facsimile (425) 401-1833 
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11 
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14 
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16 

17 

18 
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20 
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I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing statements are tme and correct. 

DATED this 7th day of June. 2012. 

STATE OF WASHINGTON 

COUNTY OF KlNG 

) 
) ss 
) 

I certify that I know or have satisfactory evidence that DANIEL WATSON, is the person who appeared 
before me, and said person acknowledged that •he signed this instrument and acknowledged it to be~ 
free and voluntary act for the uses and purposes mentioned in this instrument. "' 5 

Witness my hand and official seal, this :J!:: day of June, 20 I 2. 

~~ 
Notary Publicdn and for the state of Washington, 

MICHELE K. MCNEILL Residing at -~~~u9:...s.(!.A.~'M.DJ.1.<\nJU..I,l7-l--:-::--:-rr---
srArE OF WASHtNGTON My appointment expires: if) ·2C(- 1g 
NOTARY PUBLIC 

t,1Y COMMISSION EXPIRES 
06-29-14 

AFFIDAVIT OF DANIEL WATSON IN SUPPORT OF 
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION FOR 

SUMMARY JUDGMENT 

PAGE4 OF4 

SKYLINE LAW GROUP PLLC 
21551l21"AvenueNE 

Bellevue, Washington 98004 
Telephone (425) 455-4307 
Facsimile (425) 401-1833 
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" 

A flcr tecorcltng remrn w 
DANIEL J WATSON & KETW/dUN ONN 
2821 lOTH AVE W 
SEATTLE WA 98119 

Filed for R<:t:vrd at !he RcqiJest of 
Wasrnngt<)n Tttle Company 

LA.Jc:rT ,gs.s.;3 3 :::).. 

N285133 

STATliTORY \VARRANTY DEED 

PAGE 00! OF 001 

LPfl-10 3/ ;;Y( 

THE GRANTOR JOYCEGEARIIART, a rnarncd pcr-;on, PHYLLIS PRJDE, 

1'\Q.(T'!dl pe~and DORIS NOFL, \JV'lW1/tr-ri~ .. J pe·<'S'o"' 

each as their separate estate. for and in tonsider<1t10n of Ten Dollars· and Other Good and 

Valuab!eConsi<leratton in hand pmd, convey~ and wamlnts.to DANIELl. WATSON and 
' . 

KETWARIN·ONNUM, husband & wife the foll~>~ving descntied real estat«, sJtuatt in the 

Counry of KING, St~tte of Washington 

That portion of Lots 5, 6. 7 and 8. Block 2. Ferry's Addiuon to the Cil of Seattle, ac~ortling 
to :tc pl;lt thereof, recorded in Volum~ I tlf Plars, page 17.'i, tn Kmg County; lymg 
northwesterly of Quee1l Atme Bo11ievard; 

SITt:t\ TE m the City of s~atlk. (,;unty t>i Ktng, ~!at' of Washington 

Tax At·counr No. 253:no021 002 



STATE OF WASHINGTON 
COUNTY OF KING 

On this _ _l~ day of -~_cJ ___ ~:?. ____ before me personally appeared -
:I o:-1 (..~-----"-~ hM(L~- to me know to be the individual ~ho 

executed the foregoing as Attorney in Fact for ?rt'{ L--t--4. S M Pft.-t Cit'; 
and acknowledg~d- that She signed tl)e same as his free and voluntary act and deed as 
Attorney iri Faot for said pi\ncipai f6r the·uses and purposes therem mentioned, and on 
oath.stated thai thePoweiof Attotn(!ytmthorizing the execution ofthis instmment has not 
been revoked 1d that said principal is now Jiving and not insane. 

Give1 

R~siding at: Seattle 
My Comn1ission expires: August 9, 2005 

Attomey m ,Fact 

'·"··· 

.. \ 
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Seattle Public Utilities Bill § CITYOFSEATTLE 
Cl;tt•tt v,,._ • CsttllY::.-;~t- '-Xtu····r ·.·f('("bf.lr> 11~-~ ·~0-lfct NM' {i~~·o~··• 
VltH>btflt'{ Jt\ ~.·n kJt"'II''U:O ..... L.i<~'~ )!.~'t fl!)f' t 3-ttr:.;;t'" 54!;H~to w~~;~'"'7tW·J 

A~llltl m.1111hcn 

2·193063-178882 Summary or ct'l~rge~ ~s or F~bruary 08, Z011 
1'\J.ftlri WA rtCIN 
te.:t l{T'< Ali"'I:W 

,....,.H'"'J..< ... (.;.:"" (•··.,t'\.;i o;.""~t}-t' r~~ ·-.J* ~ .!l! ,fl!!~"':: .. ~ o•#'f'l- f•Qf v~,1<¥_,;.~d-

'>fA 1'T' 1" W.4. ~&' 1.i z:p 

Pttlf<!l't)' OWiKlt· 
ll:t...*l·' lU''-'"'• 

·~·"l<:Q ....... 
;:!'.i' :C1M ,;yt •'i 

Caii os en thf> tt·n· ~'OU nrove i~ • ~'u "'e (P!W'n'' vour om'l mere:. 
Ta IMvo us fYJ6<l your meter tci e ~P'l et:1il ui: .:2• Jt,:J".;:t ~? rl:wt:: ir 
~ar.c~ oi yol_,,. move 

F?~~r 4CcoUnl D:::'-81'lings .ard 4'C.'CO!Jr.J -::tosin;;;!i omnct t;'t; twt: !-d"ltct.! Ia :.1 
dtty Mkt.'Yt yau ~n~act t.:$. 

Cu:5!r:m"!rg nn: resp-"lflsitlt> ''~' ttlf c-1.V0'1S um,d an account Close:; 

........... o:-·t~~"'': ~ ,,~-~ , !'!i~lt 

4.··~ -:cv•trJ.-·p~i.M ·l'.! -~ l ' 1-n a · J:.lk .. 

•¥t;-~ p ~>~tJ "!'"-~·..:.- ... "'"~ '\ ::•.!•:V< • y,.~., 

~ 'f.1tlr (•f!"flli"irt~lt~.i!.,.).!).it,~~t:A'I'!~ \""C'.;'" ,.'\::t'Pf~·· ""~.: .:;.-.;it:-:..:~1 IVh'r-; ;;'t"··l",l:\•«', 

:'i.a:l'H" P..-K.d l il't1 'Yt _, 
~it'" .,,. ~,;:; io\.~ 

c.~.t'.t;J~\ ~~~ t. i • 1-4 
A·.'# s..o;.f' .. $-l,•f•-'·f•Y~;,-!P.' ~ .~!t:..C: 

C·n~:¥'! ~n:-.; 1>1 q~-~ · 'OCTJ 
)"•';J v..::¥~--jl::&.•Jh.~\~1WJ rr_~~--)·')..tf"S 

9eattla Pubhc Ulifitie~ Silt Ollh DATE: Februa"V 29. 2014 
s-.- :rli!~•" :."11' •r.'l~-t .t.Vt:: ,o; TOTAL AMOVJtiT DOE: $482.33 
Fr~~'"'f e'/1~<"'' l.ii\..,lii:L 'NA T-.;C".J 
ol\!.f()Uf!f lll:~r· ~· L\t)[!I':J 1 ~fl.<.? 

(),hl!f'l V;,Al'< ·~ 

;.:e:n ''·''~'~ "'""" r. 
f;.l;.A. ~-' Yt.:~ '91 ~! ·..:.-~' 2; 

t.~if..i.:tr ·i!".!.. 

f3o..it"t<•. ("J 

~IY,f,-:·.a·· t .... 

F"tlf!J• 1\fT\l:unt PCt•1 S. ___ ·---
Wlf'to>~.-...~:;....,...r: . .,.,~.-w W.'Hi.f~~"\."t"" ~~~"~~~,._..,~, -t~:..;.$lo. 

~<; 8·\·)t ·<·tn, :. 
11'1':• I:: F '.\A ~'!' .. '41 ')If; 

I 
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1sS<>x M 16 Hgt &.80 
11Wgt 2M 1n Eyes HAZ 
9 Clau 9a End 3 
17 Re11trictions NONE 

"' 7 '-~ ~ 

DONOR¥ 
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Notice of Default 

To: 
Daniel J. Watson 
2821 West lOth Avenue 
Seattle. W A 98119 

Regarding the real property "Property•· located at: 

Property Address: 
2821 West 10th Avenue 
Seattle, WA 981 19 

Ketwann Onnum 
2821 West I Oth /\venue 
Seattle. W A 98119 

lfyou are the owner of this property and you occupy it as your residence, you should take care tn protect 
your interest in your home. This notice of default (your failure to pay or otherwise perform) is the first 
step in a process that could result in you losing your home. You should carefully review your options. For 
example: 

Can you pay and stop the foreclosure process? 
I>o you dispute the failure to pay'? 
Can you sell your property to preserve your equity? 
Are you able to refinance this loan or obligation with a new loan or obligation from another lender with 
payments, terms, and fees that are more affordable? 
Do you qualify for any government or private homeowner assistance programs? 
Do you know if filing for bankruptcy is an option? What are the pros and cons of doing so? 

Do not Ignore this notice; because If you do nothing, you could lose your home at a foreclosure sale. (No 
foreclosure sale can be held any sooner than ninety days after a notice of sale is issued and a notice of sale 
cannot be issued until thirty days after tbis notice.) Also, if you do nothing to pay what you owe, be 
careful of people who claim they can help you. There are many individuals and businesses that watch for 
the notices of sale in order to unfairly profit as a result of borrowers' distress. 

You may feel you need help understanding what to do. There are a number of professional resources 
available, including home loan counselors and attorneys, who may assist you. Many legal services are 
lower-cost or even free, depending on your ability to pay. If you desire legal help in understanding your 
options or handling this default, you may obtain a referral (at no charge) by contacting the county bar 
association in the county where your home is located. These legal referral services also provide 
information aboutlower~st or free legal sen-ices for those who qualify. You may contact the 
Department of Financial Institutions or the statewide civil legal aid hotline for possible assistance or 
referrals. 

A) Property description: 

The land referred to in this Commitment is described as follows: 

That portion of Lots 5, 6, 7 and 8, Block 2, Ferry's Addition to the Cit of Seattle, according to the plat thereof, 
recorded in Volume I of Plats, page 175, in King County; lying Northwesterly of Queen Anne Boulevard; 

SITUATE in the City of Seattle, County of King, State of Washington. 

B) Deed of Trust information: King County Auditor's Fil~ No.: 20030418001614; Recording Date: 04/18/03 



-· 

C) Declaration of payment default: The beneficiary declares you in default for failing to make payments as required 
by your note and deed of trust. 

D) Itemlud account of the arrear~: 

Delinquent monthly payments beginning with the I 0/0 I! I 0 
in~talhnent. 

Late charges: 
Lender's Fees and Costs 
Trustee's fees 
Co~ts 

Title report (estimate) 
Recording 
Certified mnil 
Posting 
Sale Costs 

Total arrears and oosts due today 

$10.115.25 

$32236 
s 142.59 
$405.00 

S995 36 
$0.00 

$14.00 
$70.00 

$0.00 
$12,064.56 

E) Itemized account of all other spedtk charges, costs or fees that grantor or borrower is or may be obliged to 
pay to reinstate the deed of trust before the recording of the notice of sale. 

Additional monthly payment 
Additional late charge 

$2,023.05 
$80.59 

F) Amount required to cure payment defaults before aotiee ofsale recorded: 514,168.20 
In addition, grantor or borrower must timely cure all other defaults before the note and deed of trust are deemed 
reinstated. 

Payments and late charges continue to accrue and additional advanc:e.f may be made. The sum~· stated above qre 
estimates onlv. Before attempting to reinstate the loan, call us at 425-586-1900 to learn the exact amounts af 
monetary defaults and actions required to cure possible other defaults. 

G) Effect of failure to cure: Failure to cure all alleged defaults within 30 days of mailing/personal service of this 
notice may lead to recordation, transmittal and publication of a notice of sale and the Property may he sold at puhlic 
auction no less than 120 days from the date of this notice. 

H) Effect of recording, transmitting and publication of the notice ofsale: The effect of the recordation, transmittal 
and publication of the notice of sale will be to (i) increase the costs and fees and (ii) publicize the default and advertise 
the Property for sale. 

I) Effect of sale oftbe Property: The Trustee's sale of the Property will deprive the borrower, grantor and any 
successor in interest of all their interest in the Property. 

J) Recourse to courts: The borrower, grantor, any guarantor or any succes~or in interest has recourse to the courts 
pursuant to RCW 61.24.130 to contest the defau!t(s) on any proper ground. 

K) Contact Information for Beneficiary (Note Owner) and Loan Servicer. 

The beneficiary of the deed oftmst is CltiMortgage, Inc., whose address and telephone number are: 

1000 Technology Drive MS 314 
O'Fallon, MO 63368-2240 



The loan servicer for this loan is CitiMortgage, Inc., whose address and telephone number are: 

I 000 Technology Drive, MS314 
Ofallon, MO 63368-2240 

L) Notice pursuant to tbe Federal Fair Debt Collection Practices Act: If you are the consumer who originally 
contracted the debt or if you assumed the debt, then you are notified that: 

I. As of the date of this notice you owe $254,006.53. Because of interest, late charges. and other charges that may vary from 
day to day, the amount due on the day you pa~ may be greater. Hence, if you pay the amount shown above, an adjustment 
may be necessary after we receive your check. For further information, write to the address provided in Section 5 below or 
call us at 425-586-1900. 

2. The creditor to whom the debt is owed CitiMortgage, lnc./CitiMortgage, Inc .. 
3. Unless within 30 days after receipt of this notice you dispute the debt or any portion of it, we will assume the debt til be 

valid. 
4. If you notify us within 30 days after receipt of this notice that you dispute the debt or any pan of it, we will request that the 

creditor obtain verification ofthe debt and mail it to you. 
S. If you request within 30 days after receipt of this notice, we will request that the creditor provide you with the name and 

address of the original creditor, if different from the current creditor. 
6. Written requests should be addressed to Northwest Trustee Services, Inc., Post Office Box 997, Bellevue, WA 98009-0997. 

Dated: February 5,2011 CitiMortgage, Inc. 
By Northwest Trustee Services, Inc., its duly authorized agent 

This is an attempt to collect a debt and any information obtained will be used for tbat purpose. 

NORTHWEST TRUSTEE SERVICES, INC. 
P.O.Box997 
BELLEVUE, WA 98009-0997 

CLAIRE SWAUY -
file 'io: 7l01 269JJ 
~rrowrr: Watson. Dame! J and Onnum, Ketwann 
Clitnl: CHiMongzge, Inc. 



-
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After Recording, Hctum to: 
CllHn: Swazey 
Norlhwc:st Trustl'c St·r·viccs. TN C. 

. P.O. Box 997 
Belle\cut'. WA 981109,.,0997 

File No.: 7J()L26933 
Grantors: NorthwestTru11tcc Stirvicc$, I.nc. 

CitiMortgage, Inc. 

Electronically Recorded 
20110322000728 
P.J~;J;> ·~~==·· Cl' ~~r_:.-1 

•)::)i.::·/2':)·: ., ! ~:·3:' 

Grantee: Daniel J, Watson and Ketwitrin Onnum, htishand and wife 
Ref to DOT Audjtor File No.: 200304 i 8001614 
Tax Parcel JD No.: 25333002! 002 
Abbreviated Legal: Ptn Lts 5-8. Blk 2. Ferry's Addn, Seattle, Vol In 75 

Notice fifTrustee's Sale 
Pursuilnt to the Rc,·iscd Code of Wash itl!:,'lon 61 .24, et ~eq. 

I. 

On J·~ne 24. 201 L at \0:00 a.m. The northwest corner of the ground level.parking area lc•cated under 
the Pacinc Co.rporatc Ccntct·huilding, 13555 SE 36th Street in the City of Bellevue·. State of 
Washington, the ll!ld~Jsigned Trustee (subject to any condition~ irnpost~d by the T'n1stee) will sdl at 
puhlic auction tq the hig~est ~nd best bidder. payable at t irne of sale, the following de!'cribed real 
propetty:·P_f<?peity'', sitnated in the Cpunty(ie.s) of King, State or Washington: 

The land referrecl to in tl)is Co111mitment is descrihed as followc;: 

That portion'tJf Lots 5, 6, ?.ilnd 8, Blcick 2. h:rry's .Addition to the Cit of Seattle, acr.:ording to 
the plat thcrc1Jf. r~r.:orded iri Volume 1 of Plats, [)age ; 75. in King County: lying 
:'\orthwesterly of Queen Anne B0ulevrrrd: 

SITUATE in the Cit~ of Seattle. Count} 1.1!' King.. State t.f. Washington. 

Commonly known as: 2821 \Vest HJ1h A\'enue 
Scilttlc, W.A 98119 

which is sul~jcct to that certain Deed of1'rust dated 04il4/03, recorded on01ll r 8/03, U!Hkr 1\\Jditor's 
File No. 200304180016 i 4. records of King County, Washington, from Daniel J W<ttsm1 husband and 
wife and Ketwarin Onnum, us Grantor, to. as Trustee, to secun: an oblig.mion ;.Obligation'' i11 favor,of 
CitiMorlgagc, Inc., s/blm. to ABN AMHO Mortgnge ljroup. Inc .. !1S l:knefi(.:iary. 

•The TIL\ Par~,;d ID number and Abhre\'illtcd legal Dcscriptionlll"C pr<w:dt:ct snlcly to comply with .the r~:.:nrili~ ~lallil~> (lnJ 
ure n(Jt intended to supplement, amend or supersede the Property\ fu!llcgal description provitkd herein: · 

s 



II. 

No ~ctton <..'<>inm\lnccd by the Beneficiary of the Deed of Trust is nnw pending to seck satisfaction of 
the Obligation in any Court by n:ason of the Grantor's or l3t1rrowt>r's default on the Oblig:allOil. 

!II 

The T3eneficiary alleges default ofthc Deed of Trust for f;lilurc to pay the follnwin~ an10unts no\\ m 
arrears and/or other defaults: 

Monthly Payments 
Late Charges 
Lender's Fees & Costs 

Total Arrearage 
Trustee's Expenses 

(ltcmization) 
.· Trus~ee's Fee 

Title Report 
StDilltnl'y Mailings 
Rcl!ording Costs 

. Po~tings 
s~te Cosf~ 

lotal Costs 

Total ;\mount Due: 

$12.764.43 

Amount due to reinstate by 
UVJ7/20 II 

$11.138.30 
$483.54 
s 142.59 

$607.50 
$995.36 
. $9.56 

$0.00 
$70.00 

$0.00 

'£ 14,446.85 

Other kr\own detaults as follows: 

.IV. 

The sum owing on the Obligation is; rrincipaU3al~nce of$247.260.99, together with interest as 
provided in the note or other instntm'ent eyidencing the.CJbli.g!ttian from 09/01 I l 0, and such other 
costs and fees as are due under the Obl(gatioJl, aqd as are provided ,by statute. 

V. 

Titc Property \Vill be sold to satisfy the expense of sale and the Obligatit)il ~l~ provided hy stAtute. The 
sale will be made without representation or warranty; express or in1plicd rcgardingtith< [1(lssessiun. 
encumbrances or condition of the Propert~· on June 24. 20 ll. The dr:fault{s) referred tn in paragraph 
Ul, together with any subsequenr payments, lntc charges, adnnccs costs and fct~s thereafter due .. mu~t 
be cured by 06!13!1 I (ll days before the snlc datt'). to caus~: a dt~~~orltin::ancc of the Si11c fhe>snle 
will be discontinued tmd terminated if at any time betiJre the ,·lose of the Tn:stec · s hminc~;; oil 
0611 J/11 (II Jays before the sale dale), the default(s) <15 ;;et forth in parnJ;raph HI. together with any . 
subsequent payments, late charges, allvanl.!es, costs and fees t!Ken.;aftcr due, is/ar<:: cured and the. 
Trustee's fees and costs are paid. The sale may be tenninated any time after 06/13/n (II day11 before 

_s 



1he s;rle tla1t:), and belbre the sale by tht: RPrrowcr. Cirantnr. any <"iuarantor nr the holder •1f:111y 
recorded JUil ior !Jc:n or cncumhrance paying the entire balance flf pr: ncipu I nnd interest secured hy the 
D~ed 0fTrust, plus t:osts. fees. and advances, if nny made pursuant to the te:·m-; ofthc nbligat ion 
and/or Deed ofTru&'t. 

VI. 

A written notice of defnult was transmitteif bv the Tknclici~rv N Tru~tce 1() the Bnrrmver and Grnntor 
at the t(illowing addr~ss(es) . . - . 

Daniel J. \\'arson .. · 
21!21 West 1Oth A venue 
s~altlc. WA 98119 

Ketwarin Onnum 
282 J Wc~.t I Oth A venue 
~eattle. \V /\ ()!{I 19 

hy both first class nnd either ct'rtitied mail. return receipt requested on (f?!US'J 1, proof i'f which i~ in 
the possession of the Trustee; and on .02101 i 1 ! .. Grantor and Borrower were personally served with 
said written notice of default 2! the writtenn~llice of default was posted on (l.q_JJ1Spicuou~ plaec~ on the 
real propertyd~scribed in paragraph I above; and the Trustee has possessioi1 of proof of such service 
or posting.··· · · 

VII. 

The Trustee, whose n<\lnl! and address are set forth below, will proviqe in \Vriting to anyone 
requesting It a statement of all foreclosure costs and trustee's fees due at any'tirne prior to the sale. 

,> > : 

Vlll. 

fhc cflcct 0fthc sale will be to depriw the Grantor and all those wtw lwld by. thrt'ugh or under the 
Grantor nf all their right. title and intere~t in the Properl) 

IX. 

Anyone having any objection to tho sale on any grounds whatsoever wi II be aff\1rdcd an opportunity 
to be heard as to those ohjections if theybring a lawsuit to restrliiil the sale pursuant to RCW 
61.24.130. Failure to bring such il'la\vsu'it mity r¢sult in a waiver of any prnp~r grounds fur 
invalidating the Trustee's sale. 

X. 

NOTICE. TO OCCUPANTS OR TENANTS- The purchl}scr at the Tnistee's S<ilc is cnt.itlcd t{) 

possession of the property on the 201h day fhllowing the sale, ns ngairist the Cmnlor H)l~er the Oee~ of' 
Tmsr (the owner) and anyone having fm interest junior to the dee<J of rrust. iodudin~ cccupams.wht~ 
are nN tenants. After the 20"' day following the snle the purchaser has.the rlglit to h ict occup.<ints ·· 
who are not tcnants by summary proceedings under Chapter 5<1. 12 RC W. r or tenaot~occur>kd ... 
property. the purchaser shall provide a tenant with written notice in acc0rdancc with RCW 61.:!4.060 

······· ·' 



.• 

The trust£>e's rules of auction may he ncccssed at ww" .uorthwcsttrustcl'.rum and arr 
incorpontted by this reference. You m:t} also access sale !'ttntus at www.northwesttrustee.com 
and www~USA-Furedu:oiurc.com. 

f.:.FfECJIVE: 03!1712011 

STATE Of WASHINGTON ·· ) 

COUNTY Of KING 
) ss. 
) 

1"orthwe$t Trustee Services, Inc., Trustee 

• .· .. ·?/1 l~· / 
i J 1.. . . ' ' A / I/ J // "// 

n:{ ( /'l.i-1{ . / t_ 
. 1 ' .._1 

A1lt IOl'I7.Cd Signature 
P.O. BOX 997 
.Bellevue, W A 98009-0997 

' Contact: Claire Swazey 
( 425) 586-1900 

I rertify that I know or have satisfactory ev.idence: that Clair~ r-..·r. Swazey is t.hc pers,m who appeared 
bethre me, and.said person acknowledged that (he/she) signed this instrument. on nath stated'that 

(hcishe) was authQrized to execute the instrument and acknqwledgcd it as th~ Assistant Vice President 
of North\\•cst Trustee Services,_! nc, to be the free and vQiu1ltary ac.t of ~uch party for the uses 11nd 
purposes mentioned in the instrument. 

KRiSTAN. MAYNE 
.STATE.OfWASHINGi'ON 

NQTARY f?UBLIC 
. fi,W COMMISSION .~XPIRES 

06·.03·1.4 

~~~ JJ U()!~h_ 
NOTARY PU~LIC: in :llld for the .~tate of 
'W.'ashington, rcsidingnt .l ~Vl Uc/V\J~i 
!VIy commission expires( L hi ... 

NORTHWE..IilT TRliST'EE SERVICES, INC., sur:ct-:~SOR BY 1\H:HGER TO NORTIIWF:ST TRUS'fF:F 

SERVICES PLLC fi<A NORTH\n:ST .TRUSTF.E SERVICES, LLC, P.O. BOX 997, BF:LL£Yll£, WA 

98009·0997 PHONE (425) 5R6-l900 fAX (425) 586-1997 

File No: 7301.26933 
Client: CitiMortgage. Inc. 
Borrowt'r: Watson. Dame! J. and Onnum, Ketwarin 

SERVING WA, OR, ID, CA, NV, AZ .• MT HI. 

This is an llttemJlt to collect a debt nnd any information ohtuincd will be used for that purpose. 
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EXHIBITS 



818 (Official Form 18) (12/07) 

United States Bankruptcy Court 
Westem District of Washington 

700 Stewart St, Room 630 I 
Seattle, W A 98101 

Case 1\o. 11-17287-TWD 
Chapter 7 

In re Debtor(s) (name(s) used by the debtor(s) in the last g years, including married, maiden, trade, and address): 
Daniel J Watson Ketwarin Wathom 
2821 lOth Ave. W aka Kctwarin Watson. aka Kctwarin 
Seattle, W A 981 19 Onnum 

Social Security/Individual Taxpayer ID No.: 
xxx-xx 6150 

Employer Tax JD/Other nos.: 

2821 lOth Ave. W 
Seattle, WA 98119 

xxx xx-0907 

DISCHARGE OF DEBTOR 

The Debtor(s) t1lcd a Chapter 7 case on June 20. 2011. It appearing that the Debtor is entitled to a discharge, 

IT IS ORDERED: 

The Debtor is granted a discharge under 11 U.S.C. § 727. 

BY THE COURT 

Dated: September 22. 2011 Timoth; W Pore 
United States Bankruptcy J udgc 

SEE THE BACK 01<' THIS ORDER FOR IMPORTANT INFORMATION. 

Case 11-17287-TWD Doc 18 Filed 09/22/11 Entered 09/22/1115:48:56 Page 1 of2 



! 818 (Official Form 18) (12/07) 

EXPLANATION OF BANKRl'PTCY DISCHARGE 
IN A CHAPTER 7 CASE 

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it 
docs not detcm1ine how much money. if any. the trustee \vill pay to ~:rcditors. 

Collection of Discharged Debts Prohibited 

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For example, a 
creditor is not permitted to contact a debtor by mail, phone. or otherwise. to file or continue a lawsuit, to attach wages 
or other property, or to take any other action to collect a discharged debt from the debtor. fln a case involving 
communi~)' property: There are also special rules that protect certain community property owned by the debtor's 
spouse, even if that spouse did not file a bankruptcy case.] A creditor who violates this order can be required to pay 
damages and attorney's fees to the debtor. 

However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, against 
the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also. a 
debtor may voluntarily pay any debt that has been discharged. 

Debts That are Discharged 

The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is discharged. Most, but 
not all, types of debts arc discharged if the debt existed on the date the bankruptcy case was tiled. (If this case was 
begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts 
owed when the bankruptcy case was converted.) 

Debts That are Not Discharged 

Some of the common types of debts which are llU1 discharged in a chapter 7 bankruptcy case arc: 

a. Debts for most taxes; 

b. Debts incurred to pay nondischargeablc taxes; 

c. Debts that are domestic support obligations; 

d. Debts for most student loans; 

e. Debts for most fines, penalties. forfeitures, or criminal restitution obligations: 

f. Debts for personal injmies or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft 
while intoxicated; 

g. Some debts which were not properly listed by the debtor; 

h. Debts that the bankmptcy court specifically has decided or will decide in this bankmptcy case are not 
discharged; 

i. Debts for which the debtor has given up the discharge protections by signing a reaffinnation agreement in 
compliance with the Bankruptcy Code requirements for reaffirmation of debts; and 

j. Debts owed to certain pension. profit sharing, stock bonus. other retirement plans, or to the Thrift Savings 
Plan for federal employees for certain types of loans from these plans. 

This information is only a general summary of the bankruptcy discharge. There are exceptions to these 
general rules. Because the law is complicated, you may want to consult an attorney to determine the exact 
effect of the discharge in this case. 

Case 11-17287-TWD Doc 18 Filed 09/22/11 Entered 09/22/11 15:48:56 Page 2 of 2 
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EXHIBIT 7 



Electronically Recorded 
20111108001313 

After Recording, Return to: 
('fain' SWIU:ey 
Northwest Tr~ustee Sen' ices, Inc. 
P.O. Box 997 
Bellevue, W A .98009-0997 

tmcNo.: 7301.26933 
Grantors: Northw(!st Trustee Servires, ·Inc. 

NORTHWEST TITLE 
Pag~ 001 cf ('04 

1"l:OSi2~J11 01 15 
r<1nc; f_~p:Jr)t'.· '1/,./l\ 

CitiMortgage, lnt'~ . . .· .. 
Grantee: Danici.J. Watson· and:KetwarfnOnnum, hu~bund.attd wife 
Ref to DOT Auditor File No.: 20030418'0016.14 . · 
Originnl NTS Auditor File No. 2011 03'2:200'0728 
Tux Pn•·ccllD No.: 253~30021 002 
Abbrcviat¢'d Legul: Ptn Us 5-8, Blk 2, Ferry's Addn, Seatth:, V ''11 ii 7) 

Amended Notice o.f Tr.ustee's Sale 
Pursuant to the Revised Code of Washington 61.2-t el ~jeq. 

l. 

ms 65.00 

On Decemb~·r 23, 2011, at I 0:00a.m. llw northwest corner of the ground lc\.d .parking area located 
Under the 'Pacitic Corporate Ccnier building, 13555 SE 1oth Street in the City Pf'Bellevue, State of 
Wnsnington, the Trustee'( subject to atl):' conditions imposed by the Trustee)\\ ill sdl at public auct10n 
to the highest and bcs~ bidder, payable at time of sale, the following described renl property 
"Property", situat<:d in theCounty(ies) ofKii1g. State of Washington: 

The land referred .to in thb:Com;:nitt)1ent is described as follow~: 

That portion of Lots 5;6, 7 and·~, Blt)ck 2, Fet-ry's ;\ddirion to the Cit ofScanle. according to 
tht;: plat thereof, recorded. ,in V qlume I of PiaL~, page 175. in King C>,unty; lying 
Northwesterly of Queen Ait'i1e Boulevard; 

SITUATE in the City of Seattle, County ~11' Klllg, Stat~ 0f Washington. 

Commonly kno,,n a'>: 282 t West lOth Avcnul.! 
Seattle. W t\ 98119 

which is subject to that certain Deed of Trust dated 04/14/01 and recorded .on 04/18/0.\ under 
Auditor's File No. 20030418001614. records of King Cnunty. Washi11gtun. from Daniel J Watson, 
husband and wife und Kctwarin Ottnurn, as Granter. l•l. as Tru~tcc, to secure an nb[igation · 
"Obligation" in favor of CitilV1or1g.age. Inc .. s/b!m. w AHN AMI\0 M\1rtgnge Group. _Inc., a.o; . 



Beneficiary, the beneficial interest in which was assigned by to, onder an Assig.mncnt/Succcssive 
Assignments recorded under ,\uditor's file No .. 

•The·l ax Pnrc'CIID number and Ahhn!~·imed l.egal Dc•;cription Jre provid~J :;<Jldy to ,·ontp'y \\ ith lh~ recording statut~s and 
nrc.not intcnd..:d ll; sup~1km~111. amend or ;up~rM:dc the l'rO{WtW's till! lqwi d~>ntpuon rr<'•HJt:d hrre11• 

II. 

No action comrnem:e-d by the Beneficiary of the Deed ofTru5t is now pending to seek satisfaction of 
the Obfigatim1 in any Court·by- reason· 6f tht:C}nmtor's or Borrower's default on the Obligation. 

I II. 

The Beneficiary allcgi.·s dc}'ault of th~Decd of' Tru~t for failure 10 pay the I~Jilowin).! mnounts uow in 
arrears aud/or other defaults: 

Monthly Payments 
I .ate·£:hargcs 
Lender~sJ=ecs & Costs 

Total A.rrearagc 
Tru.stee's E~penses 

(Itemization) 
Trustee's Fee 
Title Report 
Statutory Mnl\irrgs 
R~.:crJrding Costs 
Puslings 

. Sale Costs 

TotnJ Amount Due: 

Other known defaults are as thllc>ws: 

'• '·· 

$3'2.432.26 

IV. 
. . . 

/\mount due to reinswte. by 
l l .108l7.0 l : 

$2!1,679.95 
'$1,047.67 
$'2.704 64 .· 

$6Q7.50 
$0.00 
$0.00 

. $65.00 
$670.16 
$832.85 

$34.607.77 

The sum owing on the Obligation is: Principal a~lance or S247 :~60.99, t~~ctiler with interest as 
provided in the note or other instrument evidencing the Obi ig;ltionJrom·09/0 I/ ro, and such other 
costs and fees as arc due under the Obligation, and a'i ar.e provided bystatutc. 

v. 

The Pwperty will b~ sold to sati:-.1)· the ~·.-..pen~e of sale nnd the Ob!igurion as provided by statute. The 
sale will be made without representation or warranty, express or implied t~garding title, possession; 
encumbrances or condition of the Pn,pcrt~ on December 23,2011. The default(s) referred to (n 
parugraph IJJ, tl)gethi:r with any subsequent payments. late charges, advance<; costs-m1d tee~ thereafter 



. due. tnusl be cured by 12112111 ( I J days before the sal~ date). to cau~c a d tscont inuance of the sale. 
The: sal!! will he di~o.:otltinued and terminated if at am time before tht: close of the ·rrustec's husine~s 
OIY llil2! I I ( 11 days bck)rt: the sale d?.le). the de· Iilii lit' I ;b ~CI rnrth in parn[<!raph Ill, tr-gether with . 
any sub~cq11enl pa;·rm:nt;,, late ch:~rge~. :uh·ances. co5h :uv1 ((;~·,;thereafter due. is'are cured and th~:: 

Trustee's fcc.~' and costs are paid. The sale may be termrnated an.v time aftc:r l2i 1 :u 11 ( 11 days be lore 
the r;alc date), and bcfprc the sale by the R(ln·ower. Grantor. any Guarantor or the holder of any 
rcc01:dcd junior lien or encumhrancepaying the entire balance of principal and interest :,ecured by the 
Deed ofTnm. plus CO.$(S. fees. and advances, if any made pursuant to the terms of the obligation 
and/or Deed of Trus-t. · · 

.vr 

A written notice-of default was transmitted hv:tlw Bencf"lcia~· or Trmtcc to rl1.; Borrower and Grantor •' ' . . ,; 

nt the following address(es): 

NAME AND ADOR~-~1;2 

Daniel J. Watson 
2821 West lOthAvenu~ 
Sea !tie. W A 98! 19 

K~tw;irin Onnllm 
2821 West 10th Avenu.e . 
Seauk, \VA 9811<> 

hy both first <:lass itnd either ccrti ficd mail, return rc\:cipt tCi.jUCstcd on 02/0:ii 11. pr(H.)f of wuich is in 
the possession of the Trustee; and on 02;07/! I Grantor and .Borrower were personally served with 
~aid \\rittcn notice nfdcfault Q.!: the written notice of default was J1QStcd t)n a .;:on~picuous place on the 
real prope~ describ~d in paragraph l above. and the Tmstee h<~s possession of proof' ofsuch service 
or posting. 

VII. 

Th~ ;1'\Ustce -..ytl~Js.e.-·nanie und address.are. set forth below will provide in writing to anyone requesting 
it a statenient of a·it foreclosure costs ond trustee's fees due at any time prior to the sale. 

VHI. 

The effect of the sale will he t1.1 deprive the Grantor, and llilthosc who hold by. through or under the 
Grantor, of all their right. title and interest in the Property. 

IX. 

Anyone having any objection to the s<tle on tmy !!\rounds whatsoever I'< ill be aff\lrdcd an opportunity 
to oe heard ns to those objections ifthcy bring a l:lwsuit to reMrnin the snle pursuant to RCW 
61.24130. Failure to bring, such a lawsuit may result in a \vaive.r of any proper gwund:; lhr 
invnliduling the Trnsree's sale. 

X. 

NOTICE TO OCCUPANTS OR TENANTS- The purchaser at the Trustee's Sale is entitled to 
possession of the property on the 20111 day follm.,ing t11e sale. as against the Grnntg~· .m1der the .Deed of 
Trust (the owner) and anyone having an interest junior to the deed of trust. including occupants who. 



,• 

are not tenants. After th~ 201
h day following the ~ule the purchaser has the right to evict oc.cupants 

wlw ar:e not tenunts by summary proceedings under Chapter 59. 12 RC W. For tenant-occupied 
property.thc p11rchas<.'t shall provide a tenant with written notice in accordance with RCW 6 1.24.060. 

The trustee's r.ules of auction may be llccessed nt WWl'l',nortbwcsttt·ustce.cmn and are 
incorporated by this reference. Ynu may also at·ce:~s sale statu!' at \\'Ww.northwcsttrustei!.com 
and.'www .l!SA-.l''•)reclosu rc.corn 

·EFFECT! Y:E: 1110'7 !2(JII 

STATE OF WASHINGTON 
ss. 

COUNTY.OF KING 

Northwest Trust<~t· Scn·iccs,lnc., Tru!ltee 

I/ . . ~: " ... ~~~ 'I 
R)·-:\.-·~if_lLL__.:::_ __ f_· -P';'-· --­

Authorized Signature' 
P.O. BOX997 

.. .Bellevue, W A 98009·0997 
Conuct: Clair" Swazey 

·(425) 586-~900 

I certil) that L~now or have satisfactory evidence that Claire M .. Swazey is the pcr~on who appeared 
beforc,ffie, mid said person acknowledged that (he/she) signed this lnstn1mem, on oath stated that 
(he/she) was authoriz~d to execute the instrument and acknowledged it i\S the Assista;1t Vtcc President 
of North\~est Truste.e_ Se.ryices, Inc. to be the free ond voluntary act of such party for the u~c.:s and 
purposes mentioned in the instrument. 

KRISTA N. MAYf'i' 
STATE OF·WA$.~1~, •. : 

NOTARY PUBl.l\ · 
MY COMMfSSfON f. xr>11. 

06-03-14 

. i· 

~:id:-£1~- \ 'l~).. I I 

NOTA.RY rP.suc '" ·;:~.~-~ Washipgtotl, residing at · . . ~J~ 
My commissioti·expires ls.LLO./. · ':/ 

: .··· 

NORTHWEST TRUSTF.E SER~;JCF.S, IN(·, P;O. BOX 997, BELLf;VUE, WA-98009-0997 PHONE (425) 
~86-1900 FAX (425) 586-1997 

File No: i30 1.269JJ 
Client; CitiMortgagc, Inc. 
Dorro'l'l'er: Wats•m. Oaniel J. and Onnum, Kctwarin 

SERVING WA, OR, II), At\. CA, NV, AZ, MT, HI 

This is an attempt lo tollect a debt und an)· information obtained will be used for that purpose. 

' .... 
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EXHIBIT 8 

EXHIBITS 



. . 

---- Forwarded Message ----
From: Omar Santana <Omar@legalprocessingcenter.net> 
To: 'Dan Watson' <djwatson99@yahoo.com> 
Sent: Thursday, December 22, 2011 1:01 PM 
Subject: RE: Daniel Watson [Securitization Audit} 
Dan, 

Yes it has been handled. Yesterday I submitted a request to our Trustee Verification office to stop the sale date. I also 
pulled the Warranty Deed of your property from public records to make sure the sale date gets postponed as this is an 
essential document needed. I will keep you updated and \Vill e-mail you with the new sale date once I receive this 
infonnation. 

Best regard<;, 
Omar Santana 
Operations Manager 
National Legal Assistance 

Direct: (855) 270-5421 I Fax: (888) 270-3861 

~ ...£.c.g.al dh.Al~ 
·,, ., : ·. ·· Legal · ! ·: 

:.:. ·, '·· Jl ' . ! . : 

f\t.t in Of!'it\.': ( S5:5! I.:\\\ -55591 !'':1 :.:; (:·-_:-.~:< i 
Toll Free Direct: (866)623-0001 

Not/ce:Thtsen;e~i!t.on!n);.VH(.;~;lh):ll: \.,.;:.•!''i);,!r<~~~l ::; c:~·.;~ t:·:; ~!---~ i·,;c··\~·.,_~~~: >.:ic=~-Jt ~:+) ~··"l" ::; .•. ,;~_\· 

by th::: iCdpi,;:<'!t cn'i 

From: Dan Watson [mailto:djwatson99@yahoo.com] 
Sent: Thursday, December 22, 2011 12:58 PM 
To: Omar Santana 
Subject: RE: Daniel Watson [Securitization Audit] 



HeUo Omar, 

I had a real estate agent knock on my door this morning concerning the forclosure sale tomoiTow morning. Is this being 
hand1ed? 

Let me know. 

Dan Watson 206~372-7342 

---On Fri, 12116/11, Omar Santana <Omar@J.legalprocessingcenter.uet> wrote: 

From: Omar Santana <Omar((Vlegalprocessingcenter.net> 
Subject: RE: Daniel Watson [Securitization Audit] 
To: '"Dan Watson'" <djwatson99@vahoo.com> 
Date: Friday, December 16, 2011, 7:00PM 

Daniel, 

Yes I'm aware of that sale date and will take care of that and postpone it for you. If there's any documents 
missing I will let you know but we should be able to stop that sale date. 

Best regards, 

Ontar Santana 
Operations Manager 
National Legal Assistance 

Direct: (855) 270-5421/ Fax: (888) 270-3861 

~ .Lc.g..a.l ~ 
;, ::;>>::: 'Legal '• _-!: 

Toll Free Dit·ect: (866)623-0001 

From: Dan Watson [mailto:djwatson99@yahoo.com] 
Sent: Friday, December 16, 2011 6:56 PM 
To: Omar Santana 
Subject: Re: Daniel Watson [Securitization Audit] 

Hello Omar, 

l• ·, •' 

I had not heard from NLHC for a few weeks now. Are you aware that there is a Foreclosure sale scheduled on my 
property for December 23, 2011. 

Please let me know what is going on. 

2 



Qat\ Watson 206-372-7342 

--- On Thu, 12/15/11, Omar Santana <OmmfiiJJegalprocessingcenter.net> wrote: 

From: Omar Santana <Omar(a.Uegalprocessingcenter.net> 
Subject: Daniel Watson [Securitization Audit] 
To: djwatson99@yahoo.com 
Date: Thursday, December 15,2011, 2:08PM 

Good afternoon Daniel, 

Attached to this e-:-maiUs your Securitization Auditreport with the errors and discreP-ancies found on your loan. We're 
working on getting the Civil Complaint and Lis Pendens prepared by one of our attorneys. 

Please feel free to contact me with any questions or concerns. 

Best regards, 

011zar Santana 
Operations .Manager 
National Legal Assistance 

Direct: (855) 270-5421/ Fax: (888) 270-3861 

' . 'L I ':;[ ,,, .. ,,!: ega . 

Toll Free Direct: (866)623-0001 

3 
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, 

• Alter Recording Return To. 
to Appl~ Equities, Ll..C 
11410-NE 124th St #433 
Klrltland. WA 98034 

1111111111111111 
20120110001118 
UFG NATIONAL T TO 63.00 
PAG£-00\ OF 002 
01/10/2012 14:50 
l<ING COUNTY, IJA 

E2525908 
01110/2012 14·50 
KIN<l COUNT'Y, WA 
T~X $10.00 

snLE $0 00 PAGE-001 OF 001 

File No 7301 26933/V·Jatson. Dahiel J ilnu '·''"'u'"· "~l""'"'' 
~esy Recording ONLY 

'trustee's Deed No liabUltyfor validity and/or aocuracy 
ElS$UMed by 'NFG Nutiona! Trtle Co. 

The GRANTOR, Northwe~tTrustee 'Servieeo: Inc.,· as pres~nt Ti'ul$te~ under that Deed of Trust 
(defined below). in consideration ot thtt PJl!ffiise~ and payment recited t)etovh hereby grants and conveys, 
without representation or warranty, expressed or implied. to Applif Equities-, LLC. , as GRANTEE, all real 
property (the .Property), situated in the County Of King, State of Washin9ton, described as'fo!lows .: .. 

Tax Parcel No.: 253330021002 

The.tand referred to in this Commitment 1s described.as follows; 

That p<1rtion of Lots 5, 6, 7 and 8, BloCk 2, Ferry's Addition to'ihe Cit of Seattl~, according to ihe plat 
thereof. reeorded in V~lume 1 of Plats, page 175. in King County: lying Northwesterly of 0\:ieen /l.nne 
aoulevartl; SITUATE.in the City of Seattle, County of King, State of Washington .. 

RECITALS· 

1 This cor\veynnr.e IS made pt.rSIJfl"t to the powers. incluoong t"'.e power of sale, conferred upon the 
Gr~ntee by that certa•n Deed of Trust oetween Daniel J Watson, i'usband and w1fe and Kel\varin Onnum. as 
Grantor, to . as Tr!Jstee. and .CttiMOrtgage. Inc. s/blm. to ABN AMRO Mortgage Group, Inc. Beneficiary, 
dated 041~4/0J, record.eo 04/18/0.~. under Auditor'siRecoroer's No 20030416001614, records of King 
County, Washington. · 

2. The D~'Eld of Tr4st w~s executed to,~ecure, together with other undertakings, the payment of one 
or more promissory note(-s) ("Note•) lrf t"le sum of $280.000.00with interest thereon, according to the terms 
thereof. in favor of CitiMortgage;.lnc .. ~lb/m to ABN AMRO Mortgage Group, Inc. and to secure ary other 
sums of money which might beci>me du·e and payable under the terms of said De eo of Trust. 

3. The Deect or Trust provii:Jecl tha·t th~ Prop~rty ts not (ise(:f priMipally f9r agricultural or farming 
purposes and the Grantor has no actual knowledge tb11t .IJ'ie Property :s used principally for agricultural or 
farming purposes. · · 

4. Default having occurred in the obligation&. secured ~ndlorcoveriants oUhe Deed of Trust grantor, 
as set forth in Notice of Trustee's Sale descnbed below, which.by the terms of the Deed oi Trust make 
operative the power to sell, the thirty-day advance Notice of Default was fransmitte(l to the Deed of Tr1,1st 
grantor. or his successor in interest, and a copy of said Notice was posted or. serv~d •n accardance with law. 

5. CitiMortgage. Inc. being then the holder of the indebtedna~ secure.o by theDeeo J~ Tiust, · 
delivered to said Grantor a wntton request directing Grantor to sell the Property in accordance with taw;i:md 
the terms of the Deed ot Trust 

6 The defaults specified in the "Notice of Default" not hav;ng been Ci..'red. the Grantor, i'1 
compliance with the terms of the Deed of Trust. executed ar.(1 on 03122/11, recorded •n l.ne office c! the 

q 



Au\iitor of King County, Washington. a· Notice of Trustee's Sale" of the Property under Auditor's File No. 
20'1 10322000728 

7 The Grantor .. n the "Notice of Trustee's Sale·. foxed the place of sale as The northwest corner of 
the ground level parking area located unde; the Pacific,Corpcrale Center ouilding, 13555 SE 36th Street. City 
of Bellev'u&, State of Washington a public place. at 10:00 o'cloc~ a m . and in accordance with the law caused 
copies of the st13tutory 'Notice of Trustee's Sale" to be transmitted by mail to all persons entitled thereto and 
either posted or s.erved priono 90 days befor,e the sale: further. the Grantor caused a copy of said ·Notice of 
Trustee's Sale' to be P!J.blished in a legal newspaper in each county in which the property or any part thereof 

·. is situated. <,mce between the thirt,y-flflh al)d twenty-eigllttl day before the date of sale, and once between the 
fourteenth and:the seven~h day ~afore th~ date ofSale: and further. included with the Notice, which was 
transmitted to or served·upon:·th&,Deed ofT rust grantor or t'lis successor in interest. a "Notice of Foreclosure· 
in substantially the'·s.tatutoryJorm:· to which ~opies ,Of·lh~'Not-e and Deed of Trust were attached. 

8. During foreclosure:. no action by the B~efid<ky. i!s successors or assigns was pending on an 
obligation secured'by !lie Deed of Trust · 

9. All legal requirements and all provisions of said Deed of Trust have been complied wilh, as to 
acts to be perfcrmed and nollces to be g1ven. as provtded In chapter 61.24 RCW. 

10. The defaults specified in the 'Not1ce or Trustee's Sa)e' not having been cured ten days prior to 
tho dale of Trustee's Sale and sard obligation secured by said Deed of TrGst r~matning unpaid, on December 
23, 2011. the date of sale. which was not less than 190 days from tlie dille of default in the obligation 
secured. the .Grantor then and there sold the Property at Pllbllc auction to said Grantee. the nighest bidder 
therefore. ror the sum or $348.000.00 cash · 

This conveyance is made Without representations or warranties of any l<ind. expressed or impli~d. By 
recording this TRJstee·s Deed, Grantee understands. acknoviledges and agre.es that the Property was purchased 
in the C()ntext of a foreclosure, that the trustee made no representaiions .. to G.iantee concerning t~e Property and 
lhal tl)e trustee owed no. duty to make disclosures to Grantee concerning the Property. Gral)tee .relying solely 
uporvhis/her/theirit\s ow(" due diligence investigation before electing to bid for·thc Property. · 

\ : : ' · .. ,, . 

DATED: December 29~ 20.1-1 

NORTHWEST .TRUSTEE SERVICES, INC. 

BY: <~ .. : 3 
Jeff Stenman·. Assistant.Vice Pr.esident 

State of Washington 
County of King 

1 Julie 13ouffleur, Notary certify that 1 know oi' have satisfactory ev1dence that Jeff Stenman is the 
person who appeared before me, and said person acknowledged that (he/she) signed !his instrument, on 
oath stated that (he/she) was authorized to exec;ute t~e instrum~nt and acknowledged (he/she) as the 
Assistant Vice President of Northwest Trustee Serv1ces. lne. to, be the free and.votuntary act of such party for 
the uses and purposes mentioned in the instrument. · · · ' 

Dakll: December 29. 20 I I \ · . . .· fl. . . .· 

JULIE BOUFFLEUR 
STATE OF WASHINGTON 

NOTARY PUBLIC 
MY COMMISSION EX?!RfS 

02·23-13 

N~~~~-·.· 
Washingtnn. r~siding at Ki!1g (fl.· 
My <.:nr111nission e.\plrc~: 
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8 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

9 DANIEL J. WATSON and KETWARIN 
ONNUM, husband and wife, No. 12·2·01729-SSEA 

10 

11 

12 

Plaintiffs, 

vs. 

NORTHWEST TRUSTEE SERVICES, 

AMENDED COMPLAINT FOR: 

l3 INC., CITIMORTGAGE, INC., 
NATIONAL LEGAL HELP CENTER, 

WRONGFUL FORECLOSURE, 
NEGLIGENCE, BREACH OF 
FIDUCIARY DUTY, AND VIOLATION 
OF CONSUMER PROTECTION ACT 

14 INC., and JOHN DOE 1-10, 

15 

16 

17 

18 

19 

20 

21 

?"' _._ 

23 

24 

25 

26 

Defendants. 

DANIEL J. WATSON, Plaintiff, alleges and complains against Defendants, 

Northwest Trustee Services, Inc., CitiMortgage Inc., National Legal Help Center, Inc., 

and John Doe 1-10 separately and together as follows: 

I. JURISDICTION AND VENUE 

1.1 This Court has jurisdiction over the parties and subject matter of this 

lawsuit. 

1.2 Jurisdiction and venue are proper in King County, Washington because 

this action involves contracts negotiated and executed in King County, Washington 

and the sale of real property located in King County, Washington. 

AMENDED COMPLAINT FOR WRONGFUL 
FORECLOSURE - 1 

SKYLINE LAW GROUP PLLC 
2 I 3 5 - I I 2'h A venue N E 

Bellevue, W A 98004 
Telephone: 425-455-4307 
Facsimile: 425-40 I -1833 
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II. PARTIES 

2.1 Plaintiffs, Daniel J. Watson and Ketwarin Onnum. 

DANIEL J. WATSON and KETWARIN ONNUM, (hereinafter "Plaintiffs") are 

Washington State residents and reside in King County, Washington. Plaintiffs 

acquired fee title to real property commonly known as 2821 1oth Ave W., Seattle, 

Washington. 98119 pursuant to a Statutory Warranty Deed recorded on April 18th, 

2003 under King County Recorder's No. 20030418001613, a copy of which is 

attached, marked Exhibit 1, and incorporated herein by reference as if fully set forth 

here. The legal description of the real property (hereinafter the "Property") is: 

That portion of Lots, 5,6,7, and 8 Block 2, Ferry's Addition to the City of 

Seattle, according to the plat thereof, recorded in Volume 1 of Plats, page 

175, in King County; lying northwesterly of Queen Anne Boulevard; 

SITUATE in the city of Seattle, County of King, State of Washington. 

Tax Parcel No. 2533300210-02 

16 2.2 Defendant, Northwest Trustee Services Inc. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendant Northwest Trustee Services (hereafter "NTS") is a Washington 

corporation with a home office in Bellevue, Washington and conducts business in King 

County, Washinton. NTS is the successor trustee of a deed of trust recorded on April 

18, 2003 under King County Recorder's No. 20030418001614 (hereinafter "DoT"), a 

copy of which is attached hereto, marked Exhibit 2, and incorporated by reference as 

if fully setforth here. NTS is subject to the jurisdiction and venue of this court by its 

recording of various documents against Plaintiffs' Property and its other activities as 

alleged in this complaint. 
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FORECLOSURE- 2 
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2.3 Defendant, CitiMortgage Inc. 

Defendant CitiMortgage Inc. s/b/m to ABN Ambro Mortgage Group, INC. 

(hereinafter "CitiMortgage") is a New York Corporation that conducts business in 

Washington State. CitiMortgage as a successor by merger to ABN Ambro Mortgage 

Group, INC. had a legal and equitable interest in Plaintiffs' Property at all times 

relevant to this action up until the nonjudicial Trustee's sale of the Property to a third 

party on December 23, 2011. CitiMortgage is the party whom Defendant NTS was 

acting on behalf of when it initiated and held the Trustee's sale of Plaintiffs' Property 

and its other acts and omissions alleged in this complaint. 

2.4 Defendant National Legal Help Center, Inc. 

Defendant National Legal Help Center, Inc. (hereinafter "NLHC"), is a California 

corporation, entity number C3349760, that conducts business in the State of 

15 Washington. NLHC performed loan related services for Plaintiffs that involved 

16 

17 

18 

19 

20 
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23 

24 

25 

26 

Plaintiffs' Property situated in King County Washington. 

Ill. STATEMENT OF FACTS 

3.1 Plaintiffs at all times material to this action were the fee title holders and 

owners of record of the subject Property until December 23, 2011 when the Property 

was sold by NTS on behalf of CitiMortgage at a nonjudicial Trustee's sale (hereinafter 

"the sale") to a third party. 

3.2 Defendant NLHC was working on Plaintiffs' behalf to modify their 

CitiMortgage loan secured by the Property. 

AMENDED COMPLAINT FOR WRONGFUL 
FORECLOSURE- 3 
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3.3 Plaintiffs were in possession of and maintained improvements on the 

subject property at all times relevent to this matter until they and their tenant were 

evicted from the Property by the third party buyer following NTS and CitiMortgage's 

sale of Plaintiffs' Property. 

3.4 On March 22, 2011, NTS recorded a Notice of Trustee Sale under King 

County Record No. 20110322000728 (hereinafer No TS 1 ), a copy of which is attached 

hereto as Exhibit 3 and incorporated by reference as if fully set forth here. 

3.5 On November 8, 2011, NTS recorded an Amended Notice of Trustee Sale 

under King County Record No. 20111108001313 (hereinafter "NoTS3")1
, a copy of 

which is attached hereto as Exhibit 4 and incorporated by reference as if fully set forth 

here. 

3.6 Defendants NTS and CitiMortgage did not initiate contact with Plaintiffs 

and exercise due diligence as required by the FFA at RCW 61.24.031 prior to 

recording the NoTS3. 

3.7 Defendants NTS and CitiMortgage did not provide Plaintiffs with the pre-

foreclosure notices required by Washington's Foreclosure Fairness Act (hereinafter 

"FFA") at RCW 61.24.030 and RCW 61.24.031 prior to the December 23, 2011 sale 

of the Property. 

3.8 Defendant NTS referenced the NoT1 but not the NoT3 in its Trustee's 

23 Deed recorded on January 10, 2012, a true and correct copy of which is attached 

24 

25 

26 

1 NTS recorded two Amended Notice of Trustee Sale documents against Plaintiffs' 
Property on the same date, but only the second Amended Notice is referenced here for 
brevity. 
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hereto as Exhibit 5 and incorporated by reference as if fully set forth here (hereinafter 

'Trustee's Deed"). Defendant NTS also stated in the Trustee's Deed that "[a]ll legal 

requirements and all provisions of [Plaintiffs'] Deed of Trust have been complied with, 

as to acts to be performed and notices to be given. as provided in chapter 61.24 

RCW." 

3.9. Defendant NLHC was hired by Plaintiff to perform a Securitization Audit, 

Forensic Investigation, issue a Demand Letter, and file a Civil Complaint and TRO 

related to Plaintiffs' CitiMortgage loan and the Property. 

3.10 Defendant NLHC represented to Plaintiff in writing that the December 

23, 2011 Trustee sale listed in the NoTS3 had been postponed. Defendant NLHC 

failed to take any action to stop the foreclosure or to put Plaintiff on notice of any need 

to stop the foreclosure. 

3.11 Defendant NLHC failed to take advantage of Washington's FFA. NLHC 

failed to inform Plaintiff of his rights pursuant to the FF A The FFA requires specific 

notice procedures before a Notice of Trustee Sale can be recorded and before a 

Trustee's sale in Washington can be held. The FFA authorizes an attorney or certified 

HUD Counselor to refer a borrower and beneficiary of the borrower's mortgage into 

mediation overseen by Washington State's Department of Commerce. The purpose of 

the mediation is to work out a loan modification or to allow a borrower time to sell their 

property and thereby avoid foreclosure. 

3.12 Defendant NLHC holds itself out to the public as a legal firm with in-

house counsel. Upon information and belief, NLHC does not have a licensed 

AMENDED COMPLAINT FOR WRONGFUL 
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Washington attorney on staff nor did they retain an attorney licensed in Washington to 

assist Plaintiff with his loan modification and litigation issues involving Plaintiffs' 

Washington State Property. 

3.13 On December 23, 2011. Plaintiffs' Property was sold by NTS for 

$348,000. At the time of the sale, the county tax appraisal for the Property was 

$443,000, and Plaintiff owed CitiMortgage $273,867.28 on his promissory note 

obligation. At the time of the sale, Plaintiffs were receiving rental proceeds from their 

tenant. 

IV. FIRST CAUSE OF ACTION: 
WRONGFUL FORECLOSURE 

(As Against NTS and CitiMortgage) 

4.1 Plaintiff rea lieges and incorporates ,m 1.1 through 3.13 as if fully and 

completely set forth here. 

4.2 The NoTS1 set the Trustee's sale date for June 24th, 2011. The Trustee 

sale did not occur until December 23, 2011 or 182 days later. This is substaintially 

more than the maximum 120 day postponement period authorized by the Deed of 

Trust Act at RCW 61.24.040 and rendered the sale unlawfuL See Albice v. Premier 

Mortgage Services of Washington, Inc., 157 Wn.App. 912, 239 P.3d 1148, review 

granted, 170 Wn.2d 1029, 249 P.3d 623 (2011): 

"A lawful foreclosure sale must comply with the timing and notice obligations of 
RCW 61.24.040. The trustee held the sale 161 days after the date set forth in 
the Notice of Trustee Sale, well beyond the statutorily mandated 120-day limit. 
Accordingly, the sale was void." 
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4.3 On July 22, 2011, Washington's Foreclosure Fairness Act ("FFA") 

amended the Deed of Trust Act, Chapter 61.24 RCW. The FFA requires specific 

notices be issued to a borrower before a Trustee's s·ale can be scheduled or held. 

CitiMortgage and NTS failed to issue to Plaintiff the pre-foreclosure notices required 

by the FFA. 

4.4 Despite the failure to comply with the FFA preforeclosure notice 

procedures, CitiMortgage authorized and NTS conducted a Trustee's Sale on 

December 23, 2011 where at Plaintiffs' Property was sold to a third party. 

CitiMortgage authorized and NTS falsely stated in their Trustee's Deed that "[a]lllegal 

requirements and all provisions of [Plaintiffs'] Deed of Trust have been complied with, 

as to acts to be performed and notices to be given, as provided in chapter 61.24 

RCW." 

4.5 At the time Plaintiffs' Property was sold, it was worth more than the 

amount Plaintiff owed to CitiMortgage, and Plaintiffs were earning rental income from 

the Property. 

4.6 Plaintiff suffered irreparable harm as a result of the wrongful foreclosure. 

V. SECOND CAUSE OF ACTION: 
NEGLIGENCE AND BREACH OF FIDUCIARY DUTY 

(As Against Defendant NLHC) 

5.1 Plaintiff realleges and incorporates -,r-,r 1.1 through 4.6 as if fully and 

completely set forth here. 

5.2 Defendant NLHC failed to take advantage of Washington's Foreclosure 

Fairness Act or to inform Plaintiff of his right to take advantage of this Act. Defendant 

AMENDED COMPLAINT FOR WRONGFUL 
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NLHC failed to take action to stop the foreclosure of Plaintiffs' Property or to put 

Plaintiff on notice of any need to stop the foreclosure. 

5.3 Defendant NLHC owed Plaintiff a high duty of care. 

5.4 Defendant NLHC represented to Plaintiff that the December 23, 2011 

Trustee Sale had been postponed when in fact it had not been postponed. 

5.5 Defendant NLHC knew or should have known that the December 23. 2011 

Trustee Sale had not been postponed. 

5.6 Defendant NLHC breached their duty of care owed to Plaintiff. 

5.7 Plaintiff was irreparably harmed as a result of NLHC's negligence and 

breach of fidicuary duty. 

VI. THIRD CAUSE OF ACTION: 
VIOLATION OF WASHINGTON'S MORTGAGE BROKER PRACTICES ACT, 

CHAPTER 19.146 RCW 
(As Against NLHC and John Doe 1-10) 

16 6.1 Plaintiff rea lieges and incorporates~~ 1.1 through 5.7 as if fully and 

17 

18 
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completely set forth here. 

6.2 John Does 1-10 is a natural person who for direct or indirect 

compensation or gain or in the expectation of direct or indirect compensation or gain 

performs residential mortgage loan modification services or holds himself or herself 

out as being able to perform residential mortgage loan modification services. 

6.3 John Doe 1-10 received direct or indirect compensation or expected direct 

or indirect compensation to perform residential loan modification services for Plaintiff 
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and/or held themselves out as being able to perform residential loan modification 

services for Plaintiff. 

6.4 The residential mortgage loan modification services provided by NLHC 

and John Doe 1-10 includes negotiating, attempting to negotiate, arranging, 

attempting to arrange, or otherwise offering to perform a residential mortgage loan 

modification. 

6.5 NLHC is responsible for the actions of John Doe 1-10 that worked for the 

benefit of or under the supervision of NLHC. 

6.6 NLHC and John Doe 1-10 accepted compensation from Plaintiff in 

violation of Washington's Mortgage Broker Practices Act. 

6.7 NHLC and John Doe 1-10 directly or indirectly employed a scheme, 

device, or artifice to defraud or mislead Plaintiff. 

6.8 NHLC and John Doe 1-10 engaged in an unfair and deceptive practice. 

6.9 NHLC and John Doe 1-10 breached their duty of good faith, honesty, 

equity and duty to preserve the integrity of the mortgage broker business. 

6.10 The act or omissions of NHLC and John Doe 1-10 caused Plaintiff to 

suffer irreparable harm. 

VII. FOURTH CAUSE OF ACTION: 
VIOLATION OF WASHINGTON'S CONSUMER PROTECTION ACT, 

CHAPTER 19.18 RCW 
(As Against all Defendants) 

7.1 Plaintiff rea lieges and incorporates mi 1.1 through 6.10 as if fully and 

completely set forth here. 
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7.2 Defendants' engaged in an unfair or deceptive act or practice. 

7.3 Defendants act or practice occurred in the conduct of Defendants' trade or 

commerce. 

7.4 Defendants' act or practice affected the public interest. 

7.5 Defendants' act or practice caused Plaintiff to suffer irreparable harm. 

VIII. RELIEF REQUESTED 

WHEREFORE, having fully set forth its claims and allegations, Plaintiff 

requests the following relief: 

8.1 That Defendants NTS and CitiMortgage be enjoined from issuing a Notice 

of Trustee Sale in the future unless they have complied with the preforeclosure notice 

procedures required by Washington's Foreclosure Fairness Act; 

8.2 That Defendants NLHC and John Doe 1-10 be enjoined from offering loan 

modification and foreclosure-related services involving real property situated in 

Washington State; 

8.3 That Plaintiff be awarded damages, including emotional distress damages, 

in an amount to be proven at trial; 

8.4 That Plaintiff be awarded treble damages authorized by Washington's 

Foreclosure Fairness Act and Consumer Protections Act; 

8.5 That Plaintiff be awarded recovery of his costs and reasonable attorneys' 

fees; and 
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8.6 For such other and further relief as proven at trial and/or as the Court may 

deem just and equitable. 

DATED this 21 51 day of March, 2012. 

AMENDED COMPLAINT FOR WRONGFUL 
FORECLOSURE - II 

SKYLINE LAW GROUP PLLC 

~uW ... ~ tr'lMO 
Michele K. McEillllWSBA #32052 
Attorney for Plaintiff 
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FILED 
12 APR 27 PM 2:34 

The Honorable Judge Kimbef4~IO"~~ 
Hearing Date: June 22s@~!~IOR COURT CL RK 
Hearing Time: 1 Oam E-FILED 
Moving Parties: De~~~~T~d112 -8 SEA 
CitiMortgage 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

9 DANIEL J. WATSON and KETW ARIN 
ONNUM, husband and wife, No. 12-2-01729-8 SEA 

10 Plaintiff, 

11 v. AMENDED JOINT MOTION FOR 
SUMMARY JUDGMENT BASED 
UPON AMENDED COMPLAINT 12 NORTHWEST TRUSTEE SERVICES, INC.; 

CITIMORTGAGE INC.; NATIONAL LEGAL 
13 HELP CENTER, INC., and JOHN DOES 1-10, 

14 

15 
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17 
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Defendants. 

I. RELIEF REQUESTED 

COMES NOW Defendants Northwest Trustee Services, Inc. C'NWTS") and 

CitiMortgage, Inc. ("CitiMortgage") by and through their attorneys of record, Routh Crabtree 

Olsen, P.S., and Jordan Ramis, P.C., and moves the Court for an order granting summary 

judgment against Plaintiffs Daniel J. Watson and Ketwarin Onnum ("Plaintiffs") pursuant to 

Civil Rule 56. Plaintiffs fail to raise any genuine issues as to any material fact, and Defendants 

NWTS and CitiMortgage are entitled to summary judgment as a matter of law. As the Amended 

Complaint contains new allegations, NWTS and CitiMortgage respectfully submit this Amended 

Motion for Summary Judgment to address the additional allegations. 

Ill 

AMENDED JOINT MOTION FOR SUMMARY JUDGMENT 
PAGE I OF 13 

RouTH 
CRABTREE 
OLSEN, P.S. 

13555 SE 36th St., Ste 300 
Bellevue, WA 98006 
Telephone: 425.458.2121 
Facsimile: 425.458.2131 
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II. STATEMENT OF FACTS 

Watson Loan Transaction. On or about April 14, 2003, for valuable consideration, 

Plaintiffs executed a promissory note ("Note") in the amount of $280,000.00 payable to ABN 

AMRO Mortgage, Inc. ("AMRO"). Declaration of Jeff Stenman in Support of Motion for 

Summary Judgment,~ 4 ("Stenrnan Decl.") A true and correct copy of the Note is attached to the 

Stenman Decl. as Exhibit 1 and is hereby incorporated by reference. 

On or about April 17, 2003, in order to secure repayment of the Note, Plaintiffs executed 

a deed of trust ("Deed of Trust") encumbering real property located at 2821 West lOth Avenue, 

Seattle, WA 98118 (the "Property"). Stenrnan Decl. ~ 5. 

The Deed of Trust was recorded on April 18, 2003 in the Official Records of King 

County, Washington as Instrument No. 20030418001614. A true and correct copy of the Deed of 

Trust is attached to the Stenrnan Decl. as Exhibit 2 and is hereby incorporated by reference. (See 

also Amended Complaint, Ex. 2). 

Merger of ABN AMRO Mortgage Group, Inc. into CitiMortgage, Inc. On or about 

August 21, 2007, AMRO and CitiMortgage adopted an agreement and plan of merger ("Plan of 

Merger"). Declaration of Francesca Kay Wurm, ~~ 2-3 ("Wurm Decl.") Pursuant to the Plan of 

Merger, AMRO merged into CitiMortgage, leaving CitiMortgage as the successor by merger to 

AMRO. A true and correct copy of the Plan of Merger is attached to the Wurm Dec I. as Exhibit 

J. and is hereby incorporated by reference. 

Appointment of NWTS as Successor Trustee. On or about October 11, 2007, 

CitiMortgage, as successor by merger to AMRO, appointed NWTS as successor trustee under 

the Deed of Trust. The Appointment of Successor Trustee was recorded on October 12, 2007 in 

the Official Records of King County, Washington as Instrument No. 20071012001733. Stenman 
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Decl. ~ 6. See also Amended Complaint, Ex. 4. 

Notice of DefaulL Plaintiffs fell into default under the terms of the Note and Deed of 

Trust by failing to perform monthly payment obligations beginning with the October 1, 2010 

installment. Stenman Decl. ~ 7. On February 5, 2011, a Notice of Default and Loss Mitigation 

Declaration were mailed by first class and certified mail, return receipt requested, to Plaintiffs at 

their last known addresses. Stenman Decl. ~ 7. A true and correct copy of the Notice of Default 

is attached as Exhibit 4 to the Stenman Decl. and is hereby incorporated by reference. 

Notice of Trustee's Sale. On March 22, 2011, NWTS recorded a Notice of Trustee's Sale 

in the Official Records of King County, Washington as Instrument No. 20110322000728. (See 

Amended Complaint, Ex. 6) The Notice of Trustee's Sale designated June 24, 2011 as date of the 

nonjudicial foreclosure. !d. 

The Watson Bankruptcy. On June 20, 2011, Plaintiffs filed a Chapter 7 petition in the 

United States Bankruptcy Court for the Western District of Washington (the "Bankruptcy 

Court"). A true and correct copy of the Docket for Bankruptcy Case No. 11-17287-TWD is 

attached to the Stenman Decl. as Exhibit 5 and is hereby incorporated by reference. See also 

Stenman Decl. ~ 9. 

As a result of the bankruptcy filing, NWTS postponed the trustee's sale multiple times 

with a final postponement date of September 30, 2011. !d. ~ 9. The postponed trustee's sale was 

ultimately cancelled due to the ongoing bankruptcy proceeding. !d. On October 31, 2011, the 

Bankruptcy Court terminated Plaintiffs' Chapter 7 bankruptcy by standard discharge. See 

Stenman Decl., Ex. 5, Pg. 1. 

Amended Notice of Trustee's Sale. On November 8, 2011, NWTS recorded an Amended 

Notice of Trustee's Sale in the Official Records of King County, Washington as Instrument No. 
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20111108001313. (See Amended Complaint, Ex. 3) See also Stenman Decl. ~ 10. 

The Amended Notice of Trustee's Sale designated December 23, 2011 as date of the 

nonjudicial foreclosure. See id. On or about November 8, 2011, NWTS mailed by certified and 

first class mail the Amended Notice of Trustee's Sale to the Plaintiffs. Stenman Decl. ~ 11. On or 

about November 9, 2011, NWTS posted the Notice of Trustee Sale on the Property./d. 

Non-judicial Foreclosure. On December 23, 2011, NWTS conducted a non-judicial 

foreclosure sale ofthe Property. Stenman Decl. ~ 12. Apple Equities, LLC was the high bidder at 

the sale, resulting in the issuance of a Trustee's Deed to Apple Equities, LLC dated December 

29, 2011./d. 

On February 15, 2012, pursuant to RCW § 61.24.080, NWTS deposited the surplus funds 

resulting from the trustee's sale with the King County Superior Court Clerk in the amount of 

$73,183.72. Stenman Decl. ~ 13. The surplus funds matter is filed under King County Superior 

Court Cause No. 12-2-05796-6 SEA.ld. 

Procedural Posture. On January 11, 2012, Plaintiffs filed their Complaint for Wrongful 

Foreclosure and Quiet Title in the current proceeding. See Dkt. No. I. On March 6, 2012, 

Defendants CitiMortgage and NWTS filed their Motion for Summary Judgment. Dkt. # 22. On 

March 22, 2012, Plaintiffs filed a motion to amend the Complaint which was granted by the 

Court on April26, 2012. See Dkt. No. 27. 

III. STATEMENT OF THE ISSUES 

A. If a trustee's sale has been stayed as a result of a bankruptcy filing, the trustee may set a 
new sale date not less than 45-days after the date of the order discharging the debtor. On 
October 23, 2011, Plaintiffs' bankruptcy was terminated by standard discharge. NWTS 
recorded an Amended Notice ofTrustee's Sale on November 8, 2011, designating 
December 23, 2011 as the new sale date. As the trustee's sale occurred 53-days after the 
bankruptcy discharge, is there any genuine issue of material fact as to the timeliness of 
the foreclosure sale? 
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B. On July 22, 2011, the Foreclosure Fairness Act went into effect, amending the 
Washington Deed ofTrust Act ("DTA''). On February 5, 2011, a Notice of Default was 
issued to the Plaintiffs. Is there any genuine issue of material fact as to whether the 
Notice of Default was subject to the notice of pre-foreclosure options letter requirement 
established by the Foreclosure Fairness Act amendments? 

C. The DTA and interpretive case law require a borrower to enjoin a trustee's sale to 
preserve any claims arising out ofthe sale. However, the DTA sets forth an exception for 
a Consumer Protection Act ("CPA") claim regardless of whether injunctive relief was 
maintained so long as the property was owner-occupied residential real property. 
Plaintiffs admit in the Amended Complaint that the property was being used as a rental 
property at the time of the sale. Can Plaintiffs maintain the CPA claim given that they 
failed to enjoin the sale and the foreclosed property was rented out to a tenant? 

D. Plaintiffs' Consumer Protection Act ("CPA") claim is predicated on an unfair or 
deceptive act in relation to the non-judicial foreclosure of the Property. Should the Court 
grant NWTS and CitiMortgage summary judgment as to CPA claim where Plaintiffs have 
failed to demonstrate any violations of the DT A? 

IV. EVIDENCE RELIEF UPON 

This motion is based upon: 

l. Pleadings and documents filed with the court; 

2. Exhibits attached hereto; 

3. The Declaration of JeffStenman; 

4. The Declaration of Francesca Kay Wurm; and 

5. This motion and memorandum of law in support thereof. 

v. LEGAL ARGUMENT 

Pursuant to CR 56( c), summary judgment is appropriate when "there is no genuine issue 

as to any material fact and ... the moving party is entitled to a judgment as a matter of law." 

Ranger Ins. Co. v. Pierce County, 164 Wash.2d 545, 552, 192 P.3d 886 (2008). Summary 

judgment shall be rendered if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to judgment as a matter of law. CR 56( c). 
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When detennining whether an issue of material fact exists, the court must construe all 

facts and inferences in favor of the nonmoving party. Reid v. Pierce County, 136 Wash.2d 195, 

201,961 P.2d 333 (1998). A genuine issue ofmaterial fact exists where reasonable minds could 

differ on the facts controlling the outcome of the litigation. Wilson v. Steinbach, 98 Wash.2d 434, 

437,656 P.2d 1030 (1982). 

A "material fact" for purposes of summary judgment includes a fact essential to support a 

claim. McDonaldv. Murray, 83 Wn.2d 17, 19,515 P.2d 151 (1973). Importantly, the 

nonmoving party "may not rely on speculation, [or] argumentative assertions that unresolved 

factual issues remain." Ranger Ins. Co. v. Pierce County, 164 Wash.2d at 552. 

B. There is no Genuine Issue of Material Fact as to the Defendants' Compliance 
with the Deed of Trust Act 

In support of the Wrongful Foreclosure claim, the Plaintiffs allege multiple deficiencies 

with the trustee's sale. Analyzing the pleadings and documents of which the court may take 

judicial notice reveal that there are no genuine issues of material fact as to whether the non-

judicial foreclosure was conducted in compliance with the Washington Deed of Trust Act. 

1. The Trustee's Sale was Timely as a Matter of Law 

Plaintiffs allege that since the trustee's sale was held 182-days after the originally 

scheduled sale date, the sale violated the 120-day postponement deadline set forth in RCW § 

61.24.040. (Amended Complaint,~ 4.2). Summary Judgment is appropriate as Plaintiffs fail to 

recognize the statutory procedures that apply when a trustee's sale is stayed due to a borrower 

filing for protection under the federal bankruptcy code. 

Washington's Deed of Trust Act allows a trustee to continue a non-judicial foreclosure 

sale for not more than a total of 120 days. See RCW § 61.24.040(6). However, the Deed of Trust 

Act provides additional guidelines if a borrower or grantor files for protection under the federal 
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bankruptcy code. See RCW § 61.24.130(4). If a trustee's sale has been stayed due to a 

bankruptcy petition filing, a trustee may proceed with a trustee's sale following termination of 

any injunction or stay on any date to which such sale has been properly continued within the 

120-day limitation. See id. § 61.24.130(5). 

Alternatively, the trustee may set a new sale date by recording a notice of trustee's sale so 

long as the sale date is at least 45-days after the date of the bankruptcy court's order granting 

relieffrom stay, discharging the debtor, or dismissing the case. See RCW § 61.24.130(4). 

In this case, Plaintiffs fail to parse the distinction between continuing a sale and setting a 

new sale date pursuant to a subsequent notice of trustee's sale. If a trustee decides to continue a 

sale, a notice of postponement must be provided in accordance with RCW § 61.24 .040( 6). 

However, if a trustee decides to issue a new notice of trustee's sale and set a new sale date, it 

must among other things, record the statutory notice and comply with the posting and publication 

requirements. !d. § RCW § 61.24.040(1 )-(5). 

Here, on October 3I, 20 II, the Bankruptcy Court terminated Plaintiffs' Chapter 7 

bankruptcy by standard discharge. See Stenman Decl., Ex. 5, Pg. I. Notably, the discharge 

occurred more than 120-days after June 24, 2011, the sale date set forth by the original Notice of 

Trustee's Sale. On November 8, 20Il, NWTS recorded an Amended Notice ofTrustee's Sale, 

designating December 23, 2011 as the new sale date. (Amended Complaint,~ 3.5). 

As the original Notice of Trustee's Sale was rendered untimely due to the bankruptcy 

filing, NWTS recorded an Amended Notice of Trustee's Sale in accordance with the statutory 

procedure set forth in RCW § 61.24.130(4). Plaintiffs fail to raise any genuine issue of material 

fact as to whether the new sale date set by the Amended Notice ofTrustee's Sale complied with 

the 45-day statutory limitation, and thus the trustee's sale was timely as a matter oflaw. 
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2. The Pre-Foreclosure Options Letter Requirement Established by the 
Foreclosure Fairness Act is not Applicable to the Present Proceeding 

Plaintiffs allege that NWTS and CitiMortgage violated the Foreclosure Fairness Act 

("FFA") by (1) failing to provide Plaintiffwith the pre-foreclosure notices required by the FFA, 

and (2) by failing to exercise due diligence as required by the FF A prior to recording the 

Amended Notice ofTrustee's Sale. (Amended Complaint,~~ 3.6-3.7, 4.3). However, the 

undisputed facts as well as the terms ofthe Deed of Trust Act as amended by the FFA reveal that 

the FF A requirement cited by the Plaintiffs is inapplicable. 

The Foreclosure Fairness Act amended the Deed ofTrust Act effective July 22, 2011, 

incorporating additional statutory safegaurds in order to protect and assist homeowners from 

unecessary foreclosures. SSHB 1362, Chapter 58, Laws of 2011. Pursuant to the FF A 

amendments, a trustee, beneficiary, or authorized agent cannot issue a notice of default prior to 

satisfying the initial contact requirements. See RCW § 61.24.031 ( 1 )(a). 

The initial contact requirement directs a beneficiary or authorized agent to make "initial 

contact" with the borrower by letter to provide the borrower with certain information, including 

the right to request a meeting to discuss options to avoid foreclosure. See id. § 

61.24.031 (I )(b )-(f). This letter has been referred to as the "Notice of Pre-Foreclosure Options" 

letter by the Washington Department of Commerce. 1 

Notably, the initial contact requirement only applies to deeds of trust that are recorded 

against "owner-occupied residential real property." RCW § 61.24.031 (7)(a). In tum, owner-

occupied residential real property is defined by statute as property that is the principal residence 

1 Department of Commerce, Memorandum re: Notice of Pre-Foreclosure Options, June I, 2011. 
http://www.commerce.wa.gov/DesktopModules/CTEDPublications/CTEDPublicationsView.asp 
x?tabiD=O&ItemiD=9831 &Mld=846&wversion=Staging 
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of the borrower that consists solely of a single-family residence, a residential condominium unit, 

or a residential cooperative unit. /d. § 61.24.005( l 0), ( 13 ). 

In this case, the Notice of Default was issued to Plaintiffs on February 5, 2011. Stenman 

Decl. ~ 7. As the FFA amendments went into effect July 22, 2011, the initial contact letter or 

notice of pre-foreclosure options letter requirement was not a prerequisite to the issuance of the 

Notice of Default. Accordingly, the Plaintiffs' claim that CitiMortgage and NWTS failed to 

comply with the FF A pre-foreclosure notice requirement lacks merit as a matter of law. 

Additionally, even assuming arguendo that the FFA amendments did apply to the Notice 

of Default, the FF A initial contact requirement does not apply as the Property is not "owner-

occupied residential real property". Plaintiffs expressly admit that the property was generating 

rental income. (Amended Complaint,~~ 3.13, 4.5). 

C. Plaintiffs are Precluded by the Waiver Doctrine from Maintaining a Post-Sale 
CPA Claim 

Pursuant to the waiver doctrine, Plaintiffs are precluded from maintaining a post-sale 

CPA claim given that they failed to restrain the trustee's sale and the Property was not owner-

occupied at the time it was foreclosed. 

In interpreting the DTA, the Washington Supreme Court has stated that the statutory 

procedure set forth in RCW § 61.24.130 to restrain a trustee's sale is "the only means by which a 

grantor may preclude a sale once foreclosure has begun with receipt of the notice of sale and 

foreclosure." Plein v. Lackey, 149 Wash.2d 214,225-26, 67 P.3d 1061 (2003) (emphasis added). 

Pursuant to the waiver doctrine, Washington courts have held that post-sale challenges to 

a nonjudicial foreclosure are waived when a party: "( 1) received notice of the right to enjoin the 

sale, (2) had actual or constructive knowledge of a defense to foreclosure prior to the sale, and 

(3) failed to bring an action to obtain a court order enjoining the sale." Steward v. Good, 51 
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Wash.App. 509, 515-17, 754 P.2d 150 (1988); Koegel v. Prudential Mut. Sav. Bank, 51 

Wash.App. 108, 114, 752 P.2d 385 (1988); Peoples Nat'/ Bank of Wash. v. Ostrander, 6 

Wash.App. 28,491 P.2d 1058 (1971). 

In 2009, the legislature enacted RCW § 61.24.127 to set forth certain statutory exceptions 

to the waiver rule. Thus, while failure to bring a civil action to enjoin a nonjudicial foreclosure 

does not necessarily waive a borrower's ability to bring forth a claim post-sale, the Deed of Trust 

Act is explicit in limiting the nature of such post-sale claims? These claims cannot seek any non-

monetary relief: "The claim may not seek any remedy at law or in equity other than monetary 

damages." ld. § 61.24.127(2)(b) (emphasis added). 

Notably, the statutory exceptions to the waiver rule do not apply when to the foreclosure 

of property that is not owner-occupied residential real property. RCW § 61.24.127(3). 

"Residential real property" is defined by the DT A as "property consisting solely of a single-

family residence, a residential condominium unit, or a residential cooperative unit." RCW § 

61.24.005(13). 

Here, Plaintiffs expressly admit that the property was generating rental income and was 

being rented out to a tenant at the time of foreclosure. (Amended Complaint, ~~ 3.13, 4.5). There 

is also no geniune dispute as to whether Plaintiffs failed to restrain the trustee's sale of the 

Property. It is also clear from the Amended Complaint that Plaintiffs had actual notice of the 

alleged defenses, if any, to the sale and the right to restrain the sale by virtue of the statutorily 

provided notices. Additionally, Plaintiffs had constructive notice as the Amended Notice of 

Trustee's Sale and Notice of Trustee's Sale were both recorded in the public record. 

2 The post-sale claims are limited to (I) common law fraud or misrepresentation, (2) consumer protection 
act violations, (3) failure of the trustee to materially comply with the Deed of Trust Act, and (4) violation 
ofRCW § 61.24.026. See RCW § 61.24.127(1). 
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Accordingly, NWTS and CitiMortgage are entitled to summary judgment as Plaintiffs are 

precluded from maintaining a post-sale CPA claim on a foreclosed rental property. Similarly, to 

the extent Plaintiffs seek injunctive relief against NWTS and CitiMortgage, Plaintiffs' are 

statutorily precluded from seeking any non-monetary damages. 

D. NWTS and CitiMortgage are Entitled to Summary Judgment as to Plaintiffs' 
CPA claim 

Even assuming Plaintiffs' had enjoined the sale and the property was owner-occupied 

residential real property, summary judgment as to the CPA claim is appropriate as the trustee's 

sale complied with the Deed of Trust Act as a matter oflaw. 

The Consumer Protection Act ("CPA") prohibits "[ u ]nfair methods of competition and 

unfair or deceptive acts or practices in the conduct of any trade or commerce." RCW 19.86.020. 

To state a prima facie claim under the CPA, a plaintiff must "establish five distinct elements: ( l) 

unfair or deceptive act or practice; (2) occurring in trade or commerce; (3) public interest impact; 

(4) injury to plaintiff in his or her business or property; and (5) causation." Hangman Ridge 

Training Stables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 780 ( 1986). Failure to satisfy 

even one of the elements is fatal to a CPA claim. Sorrel v. Eagle Healthcare, 110 Wn.App. 290, 

298, 38 P.3d 1024 (2002). 

A per se unfair trade practice exists when a statute that has been declared by the 

Legislature to constitute an unfair or deceptive act in trade or commerce has been violated. 

Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. Co .. 105 Wash.2d 778, 786, 719 P.2d 

531 (1986). 

Pursuant to the Deed of Trust Act, as applicable to the present proceeding, it is a per se 

unfair act in trade or commerce to fail to initiate contact through the notice of pre-foreclosure 

options letter. See RCW § 61.24.135(2)(c). As set forth above, the Foreclosure Fairness Act 
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amendments did not apply to the Notice of Default at the time it was issued.3 Accordingly, 

Plaintiffs must satisfy each of the five elements of a prima facie CPA claim. 

Here, Plaintiffs cannot satisfy the unfair trade or practice element as they have failed to 

demonstrate that there is a genuine issue of material fact as to the Defendants NWTS and 

CitiMortgage's compliance with the Deed of Trust Act. 

Additionally, Plaintiffs cannot establish a causal link between the allegedly unfair or 

deceptive acts and the injury suffered by Plaintiffs. The Wrongful Foreclosure claim is 

predicated on an erroneous interpretation of the statutory non-judicial foreclosure procedure4 and 

the assumption that the Foreclosure Fairness Act amendments applied to the issuance of the 

Notice of Default. In regards to causation, Plaintiffs do not dispute their default under the terms 

of the Note. Notably, but for Plaintiffs' default on their contractual obligations, the Property 

would not have been sold pursuant to a trustee's sale. 

As the CPA claim is entirely derivative of the alleged Deed of Trust violations, Plaintiffs' 

cannot establish all five of the CPA claim elements as a matter of law. 

VI. CONCLUSION 

Plaintiffs' Wrongful Foreclosure and Consumer Protection Act claims present no genuine 

issues of material fact. Based on the foregoing, NWTS and CitiMortgage respectfully request 

that this Court enter summary judgment in favor ofNWTS and CitiMortgage as to all causes of 

action. 

Ill 

Ill 

Ill 

3 Supra Part V.B.2. 
4 Supra Part V .B. I. 
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VII. PROPOSED ORDER 

A proposed order granting the requested relief accompanies this motion. 

DATED this~-f day of April, 2012. 

ROUTH CRABTREE OLSEN, P.S. JORDAN RAMIS, P.C. 

By /s/ Scott S. Anders 
ScottS. Anders, WSB # 19732 
Attorney for Defendant CitiMortgage, Inc. 
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KING COUNTY 
SUPERIOR COURT CLE K 

E-FILED 
CASE NUMBER: 12-2-01729- SEA 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE KING COUNTY 

DANIEL J. WATSON and KETW ARIN 
ONNUM. husband and wife. 

Plaintiffs. 
vs. 

NORTHWEST TRUSTEE SERVICES. rNC.; 
ClTIMORTGAGE. INC.: NATIONAL LEGAL 
HELP CENTER. LLC.; and JOHN DOE 1-10 

Defendants. 

NO. 12-2-01729-8 SEA 

PLAINTIFF'S OPPOSITION TO 
DEFENDANTS NORTHWEST 
TRUSTEE SERVICES AND 
CITIMORTGAGE'S JOINT MOTION 
FOR SUMMARY JUDGMENT 

I. RELIEF REQUESTED 

Plaintiffs, DANIEL J. WATSON and KETW ARIN ONNUM, by and through their 

attorney of record, respectfully request that the Court DENY Defendants' Motion for Summary 

19 Judgment, or in the alternate. continue said motion until such time as discovery has been 

20 completed, and grant such other relief as this CoUI1 deems equitable and just. Genuine issues of 

21 material fact exist which preclude Defendants' Motion for Summary Judgment. 

22 II. STATEMENT OF GROtJNDS 

23 

24 

25 

1. Daniel J. Watson and Ketwarin Onnum (hereinafter "Plaintiffs"). are Washington 

State residents and reside in King County. Washington. Plaintiffs acquired tee title to real 

property commonly known as 2821 1 O'h Ave. W ., Seattle W A 98119 (hereinafter "Property") 
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pursuant to a Statutory Warrant Deed recorded on April 1811
\ 2003, under King County 

2 Recorder's No. 20030418001613. Affidavit q{Daniel Watson. ~12. Exh. 1. 

3 2. Plaintiffs at all times material to this action were the fee title holders and owners 

4 
of record of the subject Property until December 23. 2011. when the Property was sold by 

5 
Defendant Northwest Trustee Services ("NWTS") on behalf ofCitiMortgage at a nonjudicial 

6 
Trustee's sale (hereinafter "the sale.'') to a third party. /d .. ~ 3. 

7 

3. The property was occupied by the Plaintiffs at all times relevant to this matter. 
8 

9 
Plaintiffs also rented out a portion of the property to a tenant. !d.~ 4, Exhs. 2-3. 

10 
4. On February 5. 2011, a Notice of Default and Loss Mitigation Declaration were 

II mailed to Plaintiff-s. /d., , 5. Exh. 4. 

12 5. On March 22. 2011. NWTS recorded a Notice of Trustee Sale under King County 

13 Record No. 20110322000728 (hereinafter ··NoTSl"). /d.~ 6, Exh. 5. The Trustee's sale was 

14 scheduled to take place on June 24, 2011. /d. 

\5 

\6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6. On June 20, 2011, Plaintiff." filed a Chapter 7 Petition in lJnited States 

Bankruptcy Court for the Western District of Washington. !d. ~17. This resulted in the 

postponement ofthe initia1 Trustee sale. !d. 

7. On July 22, 2011, Washington's Foreclosure Fairness Act (''FFA" or "Act") 

amended the Deed ofTrust Act, Chapter 61.24 RCW. The FFA applies to all owner-occupied 

residential properties where there has not yet been a notice of foreclosure received by the 

property owner and to all owner-occupied properties where on the effective date of the Act the 

notice of foreclosure has been served but the property had not yet been sold. See Dec/. of 

McNeill. Exh. 4. (Dept. ofCommerce Ff'f1 Program Eligihi/ity Criteria, 

h!lp:!/wH'"''· commerce. wa.gov/,·iJe.' 136 7/de(i:tU!t. aspx). 
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8. The FFA requires specitic notices to be issued to a borrower before a Trustee's 

2 sale can be scheduled or held. These pre-foreclosure notice requirements substantially changed 

3 the procedures required for a lender to issue both a Notice of Default and a Notice of Trustee's 

4 
sale. RCW § 61.24.030-031. 

5 
9. On September 22, 2011. PlaintitTs' bankruptcy debts. including the mortgage 

6 
serviced by Defendant CitiMortgage, were discharged. See A..ff.' of Watson,~ 7, Exh. 6. 

7 

10. On November 8, 2011. Defendant NWTS recorded an Amended Notice of 
8 

9 
Trustee Sale under King County Record No. 20111108001313 (hereinafter "NoTS3). ld., ~ 8, 

10 
Exh. 7. The sale date was listed as December :23, 2011. Jd. 

ll 11. Prior to recording NoTS3. Detendants NWTS and CitiMortgage did not initiate 

12 contact with Plaintiffs and exercise due diligence. nor did they issue a Notice of Default that 

13 complied with the requirements of RCW § 61.24.031. ld.. ~ 8. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

?"' -.l 

24 

25 

12. Defendants NWTS referenced the NoTS 1 but not the NoT3 in its Trustee's Deed 

recorded on January 10, 2012. ld, Ex h. 9. Defendants NWTS also stated in the Trustee's Deed 

that ·'[a)lllegal requirements and all provisions of [Plaintiffs'] Deed of Trust have been complied 

with, as to acts to perfonned and notices to be given, as provided in chapter 61.24.'' ld. 

However, the evidence shows that Defendants NWTS and CitiMortgage did not comply with the 

requirements of RCW § 61.24. as amended by the FFA. 

13. In the Fall of201l. Plaintiffs hired the National Legal Help Center (hereinafter 

"NLHC") in Califomia to help negotiate with CitiMortgage to stop the foreclosure and reinstate 

Plaintiffs' mortgage. On December 22. 2012. Plaintiffs received an email from NLHC indicatin 

that the trustee's sale scheduled for December 23.2012 had been canceled. A.ff of Watson,~ 9. 

Exh. 8. 
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14. On December 23. 201 L Plaintiffs' Property was sold by NWTS for $348,000. 

Cite. The trustee's sale took place 182 days after the originally scheduled sale date. Jd.. Exh. 9. 

At the time of the sale, the county tax appraisal for the Property was $443.000, and Plaintiffs 

owed CitiMot1gage $273.867.28 on the promissory note obligation. !d. f1 10. At the time of the 

sale, Plaintiffs were receiving rental proceeds from a tenant. who shared the propet1y with them. 

!d. 

15. Had the Plaintiffs known that the Trustee Sale on December 23,2011 had not in 

fact been cancelled. they would have initiated legal proceedings to stop the sale. !d.. ~ II. Had 

the Plaintiffs received the pre-foreclosure notices required by the FFA. they would have taken 

advantage of the FF A and obtained a foreclosure mediation refenal from a HUD Counselor or 

attorney to stop the sale. Jd. 

16. The Amended Complaint was filed on May 7. 2012. See Dec!. o(McNeill. ~ :2. 

NWTS was served with the Amended Complaint on May 7, 2012. See Dec/. oflvtcNeill. Exh. l. 

CitiMortgage was served with the Amended Complaint on May 11,2012. !d., Exh. 2. No 

Answers have been served or filed in response. See !d. NLHC, another Defendant in this matter. 

was just served with a Summons and the Amended Complaint on May 15, 2012. Jd., Exh. 3 

They too have not filed a responsive pleading. 

17. In addition to pleadings outstanding. discovery in this matter has not yet occuned, 

but discovery is necessary to determine, at a minimum. whether Defendant CitiMortgage 

engaged in frauduient conduct or was negligent in communicating false information to Plaintiff 

and/or Plaintiffs authorized representatives. See Dec/. oj}v!cNeil/, ~ 3. Plaintiff's counsel 

intends to initiate discovery upon receipt of responsive pleadings. See !d. 

II 
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III. STATEMENT OF ISSUES 

2 1. Should Defendants' Motion for Summary Judgment be denied where there exists 

3 a genuine issue of material fact as to whether Plaintiffs' property was an ''owner-occupied 

4 
residence" as defined in the Deed of Trust Act? 

5 
2. Should Defendants' Motion for Summary Judgment be denied where the Notice 

6 
of Trustee Sale recorded on November 8. 2011 (NoTS3) was subject to the required notice of 

7 

pre-foreclosure options of the FFA? 
8 

3. Should Defendants' Motion for Summary Judgment be denied where Defendants 
9 

10 NWTS and CitiMortgage failed to comply v,.ith the Deed of Trust Act as amended by the FFA? 

II 4. Should Defendants' Motion for Summary Judgment be denied when Defendants 

12 NWTS and CitiMortgage violated the Consumer Protection Act by failing to comply with the 

13 pre-foreclosure requirements of the FF A as well as by representing that they had fully complied 

14 with the Deed of Trust Act? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5. Should Defendants' Motion for Summary Judgment be denied when the 

Defendants violated the Consumer Protection Act by representing to the NLHC that the trustee's 

sale of December 23. 2011 had been cancelled? 

6. Should Defendants' Motion for Summary Judgment be denied when the trustee's 

sale of December 23, 2011 violated the 120-day postponement deadline set forth in RCW § 

61.24.040? 

7. In the altemate, should Defendants' Motion for Summary Judgment be continued 

to such time as discovery in this matter has been completed or Plaintiff has had a reasonable 

amount of time to complete discovery? 
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IV. EVIDENCE RELIED llt>ON 

Plaintiff relies upon the Affidavit of Daniel Watson and the Exhibits attached thereto, 

Declaration of Michele McNeill and the Exhibits attached thereto. and the records and files 

herein. 

V. ARGUMENT AND AUTHORITY 

A. Standard for Summary Judgment 

On review of a motion for summary judgment, the court must decide whether the 

affidavits, facts. and record have created an issue of fact and. if so. whether such issue of fact is 

material to the cause of action. Seven Gables Corp. v. 1\t!GM!UA Entertainment Co .. 106 Wn.2d 

L 13,721 P.2d 1 (1986) (citing Lamon\'. McDonnell Douglas Coi]J., 91 Wash.2d 345.352.588 

P.2d 1346 ( 1979)). Specific facts not based on speculation or argumentative assertions that show 

a genuine issue for trial will defeat a motion for summary judgment. Seven Gables Corp., 106 

Wn.2d 1. 13; CR 56 (e). The trial court must consider all facts submitted and all reasonable 

inferences from them in the light most favorable to the nonmoving patty. Wallace v. Lewis 

County, 134 Wash.App. I, 137 P.3d 101 (citing Wilso11 v. Steinbach. 98 Wash.2d 434,437,656 

P.2d 1030 (1982)). Additionally, in the absence of a genuine issue of fact, the court may, on its 

own, grant summary judgment in favor of the nonmoving party when denying a moving party's 

motion for summary judgment. See. e.g. Health Ins. Pool v. Health Care Auth .. 129 Wn.2d 504, 

507, 919 P.2d 62 (1996). 

B. Defendants NWTS and CitiMortgage Were Obligated to Comply with the 
Foreclosure Fairness Act Because the Plaintiff's Property was an Owner-Occupied 
Residence and was in Foreclosure But Had Not Yet Been Sold. 

1. Plaintijf~· ·Property Was an "Owner-Occupied Residence "for Purposes ofthe 
Foreclosure Fairness Act. 
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Defendants asse11 that PlaintitTs were not entitled to notice of pre-foreclosure options as 

mandated by the FFA at RCW § 61.24.030-031. because the Property was not an ··owner-

occupied residential property." as defined in RCW § 61.24.005( 1 0). ( 13). This assertion does 

not withstand even a cursory examination of the relevant law and supporting evidence. 

ln support of their claim that the Property was not an "ovmer-occupied" residence. 

Defendants rely solely on the fact that a tenant lived with the Plaintitis on the Property. 

RCW § 61.24.005(10) defines prope11y that is ''owner-occupied'' as ''property that is the 

principal residence of the borrower.'' Here. the Property was at all times relevant to this matter 

the Plaintiffs' principal residence, and Plaintiffs have furnished documentation that establishes 

this fact. Aff of Watson, Exhs. 2-3. 

Defendants have no foundation in law or in fact for the apparent assertion that an owner-

occupied property ceases to be the owner's principal residence if a tenant co-resides with the 

owner at the property. Furthermore. Defendants have offered no evidence demonstrating other 

real property as the Plaintiffs' principal residence. The Plaintiffs have shown that the Property 

was an "owner occupied'' residence and therefore subject to the notice of pre-foreclosure options 

ofthe FFA. 

2. No1S3 Had to Comp(v 11·ith the FFA because PlaintUJ.~· ·Property Had Not Yet 
Been Sold at the Time the Ff/1 Was Enacted. 

Defendants correctly observe that the Notice of Default issued to the Plaintiff.-; on 

February 5, 2011 was not subject to the FF A's notice of pre-foreclosure options because the FFA 

did not go into effect until July 22. 2011. However. NoTS3. which was issued on November 8. 

2011, was subject to all of the requirements of the FF A. and failure by Defendants to comply 

with the FF A after it went into effect is actionable. 
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The FFA's amendments to the Deed of Trust Act apply to all owner-occupied residential 

properties where the homeowner has received a notice of pre-foreclosure options and/or a notice 

of default (NOD) and the notice of Tmstee sale has not been recorded or where the homeowner 

received a NOD on or before .Ju(v 22. 2011. See Dec!. of McNeill. Exh. 4. (Dept. of'Commerce 

FF A Program Eligibility Criteria. http::/www. commerce.ll'a.govlsite/ 1367 ldelault.aspx). If a 

homeowner received a NOD before July 22.2011. they are eligible to be refen·ed into an FFA 

mediation up until !2:00pm the day before the foreclosure sale. See /d. The purpose of the 

mediation is to provide the homeowner and lender a forum for working out an alternative to 

foreclosure. See e.g .. RCW 61.24.163 (7). However. a homeowner like the Plaintiffs cannot 

very well take advantage of an FF A mediation if they do not know about the right to obtain one. 

Defendants NWTS issued a notice of default on February 5. 2011, and scheduled a 

Trustee Sale for June 24, 2012. See .41J of Watson, Exhs. 4-5. The sale was postponed when 

Plaintiffs tiled for Chapter 7 bankruptcy in federal court. See Ajl." <?f ft'utson. ~ 7. By the time 

the bankruptcy was discharged on September 22. 2012. the FFA ·s requirement of notice of pre-

foreclosure options had been in etlect for two months. Accordingly, Defendant's NoTS3 was 

subject to the FF A when it was recorded on November 8, 2011. 

c. Defendants Violated the Deed of Trust Act When They Recorded NoTS3 Without 
Having Issued Plaintiffs Notice of Pre-foreclosure Options or Notice of Default That 
Complied with the Amended Deed of Trust Act. 

A cmcial amendment to the Deed of Trust Act is found at RCW § 61.24.030(9), which 

mandates that, as a prerequisite to the recording of a notice of trustee's sale, the beneficiary has 

complied with RCW § 61.24.031. otherwise known as the notice of pre-foreclosure options. 

Defendants NWTS and CitiMortgage admit in their Motion for Summary Judgment that they did 

not provide these notices prior to recording NoTS3 on November 8. 2011. 
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RCW § 61.24.031 sets out initial contact requirements that a lender must follow before 

issuing a notice of default. The initial contact must occur no less than thirty days before a notice 

of default is issued, and must be made by both letter and telephone. RCW * 61.24.03l(l)(a-b). 

The letter must contain the following intormation: that the borrower must respond within thirty 

days of the date of the letter and that failure to do so may result in a notice of default and loss of 

the borrower's home; that if the bonower responds, he or she will have an additional sixty days 

before a notice of default may be issued; that the borrower should contact a housing counselor or 

attorney and that failure to do so could result in losing the opportunity to meet with the lender or 

participate in mediation in front of a neutral third party: toll-free telephone numbers from the 

U.S. HUD Department, statewide foreclosure hotline, and statewide civil legal aid hotline; that a 

housing counselor may be available at little or no cost: and instructions on how to respond to the 

letter. RCW § 61.24.031 (1 )(c )(i-iv). 

Once the initial letter has been sent, RCW § 61.24.031 (S)(a) imposes a duty of due 

diligence on the beneficiary which requires it to attempt to contact the borrower by telephone at 

least three times at different hours and on ditierent days. The calls must be made to the primary 

and secondary telephone numbers on file with the benetlciary or authorized agent. Id. If the 

borrower fails to respond after completing the telephone call requirements, the beneficiary or 

authorized agent must send a certified letter. return receipt requested, which reiterates the 

borrower's opportunity for mediation. and which provides the following infom1ation: options 

available to bon·owers who wish to avoid foreclosure and steps to take; financial documents 

borrowers should collect and present in order to avoid foreclosure: and toll-free telephone 

numbers for borrowers to discuss their options with their beneficiary or authorized agent. as well 

as the toll-free telephone number for a department-approved housing counseling agency. 
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RCW § 61.24.031(5)(c), 61.24.031(5)(e){i-iv). A lender who fails to comply with these 

2 provisions has not met their duty of due diligence. ld. 

3 
Prior to issuing a notice of trustee's sale. a notice of default must have been issued at 

4 
least thirty days in advance which includes a declaration from the beneficiary or authorized 

5 
agent. under penalty of perjury, "that it has contacted the borrower as provided in·· 

6 
RCW § 61.24.031 (1 ), and that "it has tried with due diligence to contact the borrower under'' 

7 

8 
RCW § 61.24.031(5). RCW § 61.24.031(2). The statute also lays out the basic language and 

9 
format of this declaration in the '·Foreclosure Loss Mitigation Form" found at RCW § 

10 
61.24.131(9), which requires the beneficiary or authorized agent to confim1 compliance with 

II RCW § 61.24.031. Issuance of a compliant notice of default requires inclusion of this 

12 declaration and is a prerequisite to the recording of a valid notice of trustee sale. RCW § 

13 61.24.030(9), 61.24.031 (2). 

14 For Defendants' NoTS3 to have been valid. the amended Deed of Trust act required them 

15 to first provide Plaintiffs with the notice of pre-foreclosure options, which is a prerequisite to the 

16 
issuance of a valid notice of default. It then required Defendants to issue a notice of default-

17 
which included a sworn declaration that Defendants complied with the FF A at 

18 
RCW § 61.24.031-no less than thirty days before recording the notice oftmstee sale. 

19 
Defendants admit and the evidence shows that the Defendants never provided notice of pre-

20 

21 
foreclosure options or a notice of default that complied with the FF A. Therefore, the NoTS3 was 

22 
issued in violation of the amended Deed of Trust Act. and Defendants' Motion for Summary 

23 Judgment should be denied. 

24 D. Defendants NWTS and CitiMortgage Violated the Washington Consumer 
Protection Act. 

25 
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1. Defendants ·Failure to Initiate Contact With a Plaint({{ and Exercise Due 
Diligence Prior To Recording NoTS'3 Is A Per Se Violation of the CPA. 

In order to bring an action for violation of the CPA. a plaintiff must show that the 

defendant ( 1) engaged in an unfair or deceptive act or practice: (2) that the act occurred in the 

conduct of defendant's trade or commerce: {3) that the act aflccted the public interest: (4) that 

the plaintiiiwas injured: and 5) that the defendant's action caused the plaintiffs' injury. 

Hangman Ridge v. Sq{eco Title. 105 Wn.2d 778. 719 P.2d 531 (1986). The first two elements of 

a cause of action for a violation of the CPA--an unfair and deceptive act in conduct of trade or 

commerce--can be met by showing that the alleged act constitutes a per se unfair trade practice. 

Ledcor lndistries (USA), Inc. v. Mutual of Enumclaw Ins. Co., 150 Wn.App. 1, 206 P.3d 1255 

(2009). A per se unfair trade violation occurs when a statute, which has been declared by the 

legislature to constitute unfair or deceptive acts in trade or commerce, is violated. Urban v. Mid-

Centwy Ins .. 29 Wn.App. 798,905 P.2d 404 ( 1995). Defendants are liable for violation of the 

CPA if the remaining elements of the five part test are also established. Indus. lnden1. Co. ~lthe 

Northwest. Inc. v. Kallevig. 114 Wn.2d 907, 923. 792 P.2d 520 ( 1990). 

The public interest prong is satisfied by ''a showing that a statute has been violated which 

contains a specific legislative declaration of public interest impact.'' Hangman Ridge. 105 

Wn.2d at 791. A plaintiff is injured when he can show loss of use of pi'Operty which is causally 

related to an unfair or deceptive act, including injury without specific monetary damages. Panag 

v. Farmers Ins. Co. a,( Washington, 166 Wn.2d 27. 57. 204 P.3d 885. 899 (2009). An injury is 

caused by a defendant when the plaintiff establishes that. but for the defendant's unfair or 

deceptive practice, the plaintiffwould not have suffered an injury. !d. at 58-59 (citing Indoor 

Billboard/Washington, Inc. v. Integra Telecom o.l WashinRtmz. Inc .. 162 Wn.2d 59, 84. 170 PJd 

10,22 (2007)). 
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Under the amended Deed of Trust Act, failure to initiate contact with a borrower and 

exercise due diligence as required under RCW 61.24.031 is a per se violation of the CPA and 

constitutes an unfair or deceptive act or practice. RCW 61.24.135(2 ). Under RCW § 61.34.040, 

''the legislature finds that the practices covere<i by this chapter are matters vitally affecting the 

public interest for the purpose of applying chapter 19.86 RCW.'' 

As set forth above. in order to lawfully record a notice oftn1stcc sale w1dcr the amended 

Deed of Trust Act which became effective on July 22. 2011, Defendants were first required to 

issue notice of pre-foreclosure options and a subsequent notice of default. Defendants failure to 

do so constitutes a per Sf! violation of the CPA and establishes the first tvvo elements of a claim 

for violation of the CPA. Furthennore, because RCW § 61.24.040 declares that the Deed of 

Tmst Act covers matters affecting the public interest. Defendants' violation of the statute also 

establishes the public interest prong necessary to bring a CPA claim. The injury and causality 

elements of a CPA claim arc met because the injury to PlaintitTs-wrongful foreclosure denying 

them of possession and use of their property-is precisely the type of injury contemplated by the 

statute. The Plaintiffs also had equity in the Property that, but for the wrongful foreclosure, they 

would have received by selling the home at a fair market value. This value, based on King 

County Tax Auditor's Appraisal. and to be supported by experts at trial, is estimated to be at 

least $100,000 over the purchase price paid at the Trustee sale on December 23, 2011. See Aff. 

ofWatson, ~ 10. Because Defendants' failure to provide notice of pre-foreclosure options and 

notice of deHmlt was a deceptive act occurring in trade or commerce, affecting the public 

interest, and caused injury to Plaintiffs, Defendants are liable for violation of the CPA. 

2. Defendants NWTS and CitiMortgage Representation That They Had Fully 
Complied with RCW§ 61.241s A Prima Facie Violation ofthe CPA. 
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Where a defendant· s actions do not constitute a per se unfair or deceptive act occurring i 

trade or commerce and affecting the public interest. the first three elements of a CPA claim must 

be independently established. The tirst element of the act. an unfair or deceptive act, can be met 

by showing that the act "had the capacity to deceive a substantial portion of the public.'' Brown 

ex rei. Richards v. Brown, 157 Wn.App. 803. 239 P.3d 602 (Div. I 2010). Whether an act is 

unfair or deceptive is a matter of law. Panag. 166 Wn.2d 27, 47. A plaintiff need not show the 

act in question was intended to deceive, only that it had the capacity to deceive a substantial 

portion of the public. /d. A misrepresentation made to only one person can have the capacity to 

deceive many if the representation is made in a standard form contract or to a sales representativ 

who will subsequently convey the misrepresentation to many potential buyers. StaTe\'. A.N. W 

SeedCmp., 116 Wn.2d 39,802 P.2d 1353 (1991). Although the CPA does not define "unfair or 

deceptive act or practice," implicit in the definition of "deceptive'' under the CPA is the 

understanding that the practice misleads or misrepresents something of material importance. 

Nguyen v. Doak Homes, Inc., 140 Wn.App. 726,734, 167 PJd 1162, 1166 (Div. 1 2007). 

Deception exists "if there is a representation. omission. or practice that is likely to mislead a 

reasonable consumer." Panag, 166 Wn.2d 27. 

As for establishing the second element-conduct occurring in trade or commerce-the 

CPA was intended to be construed broadly. Stephens"· Omni Ins. Co., 138 Wn.App. 151, 173. 

159 P.3d 10, 22 (Div. 1 2007). Establishing the third element-that the act affected the public 

interest-is dependent on whether the act was a consumer or private transaction. For a consume 

transaction, a court considers five factors. including: ( 1) whether the alleged acts were 

committed in the course of the defendant's business; (2) vvhether the acts are part of a pattern or 

generalized course of conduct; (3) whether repeated acts were committed prior to the act 
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involving the plaintiff; ( 4) whether there is a real and substantial potential for repetition of 

defendant's conduct after the act involving the plaintiff: and (5) whether the act complained of 

involved a single transaction. many consumers were affected or were likely to be affected by it. 

Bloor v. Fritz. 143 Wn.App. 718. 180 P.3d 805 (Oiv. 2 2008). review granted 163 Wn.2d 1033. 

187 P.3d 268 (2008). Not all five factors need be present in order to find that an act affected the 

public interest. Mayer v. Sto lndistr;es, Inc., 123 Wn.App. 443. 98 P.3d 116 (Div. 2 2004). 

In the case of a private transaction. a court will determine the public interest impact by 

evaluating four factors: (1) whether the alleged acts were committed in the course of defendant's 

business; (2) whether the defendant advertised to the public in general: (3) whether the defendant 

actively solicited this particular plaintiff, indicating potential solicitation of others: and ( 4) 

whether plaintiff and defendant have unequal bargaining positions. !14ichael v. Mosquera-Lacy. 

165 Wn.2d 595, 200 P.3d 695 (2009). Not all four factors need be present in order find that an 

act affected the public interest. /d. Examples of a private dispute include insurance and real 

estate transactions. Hangman Ridge, 105 Wn.2d 778, 790. 

Here, Defendants' Tmstee's Deed, recorded on January 10,2012. stated that ''[a]lllegal 

requirements and all provisions of [Plaintiffs'l Deed of Trust have been complied with. as to acts 

to be performed and notices to be given, as provided in Chapter 61.24 RCW." As set forth 

above, Defendants did not comply with all the requirements of RCW § 61.24, in particular RCW 

§ 61.24.030 and 64.24.031. Defendants' assertion to the contrary was precisely the type of 

misrepresentation of something of material imp011am:e constituting "deceptive" conduct 

contemplated in the case law. Additionally. it constitutes a representation that would mislead a 

reasonable consumer and Defendants' intent to deceive is iiTelevant. Furthermore. the act 

occtnTed in trade or commerce as CitiMm1gage was engaged in its business of servicing 
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mortgages and NWTS vvas similarly engaged in its capacity as a trustee. Accordingly, 

Defendants' claim in the Tmstee's Deed that they had fl11ly complied with RCW § 61.24 when 

they had in fact failed to do so is an unfair or deceptive act occurring in trade or commerce. 

Defendants' conduct in this matter concerns a rea] estate transaction. so it is appropriate 

to determine whether it affects the public interest by considering it under the four-factor private 

transaction analysis. As set forth above. the alleged acts occurred in the course ofDefendants' 

business. Defendants both advertise to the public in general by, at a minimum, maintaining 

websites in which they offer their respective services to both cunent and prospective customers. 

Defendants actively solicited Plaintiffs as well as thousands of other mortgagors when they 

merged with AMRO Mortgage Group, Inc. and became successor mortgagees by merger. 

Finally, Plaintitls and Defendants occupied unequal bargaining positions because Plaintiffs had 

no option to choose the entity that would ultimately hold and service their mortgage. Simply put 

Plaintiffs were powerless both to prevent CitiMortgage from becoming the successor by merger 

as well as incapable of preventing CitiMortgage from designating NWTS as the successor 

trustee. 

Plaintiffs have already shown that Defendants' acts caused them injury. If the moving 

Defendants' had simply complied with RCW § 61.24, the Plaintiffs' would not have lost their 

Propet1y on December 23. 201 I, and would have worked out a solution either to keep the home 

or to se11 it and recover a substantially large sum from the sale of their Property that had over 

$179,000 in available equity. Accordingly. because Plaintiffs can establish all five elements of a 

CPA claim, Defendants are liable for violation of the CPA. 

3. Defendants N1t'TS and Citilvlortgage May Have Violated the Consumer 
Protection Act by Representing to N LHC That/he Trustee's Sale of December 23, 
2011 Had Been Cancelled W'hen in Fact it rVas Nor. 
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As set forth above. in 201 I. Plaintiffs hired the NLHC in Calitornia to help negotiate 

with CitiMortgage to stop the foreclosure. Plaintiffs received an email from NLHC indicating 

that the trustee's sale scheduled for December 23. 20 I 1 had been cancelled. Discovery is 

necessary to determine whether Defendant CitiMortgage and/or NWTS engaged in trauclulent 

conduct or were negligent in communicating false infon11ation to Plaintiff and/or Plaintiffs 

authorized representatives regarding the December 23. 20 II Trustee sale. Because there is a 

genuine issue of material fact as to whether the moving Defendants represented a false statement 

of fact to NLHC that placed the Plaintiffs in a position ofbelieving the sale had been cancelled, 

Defendants' Motion for Summary Judgment should be denied. 

E. The Trustee's Sale of December 23. 2011 Was Invalid Because it Occurred After the 
120-day Postponement Deadline Set Forth in RCW § 61.24.040. 

Under RCW § 64.21.040(6), a trustee may not continue the tmstee's sale for a period 

exceeding 120 days. Additionally, since Defendants' fi.ling of the Motion for Summary 

Judgment, the Washington Supreme Court has issued a ruling which affirms that lenders must 

strictly comply with the 120-day time period for conducting a trustee's sale. Albice v. Premier 

Mortgage Services of Washington, Inc .. 2012 WL 1881022 (May 24, 2012). 

Because the Deed of Trust Act dispenses with many of the protections atTorded to 

borrowers under judicial foreclosures. lenders must strictly comply with the statutes and courts 

must strictly construe the statutes in the borrower's favor. Alhice, 2012 WL 1881022 (Wash.) 

(citing Udall v. TD. Escrow Sen's .. Inc .. 159 Wn.2d 903,915-916, 154 P .3d 882 (2007)). 

Procedural irregularities, such as those divesting a trustee of its statutory authority to sell the 

property, can invalidate the sale. /d. A plain reading of RCW § 61.24.040(6) ''pen11its a trustee 
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to continue a sale once or more than once but unambiguously limits the trustee from continuing 

the sale past 120 days:· /d. A trustee· s sale taking place beyond the 120 days permitted by 

RCW § 61.24.040(6) is invalid. /d. 

/d. 

The Alb ice Court further held that: 

When a party's authority to act is prescribed by a statute and the statute 
includes time limits, as under RCW 61.24.040( 6). failure to act within that time 
violates the statute and divests the party of statutory authority. Without statutory 
authority. any action taken is invalid. As we have already mentioned and held, 
under this statute, strict compliance is required. Udall, 159 Wn.2d at 915-916. 
Therefore, strictly applying the statute as required, we agree with the Court of 
Appeals and hold that under RCW 61.24.040(6), a trustee is not authorized, at 
least not without reissuing the statutory notices. to conduct a sale after 120 days 
from the original sale date. and such a sale is invalid. 

Here, Defendants initially scheduled the trustee's sale for June 24. 2011. Under 

the plain language ofRCW § 61.24.040(6), they could conduct a valid trustee's sale no 

later than October 22. 2011. without first reissuing the required statutory notices. As set 

forth above, the trustee's sale took place 182 days later on December 23, 2011, without 

Defendant having properly reissued these notices. Accordingly. the trustee's sale on 

December 23, 201 1, was invalid and the foreclosure was wrongful. 

F. Alternatively, Defendants' Motion for Summary Judgment Should 
Be Continued Until Such Time as Discovery Has Been Completed and/or Plaintiffs 
Have Had a Reasonable Time to Conduct Discovery. 

Genuine issues of material fact remain as to whether or not Defendants NWTS and 

CitiMortgage conducted a wrongful foreclosure and violated the CPA. Defendants' motion is 

further premature as no discovery has yet occurred. 

This Court has discretionary power to grant Plaintitls a continuance of the Defendants' 

Motion for Summary Judgment. Trummel v. l'vfitchell, 156 Wn.2d 653. 670. 131 PJd 305 (2006) 
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(citing Baland::ich v. Demeroto. I 0 Wn. App. 718, 720. 519 P.2d 994 (1974)). In exercising its 

discretion. a court may properly consider the necessity of reasonably prompt disposition of the 

litigation. the needs of the moving party. the possible prejudice to the adverse party. the prior 

history of the litigation. including prior continuances granted the moving party. any conditions 

imposed in the continuances previously granted and any other matters that have a material 

bearing upon the exercise of the discretion vested in the court. /d at 670-71. 

A continuance of Defendants' Motion for Summary Judgment will not cause any undue 

burden or prejudice to Defendants. Plaintiffs Amended complaint was only recently filed and 

served on all parties. None of the Defendants have filed a responsive pleading. PlaintitTs will 

suffer undue ham1 and prejudice should Defendants' Motion for Summary Judgment not be 

continued. Accordingly, Defendants' Motion for Summary Judgment should be continued until 

such time as discovery has been completed and/or Plaintiffs have had a reasonable opportunity to 

complete discovery. 

VI. CONCLtJSION 

Defendants' Motion for Summary Judgment should be denied or in the alternate. 

continued until such time as discovery has been completed and/or Plaintiffs have had a 

reasonable opportunity to complete discovery. Additionally, the Court has equitable authority to 

grant summary judgment in tavor of the Plaintiffs where no genuine issues of material fact exist 

and Plaintiff<> are entitled to judgment as a matter oflaw. Plaintiff<> have produced enough 

evidence in support of this Opposition to show that the Property at issue was "owner-occupied 

residential property." The Defendants have nothing to refute this fact. Defendants' Amended 

Notice ofTrustee Sale recorded on November 8. 2011 was subject to the requirements ofthe 

FF A. The FF A has specific notice requirements that are designed to inform homeowners of 
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important rights under the Act, including the right to be referred into mediation to work out an 

alternative to foreclosure. The Defendants violated the FF A and the Consumer Protection Act 

when they failed to provide the Plaintiffs with the statute's required notice of pre-foreclosure 

options. The Defendants violated the Consumer Protection Act when they represented in the 

Trustee's Deed that they had fully complied with the requirements ofRCW § 61.24 when in fact 

they had not. A genuine issue of material fact also exists as to whether the moving Defendants 

violated the Consumer Protection Act or committed fraud by representing to the National Legal 

Help Center that the trustee's sale of December 23, 2011 had been cancelled when it fact it had 

not been cancelled. 

For the above reasons. this Court should deny Defendants' Motion for Summary 

Judgment or in the alternate, should grant summary judgment in favor of the Plaintiffs or grant 

the Plaintiffs a continuance until such time as discovery has been completed and/or Plaintiffs 

have had a reasonable opportunity to complete discovery. 

VII. PROPOSED ORDER 

A Proposed Order granting the relief will be presented prior to hearing. 

Dated this 7th day of June, 2012. 
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FILED 
12 JUN 20 PM 2:30 

The Honorable Judge Kimbwko' <f~wau 
Hearing~~~~~~RK 

Hearing Time:-llllfOO a.m. 
CASE NUMBER: 12-2-01729-8 SEA 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF KING 

DANIEL J. WATSON and KETW ARIN ONNUM, Case No. 12-2-01729-8 SEA 
husband and wife, 

Plaintiffs, 

v. 

NORTHWEST TRUSTEE SERVICES, INC.; 
Assumed business name AMRO MORTGAGE 
INC.; CITIMORTGAGE INC.; FAIRPLAY 
FORECLOSURES WASHINGTON, LLC, 

Defendants. 

DEFENDANTS REPLY TO PLAINTIFFS' 
RESPONSE TO DEFENDANTS 
SUMMARY JUDGMENT 

I. ISSUES 

A. The courts give legislative enactments amending existing statutes prospective application 
unless the legislature provides clear intent that the legislation is to apply retroactively. The 
Foreclosure Fairness Act ("FFA") contained an effective date of July 22, 20 II, in the enabling 
legislation. Do the provisions ofthe FFA apply to events before July 22, 2011, when the legislation 
contains no clear legislative intent for retroactive application? 

B. The Deed of Trust Act ("DTA") contains a special provision for how the foreclosure trustee 
20 re-notices the foreclosure sale following a discharge or dismissal of the borrower from the 

bankruptcy court. Case law further states that the foreclosure trustee does not need to reinitiate the 
21 foreclosure process following the borrowers' bankruptcy. Do the trustee and lender violate the 

Consumer Protection Act ("CPA") by following the statute and case law? 
22 

23 

24 

25 

C. A party must rely on admissible evidence and properly authenticated documents in its 
attempt to defend against a motion for summary judgment. The plaintiffs do not authenticate all 
documents provided to the court and relies on self-serving statements. Must the court consider self­
serving statements and unauthenticated documents provided by the plaintiffs in considering whether 
to grant summary judgment? 
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The Washington State Legislature did not even pass SSHB 1362 until April 14, 20 II. Dec. 

ofGray, Ex. B. The effective date for the legislatio~ was declared to be July 22, 2011. Id., pp. 1. 1 

"Typically, new legislation, including amendments to existing law, is given prospective 

application unless there is clear intent to apply the law retroactively." Kitsap Alliance of Property 

Owners v. Central Puget Sound Growth Management Bd., 166 Wn. App. 250, 259,255 P.3d 696 

(Div. II 2011), citing, Howell v. Spokane & Inland Empire Blood Bank, 114 Wash.2d 42, 47, 785 

P.2d 815 (1990); Sprint Intern. Communications Corp. v. Dept. of Revenue, 154 Wn. App. 926,226 

P.3d 253 (Div.II 2010). 

A perusal of SSHB 1362 demonstrates that the Legislature did not in any way indicate that 

the SSHB 1362 should apply retroactively. The only clear legislative intent is that the provisions to 

implement the administrative framework should be implemented immediately. 

With no legislative intent to make the application retroactive it becomes evident that the statute in 

place at the time that the forec Iasure process started is the DT A in effect prior to July 22, 2011. 

As the plaintiffs' argument goes, the Defendants should have to comply with the FF A by 

issuing notices and following procedures that were not even voted on when the Notice of Default and 

Loss Mitigation material were sent to the plaintiffs in accordance with the then existing law. 

Again, the plaintiffs do not contend that the Defendants failed to comply with the 

requirements in place before the effective date ofthe act. Prior to the FFA the Defendants were not 

required to undertake any of the actions that the plaintiffs argue should have been carried out such as 

the initial contact requirements changed by the FFA, the duty to inform the plaintiffs ofthe mediation 

program prior to a Notice of Default, and other new requirements. Dec. of Gray, Ex. B. 

1 Sections 11, 12, and 16 of SSHB 1362 took effect immediately on the date of enactment, April 14, 
25 2011. Immediate effect sections were related to agencies setting up framework for the administration 

of programs not concerning any issues related to this case. 
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The question for the court becomes whether the intervening bankruptcy triggers any 

requirement that the process for a trustee's foreclosure sale must be reinitiated from the very 

beginning and thus require the issuance of the notices under the FF A. 

B. Re-issuance of Notice of Trustee's Sale After Bankruptcy Discharge in Accordance with 
State Law Is Not A Violation of the CPA 

The DTA provides a special provision related to notices of trustee's sale following a 

dismissal or discharge from bankruptcy proceedings that the plaintiffs ignore. RCW 61.24.130 (4). 

Dec. of Gray, Ex. C. 

Based on the statutory language, the foreclosure trustee needs to wait at least 45 days, publish 

notice in a legal newspaper in the county where the real property is located, and issue comply with 

the requirements of RCW 61.24.040 ( 1 )(a-t). Dec. of Gray, Ex. C. 

Courts have specifically ruled that the trustee does not need to start the process over from the 

very beginning. No requirement calls for the trustee to reinitiate foreclosure procedures after a 

bankruptcy even when changes in interest added to the amount for financial cure following dismissal 

or discharge of a debtor's bankruptcy case. Meyers Way Development Ltd. Partnership v. University 

Sav. Bank 80 Wash.App. 655,671,910 P.2d 1308 (Div.l 1996), rec. den., rev. den.,130 Wash.2d 

1015, 928 P.2d 416. The statute governing the setting of new sale date following end of bankruptcy 

proceedings, which provided for shortened notice period, does not require identical notices of default 

issued before and after bankruptcy proceeding, and its requirement that a new notice of sale be given 

contemplated developments that could arise while sale was stayed due to the bankruptcy filing. !d. 

Based on the statute, the foreclosure trustee must issue a new notice at least 45 days after the 

end ofthe bankruptcy proceedings. The trustee does not have to give the full 90 day notice otherwise 

required but in this instance the trustee did give 92 days' notice. The statute does not require, nor 

does it appear anywhere, that a new notice of default be issued. 
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II. ADDITIONAL FACTS/DOCUMENTS 

The Defendants, CitiMortgage, Inc. ("Citi"), and Northwest Trustee Services, Inc. 

(''NWTS"), provide a Plaintiff generated property valuation and declarations demonstrating no third 

party contact with the Defendants regarding Plaintiffs' loan. The documents provided are as follows: 

1) 

2) 

Declaration of Francesca Kay Wurm (Citi had no contact with any 3rd party). 

Declaration of Claire Swazey (NWTS had no contact with any 3rd party). 

3) Declaration of Priscilla Gray (Bankruptcy Petition and Schedules showing property 

value under penalty of perjury- Exhibit A; Legislation SSHB 1362 attached as Exhibit B; RCW 

61.24 130(4), (61.24.040(1)(a) through (f) attached as Exhibit C.) 

The plaintiffs' request that the court not grant summary judgment so plaintiffs can find out if 

the National Legal Help Center ("NLHC") had any contact with the Defendants regarding the alleged 

cancellation of the 12/23111 Trustee's Foreclosure Sale. The additional declarations address this 

concern. 

The plaintiffs' efforts to point out that the real property was "owner-occupied" do not change 

the outcome, but only change the steps. Response, pp. 6-7. The Defendants were entitled to rely on 

the Plaintiffs' allegations in the complaint as amended. 

III. ANALYSIS 

The plaintiffs' entire case rests on the amendment of RCW 61.24 ("DT A") to include the 

changes the Legislature made in adding the requirements of the FF A. Each and every argument of 

the Plaintiffs is based upon the new requirements of the FF A that did not apply at the time this 

foreclosure began. 

A. Legislative Amendment Did Not Alter Required Actions for Citi or NWTS 

The plaintiffs acknowledge that the Notice of Default and the Loss Mitigation Declaration 

were mailed to them on February 5, 20 II. The plaintiffs nowhere make any claim that the 

Defendants violated the DT A in effect as of February 5, 20 II. 

Page 2-REPL Y TO RESPONSE TO DEFENDANTS' SUMMARY JUDGMENT JORDAN RAMIS PC 
Attorneys at Law 

1498 SE Tech Center PI Ste 380 
Vancouver W A 98683 

Telephone: 360.567.3900 Fax: 360.567.3901 
51283-70557 48321l_l.DOC\ABT/6/19/2012 



·. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The next step is to see what notice the trustee issued and if it complied with the statute. 

Looking at the Amended Notice of Trustee's Sale recorded with the King County Auditor under 

recording number 201111080013132 demonstrates that the trustee used the proper form prescribed by 

statute. It is also evident that the notice was recorded properly. The plaintiffs do not allege that the 

mailing is deficient and the Declaration of Claire Swazey demonstrates that all notices were properly 

mailed. 

C. Court Should Not Consider Self-Serving Statements or Inadmissible Evidence in 
Relation to Summary Judgment Motion 

A nonmoving party attempting to preclude a summary judgment may not rely on speculation, 

argumentative assertions that unresolved factual matters remain, self-serving statements, or in having 

its affidavits considered at their face value, for upon the submission by the moving party of adequate 

affidavits the nonmpving party must set forth specific facts that sufficiently rebut the moving party's 

contentions and disclose that a genuine issue as to a material fact exists. See, Retired Public 

Employees Council of Washington v. Charles, 148 Wash.2d 602, 62 P.3d 470 (2003), Strong v. 

Terrell, 147 Wn. App. 376, 195 P.3d 977 (Div. II 2008); American Linen Supply Co. v. Nursing 

Home Bldg. Corp., 15 Wn. App. 757,551 P.2d 1038(Div. I 1976)(conclusory statementoffactwill 

not suffice to rebut motion for summary judgment). Also, a trial court may not consider inadmissible 

evidence when ruling on a summary judgment motion. King County Fire Protection Dists. Nos. 16, 

36, & 40 v. Housing Aut h., 123 Wash.2d 819, 826, 872 P .2d 516 ( 1994 ). 

The plaintiffs submitted the affidavit of Mr. Watson in support of the response. In the 

affidavit Mr. Watson states in paragraph 11 that: 

"Had we known the Trustee Sale on December 23,2011 had not in fact been 
cancelled [sic], we would have initiated legal proceedings to stop the sale," 
and "Had we received the pre-foreclosure notices required by the FF A, we 
would have taken advantage of the FF A and obtained a foreclosure 
mediation referral from a HUD counselor or an attorney to stop the sale." 

2 ER 201, Rodriquez v. Loudeye Corp., 144 Wn. App. 709 (Div. I 2008)( court may take judicial 
notice of items that are a matter of public record whose accuracy cannot be reasonably questioned). 
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These statements are clearly self-serving and not allowed under the summary judgment case 

law. The plaintiffs assert that they received notice on December 22, 2011, by NLHC that the 

foreclosure sale had been canceled. Response, p. 3. Yet in order to obtain a temporary restraining 

order ("TRO") of the trustee's foreclosure sale, the plaintiffs would have had to have given the 

trustee at least five days notice of a hearing for a TRO. RCW 61.24.130 (2). The Plaintiffs had to 

exercise the TRO option before the alleged cancelation and the actual sale. The Plaintiffs clearly 

chose not to exercise this option despite the self-serving statement that they would have pursued that 

option. Dec. of Watson, Ex. 7, ~IX. Additionally, thee-mails from NLHC are not properly 

authenticated. 

As for the declaration provided by counsel, the Department of Commerce form is not the law 

but a document generated by Commerce. The law by stating that the FF A law mandatorily applies 

when the homeowner received a Notice of Default before July 22, 2011, is inaccurate. The law only 

applies prospectively and, in addition, the law only says that, "A borrower who has received a notice 

of default on or before the effective date this section [sic] may be referred to mediation under section 

7 ofthis act by a housing counselor or attorney. Dec. of Gray, Ex. 8, Sec. 8, p. 21. This is not a 

mandatory requirement and cannot be forced upon Citi or NWTS. 

Dated this 14 ,tj. day of June, 2012. 
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The Honorable Judge Kimberly Prochnau 
KING COUNTY 

SUPERIOR COURT CLER 
E-FILED 

CASE NUMBER: 12-2-01729- SEA 

7 

8 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

9 DANIEL J. WATSON and KETW ARIN 
ONNUM, husband and wife, 

10 Plaintiff, 
No. 12-2-01729-8 SEA 

11 v. SUPPLEMENTAL BRIEF IN FAVOR 
OF AMENDED JOINT MOTION FOR 
SUMMARY JUDGMENT 12 NORTHWEST TRUSTEE SERVICES, INC.; 

CITIMORTGAGE INC.; NATIONAL LEGAL 
13 HELP CENTER, INC., and JOHN DOES 1-10. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Defendants. 

COMES NOW Defendant Northwest Trustee Services, Inc. ("NWTS"), by and through 

its counsel of record, Sakae S. Sakai of Routh Crabtree Olsen, P .S., and submits this 

Supplemental Brief in support of its Amended Joint Motion for Summary Judgment on the 

remaining issues in this matter. 

I. STATEMENT OF RELEVANT FACTS 

Notice of Trustee's Sale. On March 22,2011, NWTS recorded a Notice of Trustee's Sale 

in the Official Records of King County, Washington as Instrument No. 20110322000728. See 

Amended Complaint, Ex. 6. ("NOTS-1") The Notice ofTrustee's Sale designated June 24.2011 

as date of the nonjudicial foreclosure. /d. 

The Bankruptcy. On June 20, 2011, Plaintiffs filed a Chapter 7 petition in the United 

States Bankruptcy Court for the Western District of Washington (the "Bankruptcy Court"). 

Amended Declaration of Jeff Stenman in Support of Amended Motion for Summary Judgment,~ 
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9. Dkt # 32. ("Stenman Dec!."). 

2 As a result of the bankruptcy filing, NWTS postponed the trustee's sale multiple times 

3 with a final postponement date of September 30, 2011. ld. The postponed trustee's sale was 

4 ultimately cancelled due to the ongoing bankruptcy proceeding. !d. 

5 Post-Bankruptcy Notice of Trustee's Sale. On October 31, 2011, the Bankruptcy Court 

6 closed the Plaintiffs' Bankruptcy proceeding. See Stenman Decl., Exhibit 4. 

7 On November 8, 2011, NWTS recorded an Amended Notice of Trustee's Sale in the 

8 Official Records of King County, Washington as Instrument No. 20111108001313. Amended 

9 Complaint, , 3.5. ("NOTS-2") The NOTS-2 designated December 23, 2011 as date of the 

10 nonjudicial foreclosure. See id. 

11 On or about November 8, 2011, NWTS mailed by certified and first class mail the 

12 NOTS-2 to the Plaintiffs. Stenman Decl. , 11. On or about November 9, 2011, NWTS posted the 

13 NOTS-2 on the Property. !d. 

14 Non-judicial Foreclosure. On December 23, 2011, NWTS conducted a non-judicial 

15 foreclosure sale of the Property. Stenman Decl., 12. 

16 Procedural Posture. On April 27, 2012, Defendants NWTS and CitiMortgage, Inc. filed 

17 their Amended Joint Motion for Summary Judgment. Dkt. # 31. On June 29, 2012, an Order was 

18 entered granting Summary Judgment as to all causes of action with the exception of whether the 

19 trustee's sale conducted by NWTS violated the I 20-day postponement period. See Dkt # 45. 

20 II. STATE ME NT OF THE ISSUE 

21 Whether the trustee's sale on December 23, 2011 violated the 120-day continuance rule 

22 set forth in RCW § 61.24.040(6). 

23 III. LEGAL ARGUMENT 

24 Washington's Deed ofTrust Act ("DTA") allows a trustee to continue a non-judicial 

25 foreclosure sale for not more than a total of 120 days. See RCW § 61.24.040(6). In this case, 

26 Plaintiffs allege that the trustee's sale violated the 120-day rule. However, analyzing the DTA 
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procedures applicable to a trustee's sale. when that sale is stayed due to a bankruptcy, reveals 

that the trustee's sale was timely. 

A. The DT A provides a trustee with two separate options in the situation where a 
trustee's sale has been stayed as a result of a bankruptcy filing. 

First, once the bankruptcy court has granted relief from stay, closed or dismissed the 

case, or has discharged the debtor with the effect of removing the stay. the trustee may set a new 

sale date not less than 45-days from the date of the bankruptcy court order. RCW § 61.24.130(4). 

Importantly, the trustee can only set this sale by issuing a new notice of trustee's sale at least 30-

days before the new sale date. !d. § 61.24.130(4)(a). This requires among other things. recording, 

posting, publishing, and serving the new notice of trustee's sale. See id. § 61.24.040(1)(a)-(f). 

Alternatively, a trustee can proceed with a trustee's sale following termination of the 

bankruptcy stay so long as such sale has been properly continued in accordance with the 120-day 

rule set forth in RCW 61.24.040(6). !d.§ 61.24.130(5). Unlike the first option. a trustee does not 

need to record a new notice of trustee's sale. The trustee may proceed so long as the original sale 

date set forth in the pre-bankruptcy notice of trustee's sale has not been continued by the trustee 

more than 120-days to accommodate the bankruptcy. 

In this case, there is no genuine issue of material fact as to whether ( 1 ) NWTS recorded 

the NOTS-1, setting a sale date for June 24,2011, (2) whether the Plaintiffs filed for bankruptcy 

on June 20, 2011, staying the June 24, 2011 sale date, and (3) whether the bankruptcy was closed 

on October 31, 2011. There is also no dispute as to whether NWTS recorded a new notice of 

trustee's sale, or NOTS-2, on November 8, 2011. See Amended Complaint,~ 3.5. 

Given the undisputed facts, it is evident that NWTS followed the statutory procedure set 

forth in RCW § 61.24.130(4). Once the bankruptcy was closed on October 31, 2011, NWTS 

recorded the NOTS-2 on November 8, 2011. The new sale date set forth in the NOTS-2 was 

December 23,2011, which satisfied the requirement that the new sale be set at least 45-days 

from the date of the bankruptcy court order closing the bankruptcy. See id. 
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Notably, Plaintiffs dispute whether NWTS violated the 120-day continuance rule, and do 

not allege that NWTS violated RCW § 61.24.130(4). As the NOTS-2 set the new sale date for 

December 23, 2011, the same day the truslee 's sale occurred, there is no genuine issue of 

material fact as to whether the sale violated the 120-day continuance rule given that the sale 

scheduled for December 23, 2011 was never continued. 

B. Recording a New Notice of Trustee's Sale is not a Continuance of a Prior Sale 
Date set by a Previous Notice of Trustee's Sale 

Analyzing the difference between continuing a sale and recording a new notice of 

trustee's sale provides clarity as to this issue. Ultimately, the notice of trustee's sale designates a 

specific sale date. The continuance process allows a trustee to postpone the sale date set by the 

notice of trustee's sale. 

1. Continuing a Pre-existing Sale versus Setting a New Sale 

The DT A sets forth specific procedures a trustee must follow in order to continue a 

trustee's sale. The effect the continuance, the trustee must give notice of the new time and place 

of the sale by mail, oral proclamation, or publication. See RCW § 61.24.040(6). Importantly, the 

trustee continues a sale date designated in the notice of trustee's sale. See id. § 61.24.040(4). 

In comparison, the DT A imposes separate requirements when a trustee issues a notice of 

trustee's sale. Among other things, the trustee must serve a notice to specific parties. record the 

notice, publish the notice, and also post the notice in a conspicuous place on the foreclosed 

property. See RCW § 61.24.040(1), (3). The trustee must also provide a separate "Notice of 

Foreclosure" setting forth reinstatement and arrearage figures. !d. § 61.24.040(2). 

Importantly, RCW § 61.24.130(4) sets forth steps a trustee must follow in recording a 

new notice of trustee's sale, not for continuing an old sale set by a pre-bankruptcy notice of 

trustee's sale. Summary judgment is appropriate as the NOTS-2 is not a continuance of the 

NOTS-1, but instead, is a new notice of trustee's sale designating a new sale date and time. 

Ill 
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2. Plaintiffs' Interpretation of the DTA would Render RCW § 61.24.130(3) 
and (4) Meaningless 

The DT A expressly provides the trustee with specific procedures to follow in the 

situation where a borrower files for bankruptcy or restrains the sale. If the bankruptcy or 

litigation then takes more than 120-days, the DT A directs the trustee to record a new sale date 

through issuance of a new notice of trustee's sale. See RCW § 61.24.130(3) and (4). 

To apply the Plaintiffs' argument would render RCW § 61.24.130(3) and (4) meaningless 

as any bankruptcy or litigation that takes more than 120-days would result a violation of the 120-

day continuance rule for any subsequent trustee's sale. This would be in direct violation of the 

principle of statutory interpretation that "Statutes must be interpreted and construed so that all 

language used is given effect, with no portion rendered meaningless or superfluous." Davis v. 

Dep 't of Licensing, 137 Wn.2d 957, 963, 977 P.2d 554 (1999). 

VII. PROPOSED ORDER 

A proposed order granting the requested relief accompanies this motion. 

DATED this I)_ day of July, 2012. 

ROUTH CRABTREE OLSEN, P.S. 

.///,.-./.? 
~-----~··~~--_.... ... - . ,// 

ay:- . ..----z.. ---·-·-
Sakae Sakai, WSB # 44082 
Attorney for Defendant Northwest 
Trustee Services, Inc. 
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KING COUNTY 
SUPERIOR COURT CLE 

E-FILED 
CASE NUMBER: 12-2-01729- SEA 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE KING COUNTY 

DANIEL J. WATSON and KETWARIN 
ONNUM, husband and wife, 

Plaintiffs, 
vs. 

NORTHWEST TRUSTEE SERVICES, INC.; 
CITIMORTGAGE, INC.; NATIONAL LEGAL 
HELP CENTER, LLC.; and JOHN DOE 1-10 I 

_____ [)~fendants. J 

NO. 12-2-01729-8 SEA 

SUPPLEMENTAL BRIEF IN SUPPORT 
OF PLAINTIFFS' OPPOSITION TO 
DEFENDANTS NORTHWEST 
TRUSTEE SERVICES AND 
CITIMORTGAGE'S JOINT MOTION 
FOR SUMMARY JUDGMENT 

.1. RELIEF REQUESTED 

Plaintiffs, DANIEL J. WATSON and KETWARIN ONNUM, by and through their 

attorney of record, submit this Supplemental Brief in Support of its Opposition to Defendants' 

Joint Motion for Summary Judgment on the remaining issues in the matter. Genuine issues of 

20 material fact exist which preclude Defendants' Motion for Summary Judgment. 

21 

22 

23 

24 

25 

II. STATEMENT OF RELEVANT FACTS 

I. On February 5, 2011, a Notice ofDefault and Loss Mitigation Declaration were 

mailed to Plaintiffs. !d .. ~ 5, Exh. 4. 
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.. ' . 

2. On March 22,2011, NWTS recorded a Notice ofTrustee Sale under King County 

2 Record No. 20110322000728 (hereinafter "NoTSl"). !d..~ 6, Exh. 5. The Trustee's sale was 

3 scheduled to take place on June 24, 2011. Id. 

4 
3. On June 20, 2011, Plaintiffs filed a Chapter 7 Petition in United States 

5 
Bankruptcy Court for the Western District of Washington. !d.,~ 7. This resulted in the 

6 
postponement of the initial Trustee sale. Id. 

7 

4. On July 22, 2011, Washington's Foreclosure Faimess Act ("FF A" or "Act") 
8 

9 
amended the Deed of Trust Act, Chapter 61.24 RCW. The FFA requires specific notices to be 

10 
issued to a borrower before a Trustee's sale can be scheduled or held. These pre-foreclosure 

11 notice requirements substantially changed the procedures required tor a lender to issue both a 

12 Notice of Default and a Notice ofTrustee's sale. RCW 61.24.030-031. 

13 5. On September 22, 2011, Plaintiffs' bankruptcy debts, including the mortgage 

14 serviced by Defendant CitiMortgage, were discharged. See Aff o.fWatson, ~ 7, Exh. 6. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6. On November 8, 2011, Defendant NWTS recorded an Amended Notice of 

Trustee Sale under King County Record No. 20111108001313 (hereinafter "NOTS-2 1
). ld., ~ 8, 

Exh. 7. The sale date was set for December 23, 2011. !d. 

7. Prior to recording NOTS-2, Defendants NWTS did not initiate contact with 

Plaintiffs and exercise due diligence, nor did they issue a Notice of Default that complied with 

the requirements ofRCW 61.24.031. !d.,~ 8. 

1 There were two Amended Notice of Trustee Sale documents recorded on the same date, so technically the second 
Amended Notice of sale is the third Notice. but since NW Trustee Services has referred to the third Amended Notice 
as ''NOTS-2" we will refer to it the same to avoid confusion. 
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8. Defendants NWTS referenced the NoTSl but not the NOTS-2 in its Trustee's 

Deed recorded on January 10. 2012. !d., Exh. 9. Defendants NWTS also stated in the Trustee's 

Deed that "[a]lllegal requirements and all provisions of[Plaintiffs'] Deed of Trust have been 

complied with, as to acts to performed and notices to be given, as provided in chapter 61.24." /d. 

However, the evidence shows that Defendants NWTS did not comply with the requirements of 

RCW 61.24, as amended by the FF A. 

9. On December 23, 2011, Plaintiffs' Property was sold by NWTS for $348,000. 

The trustee's sale took place 182 days after the originally scheduled sale date. Id.. Exh. 9. 

10. Had the Plaintiffs received the pre-foreclosure notices required by the FFA, they 

would have taken advantage of the FFA and obtained a foreclosure mediation referral from a 

HUD Counselor or attorney to stop the sale. /d. 

11. On April27, 2012, Defendants NWTS and CitiMortgage tiled a Joint Motion for 

Summary Judgment. On June 7, 2012, Plaintiff's filed an Opposition to Defendants' Joint Motion 

for Summary Judgment. 

12. On June 29, 2012, a hearing was held, with oral argument, on Defendants' Joint 

Motion for Summary Judgment. Defendant CitiMortgage was dismissed as to all claims. The 

Court requested that Plaintiffs and Defendant NWTS provide supplemental briefs regarding the 

procedures NWTS was required to follow to properly issue a Notice of Trustee Sale after 

Plaintiffs discharge in bankruptcy and the 120 day limit for postponement of a Trustee Sale had 

lapsed. The Court also held that whether Plaintiffs' CPA claims could withstand summary 

judgment was dependent on whether the Coutt found NWTS to have violated the FF A. 
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III. STATEMENT OF ISSUE 

I. Did Defendant NWTS comply with the Deed of Trust Act, as amended by the 

Foreclosure Fairness Act, when it issued its Notice of Trustee Sale on November 8, 2012? 

IV. EVIDENCE RELIED UPON 

Plaintiff relies upon the Affidavit of Daniel Watson and the Exhibits attached thereto, 

Declaration of Michele McNeill and the Exhibits attached thereto, and the records and files 

herein. 

V. ARGUMENT AND AUTHORITY 

Because the Deed of Trust Act, chapter 61.24 RCW, dispenses with many protections 

commonly enjoyed by borrowers under judicial foreclosures, "lenders must strictly comply with 

the statutes and courts must strictly construe the statutes in the borrower's favor." Albice v. 

Premier Mortg. Services (?(Washington, Inc., 276 P.3d 1277, 1281 (Wash. May 24, 2012); 

Amresco independence Funding, Inc. v. SPS Props., LLC. 129 Wn.App. 532, 537, 119 P.3d 884 

(2005). A trustee is not authorized to conduct a sale after 120 days from the original sale date 

"without reissuing the statutory notices." Albice, 276 P.3d at 1282. 

A. The NOTS-2 Was Intended To Be a Continuance in Violation of the 120 day rule or 
it was a New Notice and NWTS Failed to Comply with the Notice and Publication 
Requirements. 

RCW 61 .24.130(4) does not apply if the trustee's sale has been continued under RCW 

61.24.040(6). First-Citizens Bank & Trust Co. v. Cordet, 2011 WL 4929041, *2 (Wash.App. 

Div. 2). While most steps in a nonjudicial foreclosure are stayed by a grantor's bankruptcy 

filing, continuances of the sale date are not. Matter ofRoach, 660 F.2d 1316, 1318-19 (9th Cir. 

1981). If the 120 day continuance period has not expired before relief from the bankruptcy stay 
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is granted or the stay lifted, RCW 61.24.130(5) provides that the trustee may proceed under the 

2 initial notice of sale on any date within the 120 day period. 

3 If the 120 day period has expired before relieftrom the bankruptcy stay is granted or the 

4 stay lifted, RCW 61.24.130( 4) allows the trustee to set a new sale date not less than 45 days after 

5 the stay expires or relief from the stay is granted (emphasis added). At least 30 days before the 

6 sale the trustee must record, mail and post or serve the new notice of trustee's sale in compliance 

7 with RCW 61.24.040(1 )(a)-(f). RCW 61.24.130(4)(a). The trustee must publish the new notice o 

8 sale on two separate occasions in a legal newspaper in the county where the property is situated. 

9 RCW 61.24.130(4 )(b). As with any new notice, the trustee can continue the sale for up to 120 

10 days. RCW 61.24.130(6). 

11 But, RCW 61.24.130( 4) is predicated on a proper notice of default having been issued 

12 prior to the notice of Trustee's sale. Had NWTS been within the 120 day continuance rule, then 

13 the NOTS-2 would relate back to the notice of default that was issued prior to the enactment of 

14 the FF A. But, once NWTS had to issue a new notice of sale, it was required to reissue a notice 

15 of default in compliance with RCW 61.24.030(1 )-(9), as amended by the FF A. Albice. 276 P.3d 

16 at 1282. 

17 In the present matter, NWTS admits that the December 23, 2011 sale date was beyond 

18 the 120 day continuance period. If the NOTS-2 was intended to be a continuance ofthe NoTSl, 

19 then the NOTS-2 was void and the sale wrongful. If, on the other hand, the NOTS-2 was a 

20 "new" notice then the NOTS-2 was still void and the sale wrongful because NWTS failed to 

21 publish the notice as required by RCW 61.24.130(4)(b) and it failed to reissue the statutory 

22 notice of default as required by Albice. 

23 Although NWTS refers to its NOTS-2 as a "new" notice, the notice itself is entitled 

24 "Amended Notice of Trustee Sale", and the Trustee Deed refers to the NoTS 1 not the NOTS-2. 

25 
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If the NOTS-2 was in fact a new notice, then why the need to amend the initial notice, and why 

2 refer to the NoTS 1 in the Trustee Deed? Because NWTS did not consider the NOTS-2 a new 

3 notice. The NOTS-2 was intended to continue the original sale date which is why NWTS failed 

4 to publish the NOTS-2 as required by RCW 61.24.130( 4 )(b). When a notice of trustee sale is 

5 continued, re-publishing of the notice is not required. RCW 61.24.040(6). And, if the NOTS-2 

6 was in fact a new notice of sale, then NWTS was required to reissue a notice of default pursuant 

7 to Albice and publish the NOTS-2 which it admits in its brief it did not do (and discovery would 

8 ultimately have disclosed). Thus, either way you look at it, NWTS failed to comply with the 

9 foreclosure requirements by either violating the 120 day continuance rule or by violating the 

10 post-stay publication requirements of RCW 61.24.130( 4)(b) or by failing to reissue a notice of 

11 default that under Albice is required when a new notice of sale is issued outside the 120 day 

12 continuance period. 

13 B. In Order To Properly Record a New Notice of Trustee's Sale on November 8, 2011, 
Defendant NWTS Had To Comply With The FFA, Which Went Into Effect on July 
21,2011. 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendant NWTS acknowledges that NOTS-2 recorded on November 8, 2011, fell 

outside the 120-day time limit imposed by RCW § 61.24.040(6). According to NWTS, "the 

NOTS-2 is not a continuance of the NOTS- 1, but instead, is a new notice of trustee's sale 

designating a new sale date and time." See Defendant's Supplemental Briefin Favor ofAmended 

joint Motion of Summary .Judgment, p.4. This very tact is fatal to NWTS' argument, because at 

the time NOTS-2 was issued, the FF A was in effect, and set torth new requirements that a lender 

or their agent must follow in order to properly record a notice of trustee's sale. 

NWTS did not provide Watson with the notice of default required by Albice and RCW 

61.24.030(8) before it recorded its ''new" notice ofTrustee's sale. NWTS did not fulfill the 
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requirements ofRCW 61.24.030(9) that must be met before a notice of default can be issued. 

NWTS admits that it did not reissue a statutory notice of default prior to recording the NOTS-2. 

NWTS failed to comply with the initial contact and due diligence requirements of RCW 

61.24.031 (5) that are required prior to issuing a notice of default and notice of trustee's sale. 

RCW 61.24.031( l)(a). The initial contact requirements include a letter with the following 

language: 

"You must respond within thirty days of the date of this letter. IF YOU DO NOT 
RESPOND within thirty days, a notice of default may be issued and you may lose 
your home in foreclosure. 

IF YOU DO RESPOND within thirty days of the date of this letter, you will have 
an additional sixty days to meet with your lender before a notice of default may 
be issued. 

You should contact a housing counselor or attorney as soon as possible. Failure to 
12 contact a housing counselor or attorney may result in your losing certain 

opportunities, such as meeting with your lender or participating in mediation in 
13 front of a neutral third party. A housing counselor or attorney can help you work 

with your lender to avoid foreclosure. 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lfyoufiled bankruptcy or have been discharged in banA:ruptcy, this 
communication is not intended as an attempt to collect a debt from you 
personally, but is notice of enforcement of the deed of trust lien against the 
property. If you wish to avoid foreclosure and keep your property, this notice sets 
forth your rights and options." ... 

RCW 6l.24.031(c)(l)(emphasis added). Thus, even borrowers who have filed bankruptcy or 

have been discharged in bankruptcy are entitled to receive this initial contact letter before a new 

notice of trustee's sale can be recorded. 

The NOTS-2 was invalid either because it was a continuance of the initial notice and 

outside the 120 day period or because NWTS failed to publish the NOTS-2 in a legal newspaper 

as required by RCW 61.24.030(4)(b) or because NWTS failed to comply with the new initial 
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contact and statutory notice of default requirements before it issued its new notice of trustee's 

2 sale. 
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4 c. Because Defendant NWTS Violated the FFA, It Also Violated the Washington 
Consumer Protection Act. 
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As set forth above and in Plaintiffs' Opposition, NWTS failed to comply with the new 

initial contact and statutory notice of default requirements before it issued its new notice of 

trustee's sale. Accordingly, Plaintiffs' CPA c1aim should survive summary judgment. 

VI. PROPOSED ORDER 

A Proposed Order granting the relief requested accompanies this brie[ 

Dated this 27'h day of July, 2012. 
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" RCW 61.24.005 
Definitions. 

The definitions in this section apply throughout this chapter unless the context clearly requires otherwise. 

(1) "Affiliate of beneficiary" means any entity which controls, is controlled by, or is under common control with a beneficiary. 

(2) "Beneficiary" means the holder of the instrument or document evidencing the obligations secured by the deed of trust, 
excluding persons holding the same as security for a different obligation. 

(3) "Borrower'' means a person or a general partner in a partnership, including a joint venture, that is liable for all or part of 
the obligations secured by the deed of trust under the instrument or other document that is the principal evidence of such 
obligations, or the person's successors if they are liable for those obligations under a written agreement with the beneficiary. 

(4) "Commercial loan" means a loan that is not made primarily for personal, family, or household purposes. 

(5) "Department" means the department of commerce or its designee. 

(6) "Fair value" means the value of the property encumbered by a deed of trust that is sold pursuant to a trustee's sale. This 
value shall be determined by the court or other appropriate adjudicator by reference to the most probable price, as of the date 
of the trustee's sale, which would be paid in cash or other immediately available funds, after deduction of prior liens and 
encumbrances with interest to the date of the trustee's sale, for which the property would sell on such date after reasonable 
exposure in the market under conditions requisite to a fair sale, with the buyer and seller each acting prudently, knowledgeably, 
and for self-interest, and assuming that neither is under duress. 

(7) "Grantor" means a person, or its successors, who executes a deed of trust to encumber the person's interest in property 
as security for the performance of all or part of the borrower's obligations. 

(8) "Guarantor" means any person and its successors who is not a borrower and who guarantees any of the obligations 
secured by a deed of trust in any written agreement other than the deed of trust. 

(9) "Housing counselor'' means a housing counselor that has been approved by the United States department of housing 
and urban development or approved by the Washington state housing finance commission. 

(10) "Owner-occupied" means property that is the principal residence of the borrower. 

(11) "Person" means any natural person, or legal or governmental entity. 

(12) "Record" and "recorded" includes the appropriate registration proceedings, in the instance of registered land. 

(13) "Residential real property" means property consisting solely of a single-family residence, a residential condominium 
unit, or a residential cooperative unit. 

(14) "Senior beneficiary" means the beneficiary of a deed of trust that has priority over any other deeds of trust encumbering 
the same residential real property. 

(15) "Tenant-occupied property" means property consisting solely of residential real property that is the principal residence 
of a tenant subject to chapter 59.18 RCW or other building with four or fewer residential units that is the principal residence of a 
tenant subject to chapter 59.18 RCW. 

(16) "Trustee" means the person designated as the trustee in the deed of trust or appointed under RCW 61.24.010(2). 

(17) "Trustee's sale" means a nonjudicial sale under a deed of trust undertaken pursuant to this chapter. 

[2011 c 364 § 3; 2011 c 58§ 3. Prior: 2009 c 292 § 1; 1998 c 295 § 1.] 

Notes: 
Reviser's note: This section was amended by 2011 c 58§ 3 and by 2011 c 364 § 3, each without reference to 

the other. Both amendments are incorporated in the publication of this section under RCW 1.12.025(2). For rule of 
construction, see RCW 1.12.025(1 ). * Findings -Intent- 2011 c 58: "(1) The legislature finds and declares that: 
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(a) The rate of home foreclosures continues to rise to unprecedented levels, both for prime and subprime loans, 
and a new wave of foreclosures has occurred due to rising unemployment, job loss, and higher adjustable loan 
payments; 

(b) Prolonged foreclosures contribute to the decline in the state's housing market, loss of property values, and 
other loss of revenue to the state; 

(c) In recent years, the legislature has enacted procedures to help encourage and strengthen the 
communication between homeowners and lenders and to assist homeowners in navigating through the foreclosure 
process; however, Washington's nonjudicial foreclosure process does not have a mechanism for homeowners to 
readily access a neutral third party to assist them in a fair and timely way; and 

(d) Several jurisdictions across the nation have foreclosure mediation programs that provide a cost-effective 
process for the homeowner and lender, with the assistance of a trained mediator, to reach a mutually acceptable 
resolution that avoids forectosure. 

(2) Therefore, the legislature intends to: 

(a) Encourage homeowners to utilize the skills and professional judgment of housing counselors as early as 
possible in the foreclosure process; 

(b) Create a framework for homeowners and beneficiaries to communicate with each other to reach a resolution 
and avoid foreclosure whenever possible; and 

(c) Provide a process for foreclosure mediation when a housing counselor or attorney determines that 
mediation is appropriate. For mediation to be effective, the parties should attend the mediation (in person, 
telephonically, through an agent, or otherwise), provide the necessary documentation in a timely manner, willingly 
share information, actively present, discuss, and explore options to avoid foreclosure, negotiate willingly and 
cooperatively, maintain a professional and cooperative demeanor, cooperate with the mediator, and keep any 
agreements made in mediation." [2011 c 58§ 1.] 

Short title-- 2011 c 58: "This act may be known and cited as the foreclosure fairness act." [2011 c 58§ 2.] 
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