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A. INTRODUCTION

To ensure jury unanimity in a multiple acts case, the State must elect
the particular act upon which it will rely for conviction, or the trial court
must instruct the jury that it must unanimously agree that the same
underlying criminal act has been proven beyond a reasonable doubt. State
v. Petrich, 101 Wn.2d 566, 572, 683 P.2d 173 (1984). The State charged
Mr. Carson with three counts of child molestation and presented evidence
of several acts which could constitute the crimes. The State proposed a
Petrich instruction because it did not elect which acts it would rely upon for

conviction.

Defense counsel objected to giving a Petrich instruction, arguing
that the instruction should be given only when the State is alleging multiple
acts but charging only one count. Defense counsel contended that a Petrich
unanimity instruction does not apply to multiple count cases because it
would confuse the jury. The trial court declined to give the State’s proposed

Petrich instruction.

A majority of the Court of Appeals affirmed Carson’s three
convictions, holding that defense counsel did not provide ineffective
assistance of counsel because his “objection to the proposed Petrich

instruction was legitimate trial strategy.” This Court should grant review



because as the dissenting judge concluded, defense counsel was ineffective
where his objection was based “on an erroneous view of the law” and

therefore it cannot “be characterized as a legitimate trial tactic.”

B. IDENTITY OF MOVING PARTY

Petitioner, David William Carson, the appellant below, asks this
Court to review the decision of the Court of Appeals, Division Two, referred

to in section B.

C. COURT OF APPEALS DECISION

Carson seeks review of the Court of Appeals published decision in

State v. David William Carson, Court of Appeals No. 43359-1-11, filed on
March 13, 2014, attached as an appendix. The Court denied Carson’s pro

se motion for reconsideration on April 30, 2014.

D. ISSUE PRESENTED FOR REVIEW

When the State presents evidence of multiple acts, any one of which
could constitute the crime charged, the State must elect a particular act upon
which it will rely for conviction or the jury must be instructed that they must
unanimously agree as to which act constitutes the crime. Was Carson
denied his constitutional right to effective assistance of counsel where

defense counsel’s performance was deficient in objecting to a unanimity



instruction and Carson was prejudiced by counsel’s deficient performance
because the trial court consequently failed to give the instruction in violation

of Carson’s constitutional rights to a unanimous jury verdict and a jury trial?

E. STATEMENT OF THE CASE!'

L. Procedure

On February 10, 2012, by amended information, the State charged
Carson with three counts of child molestation in the first degree. CP 9-10.
A jury found Carson guilty as charged and the trial court sentenced him to
105 months with a maximum term of life in confinement and community
custody for life. CP 75-77, 82-101; 4RP 476-78, SRP 10-12. On appeal, a
majority of the Court of Appeals affirmed Carson’s convictions. Judge
Worswick dissented. State v. Carson,  Wn. App. ___, 320 P.3d 185

(2014).

2. Trial Testimony

On August 16, 2010, Detective Thomas Catey was assigned to
investigate an alleged sexual assault of a six-year-old child, C.C., during the

period between June 1, 2009 and May 31, 2010. 2RP 190-92. Catey did

1 The record contains five volumes of verbatim report of proceedings: 1RP
- 02/15/12, 02/16/12; 2RP - 02/21/12; 3RP - 02/22/12; 4RP - 02/23/12,
02/24/12; 5RP - 04/27/12.



not speak with C.C., but he watched and listened to an interview of C.C.
conducted by a forensic interviewer and spoke with C.C.’s mother, T.H.
2RP 192-94. Thereafter, he called the suspect identified as David Carson.
2RP 192, 194. Carson volunteered to meet with him at police headquarters.
2RP 194. Catey interviewed Carson for half an hour after advising him of

his rights. 2RP 195.

Carson told Catey that he lived with Dustin Halbert and T.H. for
about a year and a half when he was homeless. He paid rent, provided his
food stamps to the household, and watched their children while they were
at work. 2RP 198-99. Carson moved out after Halbert accused him of
sleeping with T.H. 2RP 198, 204. Carson considered C.C. his nephew and
he denied the allegations. 2RP 196, 199-200. He believed that Halbert and
T.H. planted the idea in C.C.’s head as retaliation for leaving and placing
them in a financial bind. 2RP 200. Catey allowed Carson to go home after

the interview and he submitted a report to the prosecutor’s office. 2RP 204.

T.H. lives with her fiancé, Dustin Halbert, and her three children.
Her oldest child is C.C. who is now seven years old. 2RP 144-45. T.H.
testified that Halbert and Carson were childhood friends and grew up
together. 2RP 145-45. In the summer of 2009, Carson came to live with

them because he was homeless. 2RP 147. He paid $250 a month in rent,



helped pay for food, cooked, cleaned, and watched the children while she
and Halbert were at work. 2RP 152, 154, 183. The children liked Carson
and C.C. called him “Uncle David.” 2RP 153. Carson moved out on the
day before Memorial Day 2010 because he and Halbert got into an
argument. When Carson left, friends and relatives helped watch the

children. 2RP 161-62.

On August 13, 2010, T. H. was driving to her friend’s house with
the children when C.C. kept saying, “Mom, Mom, Mom.” 2RP 162-64.
When she asked him what he wanted, C.C. “very simply just stated that
David tried to put his penis in his butt.” 2RP 164. C.C. said it happened
“In]ext to the closet,” which was located at the end of a very small hallway
between the stairs and bedrooms. 2RP 160, 180. T.H. was unsure of the
exact term that C.C. used but recalled that he sometimes used the word
“business” to describe his penis. 2RP 165. She called Halbert and when
she arrived at her friend’s house, she called 911. 2RP 166-68. T.H. spoke
with an officer who came to the house, and she later took C.C. to a clinic

for a forensic interview and medical examination. 2RP 169-72.

C.C. testified that “Uncle David” would watch him and his brother
and sister when his mom and dad were at work.,” 2RP 103-04. “Business”

is “[s]omething that you use to go to the bathroom.” 2RP 105. He made up



the word “business” and his mom and dad told him to use the word. 2RP
124-25. Uncle David touched C.C.’s business in his dad’s office, C.C.’s
bedroom, his mom’s bedroom, and in the bathroom. 2RP 109-110, 127.
His business never went inside C.C.’s body. 2RP 111. Uncle David used
plastic strings to tie C.C.’s hands and put duct tape on his mouth when they
were in his mom’s room. 2RP 112 -13, 116-17, 128. During cross-
examination, C.C. said he could not remember Carson touching his business
at all. 2RP 126. Much of C.C.’s testimony was contradictory and

confusing. 2RP 106-07, 125-28.

Cornelia Thomas, a child forensic interviewer, conducted an
interview with C.C. on August 26, 2010. 3RP 243. The recorded interview
was played for the jury. 3RP 249; Ex. 5. After the interview, Michele
Breland, a pediatric nurse practitioner, performed a medical examination on
C.C. 3RP 385, 402-03. During the examination, C.C. told Breland that
David “tried to punch me and he put his business in my bottom.” 3RP 389.
C.C. asked her if she “was going to check my business” and he pointed to
his genital area. 3RP 390. The result of the examination was inconclusive.

3RP 401.

Katie Davenport met Carson when he was about seven years old.

Carson has trouble focusing because of a learning disability. 3RP 266.



Davenport has known Dustin Halbert and T.H. for several years. When
Carson moved in with them, she visited him a few times. 3RP 267. Carson
baby-sat the children, changed their diapers, fed them, and cleaned the
house. Davenport heard the children call Carson “dad” because “he had
been with them so much and he does everything for them.” 3RP 267-68,

271. The children were really happy and healthy. 3RP 269.

Amber Midgett has known Carson for 11 years. 3RP 272. Midgett
picked Carson up multiple times when he was living with Halbert and T.H.
Carson was not able to drive. 3RP 272-73, 276. Midgett saw Carson
playing with the children on several occasions, “[t]hey adored him.” 3RP
274. Even when their mother was there, the children would go to Carson.

She “never saw anything other than love for him.” 3RP 274-75.

Carson’s brother, Martin, saw Carson playing with the children
many times at family functions, get-togethers with friends, birthdays, and
barbeques. 3RP 282-83. C.C. was a shy, very skittish child, but he loved
Carson, gave him hugs, and played with him. 3RP 282-83. When Carson
was living with Halbert and T.H., Martin never went to their home because
they would not allow him to visit. 3RP 282, 287. Carson has a learning

disability and people can easily take advantage of him. 3RP 284-85.



Jennifer Bryant, Martin’s wife, saw Carson playing with the
children at family functions. Carson acted “like a really big kid with the
kids.” 3RP 290. When Carson was living with Halbert and T.H., he
watched the children, cooked, cleaned, and changed diapers. 3RP 291.
Bryant picked Carson up at their house many times but Halbert would never

allow her to come inside. 3RP 291-92.

Ruben Lupio visited Carson almost everyday when he was living
with Halbert and T.H. 3RP 294-95. They worked on cars or would just
hang out. 3RP 296. Carson was “basically a baby-sitter, nanny, always
watching the kids.” 3RP 295. Carson played with the children and had a
good relationship with them. Lupio never noticed anything unusual. 3RP

296.

Carson testified that he has ADHD, a learning disability that slows
him down. 3RP 301. He has known Halbert since they were kids and
moved in with Halbert and T.H. in 2009 when he became homeless. 3RP
302-03. After four or five months, “I was giving them all my money and
giving them $150 of my food stamps and watching the kids pretty much all
day.” 3RP 304. He cared for the children, cooked, cleaned, did the laundry,
and took care of the family dog. 3RP 305-06. C.C., the oldest child, would

pick on his younger brother and sister at times and was extremely skittish.



3RP 306-07, 301-11. Carson discovered C.C. with a pornographic tape
once and the incident was reported to Halbert who “dealt with it.” 3RP 312-

13.

Carson moved out in May 2010 after Halbert accused him of
sleeping with T.H. 3RP 314. Halbert and T.H. were extremely upset when
he left because they had no one to watch the children and he had been
contributing about $350 to $400 to the family’s income. 3RP 316, 319.
When a detective called Carson about allegations made by C.C., he agreed
to meet with the detective “[b]ecause I didn’t do it and I wanted to try to
clear my name as quickly as possible.” 3RP 318-19. He did not do anything
sexually inappropriate to C.C. 3RP 317. Carson acknowledged that there
were discrepancies between his direct testimony and his responses during
his interview with the detectives due to memory lapses. 3RP 324-25, 330-

32.

3. Unanimity Instruction

During discussions about jury instructions, the court heard argument
from the State and defense counsel on whether a Petrich unanimity

instruction should be given to the jury. 3RP 334-37; 4RP 404-09. The State

argued that it proposed a Petrich instruction because it did not elect any

particular act and therefore a unanimity instruction is required because



multiple acts of the same crime are alleged. 4RP 406-08. Defense counsel
objected to giving the Petrich instruction, arguing that the instruction was
not designed for multiple count cases, “it should only be used where you’re
alleging one count but multiple acts.” 4RP 408. The trial court declined to

give the jury instruction. 4RP 409.

4. Closing Argument

During closing argument, the State reminded the jury that C.C.
described several different occasions where the defendant tried to put his
penis in his bottom. The State asked the jury to focus on three incidents:
the bathroom, where C.C.’s business was twisted, his mother’s room where
the defendant zip-tied his hands and placed black tape on his mouth, and his
bedroom where the defendant made him look at his Spiderman blanket.

4RP 427-30.

Defense counsel argued that the case was about credibility, motive,
and revenge, contending that when Carson suddenly left, he left Halbert and
T.H. in a bind and left them angry. 4RP 444-46. Defense counsel’s theory
of the case was that Halbert and T.H. coached C.C. to accuse Carson of
molestation in revenge for leaving them in a financial bind without a

babysitter and housekeeper. 4RP 446-54. His strategy was to persuade the

10



jury that the State failed to prove the charges beyond a reasonable doubt by

repeatedly attacking C.C.’s statements as a “jumbled mess.” 4 RP 450-57.

F.

ARGUMENT

CARSON WAS DENIED HIS CONSTITUTIONAL
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL
WHERE DEFENSE COUNSEL’S PERFORMANCE WAS
DEFICIENT IN OBJECTING TO A UNANIMITY
INSTRUCTION AND CARSON WAS PREJUDICED BY
COUNSEL’S DEFICIENT PERFORMANCE BECAUSE
THE TRIAL COURT CONSEQUENTLY FAILED TO
GIVE THE INSTRUCTION IN VIOLATION OF HIS
CONSTITUTIONAL RIGHTS TO A UNANIMOUS JURY
VERDICT AND JURY TRIAL.

The Sixth Amendment to the United States Constitution and art. I,

section 22 of the Washington Constitution guarantee the right to effective

assistance of counsel. Strickland v. Washington, 466 U.S. 668, 685-86, 104

S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Thomas, 109 Wn.2d 222, 229,

743 P.2d 816 (1987). “The purpose of the requirement of effective

assistance of counsel is to ensure a fair and impartial trial.” Thomas, 109

Wn.2d at 225.

To demonstrate ineffective assistance of counsel, a defendant must

show that defense counsel’s representation was deficient and defense

counsel’s deficient representation prejudiced defendant.  State v.

McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995)(citing Thomas,

11



109 Wn.2d at 225-26)(applying the two-prong test in Strickland, 466 U.S.

at 687)).

There is a strong presumption that counsel has rendered adequate
assistance and has made all significant decisions by exercising reasonable
professional judgment. State v. Lord, 117 Wn.2d 829, 883, 822 P.2d 177
(1991). A criminal defendant can rebut the presumption of reasonable
performance by showing that there “is no conceivable legitimate tactic that
explains counsel’s performance.” State v. Grier, 171 Wn.2d 17, 33, 246
P.3d 1260 (2011). If counsel’s conduct can be characterized as “legitimate
trial strategy or tactics,” it cannot serve as a basis for a claim of ineffective

assistance of counsel. Lord, 117 Wn.2d at 883.

1. Defense counsel’s performance was deficient.

Criminal defendants in Washington have a constitutional right to a

unanimous jury verdict. Wash. Const. art. I, section 21; State v. Ortega-

Martinez, 124 Wn.2d 702, 707, 881 P.2d 231 (1994). A defendant may be
convicted only when a unanimous jury concludes that the criminal act
charged has been committed. Petrich, 101 Wn.2d at 569 (citing State v.
Stephens, 93 Wn.2d 186, 190, 607 P.2d 304 (1980). When the State
presents evidence of multiple acts, any one of which could constitute the

crime charged, the jury must unanimously agree as to which act constitutes

12



the crime. Petrich, 101 Wn.2d at 572; State v. Kitchen, 110 Wn.2d 403,

411,756 P.2d 105 (1988). To ensure jury unanimity, the State must elect a
single act upon which it will rely for conviction, or the jury must be
instructed that all of them must agree as to which act was proven beyond a

reasonable doubt. Petrich, 101 Wn.2d at 572; Kitchen, 110 Wn.2d at 411.

Failure to follow one of these options violates the defendant’s state
constitutional right to a unanimous jury verdict and United States
constitutional right to a jury trial. Kitchen, 110 Wn.2d at 409 (citing State
v. Badda, 63 Wn.2d 176, 182, 385 P.2d 859 (1963); Wash. Const. art. I,

section 22; U.S. Const. amend. 6).

During discussions about whether a Petrich instruction should be
given to the jury, the prosecutor explained that the State charged three
counts of child molestation during the same period of time but did not elect
a specific act as to a specific count. 3RP 334-36, 4RP 406-08. The
prosecutor proposed a unanimity instruction, arguing that “my reading of
the law is that where the State fails to elect, a Petrich instruction must be

given, and it’s a constitutionally due process right.” 2 4RP 407.

2. The State alleges that the defendant committed acts of Child Molestation
in the First Degree against C.C. on multiple occasions. To convict the
defendant on any count of Child Molestation in the First Degree, one
particular act of Child Molestation in the First Degree must be proved
beyond a reasonable doubt, and you must unanimously agree as to which

13



Defense counsel objected, arguing that the Petrich instruction was
not designed for multiple count cases, “it should only be used where you’re
alleging one count but multiple acts.” 4RP 408. Defense counsel contended
that the unanimity instruction proposed by the State would confuse the jury
and it would be error to give the instruction. 4RP 404-06, 408-09. The trial

court declined to give the instruction. 4RP 409.

Defense counsel was absolutely mistaken because Petrich was a
multiple count case. The State charged Petrich with one count of indecent
liberties and one count of second degree statutory rape. Petrich, 101 Wn.2d
at 568. The State alleged multiple acts but did not elect the act upon which
it relied for each conviction, and the trial court failed to give a unanimity
instruction. This Court reversed and remanded for a new trial because jury

unanimity was not ensured with an instruction. Id. at 573.

Under Petrich and its progeny, defense counsel’s objection was
clearly based on his erroneous view of the law. Furthermore, defense
counsel’s interpretation of the law defies logic and common sense. There

is no reason why a unanimity instruction would be required in a multiple

act has been proved. You need not unanimously agree that the defendant
committed all the acts of Child Molestation in the First Degree.

CP 38 (Jury Instruction 3, WPIC 4.25).

14



acts case where the defendant is charged with one count and not required in
a multiple acts case where the defendant is charged with multiple counts.
In either case, there is “the possibility that some jurors may have relied on
one act or incident and some another, resulting in a lack of unanimity on all
of the elements necessary for a valid conviction.” Kitchen, 110 Wn.2d at

411.

Defense counsel’s argument that the Petrich instruction proposed by
the State would confuse the jury is also unfounded. The State’s jury
instruction was based on WPIC 4.25 and a correct statement of the law.
Moreover, since defense counsel believed the instruction was confusing, he
could have proposed a modified unanimity instruction. Instead, he objected
to giving a unanimity instruction, arguing that it was not necessary,

consequently depriving Carson of his right to a unanimous jury verdict.

Contrary to the Court of Appeals majority’s holding, defense
counsel’s performance was deficient and cannot be excused as “reasonable

trial strategy.” Carson, 320 P.2d at 193. As Judge Worswick concluded in

dissent, “defense counsel’s reasons for declining the Petrich instruction are
fundamentally unreasonable.” Carson, 320 P.2d at 196. The relevant
question when considering defense counsel’s performance “is not whether

counsel’s choices were strategic, but whether they were unreasonable.”

15



Grier, 171 Wn.2d at 33-34 (citing Roe v. Flores-Ortega, 158 U.S. 470, 481,

120 S. Ct. 1029, 145 L. Ed. 2d 985 (2000). The record substantiates that
defense counsel’s choice to object to the Petrich instruction, thereby
denying Carson of his constitutional right to a unanimous jury verdict, was
unreasonable under prevailing professional norms and constitutes deficient

performance.

2. Defense counsel’s deficient performance was prejudicial.

When there is no election made by the State in a multiple acts case,
omission of a unanimity instruction “is presumed to result in prejudice”
because of the possibility that some jurors relied on one act and some relied
on another, resulting in a lack of unanimity on all of the elements necessary

for a valid conviction. State v. Coleman, 159 Wn.2d 509, 512, 150 P.3d

1126 (2007)(citing State v. Kitchen, 110 Wn.2d 403, 411-12, 756 P.2d 105

(1988)).

Failure to provide a unanimity instruction requires reversal unless
the error is harmless beyond a reasonable doubt. Coleman, 159 Wn.2d at

512; State v. Bobenhouse, 166 Wn.2d 881, 894, 214 P.3d 907 (2009).

Where the trial court failed to give a required Petrich instruction, the
standard of review for harmless error is whether a “rational trier of fact

could find that each incident was proved beyond a reasonable doubt.” State

16



v. Camarillo, 115 Wn.2d 60, 65, 794 P.2d 850 (1990)(quoting State v.

Gitchel, 41 Wn. App. 820, 823, 706 P.2d 1091 (1985)).

The evidence presented by the State revealed at least five separate
acts which could form the basis of the three counts of child molestation.
T.H. testified that her son, C.C., used the word “business” to describe his
penis. 2RP 165. C.C. told her that Carson tried to put his penis in his butt
and that it happened “[n]ext to the closet” located at the end of a very small
hallway between the stairs and bedrooms. 2RP 160, 164, 180. C.C. testified
that Carson touched his “business” while in his dad’s office, C.C.’s
bedroom, his mom’s bedroom, and in the bathroom. 2RP 109-111, 127.
C.C. made similar statements during a recorded forensic interview. Ex. 5.
Without a unanimity instruction, there is no assurance that the jurors
unanimously agreed as to which acts supported the three counts. Jurors
have a constitutional “responsibility to connect the evidence to respective

counts.” State v. Houwen, 153 Wn.2d 25, 39, 177 P.3d 93 (2008).

Furthermore, the record substantiates that the court’s failure to give
a unanimity instruction was not harmless beyond a reasonable doubt. In
Kitchen, 115 Wn.2d at 412, this Court reversed because of the conflicting
testimony and a rational juror could have entertained reasonable doubt as to

whether one or more of the acts occurred. In Petrich, 101 Wn.2d at 573,

17



this Court reversed because at times during the child’s testimony, she
expressed confusion and uncertainty. This Court concluded that it could
not hold that a rational trier of fact could have found each incident proved
beyond a reasonable doubt. Similarly, there was conflicting testimony here.
Carson testified that he never touched C.C. inappropriately and that he “was
like my nephew or even my own kid.” 3RP 317-18. Numerous witnesses
testified that Carson had loving relationship with C.C. and the other children
and they adored him and called him “dad.” 3RP 267-71, 274-75, 282-83,
290, 295-96. Much of C.C.’s testimony was contradictory and confusing. >
2RP 106-07, 125-28. T.H. testified that when C.C. told her what Carson
did, “it was unclear whether it was more than one event or not.” 2RP 181.
C.C. did not say that anything happened in the office or her bedroom. She
could only remember that C.C. said it happened “next to the closet.” 2RP

180.

Unlike in Camarillo, 115 Wn.2d at 72 (error was harmless beyond a
reasonable doubt), there was conflicting testimony, uncertainty, and
confusion. The trial court instructed the jury that “[i]n order to decide
whether any proposition has been proved, you must consider all of the

evidence that I have admitted that relates to the proposition.” CP 60 (Jury

3 Both the majority and dissent recognized that C.C.’s testimony was confusing
and inconsistent. Carson, 320 P.2d at 187 FN 13, 196.

18



Instruction 1). When considering all of the evidence, fraught with
contradictions and inconsistencies, no rational trier of fact could have found
each incident proved beyond a reasonable doubt. Consequently, the
presumption of prejudice cannot be overcome. “Kitchen requires a
presumption of prejudice whenever jury instructions are erroneous as to
unanimity, precisely because the error usually makes it impossible to
determine what the jury found factually. Without a unanimity instruction
in a multiple acts case, the jury might convict even though they were not
unanimous about any particular act having occurred.” Carmarillo, 115

Wn.2d at 73 (Utter, concurring)(citing Kitchen, 110 Wn.2d at 411.)

As Judge Worswick concluded in dissent, “Defense counsel’s
performance was deficient because he had no legitimate tactical reason to
justify declining a Petrich instruction. Carson has also met his burden to
show prejudice because the failure to give a Petrich is presumed to be
prejudicial, and, here the error was not harmless beyond a reasonable

doubt.” Carson, 320 P.2d at 196-97.

19



G. CONCLUSION

The right to effective assistance of counsel is “fundamental to, and
implicit in, any meaningful modern concept of ordered liberty.” State v.

AN.J., 168 Wn.2d 91, 96, 225 P.3d 956 (2010).

This Court should grant review because Carson was denied his
constitutional right to effective assistance of counsel where defense
counsel’s performance was deficient in objecting to a unanimity instruction

and Carson was prejudiced by counsel’s deficient performance.
DATED this A" day of May, 2014.

Respectfully submitted,

VALERIE MARUSHIGE
WSBA No. 25851
Attorney for Petitioner, David William Carson
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FILED
SOURT OF APPEALS
COUR Y sion 11

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II

STATE OF WASHINGTON, No. 43359-1-II
Respondent,
v |
DAVID WILLIAM CARSON, PUBLISHED OPINION
. Appellant. .

HUNT, J. — David William Carson appeals his jury trial convictions for three counts of
_ﬁrst degree child molestation. He argues that (1) the trial court vioiated his right to a unanimous
jury verdict by failing to provide a Petrich' unanimity instruction, (2) his trial counsel provided
ineffective assistance in successfully opposing the trial court’s giving a Pefrich unanimity -
instruction, and (3) the trial court violated his right to a public trial by sealing the jury =
questionnaires without a Bone-Club® hearing. In a Statement of Additional Grounds fdr Review

(SAG), Carson further asserts that (1) inconsistent testimony during the child hearsay hearing

! State v. Petrich, 101 Wn.2d 566, 572, 683 P.2d 173 (1984), ovefruled on other grounds by
State v. Kitchen, 110 Wn.2d 403, 405-06, 756 P.2d 105 (1988).

 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).
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and the jury trial unfairly prejudiced him; and (2) there was another “David” whom the victim
mentioned in the child forensic interview, which suggests that Carson was not the perpetrator.
We hold that defense counsel’s objection to a Petrich jﬁry instruction, if error, was invited and
that it did not constitute ineffective assistance of counsel. We affirm.
FACTS
I. CHILD MOLES'I"ATION
In 2009, David William Carsoﬁ moved in with his friend DH, DH’s fiancé—TH, and

their three children—C, M, and five-year-old CC.> In exchange for housing, Carson paid $250 a

month in rent, gave the family part of his food stamp allowance, performed household chores,

and watched the children while DH and TH worked.

In August 2010, TH was driving the children to a friend’s house when CC repeatedly
tried to get her attention. When TH responded, CC told her that Carson had “tried to put his
penis in his [CC’s] butt’® and that once Carson had put “string™ on his hands and tape on his

mouth. TH stopped the éar and called DH; she called the police when she arrivedat her friend’s

* house. After sbeakiﬁg with a police officer, TH scheduled a forensic interview for CC.

3 To provide some confidentiality in this case, we use 1mt1als in the body of the opmlon to
identify the victim, victim’s family. members, and other juveniles.

42 Report of Proceedings (RP) at 164.

32 RP at 168. TH testified that the “string” CC refers to is a “zip-tie” of the type they used to fix
arecliner in their home.
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On August 26, CC met with Cornelia Tl';omas, a forensic interviewer at Mary Bridge

‘Child Advocacy Center. During the interview, CC referred to Carson’s® penis as “business” b.ut

clarified that “business” meant “penis” by pointing to his private parts when Thomas asked him

to. show her what “business” meant.” CC detailed three occasions when Carson had tried to put

his “business” in CC’s bottom®; (1) when Carson tied CCs hands and put duct tape on his mouth

in TH’s room, (2) when Carson made CC look at a Spiderman blanket in CC’s bedroom, and (3)
when Carson twisted CC’s “business” in tht;, bathroom.”

Michele Breland, a nurse at Mary Bridge Children’s Hospital, later performed a medical

- examination on CC, during which CC told her that Carson had tried to punch CC, had put his

“business in [CC’s] bottom,” and had twisted CC’s penis. 4 Report of Proceedings (RP) at 389.

The physical examination results were inconclusive about whether CC’s condition was indicative

of sexual assault.

§ CC initially referred to Carson as his “uncle.” When Thomas asked what CC’s uncle’s name

_was, CC replied it was “David” and clarified that he had another uncle, “Mulkins,” who “doesn’t

do nothin’ to me, he tried fights with me on Halo games.” Pierce County Superior Court, Wash.,

Forensic Interview, State v. Carson, No. 10-1-04754-1, (Aug. 26, 2010), digital video recordmg
by Mary Bridge Child Advocacy, Center (on file with Wash. Court of Appeals, Div. II, No.
43349-1-1I) (Ex. 5), at 13 min., 56 sec.—13 min., 57 sec.

7 Pierce County Superior Court, Wash., Forensic Interview, Ex. 5, supra, at 13 min., 55 sec.—14
min., 3 sec.

% In response to Thomas’s question about when Carson put his penis in CC’s bottom, CC initially
mentioned a fourth incident—in CC’s “new house.” Pierce County Superior Court, Wash.,
Forensic Interview, EX. 5, supra, at 13 min, 58 sec, 14 min, 12 sec. CC did not, however,
provide any detail about this fourth instance.

% Pierce County Superior Court, Wash., Forensic Interview, Ex. 5, supra, at 13 min, 58 sec, 13
min., 55 sec.; 13 min., 59 sec.; 14 min., 3 sec.; 14 min., 19 sec.
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Pierce County Sheriff’s Department Detective Thomas Catey investigated the alleged
abuse of CC. Carson voluntarily met Catey at the sheriff’s office and told Catey that (1) he had
moved out of DH and TH’s home after DH accused him of sleeping with TH, and (2) he believed

DH and TH had fabricated CC’s molestation story in retaliation for leaving their home and

. placing them in a financial bind.

II. PROCEDURE

The State charged Carson with three counts of first degree child molestation. Carson

requested a jury trial. |
A. Child Hearsay Hearing; Voir Dire

CC’s mother, TH, testified at a pretrial child hearsay hearing to determine the
admissibility of CC’s statements to her the first time CC told her about Carson. She reiated CC’s
statements that Carson had tried to sodomize him and had once had taped CC’s mouth and tied
his hands. The trial court later ruled these child hearsay statements admissible. .

After the jurors filled out questionnaires, the trial court conducted voir dire. Based on the

“ 'co‘rnplétec'lwqii—eétib"nnéivreé, both counsel decided which jurors to excuse and which jurors to

question individually."°
. B. Trial Testimony
At trial, CC identified Carson as “Uncle David,” who had lived with his (CC’s) family. 2

RP at 103. CC testified that Carson had touched his (CC’s) bottom with his (Carson’s)

19 The parties did not designate the jury voir dire as part of the record on appeal. Thus, the
record before us fails to show that voir dire did not occur in open court.
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“busin.ess”ll in DH’s office, “where his computer games are”'?; in CC’s room; in the bathroom;
in his mother’s room; and in his dad’s “old room™; CC also described an incident in his mother’s
room when Carson had tied CC’s hands with plaétic strings and put duct tape on CC’s mouth.
On cross-examination, CC testified that he did not remember Carson having touched his (CC’s)
“business’; atall.”® 2 RP at 126.

TH testified that (1) Carson lived with her family during the summer of 2009 and took
care of the children while she and DH worked; (2) the day before Memorial Day weekend 2010,
Carson moved out after an argunient with DH; (3) on August 13, 2010, CC told her “that David
tried to put his penis in his [CC’s] bu’ct,"’14 after putting “string”'® on CC’s hands and tape on his
mouth; and (4) after that day, CC did not want to get d;essed in front of family members, stopped
leaving the restroqm door open, and became more aggressive. Detective Catey testified that
Carson told him he had moved out of TH’s home after DH accused him of sleeping with TH,
denied. any sexual contact with CC, and believed DH and TH had fabricated CC’s molestation

story in retaliation for his leaving them in a financial bind.

' CC clarified that “business” is “[sJomething that you use to go to the bathroom” and that he
did not know any other name for “business.” 2 RP at 105. CC testified that Carson’s “business”
never went inside his bottom. 2 RP at 111.

122 RP at 109.

1 Much of CC’s frial testimony was inconsistent and confusing.

Y2 RP at 164.

152 RP at 168.
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Child forensic interviewer Thomas testified that she had recorded her August 26, 2010
interview with CC approximately two weeks aftér CC’s disclosure to TH. During this interview,
CCV disclosed a twisting of his “busine;v,s” (Which he later identi'ﬁéd as a penis by pointing to that
area of his body); a time when he was duct taped, had his hands tied with plastic string, énd had a
penis “going into hlS bottom™; and identified Carson as the perpetrator. 3 RP at 218. The trial
court admitted into evidence CC’s hearsay étate;nents to Thomas and the DVD (digital video
disk)-recording of this inteﬁiew, ‘which Thomas had 1abele.:d with her ihitials; the jury viewed

“this DVD during trial.

Carson testified that he had known DH since 1996 and had moved in with DH and TH in
2009 after Carson had an altercation Qim his brother. Carson menﬁéned an agreement that he
would pay TH and DH i'ent, give them $150 of his food stamps, and watch the children. Carson
also mentioned that DH owned pornography and that he (Carson) had caught CC watching
pornography once. ‘Carson further testified that in May 2010, DH accused him of éleeping with
TH, which prompted Carson to move out, which then upset DH and TH because they had no one

%o wateh fheir children. Carsn demied bathing t.he“ 'c'ﬁ'iidie'n," helping CC in the bathroom,
touching CC"s penis, tying up CC, or having access to zip-ties.

Mary Bridge 'Children’s Hospital nurse Bréland testified that when she performed a
physical examination of CC on August 26, 2010, CC had asked her whether she was going to
check his “Business”'(pointing to his penis) and told her that Carson had tried to punch him and
put “his business in [CC’s] bottom,” which made him feel like he had to “poop,” and that Carson
had tried to twist CC’s “buéiness.” 4 RP at 390, 389, 391. Breland found no sign of trauma and

nothing unusual on CC’s penis and testicles; his anus appeared normal. Based on CC’s physical
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examination, Breland could not conclusively say that CC’s condition was indicative of sexual
assault.
C. Jury Instructions

The trial court and counsel discussed whether to give a Petrich jury instruction. The

State had included in its proposed jury instructions the following Petrich instruction:
. To convict the defendant on any count of Child Molestation in the First

Degree, one particular act of Child Molestation in the First Degree must be

proved beyond a reasonable doubt, and you must unanimously agree as to which

-act has been proved You need not unanimously agree that the defendant

committed all the acts of Child Molestation in the First Degree.
Clerk’s Papers (CP) at 38 (Jury Instruction 3).

Carson’s counsel, however, explained that he had purposefully not proposed a Petrich
instruction because he did not think one was necessary for the three separate and distinct
incidents at hand. Instead, he believed that (1) a Petrich instruction was required only when the

child talks about five or six incidents and just one is charged; and (2) more importantly, a Petrich

instruction would confuse the jury. The next day, Carson’s counsel reiterated that he had

deliberately omitted a Petrich instruction from his proposed instructions because he saw no need

for one and a Petrich instruction “becomes a problem” because it would “confuse the heck out of
this jury” and potentially mislead the jury. 4 RP at 405, 406.

When the trial court asked Carson’s counsel if he was objecting to giving a Petricﬁ
instruction, he responded in the affirmative. When the trial court asked if; Carson’s counsel

objected to WPIC_“_ 4.25 (the “Petrich instruction”), he replied, “I think it’s confusing, yes.” 4

1611 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL 425, at
110 (3d. ed. 2008) (WPIC).
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RP at 408. The trial court then asked whether Carson’s counsel thought it would be error to give
a Petrich instruction, to which he responded, “I do.” 4 RP at 409. Based on defense counsel’s
strong, repeated obj éctions, the trial court did not give the jury a Petrich instructi_on.

: The trial court did, however, instruct the jury that its verdict must be unanimous:

As jurors, you have a duty to discuss the case with one another and to
deliberate in an effort to reach a unanimous verdict. Each of you must decide the
case for yourself, but only after you consider the evidence impartially with your
fellow jurors. During your deliberations, you should not hesitate to re-examine
your own views and to change your opinion based upon further review of the
evidence and these instructions. You should not, however, surrender your honest
belief about the value or significance of evidence solely because of the opinions
of your fellow jurors. Nor should you change your mind just for the purpose of
reaching a verdict.

CP at 72 (Jury Instruction 12). The trial court further instructed the jury: “A separate crime is
charged in each count. You must decide each count separately. Your verdict on one count
should not control your verdict on any other count.” CP at 63 (Jury Instruction 3).

The trial court also gave the jury a 'separa'te “to convict” instruction for each of the three -
charged counts, listing the following elements of child molestation that the State needed to prove

* beyond a reasonable doubt:

To convict the defendant of the crime of child molestation in the first
degree as charged in Count I, [II, ITT] each of the following elements of the crime
must be proved beyond a reasonable doubt:

(1) That between the dates of April 1, 2009, and May 31, 2010, the
defendant had sexual contact with C.C.;

(2) That C.C. was less than twelve years old at the time of the sexual
contact and was not married to the defendant-and not in a state registered
domestic partnership with the defendant; |

(3) That C.C. was at least th1rty-s1x months younger than the defendant;
and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.
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On the other hand, if, after weighing all the evidence you have reasonable
doubt as to any one of these elements, then it will be your duty to return a verdict

of not guilty.

CP at 67, 68, 69 (Jury Instructions 7, 8, 9).
D. Closing Arguments; Verdict

During closing argument, the State focused on the evidence and distinguishing
characteristics ‘of three distinct acts of child molestation that occurred on three different dates at
three separate locations: (1) the incident in the bathroom when Carson twisted CC’s “busihess,”
(2) the incident in TH’s room when Carson tied CC’s hands and placed tape over his mouth, and
(3) the incident in CC’s bedroom when Carson placed his penis in CC’s anus while making CC
look at a Spiderman blanket. 4 RP at 427-30. The State also explained to the jury that despite
the evidence of several acts, it was asking the jury to focus on only three specific acts: Carson’s
twisting of CC’s penis as the first act and the incidents in TH’s room and CC’s bedroom as the
second and third acts: |

[STATE]: ... The allegations in this case are that the defendant placed his hand
. and twisted, according to [CC], his penis on one occasion while he was in the

bathroom. . . .

[..] '

... [CC], you’ll remember, described several different times the defendant tried
to put his penis in his bottom: In his room, in his mom’s room, in the office. He
described several different occasions.

Some he was able to describe with greater specificity than others, and
there’s two that the State is focusing on and would like you to focus on for
purposes of your deliberations; one that occurred in his room, and the instant one
that I’m referring to right now that occurred allegedly in his mother’s room.

4 RP at 424, 428 (emphasis added).
During Carson’s closing argument, his counsel noted the State’s burden to prove its case

beyond a reasonable doubt; Carson’s learning disability and his resultant susceptibility to TH and
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DH’s taking advantage of him; their coaching CC to accuse Carson of molestation, in revenge
for leaving them in a financial .bind without a babysitter, household servant, and rent and food
contributor; and the weak merely circumstantial evidence of molestation. In support of his
argument to the jury to acquit, co@sel stressed CC’s convoluted, contradictory, and “jumbled
mess” of “confusing” statements during the forensic interview and at trial. 4 RP at 454. During
deliberations, the jury followed defense counsel’s closing argument suggestion and asked to
review the DVD of Thomas’s forensic interview of CC, during which he had told iler about the
same three molestation incidents on which the State had focused during ifs closing argument.
The jury found Carson guilty of all three counts. He appeals.
| ANALYSIS
I. SEALED JURY QUESTIONNAIRES
Carson first argues that the trial court violated his right to a public trial by sealing the jury
questionnaires without first conducting a courtroom-closure analysis under Bone-Club. As
" Carson correctly notes in his reply brief, our Supreme Court'recently held that the trial court’s
sealing of juror questionnaires without a 'Boné-jCIub' analysis does not violate a defendant’s
public trial rights. See Reply Br. of Appellant at 3 (citing State v. Beskurt, 176 Wn.2d 441, 447,

293 P.3d 1159 (2013)). Finding Beskurt disposiﬁve,17 we do not further address this issue.

17 As in Beskurt, the jury here completed the questionnaires before voir dire. Moreover, trial
counsel did not use the questionnaires as a substitute for voir dire, but instead used them as a
“screening tool.” See Beskurt, 176 Wn.2d at 447.

10
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II. PETRICH INSTRUCTION
Carson next challenges the trial court’s failure to give a Petrich instruction on two
grounds—(1) such failure was reversible error, and (2) his defense counsel rendered inefféctive
assistance in objecting to the trial court’s proposed giving such instruction. We hold that the
invited error doctrine bars Carson’s first challenge. See State v. Kyllo, 166 Wn. 2d 856, 861-62,
215 P.3d 177 (2009). With respect to his second challenge, we hold that Carson fails to show
deficient performance and, thei'efore, fails to meet the test for ineffective assistance of counsel.
A. Invited Error
Carson first argues that the trial court violated his constitutional right to unanimous jury
verdicts by failing to give a Petrich instruction.'® The State responds that (1) a Petrich
instruction was not necessary becaﬁse the prosecutor elected for the jury’s consideration three
distinct acts to support the three separate counts of child molestation, and (2) Carson invited the
error when he objected and asked the trial court not to give a Petrich instruction. We hold that
because Carson invited this claimed errobr, he cannot raise if on appeal. |
* The invited error doctrine is a strict rule that precludes a criminal defendant from seeking
appellate review of an error he helped create, even when the alleged erfor involves constitutional

rights. State v. Studd, 137 Wn.2d 533, 546-47, 973 P.2d 1049 (1999); State v. Henderson, 114

1814 Petrich our Supreme Court held,

When the evidence indicates that several dlstmct criminal acts have been
. committed, but defendant is charged with only one count of criminal conduct, jury
unanimity must be protected. ... The State may, in its discretion, elect the act
upon which it will rely for conviction. ... When the State chooses not to elect,
this jury instruction must be given to ensure the jury’s undeistanding of the
unanimity requirement.
Petrich, 101 Wn.2d at 572.

11
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Wn.2d 867, 87071, 792 P.2d 514 (1990) (citing State v. Boyer, 91 Wn.2d 342, 344-45, 588 P.2d
1151 (1979)). This.doctn'ne applies to alleged failures to provide a Petrich unanimity jury
instruction. For example, in State v. Corbett, 158 Wn. App. 576, 592, 242 P.3d 52 (2010), we
held that where the defendant proposed jury instructions that did not include a Petrich
instruction, the invited error doctrine precluded him from challenging on appeal for the first time
. the trial court’s failure to provide a Petrich unanimity instruction:
. Corbett argues that the trial court failed to instruct the jury that it must find
separate and distinct acts supporting each count and enter unanimous verdicts

based on these separate and distinct acts. Corbett requests that we vacate three of

his [four] convictions on this ground. But Corbett proposed the jury instructions

he now seeks to challenge[.] Accordingly, Corbett invited any error.

Corbett, 158 Wn. App. at 591-92 (citing State v. Phelps, 113 Wn. App. 347, 353, 57 P.3d 624
(2002); Henderson, 114 Wn.2d at 870-71).

Carson more overtly invited omission of a Petrich instruction than did Corbett: Corbett
simply failed to include a Petrich instruction w1th his proposed instructions. Corbert, 158 Wn.
App. at 585-86, 591. But Carson deliberately omitted a Petrich instruction from his proposed
jury instructions and then repeatedly and strenuously opposed the trial court’s plan fo give a
Petrich instruction, as the following colloquy illustrates:

[THE COURT]: My understanding is both sides have put together packets of

instructions, and the only difference is whether or not Washington Pattern

Instruction 4.25, WPIC 4.25, sometimes called the “[Petrich] instruction,” can be .

given,

[CARSON’S COUNSEL]: I left it out of mine, Your Honor, and I’ll explam to
the Court why. I think I did off the record.

So because we have multiple counts here, to me, this child’s testimony

was a muddled mess, . . . we still have multiple counts, and I think the [Petrich]
instruction wasn’t designed for that. Obviously, Your Honor is going to make the

12
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final decision, but 1 wanted to give you and the State the reason why I didn’t put it
in there.

[THE COURT]: So you’re obJectlng to giving the [Petrich] 1nstruct10n Mr.
Sepe?

[CARSON’S COUNSELY]: I am for the reasons that I indicated. I looked at

[Petrich] and I looked at the comments that indicate, as I read 1t that it should

only be used where you’re alleging one count but multiple acts Here, we’re not

doing that. I didn’t feel it was needed.

[THE COURT]: You’re objecting to 4.25?

[CARSON’S COUNSEL]: I think it’s confusing, yes.

[THE COURT]: You think it would be error to give 4.25?

[CARSON’S COUNSELJ: Ido.
4 RP at 404-09. After the trial court sustained Carson’s counsel’s objection and withdrew the
Petrich instruction from the stack it was going to read to the jury, the trial court again inquired:

[THE COURT]: Mr. Sepe, any objections or exceptions?

'_ [CARSON’S COUNSEL]: We have no objections to the instructions [to be]
given by the Court or the failure to give any instruction of the defense.

[THE COURT]: And the defense was opposed to giving the [Petrich] instruction.

[CARSON’S COUNSEL]: We were, and I think we made a clear record as to
why we didn’t think it was necessary.

4 RP at 410. Because Carson affirmatively opposed the trial court’s giving the jury a f’etrich

unanimity instruction, the invited error doctrine precludes his claii:ning this as error on appeal.

13
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B. Effective Assistance of Counsel

Carson next argues that his trial counsel rendered ineffective assistance in that his
objection to the trial court’s giving a Petrich instruction constituted deficient representation and
the trial court’s. resultant failure to provide this instruction was “‘presumed to result in
prejudice.”” Br. of Appellant at 19 (quoting State v. Coleman, 159 Wn.2d 509, 512, 150 P.3d
1126 (2007)). The State counters that defense counsel’s _objection to the proposed Petrich
instruction was legitimate trial strategy and that Carson failed to demonstrate prejudice. Br. of
Resp’t at 10, 13. We hold that defense counsel’s objection to the proposed Petrich instruction
was legitimate trial strategy, not deficient performance, and thus not ineffective assistance of
counsel.

1. Standard of review

To prevail on an ineffective assistance of counsel claim, a defendant must show both
deﬁéient performance and resuiting ;;rejudice; failure to show eithe; prong defgats such claim.
State v. McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002). Because Carson fails to satisfy the
~ deficient performance prong, we do not address the second, prejudice prong of the test. McNeal,
145 Wn.2d at 362.

We review an ineffective assistance claim de novo, beginning with a strong presumption
that trial counsel’s performance was adequate and reasonable and giving exceptional deference
when evaluating counsel’s strategic decisions. Strickland v. Washington, 466 U.S. 668, 689, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Grier, 171 Wn.2d 17, 33, 246 P.3d 1260 (2011)

(citing Kyllo, 166 Wn.2d at 862), adhered to in part on remand, 168 Wn. App. 635, 278 P.3d

14
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225 (2012). Thus, to establish deficient performance, a defendant must show that counsel’s
performance fell below an objective standard of reasonableness. McNeal, 145 Wn.2d at 362.
Given the deference we afford defénse counsel’s decisions in the course of
representation, the threshold for deficient performance is high. Grier, 171 Wn.2d at 33. There is
a strong presumption that counsel has rendered adequate assistance and has made all significant
decisions By exercising reasonable professional judgmc;,nt. State v. Lord, 117 Wn.2d 829, 883,
822 P.2d 177 (1991). Thus, “[w]hen counsel’s conduct can be categorized as 1egitima§e trial
strategy or tactics, performance is not deficient.”’® Kyllo, 166 Wn.2d at 863. Generally,
legitimate trial strategy cannot serve as the basis for a claim of ineffective assistance of counsel.
Lord, 117 Wn.2d at 883. Such is the case here.
2. Perfonﬁance not deficient
Carson fails to show that his counsel’s performance was deficient. We disagree with him
and the dissent that defense counsel declined the Petrich instruction under a mistaken belief that
this instruction was unnecessary. On the contrary, the record shows that Carson’s counsel (1)
had carefully and strategically considered whether it was in his client’s best interest for the trial
court to give the jury a Pet'rz'ch instruction, and (2) deéided to oppose giving the. Petrich
instruction té avoid confusing the jury (not simply, as Carson aéserts for the first time on appeal,
because he was under a mistaken belief about the law). Defense counsel’s tactical decision to

. avoid jury confusion was legitimate trial strategy—a general credibility attack on the victim’s

19 A criminal defendant can rebut the presumption of reasonable performance by showing that
his counsel’s representation was unreasonable under prevailing professional norms and that there
is “no conceivable legitimate tactic” that explains counsel’s performance. Grier, 171 Wn.2d at
33 (citations omitted). Again, such is not the case here.

15
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”20

“muddled mess™" of coached testimony advanced by defense counsel’s strenuous argument to

the trial court that giving the Petrich instruction would result in the very evil that such an
instruction is noﬁnally intended to prevent—jury confusion.

The following colloquy about the proposed jury instructions demonstrates this focal point
of counsel’s trial strategy:

[CARSON’S COUNSEL]: I left [the Petrich instruction] out of [my proposed
instructions], Your Honor, and I’1l explain to the Court why. .

Generally, when you read the comments to the [Petrzch]. mstructlon, it
doesn’t apply, as I understand it, to multi-count cases because the way it’s read
could confuse the jury. Normally it’s when you have one count but you have like
six possible acts that could have accounted for.

Say, for example, hypothetically the State charged him with one count of
child molestation and yet the child describes perhaps an incident in one bedroom,
something in an office, and something in another bedroom. The jury, under
[Petrich), would have to decide which of those one acts unanimously do they
agree on to support the charge beyond a reasonable doubt.

It becomes a problem when you have multiple counts because look what it
says in the second sentence: “To convict the defendant on any count of child
molestation, one particular act of child molestation in the first degree must be
proved beyond a reasonable doubt.”

The reason that comment is there and even though the jury is given
Instruction 3.01, that each count is to be considered by you separately and your
_ verdict on one doesn’t affect your verdict on the other, the reason that they give
you that little warning under the comment is to avoid the possibility that, well, if

you find that he committed one act, then he must have committed all the counts.

20 4 RP at 406.

16
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So I elected, when reading the comment, when reading and looking at this
case, saying we’re going to confuse the heck out of this jury and there’s a
possibility they could be misled into thinking that this means to convict him on
any count, they must agree on, at least, one act.[*']

4 RP at 404-06 (emphasis added).

When the trial court sought to clarify that defense counsel objec;,ted to giving the Petrich
instruction, counsel reiterated his trial strategy, again focusing on the confusion it would cause
fo-r th;a jury and asserting it would be error to give such instruction in this case:

[THE COURT]: So you’re objecting to giving the [Perrich] instruction, Mr.
Sepe? ‘

[CARSON’S COUNSEL]: I am for the reasons that I indicated. I believe there’s
one count and you have multiple alleged acts. When you have something like
this, if you look at—although this child’s testimony was muddled, inconsistent
and confusing as heck, and the tape wasn’t much better, there seems to be
something that happened in his bedroom, something that happened involving
twisting “the business” in the bathroom, maybe, or an office, depending on which
version you believe, something that appears to may have happened in his
mother’s room. So when I looked at that, I said, well, there’s three somewhat
- distinct acts here, albeit confusing. And I looked at [Perrich] and I looked at the
comments that indicate, as I read it, that it should only be used where you’re
alleging one count but multiple acts. Here, we’re not doing that. I didn’t feel it
.. was needed.

[THE COURT]: You’re objecting to 4.257?

[CARSON’S COUNSELY]: I think it’s confusing, yes.

21 Counsel also argued:

So because we have multiple counts here, to me, this child’s testimony
was a muddled mess but assuming that isn’t the case for purposes of argument,
we still have multiple counts, and I think the [Petrich] instruction wasn’t designed
for that. Obviously, Your Honor is going to make the final decision, but I wanted
to give you and the State the reason why I didn’t put it in there and why I only put
it in there when I have a one-count case but there’s a possible six acts to choose
from.

4 RP at 406.
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| [THE COURT]: You think it would be error to give 4.257
[CARSON’S COUNSEL]: /do. |
4 RP at 408-09 (emphasis added).
Consistent with thi§ expression of triall strategy, Carson’s counsel avoided discussing

spe;:iﬁc incidents in his closing argument and argued instead that CC’s testimony and statements

. were so muddled, inconsistent, and confusing that they created a reasonable doubt about whether

Carson had committed any of the acts or the charged crimes,

[CARSON’S COUNSEL]: ... But then on the testimony it was a jumbled mess
of old house, new house, this bathroom. We had more than a dozen I-don’t-
knows and I-don’t-remembers.
[...] :
It makes no sense. His testimony, this taped statement, is all over the place. It’s

an inconsistent, jumbled, confusing mess, and yet that’s what the State wants you
to.believe beyond a reasonable doubt is the evidence that proves that my client is -
guilty beyond a reasonable doubit.
[A]nd you see that this is as jumbled a mess as to what came from there.

And the big question I think you need to ask yourselves in this case is, do I

feel comfortable convicting three counts or of any count of a charge like this
based on that, that jumbled, confusing mess?

4 RP at 450, 454-55, 457.

We hold that Carson’s counsel’s decision to oppose giving a Petrich instruction was a

reasonable trial strategy to avoid jury confusion, that Carson fails to r_ebut the strong deferential -

presumption that counsel’s performance was not deficient, and that consequently his ineffective
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assistance of counsel argument fails.?
III. STATEMENT OF ADDITIONAL GROUNDS

In his SAG, Carson a;sserts- fhat (1) TH’s testimonies at the. child hearsay hearing and at
trial were inconsistent, thus prejudicing him; and (2) in his interview with Thomas, CC identified
another person known as “David.” SAG at 1-2. These claims fail to require reversal.

Carson claims that during the child hearsay hearing, TH testified that when CC told her
about Carson, she ;;1<ept driving to her friend[’js house”; but during the jury trial, TH testified
that she “pulled over at a place and got out and called her [bloyfriend.” SAG at 2. Carson
ﬁcorrectly mischaracterizes TH’s testimony. Although TH testified at the child hearsay hearing

that she had initially continued driving; she also testified that she had eventually stopped her

2 Because we hold that Carson fails to show deficient performance, we do not address the

_ prejudice prong of the ineffective assistance of counsel test. Both Carson and the dissent cite

Coleman for the proposition that omission of a unanimity instruction is presumed to result in
prejudice. But the presumption of prejudice in Coleman was in the context of harmless error
analysis, not in the context of an ineffective assistance of counsel claim. See Coleman, 159
Wn.2d at 511. The presumption of prejudice in an ineffective assistance of counsel claim is
limited to “the complete denial of counsel and comparable circumstances” such as (1) where a
defendant “is denied counsel at a critical stage of his trial”; (2) where “counsel entirely fails to
subject the prosecution's case to meaningful adversarial testing”; (3) where the circumstances are
such that “the likelihood that any lawyer, even a fully competent one, could provide effective
assistance is so small that a presumption of prejudice is appropriate without inquiry into [the]
actual conduct of the trial”; and (4) where “counsel labors under an actual conflict of interest.”
In re Pers. Restraint of Davis, 152 Wn.2d 647, 674, 101 P.3d 1 (2004) (internal quotation marks
and footnoted citations omitted) (quoting Visciotti v. Woodford, 288 F.3d 1097, 1106 (9th Cir.),
rev’d on other grounds, 537 U.S. 19, 123 S. Ct. 357, 154 L. Ed. 2d 279 (2002)). Carson fails to
show that any of these circumstances—comparable to “complete denial of counsel”—are present
here. See Davis, 152 Wn.2d at 674. Therefore, there is no presumption of prejudice.
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vehicle® Contrary to Carson’s claim, the recofd shows that TH’s child hearsay hearing
testimony was not inconsistent with her jury trial testimony.

Carson also appears to assert that CC identified the wrong defendant by alleging that
- during CC’s forensic interview with Thomas, CC mentioned a “Mulkins,” who happens to be
“David” Mulkins. SAG at 1. Again, Carson‘ mischaracterizes the record. The recording of this
interview shows that when CC mentioned Mulkins, it was in response to Thomas’s asking CC
what his uncle’s name was, to which CC responded, “David. . . . My other [uncle] is Mulkins and
he doesn’t do nothin’ to me, he tried fights with me on Halo games.”** When Thomas asked if
“Uncle David” was the one who had put his penis in CC’s bottom and twisted CC’s business, CC
' nodded affirmatively.?’ The record thus shows that when CC mentioned Mulkins, he was merely
distinguishing between his two uncles—"Uncle David” (Carson), who had molested him; and his

other uncle, “Mulkins” (David Mulkins), who had not molested him.

3 In Report of Proceedings (Vol. 1) at 61:
[THE STATE]: Did you continue driving?
[TH]: Yes.
[THE STATE): Was that difficult for you?

[TH]: Yes.
[THE STATE]: At some point did you stop the vehicle or pull over?
[TH]: Yes.

24 pierce County Superior Court, Wash., Forensic Interview, Ex. 5, supra, at 13 min., 56 sec.,—
13 min., 57 sec. (emphasis added),

%5 pierce County Superior Court, Wash., Forensic Interview, Ex. 5, supra, at 13 min., 57 sec.

20



No. 43359-1-11

Moreover, at trial, CC accurately identified Carson as “Uncle David,” the perpetrator:

[THE STATE]: And who is David?
[CC}: My Uncle David.

[THE STATE]: Do you see your Uncle David anywhere in the courtroom today?
[CC]: Right there.

[THE STATE]: And, Your Honor, I would ask that the record reflect that the
witness has identified the defendant.
2 RP at103. This part of the record shows that even if CC knew another “David” in addition to
Carson, CC accurately identified Carson as the person who had molested him. Contrary to

Carson’s assertions, nothing in the record supports Carson’s allegation of mistaken identity.

)

I concur:

‘ Penoyazﬁ’j V o
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WORSWICK, J. (dissenting) — I disagree with the maj ority’s holding that David William
Carson’s counsel was not ineffective. In my opinion, defense counsel’s decision to decline a
Petrich®® instruction cannot be characterized as a legitimate trial tactic, and, therefore, his
performance was deficient. Further, counsel’s error was prejudicial. Carson has met his burden
to show ineffective assistance of coun;el, and I disagree withvthe majority’s opinion holding
otherwise. Accordingly, I would reverse Carson’s convictions for three counts of first degree
child molestation.

1. DEFICIENT PERFORMANCE

Defense counsel’s performance is deficient if it falls below an objective standard of
reasonableness. State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995). To
overcome the presumption that counsel’s performan‘ce was reasonable, counsel’s conduct rﬁust
be devoid of any conceivably legitimate trial strategy. State v. Grier, 171 Wn.2d 17, 42, 246
Pi3d 1260 (2011). In somé instances failing to request a jury instruction may be a legitimate trial

tactic. See State v. Yarbrough, 151 Wn. App. 66, 90, 210 P.3d 1029 (2009) (“[F]ailure to request

alnmtmgmsu'uc{lon fb_r'evidehce‘ admitted under ER A40'4(b) 'ihéy be a 'leg.i'tirmté-téctic'aln o

decision not to reemphasize damaging evidence.”). Such is not the case here.

| In Washington, defendants have a constitutional right to a unanimous jury verdict. See

State v. Badda, 63 Wn.2d 176, 181-82, 385 P.2d 859 (1963). A Petrich instruction is necéssary
to protect a defendant’s right to a unanimous jury verdict. Petrich, 101 Wn.2d at 569. When

defense counsel rejected the proposed Petrich instruction, defense counsel unilaterally waived

Carson’s right to a unanimous verdict. Although a defendant may waive the right to a 12-person

% State v. Petrich, 101 Wn.2d 566, 683 P.2d 173 ,(1984).
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jury, or to a jury altogether, a defendant may not waive his right to a unanimous verdict should
the defendant elect a jury trial. State v. Noyes, 69 Wn.2d 441, 446, 418 P.2d 471 (1966) (When a
hung jury stands 11 to 1 for acquittal, defendant is not permitted to waive a unanimous verdict
and accept the vote of 11 jurors as a valid verdict.) Accordingly, defense counsel’s waiver of
Carson’s right to a unanimous verdict is per se unreasonable.

Second, defense counsel declined the Petrich instruction under the mistaken belief that a
Petrich instruction was unnecessary in this case. When asked about the Petrich instruction

defense counsel stated:

I didn’t [propose a Petrich instruction], and the reason I didn’t, obviously, -
from [C.C.’s] testimony it was all jumbled up. I don’t know what happened,
where, and new, old, or whatever, but from the videotape at some point there
seemed to be three separate and distinct incidents, one in his room, one in his

- mother’s room, and one in the bathroom.

Normally Petrich instructions come up where the child talks about five or
six incidents and one of them is charged, and then Petrich says well, you have to
agree on whatever actitis. .

Here, 1 didn’t feel that there was a need for that because even though it
was a jumbled mess, there were, at least, three separate and distinct incidents
referred to, and I didn’t think Petrich was necessary, but that’s certamly the

_ Court’s discretion.

3 Report of Proceedings (RP) at 334-35. But defense counsel was mistaken, A Petrich -
instruction is required in cases where the State charges multiple counts based on “generic
testimony” regarding prolonged and consistent sexual abuse. State v. Hayes, 81 Wn. App. 425,
430-31, 914 P.2d 788 (1996). In Hayes, Division One of this court stated:
In sexual abuse cases where multiple counts are alleged to have ‘occurred
within the same charging period, the State need not elect particular acts associated
with each count so long as the evidence “clearly delineate[s] specific and distinct

incidents of sexual abuse” during the charging periods. The trial court must also
instruct the jury that they must be unanimous as to which act constitutes the count
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" charged and that they are to find “separate and distinct acts” for each count when

the counts are identically charged.
81 Wn. App. at 431 (footnotes omitted). Here, the State charged Carson4 with three counts of
rape of a child. C.C.’s testimony establishes some distinct acts of sexual abuse, but also includes
“generic testimony” regarding ongoing abuse. Therefore, a Petrich instruction was required. I
cannot be convinced that basing a decision 6n an erroneous view of tﬁe law can be characterized
asa iegitimate trial tactic. |

Third, defense counsel declined the Petrich instruction based on his assertion that the
instruction would needlessly confuse the jury. Jury instructions.are proper when they permit the
parties to argue their theories of the case, do not mislead the jury, and properly inform the jury of
t?pe applicable law. State v. Barnes, 153 Wn.2d 378, 382, 103 P.3d 1219 (2005). Therefore, it
stands to reason that defense counsel ma}; decline, or the trial court may reject, a jury instruction
that is misleading. However, it is unreasonable to believe that the jury will be misled or
confused by an instruction that is an accurate statement of applicable law required to protect a
specific constitutional right. In my opinion, defense counsel’s conduct is as unreasonable as
declining a reasona‘t;le doubt instruction on the theory that the deﬁnition.qf reasonable doubt may
confuse the jury.

Here, defense counsel’s reasons for declining the Petrich instruction are fundamentally
unreasonable. When defense counsel’s actions are unreasoﬁable or based on misunderstandings
of the law, I do not believe they can be characterized as legitimate trial tactics or strategies.

Accordingly, I would hold the defense counsel’s performance was deficient.
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II. PREJUDICE

To prevail on his claim of inefféctive assistance of counsel, Carson must also show
preJ;udice. When the State presents eyidencé of multiple acts that could each form tﬁe basis of
one charged crime, “either the State must eleét which of such acts is relied upon for a conviction
or the court must instruct the jury to agree on a specific criminal act.” State v. Coleman, 159
Wn.2d 509, 511, 150 P.3d 1126 (2007). “Where there is neither an election nor a unanimity
instruction in a multiple acts case, omission of the unanimity instruction is presumed to result in
prejﬁdice.”27 Coleman, 159 Wn.2d at 512.

“Fﬂlﬁe to give the Petrich instruction, when required, violates the defendant’s
constitutional right to a unanimous jury \./e.rdict and is reversible error,' unless the error is
harmless.” State v. quenhoz_zse, 166 Wn.2d 881, 894, 214 P.3d 907 (2009) (citing State v.
Camarillo, 115 Wn.2d 60, 64, 794 P.2d 850 (1990)). Specifically, in cases where the trial court

’

failed to give a required Petrich instruction “the standard of review for harmless error is whether

27'The State clearly chose not to elect. During the discussion regarding the Petrich instruction
the State asserted:

Your honor, I need to go back and look at the case law. My understanding
of Petrich is the State needs to either elect a specific date, incident time per
charge or if they failed to elect, a Petrich instruction is required.

We have not elected. What we have done is we have charged three counts
of identical offenses during the same period of time, so I, frankly, think, and I just
wanted to speak with [defense counsel] about this to see if he and I were of like
mind, I think [the Petrich instruction] is required, frankly, but that would be the
only difference between my proposed [instructions] and the defense proposed
[instructions].

3 RP at 335-36 (emphasis added). The State later confirmed that it was not electing during a
second conversation regarding the use of the proposed Petrich instruction.
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a ‘rational trier of fact could find that each incident was proved beyond a reasonable doubt.””
Camarillo, 115 Wn.2d at 65 (quoting State v. Gitchel, 41 Wn. App. 820, 823, 706 P.2d 1091
(1985)).

Reviewing courts have held that failure to give a Petrich instruction is harmless when
“the evidence presented was sufficient to establish that each crime had occurred, there was no
conflicting testimony, and the victim provided specific detailed testimony.” Bobenhouse, 166
Wn.2d at 894 (citing Camarillo, 115 Wn.2d at 70). Here, the victim did not provide specific
detailed testimony. His testimony was vague, confusing, and, at times, inconsistent. Further,
Carson testified and specifically denied the allegatio;is of abuse. Accordingly, I am not
convinced that the error was harmless beyond a reasonable doubt. Because the error was not
harmless, this court presumes that the error was prejudicial to Carson, and he has met his burden
under the second proﬁg of the ineffective assistance of counsel test.

Carson is required to show both counsel’s performance was deficient and counsel’s

deficient performance prejudiced him. Defense counsel’s performance was deficient because he

"had' no .lé‘gAi'ti-Ir'xéte-tayc't-iéél. reason to Jusnfy déélihing a Petrich instruction. Carson has also met

his burden to show prejudice because the failure to give a Petrich is presumed to be prejudicial,
and, here, the error was not harmless beyond a reasonable doubt. Therefore, I believe that
Carson has met his burden to prove ineffective assistance of counsel and I would reverse.

" Worswick, C.J.
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