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I IDENTITY OF PETITIONER AND INTRODUCTION

Petitioner/Defendant the City of Tacoma (“Tacoma”) seeks review
under RAP 13.4(b)(1), (2), and (4). This case presents significant
recurring legal questions regarding the condemnation of riparian rights,
the application of res judicata, and the resolution of cross motions for
summary judgment.

This Court has repeatedly recognized the importance of finality for
judgments determining real property rights. In 1921, in City of Tacoma v.
Funk, Tacoma condemned and acquired all the land parcels and other real
property rights required to build and operate two hydroelectric dams on
the North Fork of the Skokomish River. Plaintiffs (“the Richerts”) are the
current owners of land located downstream from the dams. Under the
final judgment in Funk, Tacoma compensated the Richerts’ predecessors
for the reduction in the value of their real property caused by taking some
of the rights attached to their land, including all riparian rights. These
riparian rights include the right to control the water level in the river
channel. De Ruwe v. Morrison, 28 Wn.2d 797, 808, 184 P.2d 273 (1947).

Since 1924, the City has diverted most of the waters of the North
Fork for hydroelectric power generation, with flow levels varying over the
years. Beginning in 1988, federal and state regulators required Tacoma to

maintain constant minimum flows in this tributary to accommodate
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endangered fish species. In 2010, the Richerts sued Tacoma, seeking
additional compensation for damage to the value of their properties
allegedly caused by the level of water flowing in the channel. The Court
of Appeals rejected Tacoma’s res judicata defense as a matter of law,
ruling that in Funk Tacoma “condemned only the right to deprive the
parcel owners of their ability to use water.” Richert v. Tacoma Power
Utility,  Wn. App. _ , 319 P.3d 882, 888-90 (2014). This Court should
accept review for three reasons:

First, the Court of Appeals’ ruling conflicts with established case
law regarding the scope of riparian rights. Riparian rights are not limited
to water use, and the Richerts may not sue Tacoma for its lawful exercise
of property rights the City already paid to acquire. Because the Court of
Appeals’ ruling threatens established property rights and jeopardizes
utility operations throughout the state, this Court should accept review
under RAP 13.4(b)(1) and (4).

Second, in determining the res judicata effect of the prior
judgment, the Court of Appeals chose to rely on portions of selected
pleadings in Funk referring to water use, but disregarded other parts of the
record establishing the broad scope of Tacoma’s condemnation. The
Court of Appeals’ approach conflicts with precedents including Large v.

Shively, 186 Wash. 490, 58 P.2d 808 (1936) and its progeny.
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Third, the Court of Appeals erroneously construed the facts in the
light most favorable to the Richerts not only for purposes of Tacoma’s
summary judgment motion, but also for the Richerts’ own cross motion.
But as this Court has held, courts resolving “cross-motions for summary
judgment” must “take the facts in the light most favorable to the
nonmoving party with respect to the particular claim.” Anderson v. Akzo
Nobel Coatings, Inc., 172 Wn.2d 593, 597, 260 P.3d 857 (2011) (emphasis
added). The Court of Appeals’ holding otherwise in this case (and others)
conflicts with controlling authority, and also warrants review under RAP
13.4(b)(1), (2), and (4). This Court should accept review and restore
consistency to Washington law.

IL. COURT OF APPEALS DECISION
Tacoma seeks review of the published amended opinion filed on
May 13,2014, by Division II of the Court of Appeals. See Appendix.
III.  ISSUES PRESENTED FOR REVIEW
1. Are the Richerts’ damage claims barred by Tacoma’s
acquisition in Funk of all riparian rights attaching to their

properties?

2. In determining whether a claim is barred by res judicata, what
records from the prior action should courts consider?

3. Did the Court of Appeals erroneously conclude that ordinary

CR 56 standards do not apply when parties file cross motions
for summary judgment?
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IV.  STATEMENT OF THE CASE

A. Tacoma’s Cushman Hydroelectric Project

For nine decades, Tacoma has operated the Cushman
Hydroelectric Project on the North Fork of the Skokomish River in Mason
County, generating clean, renewable energy. CP 3647-56. The Project
consists of two dams and related structures, which Tacoma operates under
Federal Energy Regulatory Commission (“FERC”) licenses issued under
the Federal Power Act. CP 3774-3973. See Fig. 1, Appx. at A-1.

The Project was the subject of FERC relicensing proceedings that
began in 1974. During the relicensing process, Tacoma was required to
maintain minimum flows into the North Fork in order to benefit
endangered fish species. CP 3776. FERC ultimately issued a new Project
license imposing a North Fork water flow regime that is intended to mimic
the natural conditions of the North Fork of the Skokomish River. CP
3800. Tacoma’s current license requires it to release amounts up to the
natural inflow level into the reservoir. CP 3800-02. Tacoma continues to
divert most of the waters of the North Fork for power generation.

B. Water Flow Through Land Owned By the Richerts

The Richerts own land parcels adjacent to the Main Stem,

beginning approximately fifteen miles below the Project. See Figure 2,

Appx. at A-2. The Richerts’ parcels are located in the floodway of the
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Skokomish River, id., which is part of the river’s natural watercourse.
CP 2544. The Richerts claim that increased water levels in the floodway
have caused damage to their properties. CP 3208.

The river has a long history of variable flow rates within the
floodway, including regular flooding. CP 2542-43. The Main Stem has
much less gradient than the upper forks of the Skokomish, with a broad
and generally flat flood plain between the valley walls, and a channel that
has meandered since at least 1861. CP 2542. This has resulted in
continuous erosion problems for settlers and farmers. CP 2577.
Aggradation—the gradual buildup of river floor from sediment—has also
occurred in the basin. CP 2572 (“the valley [has] been in an aggradational
environment for around 2,000 years™).

Although the parties vigorously dispute the cause of the Richerts’
claimed property damage, the issue of causation is not before this Court.
CP 95. Instead, it is undisputed that (1) Tacoma has released no more
water into the North Fork at the dam location than would occur in the
absence of the dam, CP 3800; and (2) all flows released from the Project
have stayed within the floodway of the River. CP 2536-45, 2710-11.

C. City of Tacoma v. Funk Condemnation Action
On September 11, 1920, Tacoma initiated the Funk condemnation

action, Mason County Sup. Ct. No. 1651, for the purpose of acquiring the
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land parcels and all other real property rights necessary for the Project’s
construction, operation, and maintenance. CP 1348-1408.

In its Petition for Condemnation, Tacoma identified those parcels
subject to condemnation‘ in whole or éart. A-17 - 23. Funk involved two
types of parcels: first, land that would simply be acquired by Tacoma in
its entirety—such as upstream parcels that would be submerged by the
newly-formed reservoirs (referred to by the Court of Appeals as “Type
One” parcels), see, e.g., CP 3298; and second, land Tacoma did not
acquire title to in its entirety and instead paid to take some of the bundle
of property rights held by the landowners—compensating landowners for
all damage to their remaining property interests. See CP 3329-31. These
“Type Two” parcels include all of the properties at issue in this appeal.
For each Type Two parcel, Tacoma sought to condemn and acquire “the
water rights, riparian rights, easements, privileges and other facilities
upon said river below said dam, necessary and adequate for the proper
development, construction, operation and maintenance of [the Project].”
A-21 (emphasis added).

On June 1, 1921, defendant Skokomish River valley property
owners, including some of plaintiffs’ predecessors, filed a Cross-
Complaint in Funk alleging their properties have “valuable riparian rights

apertinent [sic] thereto.” A-31. The owners alleged “the proposed taking
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away of the riparian rights” would lower “the fair market value” of their
property. Id. The property owners sought “compensation for any and all
damages of every kind and nature whatsoever that will accrue to their
said properties by reason of the doing of the things to be done by the
plaintiff and petitioner as alleged in the complaint.” A-31 - 32 (emphasis
added).

Also on June 1, 1921, additional Type Two landowners, including
the predecessors of other plaintiffs in this action, filed a successful petition
to intervene in Funk. A-33 - 44. These claimants likewise alleged that the
proposed dam project “involves the taking away of the riparian rights” of
intervenors, and contended that they would be “damaged in diverse and
other ways by reason of the said proposed damming of the waters of the
North Fork of the said Skokomish river.” A-44.

On September 8, 1923, the court issued a Decree of Appropriation
awarding damages to the Type Two property owners and transferring to
Tacoma in fee simple broad property rights, including “the waters, water
rights, riparian rights, easements and privileges, including the right to
divert the waters of the North Fork of the Skokomish River.” A-51
(emphasis added). Unlike the Type One condemnees, these property
owners retained title to the land and all other associated property rights not

acquired by Tacoma. CP 2489. For over ninety years, the landowners and
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their successors have enjoyed the benefit of their residual property
interests, using the land for agricultural, recreational, and other purposes.

CP 3203.

D. Procedural Background

The Richerts filed suit against Tacoma in 2010, alleging the
existence of natural flow (or less) in the North Fork under the FERC
License improperly raised water levels in the channel, lowering the value
of their downstream properties. CP 4010-23. Tacoma denied that dam
operations caused the Richerts’ alleged damages, but contended that, in
any event, the judgment in Funk barred the Richerts from asserting claims
for additional compensation because Tacoma had already paid to acquire
all riparian rights, including the right to vary water levels. CP 3764.

The parties filed cross-motions for summary judgment regarding
the impact of the Funk judgment on the Richerts’ claims. See CP 3713-
40; CP 2505-35. On June 29, 2012, the superior court entered orders
granting the Richerts’ motion for ;summary judgment regarding Funk, and
denying Tacoma’s motion for summary judgment. CP 87-92. The court
concluded the Funk judgment did not bar the Richerts’ claims because
their alleged damages were “not within the contemplation of the Funk
litigants or the Funk court.” RP (6/8/12) 7:16-17. The court entered a

final judgment under CR 54(b) and RAP 2.2(d) solely regarding the
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impact of Funk, CP 94-96, and Tacoma appealed. CP 52-86, CP 9-41.

On March 4, 2014, the Court of Appeals affirmed the superior
courts’ summary judgment rulings under a different rationale than the
superior court, concluding that “in Funk, Tacoma condemned only the
right to deprive the parcel owners of their ability to use water.” Court of
Appeals Opinion (“Op.”) at § 36 (emphasis added). See also id. q 31
(“Tacoma condemned the right to take away the use of the Type Two
parcels’ water,” as “evidenced by Tacoma’s petition for condemnation”).
In determining the res judicata effect of the Funk judgments, the Court of
Appeal considered only portions of Tacoma’s petition, not other Funk
pleadings or the broad language of the final Decree itself. Id.; see also id.
€34 n.5.

Because the Court of Appeals’ original opinion contained
misstatements and appeared to suggest the court had resolved disputed
factual issues, Tacoma moved for reconsideration. On May 13, 2014, the
Court of Appeals granted Tacoma’s motion in part, and issued an amended
opinion correcting several factual misstatements. A-15. Nevertheless, the
amended opinion in a new footnote confirmed that for purposes of both
cross motions—Tacoma’s unsuccessful motion for summary judgment
dismissing the Richerts’ claims as precluded by Funk, as well as the

Richerts’ successful motion for summary judgment striking Tacoma’s res
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Jjudicata defense—the court had construed the facts in the light most
favorable to the Richerts, on the ground that each motion “concerned
whether the Richerts’ claims were precluded as a matter of law.” A-16.
(citing Witt v. Young, 168 Wn. App. 211, 213,275 P.3d 1218 (2012)).

V. ARGUMENT

A. This Court Should Grant Review to Correct the Court of
Appeals’ Mischaracterization of Riparian Rights.

The Court of Appeals’ decision conflicts with this Court’s prior
rulings concerning riparian rights. A landowner whose land bounds a
river, stream, lake, or salt water is a “riparian” owner. Dept. of Ecology v.
Abbort, 103 Wn.2d 686, 689, 694 P.2d 1071 (1985) (riparian rights derive
from the ownership of land “contiguous to or traversed by a
watercourse™). “Riparian rights” are among the bundle of specific rights
in real property that may be separately conveyed by deed br by a
condemnation judgment. See In Re Clinton Water Dist., 36 Wn.2d 284,
286, 218 P.2d 309 (1950) (government seeking to interfere with riparian
rights other than water use nevertheless must acquire rights by
condemnation); Kalama Elec. Light & Power Co. v. Kalama Driving Co.,
48 Wash. 612, 617, 94 P. 469 (1908) (utility seeking to vary flow in
channel must first condemn downstream property owners’ riparian rights).

Historically, riparian rights have included a priority claim to use

10
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water, and thus many of this Court’s prior cases involve Washington’s
evolving balance between riparian and appropriative water rights. See,
e.g., In re Rights to Waters of Stranger Creek, 77 Wn.2d 649, 653-57, 466
P.2d 508 (1970) (outlining history of water rights). But various other
riparian rights also attach to such land parcels. In Re Clinton Water Dist.,
36 Wn.2d at 287-88 (“many rights may be exercised and enjoyed which
have always been recognized as riparian rights”); see also Dep 't of
Ecology, 103 Wn.2d at 697 (contrasting Washington courts’ treatment of
water use versus other riparian rights). Nevertheless, the Court of Appeals
improperly limited its analysis to “the parcel’s water use.” Op. § 35.

In particular, riparian rights include the right to a continuation of
the “natural flow” of water past the riparian owner’s land, “as it was wont
to run, without diminution or alteration.” Crook v. Hewitt, 4 Wash. 749,
749-50, 31 P.28 (1892). As the Court of Appeals correctly recognized,
“[r]iparian owners have a right to not have their water levels raised or
lowered.” Op. q 24 (citing De Ruwe, 28 Wn.2d at 808). See also Mood v.
Banchero, 67 Wn.2d 835, 840, 410 P.2d 776 (1966) (“riparian rights”
include authority to open outlet, “thereby lowering the lake level to its
natural level”). The holder of riparian rights attaching to a particular
downstream property therefore may assert claims contending that the

property has been “damaged by the interference with the natural flow of a

11
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stream by an upstream owner without compensation.” Marshland Flood
Control Dist. of Snohomish Cnty. v. Great N. Ry. Co., 71 Wn.2d 365, 368-
69, 428 P.2d 531 (1967). See also A. DAN TARLOCK, LAW OF WATER
RIGHTS AND RESOURCES § 3:16, at 3-28 (2010) (“Land use alterations
which result in a substantial increase in the natural flow of a stream and
cause flood damage are an interference with riparian rights’) (emphasis
added).

The “natural watercourse” subject to riparian control “has long
been defined to include the flood channel of a stream because the flood
channel ‘is as much a natural part of [the stream] as is the ordinary
channel.”” Fitzpatrick v. Okanogan Cnty., 169 Wn.2d 598, 607, 238 P.3d
1129 (2010) (citing Sund v. Keating, 43 Wn.2d 36, 43,259 P.2d 1113
(1953)). Flows released throughout the history of the Project have indeed
stayed within the natural watercourse of the River, where each of the
Richerts’ parcels is located. CP 2536-45, 2710-11. The Richerts’ causes
of action thus seek damages for the alleged violation of the riparian
property rights attached to these parcels. See, e.g., CP 3208.

But under Funk judgment, Tacoma—not the Richerts—is the
proprietor of the riparian rights attached to these downstream properties
along the Main Stem. Tacoma acquired from plaintiffs’ predecessors not

just their “water rights,” but also all of “the . . . riparian rights . . .

12
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appertaining and appurtenant to [plaintiffs’] lands, real estate and
premises.” A-51 (emphasis added). Tacoma’s condemnation of all
riparian rights attached to plaintiffs’ property necessarily includes the right
to vary the water flow past the property without further compeﬁsation. De
Ruwe, 28 Wn.2d at 805; Marshlﬁnd Flood, 71 Wn.2d at 368.

The Court of Appeals erroneously allowed the Richerts to seek
damages for the alleged invasion of riparian rights they do not own. See,
e.g., Lakewood Racquet Club, Inc. v. Jensen, 156 Wn. App. 215,232 P.3d
1147 (2010) (claim barred because plaintiff did not own property right at
issue). This Court.should accept review of the Court of Appeals’ water
law ruling under RAP 13.4(b)(1) and (4) because the Court of Appeals’
decision conflicts with established Washington law on a matter of public
importance, effecting every hydroelectric facility in Washington.

B. The Court of Appeals’ Res Judicata Decision Conflicts With

Prior Case Law and Presents an Issue of Substantial Public
Interest.

This appeal is limited to the superior court’s summary judgment
rulings on Tacoma’s res judicata defense. CP 94-95. Under longstanding
Washington law, the party arguing a claim that was previously adjudicated
has the burden of pleading and proving the “record in the prior action.”
Lemond v. Dep 't of Licensing, 143 Wn. App. 797, 806, 180 P.3d 829 (Div.

1 2008) (citing Bodeneck v. Cater’s Motor Freight Sys., Inc., 198 Wash.

13
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21, 29, 86 P.2d 766 (1939)). In applying the equitable doctrine of res
judicata, courts determine the legal significance of this record. See, e.g.,
Atlantic Cas. Ins. Co. v. Oregon Mut. Ins. Co., 137 Wn. App. 296, 302,
153 P.3d 211 (2007). As this Court held in Large v. Shively, when parties
dispute the application of res judicata, the issue “must be determined by
the evidence thereon,” including “the pleadings and counsel’s statements”
in the prior action. 186 Wash. at 491, 497. See also Marshall v.
Chapman’s Estate, 31 Wn.2d 137, 139-40, 195 P.2d 656 (1948) (res
judicata defense determined by examining “entire file” in prior action).

In this case, the Court of Appeals’ rejection of Tacoma’s res
judicata defense as a matter of law relied on only a portion of Tacoma’s
petition in Funk: the court held that the City’s statement “‘the volume of
water in said river below said dam will be diminished’ ... shows that
Tacoma sought only the right to deprive the Type Two parcels below the
dam of their use of the main stem’s water.” Op. § 33 (citing CP 1382).
According to the Court of Appeals, the two cases involve different subject
matters and causes of action because “Tacoma condemned only the right
to deprive the parcel owners of their ability to use water, as revealed by
Tacoma’s petition.” Op. 9 36 (emphasis added); see also id. § 35 (“Funk’s
final judgment dealt with only deprivation of the parcels’ water use”)

(emphasis added).

14
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But as discussed in the previous section, Tacoma condemned not
only the landowners’ “water rights,” but also all the “riparian rights”
attached to these properties. Contrary to the Court of Appeals’
misstatement, Tacoma’s petition in Funk on its face was not limited to
acquiring “the parcel’s water use.” Op. { 35. Rather, Tacoma’s petition
broadly sought all rights necessary for operating the Project, including
“riparian rights.” A-21. The Court of Appeals also ignores language in
the final Funk judgment vesting in Tacoma all riparian rights, A-51, as
~ well as jury instructions describing the scope of the riparian rights
acquired and the measure of damages awarded. A-46 (damages intended
to compensate for any depreciation in property value, including from
“taking of any portion of the water”) (emphasis added). Moreover, the
Court of Appeals expressly refused to consider the landowners’ own
pleadings in Funk, Op. Y 34 n.5—even though the Richerts’ predecessors
successfully sought compensation for “any and all damages of every kind
and nature whatsoever,” including the depreciation in the “fair market
value of their said premises” from “the proposed taking away of the
riparian rights therefrom.” A-31-32, A-43-44.

According to the Court of Appeals, “random filings from various
predecessors in interest cannot illuminate the scope of those decrees.” Op.

934 n.5. But the landowners’ own counterclaims are hardly “random

15
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filings.” Under the established jurisprudence of this Court and other
divisions of the Court of Appeals, the Funk records submitted by Tacoma
are precisely the kind of evidence courts should consider in determining
whether a particular claim was actually decided in a prior suit. See, e.g.,
Lively, 186 Wash. at 491; Lemond, 143 Wn. App. at 806.

The Court of Appeals also disregarded longstanding standards for
determining whether a claim could have been decided in a prior action—
another basis for a res judicata defense. Hisle v. Todd Pac. Shipyards
Corp., 151 Wn.2d 853, 865, 93 P.3d 108 (2004) (quoting Schoeman v.
N.Y. Life Ins. Co., 106 Wn.2d 855, 859, 726 P.2d 1 (1986)). The Court of
Appeals erroneously and colorfully characterizes the present case as
involving “the right to overwhelm the Type Two parcels with the main
stem’s water.” Op.  33. But it is undisputed that the flows released from
the Project—always less than the actual inflow above the dams—have
stayed within the floodway of the River. CP 2536-45,2710-11. The
Richerts’ claims are governed by riparian water law regarding river levels
(not surface water law regarding flooding outside the watercourse)
because their properties are located within the natural watercourse of the
Skokomish River. Fitzpatrick, 169 Wn.2d at 607. As this Court has held,
waters in the river’s entire naturél watercourse, including heightened

currents, are riparian waters rather than surface waters. Sund, 43 Wn.2d at
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44-45; Kalama Elect. Light & Power Co., 48 Wash. at 617.

Although a condemnation judgment does not bar a subsequent
claim “to take or damage a distinct and separate property right which was
not specifically included in the condemnation proceedings,” a condemnor
who has paid for the right to “take and damage the specifically described
property” cannot be compelled to pay additional compensation for damage
to the same property rights. Great N. Ry. Co. v. City of Seattle, 180 Wash.
368, 373, 39 P.2d 999 (1935) (emphasis added). But under the Court of
Appeals’ ruling, every time FERC orders Tacoma to change flow levels
(either up or down) as a condition of relicensing, Tacoma will be subject
to new damages from these same plaintiffs and their successors—
rendering both the Funk Decree and the supposedly “final” judgment in
this action equally ephemeral.

Moreover, the uncertainty resulting from the Court of Appeals’
approach is not limited to the parties in this case. There are over one
thousand dams in Washington State, including dozens of hydroelectric
projects, all of which will be subject to new lawsuits each time their
license or operating requirements change, with claimants potentially

seeking additional compensation for alleged damage to property interests
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that were previously condemned or acquired.' Because the res judicata
standard adopted by the Court of Appeals conflicts with established
Washington law on a matter of recurring public importance, this Court
should accept review under RAP 13.4(b)(1), (2), and (4).

C. This Court Should Also Grant Review to Clarify the Standard
for Resolving Cross Motions for Summary Judgment.

Summary judgment is improper if there are disputed issues of fact
material to the specific claim or defense being challenged. See CR 56. As
this Court has held, courts resolving “cross-motions for summary
judgment” therefore must “take the facts in the light most favorable to the
nonmoving party with respect to the particular claim.” Anderson, 172
Wn.2d at 597 (emphasis added); see also A.C.L.U. of Nev. v. City of Las
Vegas, 466 F.3d 784, 790-91 (9th Cir. 2006) (same).

The Court of Appeals has muddied Washington law by rejecting
this basic principle of civil procedure. Instead, the court stated it was
presenting “the facts in the light most favorable to the Richerts” for
purposes of both parties’ motions, on the grounds that each “concerned

whether the Richerts’ claims were precluded as a matter of law.” A-16

'Washington’s 1162 dams, located in all 39 counties, include numerous
hydroelectric projects potentially affected by a ruling here. See
https:/fortress.wa.gov/ecy/publications/publications/94016.pdf. See also
http://www.ecv.wa.gov/programs/wg/ferc/existingcerts.html (identifying
hydroelectric projects certified by government).
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(citing Witt, 168 Wn. App. at 213). But Witt involved the denial of a
single motion for summary judgment, which the court properly constrﬁed
“in the light most favorable to the nonmoving party.” 168 Wn. App. at
213 n.3 (emphasis added). Contrary to the Court of Appeals’ apparent
misapprehension, ordinary CR 56 standards apply to motions involving
affirmative defenses, regardless of which party files the motion.
Anderson, 172 Wn.2d at 612-13 (affirming denial of motion for partial
summary judgment dismissing affirmative defense).

This Court should accept review of the Court of Appeals’
published misstatement of the CR 56 standard for cross motions. The
mere fact that both sides sought summary judgment does not mean that a
party has conceded there are no disputed factual issues material to a
particular defense. Some cases indeed involve underlying facts that are
undisputed, and parties file cross motions that jointly frame purely legal
issues requiring judicial resolution. See, e.g., Firthv. Lu, 103 Wn. App.
267,278, 12 P.3d 618 (2000) (citing Weden v. San Juan Co., 135 Wn.2d
678, 709-10, 958 P.2d 273 (1998)). But in other cases, the parties ask the
court to adopt not only differing statutory construction or other legal
arguments but also unrelated theories of the case, or competing versions of
events; such cross motions are like ships passing by each other, rather than

warships directly engaging fire. Whenever parties dispute facts related to
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a specific motion, courts must construe the evidence in favor of the
nonmoving party for each particular claim or defense. Anderson, 172
Wn.2d at 597.

The Court of Appeals has made similar misstatements in other
published and unpublished cases involving cross motions. See, e.g.,
FEugster v. City of Spokane, 118 Wn. App. 383, 423, 76 P.3d 741 (2003),
Tiger Oil Corp. v. Dep't of Licensing, 88 Wn. App. 925, 946 P.2d 1235
(1997). This Court should accept review under RAP 13.4(b)(1), (2), and
(4) to provide guidance to Washington courts resolving multiple motions
under CR 56.

VL. CONCLUSION

This case presents important questions of both substance and
procedure that require clear answers from this Court. Tacoma requests
that the Court grant review of the Court of Appeals’ May 13, 2014

decision.

RESPECTFULLY SUBMITTED this 11th day of June, 2014.

WAV e

Fred B. Birnside, WSBA #32491

Roger A. Leishman, WSBA #19971
Davis Wright Tremaine LLP

1201 Third Ave., Suite 2200

Seattle, Washington 98101-3045

Ph. (206) 622-3150; Fax (206) 757-7700
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Matthew A. Love, WSBA #25281
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Attorneys for Petitioner City of Tacoma
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The undersigned declares under the penalty of perjury under the
laws of the State of Washington that I am now and at all times herein
mentioned a citizen of the United States, a resident of the state of
Washington, over the age of eighteen years, not a party to or interested in

the above-entitled action, and competent to be a witness herein.
On this date I caused to be served in the manner noted below a

copy of the PETITION FOR REVIEW on the following:

Via Messenger
Karen A. Willie

Bradley E. Neunzig

Terrell Marshall Daubt & Willie PLC
936 North 34™ Street, Suite 300
Seattle, WA 98103

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

Dated this 11" day of June, 2014.

Crystal ﬁoore
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Court of Appeals of Washington,
Division 2.

Gerald G. RICHERT, on behalf of Skokomish
Farms Inc., a Washington corporation; Gerald F.
Richert and Shirley Richert, husband and wife, and
the marital community thereof; the Estate of Joseph
W. Bourgault; Norma Bourgault, a single woman;
Arvid Haldane Johnson, on behalf of Olympic
Evergreen, LLC, a Washington limited liability
company; Arvid Haldane Johnson and Patricia
Johnson, husband and wife, and the marital com-
munity thereof; Shawn Johnson and Shelloy John-
son, husband and wife, and the marital community
thereof; James M. Hunter, on behalf of the Hunter
Family Farms Limited Partnership, a Washington
partnership; James M. Hunter and Joan Hunter,
husband and wife, and the marital community
thereof; James C. Hunter and Sandra Hunter, hus-
band and wife, and the marital community thereof;
Gregory Hunter and Tamara Hunter, husband and
wife, and the marital community thereof; David
Kamin and Jayni Kamin, husband and wife, and the
marital community thereof; William O. Hunter, on
behalf of Hunter Brothers Store, a Washington part-
nership; Paul B. Hunter, on behalf of Hunter Broth-
ers, LLC, a Washington limited liability company;
William O. Hunter and Carol Hunter, husband and
wife, and the marital community thereof; Paul B.
Hunter and Leslie Hunter, husband and wife, and
the marital community thereof; William O. Hunter,
Jr. and Luayne Hunter, husband and wife, and the
marital community thereof; Douglas Richert, a
single man; Evan Tozier, on behalf of Riverside
Farm, a Washington partnership; Arthur Tozier, a
single man; Maxine Tozier, in her individual capa-
city; and Evan Tozier, a single man, Respondents,
v.

TACOMA POWER UTILITY, a Washington Util-
ity, and the City of Tacoma, a Washington municip-
ality, Appellants.

No. 43825-9-11.
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March 4, 2014.

Background: Landowners of property “below” a
dam whose riparian rights had been condemned in
prior litigation brought class action against city for
property damage caused by increased water flow.
The city filed a motion for summary judgment
based on res judicata, The Mason County Superior
Court, Ronald Castleberry, J., entered judgment in
favor of class members. The city appealed.

Holdings: The Court of Appeals, Worswick, J.,
held that:

(1) landowners' claims did not have concurrence of
identity with prior litigation, and

(2) landowners could not have brought current
claims in prior litigation.

Affirmed.
West Headnotes
1] Water Law 405 €1229

403 Water Law
4035VI Riparian and Littoral Rights
405VI(A) In General
405k1228 Nature and Extent of Rights in
General
405k1229 k. In general. Most Cited
Cases
Where riparian rights still exist, the riparian
owner has the right: (1) to have the stream flow
past his property in its natural condition, generally
speaking, the owner above cannot divert or pollute
the stream and the owner below cannot raise the
level of the water by dams or other obstructions; (2)
to such use of the water as it flows past his land as
he can make without materially interfering with the
common right of other riparian owners; (3) to
whatever the water produces, such as ice.

[2] Water Law 405 €521256

405 Water Law
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405VI Riparian and Littoral Rights
405VI(A) In General
405k1255 Right to Divert Waters of Nat-
ural Watercourse
405k1256 k. In general. Most Cited
Cases
A riparian owner may not divert water in a nat-
ural watercourse without facing liability for dam-
ages caused to other riparian owners.

[3] Water Law 405 €°1233

405 Water Law
405VT Riparian and Littoral Rights
405VI(A) In General
405k 1228 Nature and Extent of Rights in
General
405k1233 k. Maintenance of natural
flow of watercourse. Most Cited Cases
Riparian owners have a right to not have their
water levels raised or lowered.

{4] Judgment 228 €540

228 Judgment
228XI1Il Merger and Bar of Causes of Action
and Defenses
228XI111(A) Judgments Operative as Bar
228Kk540 k. Nature and requisites of
former recovery as bar in general. Most Cited Cases
Res judicata's purpose is to prevent parties
from relitigating claims.

[5} Judgment 228 €584

228 Judgment
228XIII Merger and Bar of Causes of Action
and Defenses
228XIHI{B) Causes of Action and Defenses
Merged, Barred, or Concluded
228k384 k. Nature and elements of bar or
estoppel by former adjudication. Most Cited Cases

Judgment 228 €713(2)

228 Judgment
228XIV Conclusiveness of Adjudication
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228XIV(C) Matters Concluded
228k713 Scope and Extent of Estoppel in
General
228k713(2) k. Matters which might
have been litigated. Most Cited Cases
Res judicata bars the relitigation of claims that
were litigated to a final judgment or could have
been litigated to a final judgment in a prior action,

[6] Judgment 228 €=>540

228 Judgment
228X1Il Merger and Bar of Causes of Action
and Defenses
228X1H(A) Judgments Operative as Bar
228k340 k. Nature and requisites of
former recovery as bar in general. Most Cited Cases
When considering whether res judicata pre-
cludes a party from litigating a claim, the Court of
Appeals is careful to not deny the litigant his or her
day in court.

[7] Judgment 228 €584

228 Judgment
228 X1l Merger and Bar of Causes of Action
and Defenses
228XHI{B) Causes of Action and Defenses
Merged, Barred, or Concluded
228k3584 k. Nature and elements of bar or
estoppel by former adjudication. Most Cited Cases
Res judicata applies not just to those claims
that a prior case's final judgment actually resolved,
but also to claims that were not resolved but that
reasonably diligent parties should have raised in
that prior litigation.

[8] Judgment 228 €584

228 Judgment
228X111 Merger and Bar of Causes of Action
and Defenses
228XIH(1B) Causes of Action and Defenses
Merged, Barred, or Concluded
228k584 k. Nature and elements of bar or
estoppel by former adjudication. Most Cited Cases
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Judgment 228 €624

228 Judgment
228X1Hl Merger and Bar of Causes of Action
and Defenses
228X11K(C) Persons Who May Take Advant-
age of the Bar
228k624 k. Identity of persons in general.
Most Cited Cases
For res judicata to preclude a party from litigat-
ing a claim, a prior final judgment must have a con-
currence of identity with that claim in: (1) subject
matter, (2) cause of action, (3) persons and parties,
and (4) cjuality of the persons for or against whom
the claim is made.

[9] Judgment 228 €=951(1)

228 Judgment
228XXII Evidence of Judgment as Estoppel or
Defense
228k951 Evidence as to Judgment in General
228k951(1) k. Presumptions and burden
of proof. Most Cited Cases
The party asserting res judicata bears the bur-
den of proof.

[10] Judgment 228 €=>585(2)

228 Judgment
228X11l Merger and Bar of Causes of Action
and Defenses
228 X1TI(B) Causes of Action and Defenses
Merged, Barred, or Concluded
228k585 Identity of Cause of Action in
General
228k585(2) k. What constitutes
identical causes. Most Cited Cases
Regarding the second element of the four-part
res judicata test, to determine whether two causes
of action are the same, the Court of Appeals con-
siders whether: (1) prosecution of the later action
would impair the rights established in the earlier ac-
tion, (2) the evidence in both actions is substan-
tially the same, (3) infringement of the same right is
alleged in both actions, and (4) the actions arise out
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of the same nucleus of facts.
|11] Eminent Domain 148 €-25243(2)

148 Eminent Domain
148111 Proceedings to Take Property and Assess
Compensation
148k243 Conclusiveness and Effect of
Award or Judgment in General
148k243(2) k. Matters concluded. Most
Cited Cases
Landowners' class action against city for water
damage caused by increased flow of river from dam
did not have a concurrence of identity with prior lit-
igation that led to condemnation of their riparian
rights, and thus res judicata doctrine did not bar
their claims, where their claims were for water
damage to property from an increased water flow
that led to flooding and a high water table, rather
than for a violation of riparian rights.

[12] Eminent Domain 148 €2243(2)

148 Eminent Domain

14811 Proceedings to Take Property and Assess
Compensation

148k243 Conclusiveness and Effect of
Award or Judgment in General
148k243(2) k. Matters concluded. Most

Cited Cases

Landowners whose riparian rights were con-
demned by city in prior litigation could not have
brought their more recent class action claims
against city for property damage due to increased
water flow from a dam in the prior litigation, and
thus res judicata did not bar their claims, where
their claims were based, in part, on aggradation in
the river bed that occurred only after the condemna-
tion of their riparian rights, the increased water
flow from the dam did not occur until several dec-
ades after the initial condemnation, and the court
that heard the prior litigation explicitly stated that
the condemnation was occurring due to a diminish-
ment of the river's flow, rather than an increase.

{13] Judgment 228 €584

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. A-5



319 P.3d 882
(Cite as: 319 P.3d 882)

228 Judgment
228X111 Merger and Bar of Causes of Action
and Defenses
228XI111{B) Causes of Action and Defenses
Merged, Barred, or Concluded
228k584 k. Nature and elements of bar or
estoppel by former adjudication. Most Cited Cases
Res judicata applies to claims that were not re-
solved in a prior litigation's final judgment, where
reasonably diligent parties should have raised those
unresolved claims in the prior litigation.

*884 I'red B. Burnside, Davis Wright Tremaine
LLP, Roger Ashley leishman, Davis Wright Tre-
maine LLP, Matthew Alan L.ove, Van Ness Feld-
man LLP, Seattle, WA, Tyson Clinton Kade, Van
Ness Feldman LLP, Washington, DC, Elizabeth
Ann Pauli, Attorney at Law, William Cody Fosbre,
Tacoma City Attorney's Office, Tacoma, WA, for
Appellants.

Karen A. Willie, Bradley E. Neunzig, Terrell Mar-
shall Daudt & Willie PLLC, Seattle, WA, for Re-
spondents.

PUBLISHED OPINION
WORSWICK, C.J.

9 1 In this class action lawsuit for property
damage caused by increased water flow, the City of
Tacoma makes an interlocutory appeal of the super-
ior court's two rulings on cross summary judgment
motions. The first ruling granted a motion for par-
tial summary judgment that served to strike one of
Tacoma's affirmative defenses against the claims of
Gerald Richert and the members of his class in-
volved in this appeal (the Richerts). The second rul-
ing denied Tacoma's motion for summary judgment
for dismissal of the Richerts' claims. The superior
court’s two rulings summarily determined one lim-
ited legal issue in favor of the Richerts: City of Ta-
coma v. Funk, No. 1651 (Mason County Super. Ct.,
Sept. 11, 1920)—a 1920 condemnation action in
which Tacoma condemned the Richerts' riparian
and water rights so as to allow Tacoma to build two
dams on the Skokomish River—did not preclude
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the Richerts' claims for flood and groundwater
damage*885 as a matter of law. In this inter-
locutory appeal, Tacoma argues that Funk pre-
cludes the Richerts' claims as res judicata. We af-
firm the superior court, because Tacoma has failed
to meet its burden of proving that the Richerts'
claims have a concurrence of identity with Funk's
final judgment.

FACTS
A. Background
9 2 The Skokomish River's main stem is fed by
three tributaries: the North Fork, the South Fork,
and Vance Creek. Water flows through the main
stem and into the Hood Canal.

€ 3 Tacoma has operated two dams on the
North Fork of the Skokomish River since 1926.
These dams today operate under Federal Energy
Regulatory Commission (FERC) licenses. Tacoma's
dams prevent most of the North Fork's water from
flowing to the main stem. Prior to the existence of
Tacoma's dams, the North Fork contributed 800 cu-
bic feet per second (cfs) of water to the main stem,
which was one third of the main stem's water.

B. Funk Condemnation

9 4 In 1923, Tacoma condemned the property
rightsthat the dams' construction and operation
would damage in Furnk. The Funk condemnation
action condemned the property rights of over 80
parcels of real property. In Funk, Tacoma con-
demned the property rights of two different parcel
types, depending on how much damage the dams
would cause the parcels.

9 5 First, Tacoma condemned in their entirety
those parcels on the North Fork that the dams’ con-
struction and operation would either occupy or
overflow with water (Type One parcels). The Type
One parcels constituted a combined total of 730
acres.

Y 6 Second, Tacoma condemned the riparian
and water rights, but not the land rights, of those
parcels located below the dam, primarily on the
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main stem (Type Two parcels). Tacoma condemned
only the riparian and water rights of the Type Two
parcels because the dams' construction and opera-
tion took water away from these parcels but did not
occupy or overflow them. In its condemnation peti-
tion, Tacoma stated the following as to its reason
for condemning the Type Two parcels' water rights:

That with the construction of [the dams] ... a por-
tion of the waters of [the North Fork] will be di-
verted from the present channel thereof and used
by [Tacoma)] ... and the volume of water in said
river below said dam will be diminished and by
reason thereof it is and will be necessary and
convenient for said City of Tacoma to take and
acquire ... the water rights, riparian rights, ease-
ments, privileges and other facilities upon said
river below said dam, necessary and adequate for
the proper development, construction, operation
and maintenance of said power plant.

Clerk's Papers (CP) at 1382 (emphasis added).

§ 7 In Funk, Tacoma paid compensation for the
entire Type One parcels and the riparian and water
rights of the Type Two parcels. The Funk court de-
termined these compensation awards individually
for each owner. Many parcel owners received their
individualized compensation awards by jury ver-
dict;, while other parcel owners received their com-
pensation awards under stipulation agreements.

9 8 The Type One parcel owners received a
combined total of $90,200, in approximately 7 indi-
vidual compensation awards, for their 730 acres of
parcels, averaging $123.56 per acre. The Type Two
parcel owners received a combined total of
$50,670.30, in approximately 40 individual com-
pensation awards, for their riparian and water rights
(which were attached to 6,360.6 acres), averaging
$7.95 per acre. After Tacoma paid these compensa-
tion awards, the Funk superior court entered two
separate decrees condemning the land rights of the
parcels.

The decree condemning the land rights of the
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Type One parcels for Tacoma's use stated:

[1]t is hereby ORDERED AND DECREED that
there is hereby appropriated and granted to and
vested in fee simple in [Tacoma] ... for the con-
struction, operation and maintenance of an hydro-
electric *886 power plant on and along the North
Fork of the Skokomish River and on and along
Lake Cushman in Mason County, Washington, as
set forth in the petition herein on file, the lands,
real estate, premises, water rights, easements,
privileges and property, including the right to di-
vert the North Fork of the Skokomish River loc-
ated in Mason County, Washington, hereinafter
described, of the [Type One parcels].

CP at 3660.

€ 9 On the same day, the Funk superior court

entered a decree condemning the riparian and water
rights of the Type Two parcels stating:

{I]t is hereby ORDERED AND DECREED that
there is hereby appropriated and granted to and
vested in fee simple in [Tacoma] ... for the con-
struction, operation and maintenance of an hydro
electric power plant on and along the North Fork
of the Skokomish river and on and along Lake
Cushman in Mason County, Washington, as set
forth in the petition herein on file, the waters, wa-
ter rights, riparian rights, easements and priv-
ileges, including the right to divert the waters of
the North Fork of the Skokomish River located in
Mason County, Washington, appertaining and ap-
purtenant to the [Type Two parcels].

[}t is further ORDERED AND DECREED that
[Tacoma] ... is hereby granted the right, at any
time hereafter, to take possession of, appropriate
and use all of the waters, water rights, riparian
rights, easements and privileges appertaining and
appurtenant to the lands, real estate and premises
hereinabove described, together with the right to
divert the waters of the North Fork of the Skoko-
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mish River, and the same is hereby appropriated
and granted unto, and the title shall vest in fee
simple in [Tacoma] as of the 11th day of Septem-
ber, 1920, and its successors forever; the same
being for a public use.[ ' ]

FNI1. Tacoma limits its appeal to the ripari-
an and water rights granted by Funk, and
explicitly states that it makes no claims on
appeal related to the easements that Ta-
coma condemned in Funk.

CP at 3650, 3656.

C. Tacoma’s Increase in Water Flow

9 10 From 1926 until 1988, Tacoma's dams di-
verted most of the North Fork's water flow out of
the river, resulting in an average of only 10 cfs re-
leased from the North Fork and into the main stem,

€9 11 In 1988, FERC required Tacoma to in-
crease the flows to 30 cfs as part of its water quality
certification for the project. In 1998 FERC began
requiring Tacoma to release even more water
through the dams, for the purpose of preserving fish
and the environment. Litigation with FERC regard-
ing minimum water flow required Tacoma to in-
crease the flow to 60 cfs in 1999 and to 240 cfs in
2008. In 2010, an amendment to Tacoma's 1998
FERC license created a schedule for releasing dif-
ferent amounts of water at different times
throughout the year. However, the 2010 amend-
ments to the license required Tacoma to maintain
an average flow that was significantly higher than
the 10 cfs released by the dams through most of
their history.

9 12 Since 1988, Tacoma increased water flow
to and through the main stem, increasing the
amount of water that flowed alongside the Richerts'
parcels. This increase of water is the subject of the
Richerts' lawsuit against Tacoma.

D. The Richerts' Lawsuit
9 13 Gerald Richert and the members of his
class involved in this appeal are owners of 88 of the
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Type Two parcels, whose riparian and water rights,
but not land rights, were condemned by Tacoma in
Funk.' "~ The Richerts' parcels are located below
the dams and primarily on the main stem.

FN2. Twenty-two additional parcels are in-
cluded in the superior court case, but are
not included in the eighty-eight Type Two
parcels relevant to this appeal, because the
twenty-two parcels were not involved in
Funk.

9 14 The Richerts sued Tacoma, alleging that
the increased amount of water that Tacoma's dams
released overflowed the main *887 stem, causing
the water to invade and damage the Richerts' par-
cels.

9 15 The dams' diversion of water away from
the main stem, from 1926 until 2008, prevented the
water from naturally washing accumulating gravel
out of the main stem. The Richerts claimed that
over the decades this failure to wash out the gravel
caused aggradation: the slow building up of gravel
in a river bed that greatly reduces the amount of
water that a river can contain.

9 16 The Richerts alleged that by 2008, the
main stem had suffered aggradation to the point
that it could not contain Tacoma's sudden increase
of water flow into the main stem, which caused the
main stem to overflow. The Richerts claim that the
increased water flow overflowed the banks of the
main stem and additionally has caused a continuing
rise in the groundwater table.

E. Procedural History

9 17 The Richerts sued Tacoma for (1) viola-
tion of riparian rights, (2) failure to provide a prop-
er outflow for channeled surface waters, (3) viola-
tion of RCW 4.24.630 (liability for damage to land
and property), (4) trespass and continuing trespass,
(5) nuisance and continuing nuisance, (6) negli-
gence, (7) inverse condemnation by flooding, and
(8) inverse condemnation by groundwater. Tacoma
asserted as an affirmative defense that Funk 's de-
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crees constitute a final judgment barring the Rich-
erts' claims as res judicata.

€ 18 The Richerts filed a motion for partial
summary judgment, asking the superior court to
dismiss - Tacoma's affirmative defense related to
Funk. Tacoma also filed a motion for summary
judgment, asking the superior court to dismiss the
Richerts' claims in their entirety.

9 19 The superior court granted the Richerts'
motion for partial summary judgment, dismissing
Tacoma's affirmative defense. The superior court
determined that the Richerts’ claims were “not
within the contemplation of the Funk litigants or
the Funk court.” Verbatim Report of Proceedings
(June 8, 2012) at 8. The superior court denied Ta-
coma's motion for summary judgment.

4 20 The superior court entered a very limited
final judgment to facilitate our interlocutory review
under CR 54(b), RAP 2.2(d), and RAP 2.3(b)4).
The superior court limited its final judgment to the
issue of whether the Funk condemnation action pre-
cluded the Richerts' ability to pursue their claims.
The superior court stated that its final judgment
“does not apply to any of the other issues adjudic-
ated on summary judgment.” CP at 63. Tacoma ap-
peals the superior court's partial summary judg-
ment, arguing that Funk 's final judgment precludes
the Richerts' claims as res judicata.

ANALYSIS
9 21 Tacoma argues that res judicata bars the
Richerts’ claims because these claims share a con-
currence of identity with Funk 's final judgment.
We disagree.

9 22 We review summary judgments de novo.
Michak v. Transnation Title Ins. Co., 148 Wash.2d
788, 794, 64 P.3d 22 (2003). Summary judgment is
appropriate if there is no genuine issue of material
fact and the moving party is entitled to judgment as
a matter of law. CR 536(c). In this case, the parties
agree that no genuine issue of material fact exists
on the limited issue of the effect of the Funk judg-
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ment on the Richerts' ability to pursue their claims.

I. RIPARIAN RIGHTS

9 23 The ownership of a parcel adjacent to a
watercourse gave that parcel owner riparian rights
in the watercourse. Dep't of Ecology v. Abhon, 103
Wash.2d 686, 689, 694 P.2d 1071 (1985). Washing-
ton State abolished riparian rights in 1917, but
maintained those riparian rights existing prior to
1917. Abborr, 103 Wash.2d at 692, 694 P.2d 1071.
These rights existing before 1917 can still be con-
demned under eminent domain. See Former RCW
90.03.040 (1917); Lummi Indian Nation v. State,
170 Wash.2d 247. 253, 241 P.3d 1220 (2010). The
State abolished all preexisting but unused riparian
rights in 1932. 4hbort, 103 Wash.2d at 695-96, 694
P.2d 1071,

[11[21[3]1 9 24 Where riparian rights still exist,
the riparian owner has the right “(1) to *888 have
the stream flow past his property in its natural con-
dition ... (generally speaking, the owner above can-
not divert or pollute the stream and the owner be-
low cannot raise the level of the water by dams or
other obstructions); (2) to such use of the water as
it flows past his land as he can make without mater-
ially interfering with the common right of other ri-
parian owners; (3) to whatever the water produces,
such as ice.” DeRuwe v. Morrison, 28 Wash.2d
797, 805, 184 P.2d 273 (1947). A riparian owner
may not divert water in a natural watercourse
without facing liability for damages caused to other
riparian owners. See Fitzpatrick v. Okanogan
County, 169 Wash.2d 598, 608, 238 P.3d 1129
(2010). Riparian owners have a right to not have
their water levels raised or lowered. DeRmwe, 28
Wash.2d at 808, 184 P.2d 273.

9 25 Rights to water use can be condemned by
eminent domain. Former RCW 90.03.040; Lummi
Indian Nation, 170 Wash.2d at 233, 241 P.3d 1220.
However, where one has a right to use water, one
still may not overflow the river and flood parcels
without compensation. See RCW 90.03.030 (person
with right to use river water may not increase water
in river above ordinary high-water mark); see also
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Thompson v. Dep't of Ecology, 136 Wash.App. 580,
586, 150 P.3d 1144 (2007) (ordinary high-water
mark “ ‘represents] the point at which the water
prevents the growth of terrestrial vegetation.” ” ' >

).

FN3. Quoting Frank E. Maloney, The Or-
dinary High Water Mark: Attempts at Set-
tling an Unsettled Boundary Line, 13
LAND & WATER L.REV. 465, 470
(1978).

I1. RES JUDICATA

[4105116][7] 9 26 Whether res judicata bars a
party from pursuing an action is a matter of law re-
viewed de novo. Martin v. Wilbert, 162 Wash.App.
90, 94. 253 P.3d 108 (2011). Res judicata's purpose
is to prevent parties from relitigating claims. Lov-
eridge v. Fred Meyer, Inc., 125 Wash.2d 759, 763,
887 P.2d 898 (1995). Res judicata bars the relitiga-
tion of claims that were litigated to a final judgment
or could have been litigated to a final judgment in a
prior action. Loveridge, 125 Wash.2d at 763, 887
P.2d 898; Hisle v. Todd Pac. Shipvards Corp., 151
Wash.2d 853, 865, 93 P.3d 108 (2004). However,
when considering whether res judicata precludes a
party from litigating a claim, we are careful to not *
‘deny the litigant his or her day in court.” ” Hisle,
151 Wash.2d at 863, 93 P.3d 108 (quoting Schoe-
man v. N.Y. Life Ins. Co.,, 106 Wash.2d 855, 860,
726 P.2d 1 (1986)). Res judicata applies not just to
those claims that a prior case's final judgment actu-
ally resolved, but also to claims that were not re-
solved but that reasonably diligent parties should
have raised in that prior litigation. Hisle, 151
Wash.2d at 863, 93 P.3d 108.

81191 9 27 For res judicata to preclude a party
from litigating a claim, a prior final judgment must
have a concurrence of identity with that claim in (1)
subject matter, (2) cause of action, (3) persons and
parties, and (4) quality of the persons for or against
whom the claim is made. Spokane Research & Def.
Fund v. City of Spokane, 155 Wash.2d 89, 99, 117
P.3d 1117 (2005); Loveridge, 125 Wash.2d at 763,
887 P.2d 898. The party asserting res judicata, in
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this case Tacoma, bears the burden of proof. Hisle,
151 Wash.2d at 865, 93 P.3d 108.

[10] 9 28 Regarding the second element of this
four-part res judicata test, to determine whether two
causes of action are the same, we consider whether
“(1) prosecution of the later action would impair
the rights established in the earlier action, (2) the
evidence in both actions is substantially the same,
(3) infringement of the same right is alleged in both
actions, and (4) the actions arise out of the same
nucleus of facts.” Civil Service Comm'n v. City of
Kelso, 137 Wash.2d 166. 171, 969 P.2d 474 (1999).

11I. APPLICATION OF RES JUDICATA IN THE
CONTEXT OF RIPARIAN RIGHTS

4 29 Tacoma argues that Funk's final judgment
bars the Richerts' claims as res judicata. We dis-
agree, because Tacoma has failed to prove that
Funk 's final judgment shares a concurrence of
identity with the Richerts' claims or that reasonably
diligent parties should have thought to petition the
*889 Funk court to resolve the Richerts' claims in
Funk's final judgment. FN

FN4. Tacoma argues on policy grounds
that if we do not hold that res judicata pre-
cludes the Richerts' claims, every dam
will, in the future, face potential lawsuits
from plaintiffs whose property rights were
previously condemned. But Tacoma's
policy argument does not overcome long
standing res judicata law.

A. Funk's Final Judgment and the Richerts' Claims

[11] 9 30 Tacoma argues that the Richerts'
claims are precluded by res judicata, because these
claims share a concurrence of identity with Funk 's
final judgment. We disagree.

§ 31 In Funk, Tacoma condemned the right to
take away the use of the Type Two parcels' water,
but it did not condemn the right to invade the Rich-
erts’ parcels with water. This is evidenced by Ta-
coma's petition for condemnation in Funk.
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9 32 Although the decrees constitute Funk 's fi-
nal judgment, Tacoma's petition reveals the scope
of Funk 's subject matter (i.e., the scope of what
rights Tacoma was condemning) and its cause of
action (i.e., the scope of what Tacoma was ask-
ingthe court to decide). Thus, Tacoma's petition
helps explain the scope of the action below, which
allows this court to compare Funk with the Rich-
erts' claims to determine if they share a concurrence
of identity of subject matter or cause of action.

9 33 Tacoma's petition in Funk requested con-
demnation of the Type Two parcels because “the
volume of water in said river below said dam will
be diminished.” CP at 1382. This shows that Ta-
coma sought only the right to deprive the Type Two
parcels below the dam of their use of the main
stem's water, not the right to overwhelm the Type
Two parcels with the main stem's water. Thus,
Funk 's decrees condemned only the right to the
Richerts' parcels' use of the main stem's water that
Tacoma actually requested in Funk.

9 34 The Richerts make claims for (1) violation
of riparian rights; (2) failure to provide a proper
outflow for channeled surface waters, (3) violation
of RCW 4.24.630 (liability for damage to land and
property), (4) trespass, (5) nuisance, (6) negligence,
(7) inverse condemnation by flooding, and (8) in-
verse condemnation by groundwater. More import-
ant than the names of the Richerts' claims is what
they concern. All of the Richerts' claims concern
the recent flooding and a rise in the groundwater ta-
ble on the Richerts' parcels, allegedly caused by Ta-
coma's_release of too much water into the main
stem. 7

FN3. Tacoma argues that Funk precludes
the Richerts' claims as res judicata because
some, but not all, of the Richerts' prede-
cessors in interest filed various individual
motions in Funk stating broad requests for
any and all damages that Tacoma's dams
would cause. But the final judgment con-
trols, and random filings from various pre-
decessors in interest cannot illuminate the
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scope of those decrees.

1. Concurrence of Identity with Subject Matter

§ 35 Regarding the first element of res ju-
dicata's test, concurrence of identity of subject mat-
ter, the Richerts' alleged invasion of water onto
their parcels does not have the same subject matter
with the claims litigated to a final judgment in Funk
. This is because Funk 's final judgment dealt with
only deprivation of the parcels' water use, rather
than flood }OQ groundwater damage to the parcels
themselves.' ** See RCW 90.03.030; see also Aus-
tin v. Citv of Bellingham, 69 Wash. 677, 679, 126
P. 59 (1912),

FN6. Tacoma argues that the Richerts con-
cede that they limited their claims to ri-
parian rights violations, citing CP at
4018-19, 4023; Br. of Appellant at 20.
However the cited pages in the record con-
tain no such concession.

2. Concurrence of Identity with Cause of Action

9 36 Regarding the second element, concur-
rence of identity with cause of action, Tacoma has
failed to meet its burden of proving that the Rich-
erts' claims constitute the same cause of action as
Funk. This is because in Funk, Tacoma condemned
only the right to deprive the parcel owners of *8§90
their ability to use water, as revealed by Tacoma's
petition. The Richerts now claim that their parcels
are being damaged by floods and high water tables,
with some land taken in its entirety. Thus Funk 's
final judgment and this case do not (1) impair the
same rights (right to water use vs. right to land
use), (2) deal with the same evidence (loss of water
use vs. flooding, groundwater tables, and aggrada-
tion), (3) allege an infringement of the same rights
(right to use water vs. right to use land), or (4) arise
out of the same nucleus of facts as the prior action
(deprivation of water use vs. deprivation of land
use).

FN7. Even beyond this, Funk 's final judg-
ment was limited to condemnation, and the
Richerts make a series of claims that have
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nothing to do with condemnation: (1) fail-
ure to provide a proper outflow for
channeled surface waters, (2) violation of
RCW 4.24.630 (liability for damage to
land and property), (3) trespass, (4) nuis-
ance, and (5) negligence. Thus, these five
claims, on their face, do not constitute the
same “cause of action” as litigated in Funk
. This is because none of these causes of
action were considered by the Funk court,
as Funk was limited to the cause of action
of condemnation.

9 37 Tacoma has failed to prove that the Rich-
erts' claims for invasion of water share a concur-
rence of identity with Funk 's final judgment in
terms of subject matter or cause of action. See Lov-
eridge, 125 Wash.2d at 763, 887 P.2d 898, For res
judicata to preclude the Richerts' claims, Tacoma
must prove that the Richerts' claims meet all four
elements of res judicata. Because Tacoma cannot
prove that the Richerts' claims for invasion of water
share a concurrence of identity with Funk 's final
judgment in terms of subject matter or cause of ac-
tion, Tacoma cannot prove either of the first two
elements of res judicata. See Loveridge. 125
Wash.2d at 763, 887 P.2d 898. Thus, we need not
i:‘(‘)\r?lgsider elements three and four of res judicata.

FNS. As a part of its res judicata argument,
Tacoma argues that because it acquired the
Richerts' riparian rights in Funk, that this
gave Tacoma the right to raise the water
level up to its natural flow, even if it flows
over the Richerts' parcels. We disagree, be-
cause as discussed above, Tacoma con-
demned only the Richerts' parcels' use of
water, not the right to cause flood or
groundwater damage to their land. See
RCW 90.03.030; see also Austin, 69 Wash.
at 679, 126 P. 59.

B. The Claims that Reasonably Diligent Parties
Should Have Raised in Funk.
[12] § 38 Tacoma argues that the Richerts'
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claims are precluded by res judicata, even if they
were not raised in Funk, because reasonable parties
should have raised them in Funk. We disagree.

[13] ¥ 39 Res judicata applies to claims that
were not resolved in a prior litigation's final judg-
ment, where reasonably diligent parties should have
raised those unresolved claims in the prior litiga-
tion. Hisle, 151 Wash.2d at 865-66. 93 P.3d 108.
However, in this case, the Funk litigants could not
have reasonably brought the Richerts' claims at the
time of Funk for three reasons.

§ 40 First, the Richerts based their claims on
alleged aggradation that occurred over the past
eight decades, which reduced the amount of water
that the main stem could handle. The Funk litigants
could not have reasonably predicted such aggrada-
tion over eight decades and, thus, reasonable litig-
ants could not have predicted such a phenomenon
would combine with the dams to cause water to
overflow and damage the Richerts' parcels.

9 41 Second, the dams' increased water flow
resulted from requirements imposed on Tacoma by
FERC litigation for the purpose of water quality
and environmental protection, starting in 1988. No
reasonable litigant in the 1920's could have pre-
dicted the rise of modern environmental protection,
nor could a reasonable party have predicted that
starting in 1988, a federal agency would require Ta-
coma to increase the water flow through its dams
for water quality and preservation of fish and the
environment.

9 42 Third, Tacoma explicitly stated in its Funk
petition that it needed to condemn the Funk litig-
ant's riparian rights because “the volume of water in
said river below said dam will be diminished.” CP
at 1382. Thus, Tacoma's petition put the parties on
notice *891 only that their parcels would lose the
ability to use the river's water, not that their parcels
would suffer flood and groundwater damage from
an overabundance of water. For these reasons, the
Funk litigants could not have reasonably predicted
that Tacoma would overwhelm the main stem with
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water and cause water damage to their parcels eight
decades after Funk. We hold that Tacoma has failed
to proveth%t Funk bars the Richerts' claims as res
judicata.” " See Loveridge, 125 Wash.2d at 763,
887 P.2d 898.

FN9. The Richerts argue that Tacoma
should be estopped from arguing that the
Funk litigants could have predicted ag-
gradation because Tacoma argued the op-
posite in an unpublished case. See /ndem-
nity Ins. Co. of N.Am. v. City of Tacoma,
noted at 158 Wash.App. 1022. 2010 WL
42900648. at *3-*4 (2010). We do not ad-
dress this issue because the superior court
did not resolve this issue in its final judg-
ment and, thus, the issue is outside the
scope of this appeal of that final judgment.

Tacoma argues alternatively that even if
res judicata did not preclude the Rich-
erts' claims, Tacoma has no duty to
maintain its dams' artificial diversion of
water away from the main stem and,
thus, it cannot face liability for merely
decreasing the amount of water that its
dams divert away from the main stem.
We do not address this issue because it
concerns Tacoma's general duty to main-
tain its artificial diversion of water from
the main stem. This does not relate to the
effect of Funk on the Richerts' claims,
and is thus outside this appeal's limited
scope.

Finally, we do not decide all “issues with
regard to Tacoma v. Funk ” as requested
by the superior court's final judgment,
because that would constitute an imper-
missible advisory opinion. CP at 63-64;
see To-Ro Trade Shows v. Collins, 144
Wash.2d 403. 41617, 27 P.3d 1149
(2001).

9 43 Affirmed.
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We concur: PENOYAR, J.P.T. and HUNT, J.

Wash.App. Div. 2,2014.
Richert v. Tacoma Power Utility
319 P.3d 882

END OF DOCUMENT
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IN THE COURT OF APPEALS OF THE STATE OF WASHIE;\I T
DIVISION II

GERALD G. RICHERT, on behalf of
SKOKOMISH FARMS INC., a Washington
corporation; GERALD F. RICHERT and

- SHIRLEY RICHERT, husband and wife, and
the marital community thereof; THE ESTATE
OF JOSEPH W. BOURGAULT; NORMA
BOURGAULT, a single woman; ARVID
HALDANE JOHNSON, on behalf of
OLYMPIC EVERGREEN, LLC, a
Washington limited liability company; ARVID
HALDANE JOHNSON and PATRICIA
JOHNSON, husband and wife, and the marital
community thereof; SHAWN JOHNSON and
SHELLOY JOHNSON, husband and wife, and
the marital community thereof, JAMES M,
HUNTER, on behalf of the HUNTER
FAMILY FARMS LIMITED
PARTNERSHIP, a Washington partnership;
JAMES M. HUNTER and JOAN HUNTER,
husband and wife, and the marital community
thereof; JAMES C. HUNTER and SANDRA
HUNTER, husband and wife, and the marital
community thereof;, GREGORY HUNTER and
TAMARA HUNTER, husband and wife, and
the marital community thereof; DAVID
KAMIN and JAYNI KAMIN, husband and
wife, and the marital community thereof;
WILLIAM O. HUNTER, on behalf of
HUNTER BROTHERS STORE, a
Washington partnership; PAUL B. HUNTER,
on behalf of HUNTER BROTHERS, LLC, a
Washington limited liability company;
WILLIAM O. HUNTER and CAROL

- HUNTER, husband and wife, and the marital
community thereof; PAUL B. HUNTER

and LESLIE HUNTER, husband and wife,
and the marital community thereof;
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No. 43825-9-11

WILLIAM O. HUNTER, JR. and LUAYNE
HUNTER, husband and wife, and the

marital community thereof; DOUGLAS
RICHERT, a single man; EVAN TOZIER, on
behalf of RIVERSIDE FARM, a Washington
partnership; ARTHUR TOZIER, a single man;

MAXINE TOZIER, in her individual capacity; |

and EVAN TOZIER, a single man,
Respondents,
v.
TACOMA POWER UTILITY, a Washington

Utility, and the CITY OF TACOMA, a
Washington municipality,

Appellants.

ORDER AMENDING OPINION

It is hereby ORDERED that this court’s opinion filed on March 4, 2014 is

amended as follows:

On page 2, paragraph 1, the follovﬁng text shall be deleted:

In this class action lawsuit for property damage caused by
increased water flow, the City of Tacoma makes an interlocutory appeal of
the superior court’s two rulings on cross summary judgment motions. The
first ruling granted a motion for partial summary judgment that served to
‘strike one of Tacoma’s-affirmative defenses against the claims of: Gerald -
Richert and the members of his class involved in this appeal (the

Richerts).

The following language shall be inserted in its place:

In this lawsuit for property damage caused by increased water
flow, the City of Tacoma makes an interlocutory appeal of the superior
court’s two rulings on cross summary judgment motions. The first ruling
granted a motion for partial summary judgment that served to strike one of .
Tacoma’s affirmative defenses against the claims of Gerald Richert and
the other plaintiffs involved in this appeal (the Richerts).
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And on page 3, immediately following the “S” in the heading “FACTS,” the following

text shall be added in a footnote:

Because both of the superior court orders on review concerned whether
the Richerts’ claims were precluded as a matter of law, we write the facts
in the light most favorable to the Richerts. See Witt v. Young, 168 Wn.
App. 211, 213, 275 P.3d 1218, review denied, 175 Wn.2d 1026, 291 P.3d
254 (2012).

And on page 7, paragraph 1, the following text shall be deleted:

Gerald Richert and the members of his class involved in this
appeal are owners of 88 of the Type Two parcels, whose riparian and
water rights, but not land rights, were condemned by Tacoma in Funk.

The following language shall be inserted in its place:

Gerald Richert and the other plaintiffs in this appeal are owners of |

88 of the Type Two parcels, whose riparian and water rights, but not land

rights, were condemned by Tacoma in Funk.

The footnote that follows the sentence ending in “condemned by Tacoma in Funk™ shall
remain. '

'DATED this Zf)’ ;day of M/I'\(/ ,2014.

Worswick, C.J.

I concur:
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON,
' TN AND FOR MASON COUNTY.

CITY OF TACOMA,- A . 577
& municipal corporatlon. 5 o Nio., /@

" Petit ioner, ' . .
o x - PETITION FOR -
v - : - CONDEMNATION.

GEORGE H, FUNK and Mrs. George H..

Funk, his wife; William %. Putnsm
end Harriett G. Putnan, his wife;+”

4. G. Cushman and Mrs, A. G. Cush-
man, His-wife; Kussell Homan, s
bachelor; Puget Mill-Company,  a corporation; Olive Hanson, w;.dow
of Arne Hanson, ‘deceased; Mariuws Hanson, Simon Hangon, Fritjof
Hanson; Valborg Rustad, Hina Caroline Davis; Olofine Yhue, Agnes
Gllbertson, Olaf Henson, children, heirs at law end devisees. of
Arne Hanson, deceased; Frances Hanson, Carrie Falie, Hassie Tt
Henson, Qle Hanson, Fred Henson and. Jeanette Hanson, his wife,
heirs et law of Arne Hanson, deceased; ~Alice.E. Dow Browner snd
C..W., Browner, her husband; A..E. Hillier am Stella Hillier,his
wife; Henry. 0. Pixley; William Mugser apd Mrs, William KMusser,
his w1fe Tda M. Finch and Vincent ¥inch, her husband; Tacoma .
Savings Bank & Trust . Company, a corporationj as Lrus‘bee~ Marle
He Bradley, William ©. Bradley and Bdith C. Bradley, h].é wife;

. Jaemes W. Bradley; ' Martha E. Hayward, a widow; Weyerhaeuser
Timber Company, a corporation; Thad B. Preston end Mrs, Thad B,
Preston, his wife; Ellen Rudy and John Doe Rudy, her husband;

Dr. J. Richter and lirs. J. Richter, his wife; Potlatch Commer- : .
cial & Terminal Company, & corporation; Sig. &. Aarde] and Mrs., Sig
@G. Aerdal, his wife; He N. Woolfield and Mrs. He Ne. Woolfield,:

his wife; "‘E. &. Sims and Mre. E. A. Sims, his wife; George ¥ranz
and Mrs. George Pranz, his wife; Myre L. Iutz and John Doe Lutz,
her husband; W. D. Davidson and Mrs. W. D. Davidson, his wife;

-Morrison ¥. Plxley and Mrd, Morrison F. Pixley, his wife; m. M
Grogan and Mrs. M. M. Grogan, his wife; J. A, Schmidt and MNrs.

J. A. Schmidt, his wife; Wm. Wagner and Mrs, V.- 'Wagner, his wife;
Abrahsm J. Gross and Mrs. Abrgham J. Grossg, his wife; Perxry J.
Perkins and Mrs. Perry J. Perkins, his wife; The Oregon Mortgage

Y Go., Ltd., a corporation; Higgins-Cady Timber Co. a cerporation;
L. W. 0lds and Mrs. L. V. Olds, his wife; J. T. Argyle and Mrs.

Jo 4. Argyle, his wife; Stephen Merrick and- Mrs. ‘Stephen Merrick,
his wife; lMae Land’ Company. a corporation Eneelend Investment .Co.-
a- corporation Rob't E. Andrews and Krs. Rob't E. Andrews, his
wife; Edw. ¥, Legch and Mrs. Edw. P. leach, his wife; Northera
PaCliiC Reilway Company, & corporation; 8. K. Waterme.n and Mre

S. XK. Watermsn, his wife; Mary A. O. Rechemderfer and John Doe _
Rechenderfer, her husband Olympia Door Co.. a corporatiom;

et
2'5325 k.‘aji..:.'lr 'i.}?
AMND PﬁLz:,D

tRK OF 'rmf SUPERIOR 4“0y
MASON COUNTY, Wagy,
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That T. G- Gerrison and Mary.L. Uarrison are husband and wife.
That Xerl -Rose and Emllie Rosé are husband and wife. thet H. B,
Jackson and Mary &. Jackson are husband and wife. ? hat John I.
Sutherland and Mrs., John L. Sutherlsnd are. husbend and wife.That

"R. B. Wilson and Berthe Nilson .are husband and wife. That William M.

Foster and Mrs. Williem &, Foster are-husband and.wife. That Thomas
© 7, Webb and Maude Webb are husband and wife, Thet George Cameron amd
Louise Cameron zre husband and wife.  fHat ﬂgxnxzxxxxﬁnﬂgxkxzxxxﬂ

. John Doe McNeeley. whose .true christidn name .is to petitioner .

. unknown, 'and- Geneva A. McNeeley dre husband end wife, That W. A.
Morris and Maude Morris are husband and wife. That ueorge F. Yeaver -

" - and Mabel .H. Weaver are husband -and wife. Thét do Co MceKiel and Mrs.

-~ J. C. McKiel are husband and wife. that W. A. Nobles and Mrs. W. A,
.. Nobles gre husbend and wife, That Joseph-Vail and Mrs. Joseph Vail
are husband and wife. FThat ¥. A. Hunter.end Qliver Hunter are

husband and wife. That William Deyette end Mrs. William Deyette are
husband and wife. That Lew Ottermatt and Jeanette ¥. Ottermatt

are husband and wife. That Jos, C. Mongrain &£nd Mrs. Jos. C., Mongrain
ere husband end wife. Thet -Alex Johnson end Mrs.. Alex Johnson are

. husband and wife. That-Johd Doe Eauptly. whose true -christian name.
"-is to petitioner unknmowr, ahd Fannie L. nquptly are husband and

© Wife. fhat Arthur t. Eells and mrs. Arthur o. ells sre husband

“and ‘wife. -Thet hesmus Hanson and Mrs. hesmus, Henson are husbgnd ‘and
wife. That George Jebb a2nd Mrs. weorge Webb are husband and wife.
That L.N.Wood ‘and %thel Wood are husband and wife. That HRobert

.‘Ahewis and Mrs. Kobert Lewis" are husbend end wife, ¢hat Henry Allen snd

Mrg. nenry Allen ere husband end wife. Tfhat meninney rulsifer and Mrs

Mesinney rudsifer are husbgnd and wife. Jhat ¥rank macsean and Mrs,

Frank Mmackean sre husband K and wife, +hat A.D.Miller and mrs. 4.D.

" Killer are husbsnd end wife. “That Alonzo kay. and nessie Key are hus-

" band and wife. That Joseph Witkstrom snd Mrs. Joseph ¥ickstrom are

husband and' wife, Thet W.B. Sammons sxd tirs. 7,d.3ammons zre husbend
and wife..That 7.H,.Xowe end. Mrs, ‘l.n.Howe are.hushand amd wife. That

:" WoG.Rex gnd Nrs. W.G.Rex &re husband and wife. That ¥W.H.Smith-and
“Mrs. V. H,Smith are husbend and wife.That.Albert Hale and Mrs. Albert

Hale sre husbsnd 4nd wife. That Frenk W. Hale 2nd Mre. Frenk W,Hale,

are husband end wife. That Clinton O. Harris aml ‘Mrs. Clinton 0.

. Barris are husband and wife. That Joseph M.  Sperr and Mrs. Joseph M.

. Sparr are husband and wife. That F. A.Robl on-and Mrs. F.A.Robison

" are husband and wife. - ‘

E "‘m-

That at all times since the year 1893 the City of Tscoma hes been
engaged .in the business of owning lands, real estate, rights of way,
frenchlses, eaSements; privileges and other feeilities, and owning,
operating snd maintaining works,plants and facilities for the . .
purpose of furnlshing seid City of Tacoms and the inhabitents thereof
and dny.other persons, with electricity and electric energy for 1ligh-
ing, heating, fuel, power .and other public purposes, anl hes regulat-

" ed and controlled: the use, distrlbutlon and price thereof.

X
That heretofore and prior to Auuust 12th, 1919 -the corporate

aufhorities. towit, the City Council of said City of Tacoma,deemed it
‘adV1sab1e that sald Clty of which they were officers, should acquire
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by condemnation or purchase, of both of said metheds, a Sitef which
" ghould include land and real estate, rights of way, water rights,
overflowaée rights, easements, privileges and other facilities for
the purpose of making certain additions, betterments and extensions,
hereinafter mentioned, to the present electric genefafipg plant and
system now owned, comtrolled, operated and maintained by said-City;
. end the said -City Council of said City thgreupon and on the 9th day
of July,1919, duly passed an ordinance, numbéied 7040, entitled:—
"An ordinanoe declaring the adv1sab11;ty of the .City of )
Tacoma's acquiring a sité for establishing a hydro-electric power
plant on the North Ford of the Skokomish kKiver and on and along, .
<>~ Lgke Cushmen in Mason. County, Washington, with the necessary water
rights, overflowave rights, easements and other property rights
incident and nécessary thereto as an addition to and extension of-:
its electric 1light and power system; specifying end sdopting the
system and plan proposed; declaring the estimated cost thereof, as
near as mey be: and providing for the submission of this ordinence
and the system and plan herein set forth to the qualified voters of
the City for their ratification or re jection thereof at a special
election to be held on the 12th day of August, 1919; ani repealing
Ord inance No. 6938";
which said ordinance was signed by the Mayor of said Oity and was
thereafter duly published in the official newspaper of said City on
the 10th day of July, 1919. '
XI' X
That said Ordinance No. 7040 specified and adopted the systém or
plan proposed fdr the acquisition of said site for such proposed
addltlons betterments and extensions of its present electrlc gener—
._ntina system, and declared the estlmated cost of said site as near
as might be, and said ordinance and the plan and system therein spec-
~ified and adoptéd was thereafter, on August 12th, 1919, submitted for
ratification or rejection to the qualifisd voters of said City, and
at said election said ordinance and the plan and syétem therein
specified and adopted was ratified by the affirmative vote of such
g majority of the qualified voters of said City voting at sz2id elec~
tion as was required by the statute in such cases masde and provided.
that a copy of said Urdinance fo, 7040 is attéched hereto, marked

Exhibit A, and made a part of this petition.
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XIT. ' -
That the system and pian specified and adoPtéd by sdid ordinance

was end is to acquire by condemnation or otherwise a site ﬁpon and '
‘élong Lake Cushman, and on and along the North Ford of the Skokomish
Biﬁer. in Mason County , Waéhingtdn, for a hydro-electfic generafing
plant to be known and'designated "Hydro-electric rower Unit No 2 of

the City of Tacoms"; said plént to be owned'cohstructéd. opereted end . ¢
maintained es an addltlon. betterment and exten31on of and to the
.present system of said blty, which site so to be acquired and owned by
said City, shouid include a1l lands, rights of way, water rights,ﬁ. .
overilowage rights,'reser%oirs. eésaments énd privileges as sbouid=‘
be necaséaiy for the ultimate development theréof;'iﬁciuQing also-
éufficient.rights of way, franchises, éhd eaéeménts io brovite a

double pole line end private telepnone line where it mey be located

from the headworks to the Pierce bounty Line.,

XIIT,

That pursuant to the further p;ovisioné of said, Urdinance Io.
7040 said Uity of Tacoma, by its Uommissioner of Light and Water and
its ¢ity Counecil haé,caused the proper and'necessary sur%eys to be
made and prepared,and has determined that in order to develop and put
in operstion éaid Hypdro-electric Power Unit No.2 of the Uity of Yacoma
hereinafter described,it is and will be necessary and ednvenienﬁ to
incluae in_éaid site the iénds. rights of way, water rights, over-
flowage rights, easements and privileges hereinafter deseribéd, and
.8aid City of Tacoms heretofore and on the 7th day of July, 1920,
auly- passed Ordlnance No. 7281, entitled:- )

"An ordinance authorizing and directing the Gity Attorney of the
City of Tacome to institue and prosecute an action or actions in the
proper courts in the name of the ,City of Tacoma, under the right of
eminent’ domain, for the condsmnation and acquisition of lands, real
estate, premises, rights-of-way, riparien rights, water rights, over-
flowage rights, .eesements and privileges necessary for the comstruction,

operation and maintenance of the hydro-edectric power plant on and
along the sorth Fork of the Skokomish River, and on and slong Lake
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CIII

That with the construction of said dam in the Horth Fork of
said Skokomish River, above mentioped, and the construction of said
tunnel and canal and the utilization of said waters in the manner
heréin set forth, a portion of the weters of said North Fork of
Skokomish River will be diverted from the present channel -thereof .
and used by petitioner upon the site herein desoribed, and to be -
acquired by these proceedings for the operation of said proposed
Hydro-Blectric Power Unit #2 of the City of Tacoma, and the volume
of water in s8id river below said dsm will be diminished .eand by
reason thereof it is and will be necessary and convenient for said
City of Tecoma to take and acquire, as a part of the site faor gsaid -
_ proposed- power plant, pursuant to the provision of said Ordinances

No. 7040 and No. 7281 the water rights, riparian rights, easements,
privileges and other facilities upon said river below saia dam,
necoessary and adequate for the proper development, construction op-
eration and maintenance of said power plant. i

cIv.

Thet the lands, real estate and premiges mentioned and desoribed
An Group 11 of said Ordinsnce No. 7281, attached hereto as Exhibit B,
and hereinafter described abut upon and lie ad jacent to said river,
and the defendants; .

- Qv.

That defendant Olympla Door Company, a corporatidnm, is 6r claims
- to be the owner of the following deseribed tracts of land with the’
. riparisn rights upon saighriﬁeg appgrfenant thereto, to-wit-

e Lar-Y (o) “luo 4

Govermment Lot 1, "being/the N, M.} of N.E.3; the S. W.3 of W. E.3,
the. N.W.% of S.E.3; the N.E.Z of S,W.% ,end Government Lot 8 being the
8.E.3 of S.W.%; a1l in Section 6, Township 21 North, Range 4 West,

W.M,. Also that portion of the K. E.2 of 8.E.2 of Section 8, Township
21 North, Range 4 West, W.M. lying North of Skokomish River. .

And thsat deiendant ‘Elld A L. Waddle has or claims some 1nterest
in the N.E.% of 8.W.2 of said Section 6, _and pefendant Washing ton Mill
COmpany, a corporation has or elsims some interest in said portion of
¥.B.% of S.BE.% of said Section 8, 1lying North of Skokomish River.

CVvI.

. That defendants C. A, Hudson and Mrs, C, A. Hudson, his wife, .
. are or.claim to be the owners of the W.% of Section 7, T0wn5hip 21 North,
Range 4 West, W.M., except the N.E, %—of the N, W.% of said section, and. -
of the riparian rights on and along said river appurﬁenant thereto.

That defendents T, G, Garrison end Mary L, Gerrison, his wife are
or e¢laim to be the owners of said N,E,2 of the N.W.2 of Beid Section 7,
and of the riparian rights on and along. said river appurtenant thereto
hereinafter named are or claim to be therowners of the respective tracts
or parcels of land hereinafter mentioned and of the water rights,
riparian rights, privileges and eassements upon and along said river,
eppurtenant or pertaining thereto, and trat all of ssid lands are in
Mgson County, ‘Washington. . o
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Foster,is deceased, . That John Doe Pulsifer, whose trus Christisn
name is unknown to petitioner, husband of defendant Kate Pulsifer,
is-deceased. ' That Mrs, Ben Johns, wife of defendant-Ben'Johns, is
~ deceased. . That Mrs, Allen Yellout, wife of defendant Allen Yellout,
is decedsed. That there has never.been any adjudication of or determ-
instion of, who the hei¥s at law of the deceased persons sbove mentioned
~ are, That the heirs at law of esch of said deceased persons above
mentioned are proper and necéssary parties defendant in the above en-
 titled prooceeding, That said deceased persons are Indians and that it
is impossible td ascertain or determine who the respective heirs of said
deceased persons are, until the Indian Depariment shall have passed upon
their several claims and petitioner has made diligent semrch and inguiry
- but has been unable to ascertain the names, or residence of any such
heirs or whether or not there are any heirs of said deceased persons,

'OLXIII.

. That 21l -of the tracts of land mentioned and described.in pera-
. graphs numbered /4 %o /éi inclusive, are in the Skokomish

. Indign Reservation and the defendants named in said respective parspraphs
are Indians and that said tracts sbut upon said Skokomigh River and

‘that it is .and will be convenient and necessary for said City t6 take

and .acquire the rights to teke & portion of the water from said river

at & point near said dam as above described. .

CIXIV,

. That_the County of Mason has or claims to have some 1lien for tazes
upon the lands hereinbefore described. _ : '

CLXV.

. That the .defendents named herein and made parties hereto are the

- owners and occupents of the lands, waters, water rights, riparisn
rights, overflowage rights, easements and privileges affected by this

. proceeding, and all of the persons having any interest therein so far
88 known to the Mayor of said City and the City Attorney thereof; or
appearing from the records in the office of the Auditor of Mason County,

- CLXVI.

. Thet it is necessary, pursuent to the laws of the State of
Washingtan, in such cases made and provided, that the taking and .
damsging, 1f any, of the lands, rights-of-way, water rights, riparlan
righte, overflowage rights, essements and privileges herein alleged to

" . de necessary and convéenient to be taken and aoquired for the purposes’

. herein set forth, should be adjudged to be a public use and necéssity;
that Jjust compensation should be made to said defendants and each of
them for their-said lands, rights-of-way, water rights, overflowage

. rights, easements, franchises and privileges and property taken or
damsged, and thdt such damages and compensation, if any, -should bve

. a8ceértained in the manner provided by law, .

WHEREFORE - Your Petitioner prays:-

E That it mway. be adjudged herein that the taking and damseging,
" if smy, of the lands, rights-of-way, waters, water rights, overflowage
rights,. easements, privileges and property of said defendants for the
purpo ses of acquiring the said site for petitioner's said hydro-electric
* power plant, is and will be & public use and necessity; thaet thereupon
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the just compensatlon to be. paid to sald defendants, anﬂ each i
of them, for thelr seid lands. rlghts of-way. water rlghts,
'aters. overflowage rights, eosements prlvlleges and property,
es the case may be, or any dameges .thereto, may be ascertained
and determlned in "the menner provzded by law- and that qpon
'payment by sald ity of facoma of the amounts 50 aWaTded thls o
Court may finelly adJudge and decree that the title to sald ’
lands, right s-of-wey, waters, water rights, easements, priv- H'
11eges and property are vested in fee eimple 1n said City.- "

And petltioner \111 €VET Dpray.

14 Ettofzzgggior petitionmer. ' ., ‘' .
TATE OF WASHIHG”OH) : )

:sS,.
Cougty of Pierce. )

’ ’ : Ca M. RIDDELL be:.no first duly sworn on -.
oath deposes and says: * That.he is the duly eleécted, qualified
and acting ‘Mayor of the City of Tacoma, the petitioner herein,
and as such is suthorized by law to verify plesdings on behalf
of said City; thet he has read and knows the contents of the:

above and foregoing Petition for Condemnation and that the
statements contained therein are true as he veri'ly believes.

: Lo Co ) . ) : ) S
G Subscri:;g and sworn to before me this /9 dsy of ..
o le fin ey~ 1920, S
7 ; .
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CIN HR sumaxoa couavr oF mE STATE OF vmsnmemn, '
IN AND FOR MABON . COU NTY, '

---—-—n-n----hun---.&d---—u--—ﬂ- . . . B . q?

CITY OF TACOMA, & minie-
cipal corporation,

Plaintsz. . : i
NO. 1651

- .-vs.— )
' ' 'smmmm A.N'D CROSS comm:{m
GEORGE H. mm:, et als.. o

. Defendants.

- s e O 98 - —-- EL LT T TN

-
‘v

COme now . the following na.med defendants. T. -W. Web'b and

We'bb Pub'band and wife, G.’ F. Weaver, and

Weaver, husband and vufe, J‘. C. Mongra.in, and

.Mongrain,husband a.nd wﬁfe, ,W. H. Uohnston ‘and, .

A_Johnston, hus'band and w1fe, We O. Watson andy,__ " ~ . Vatson,: .

: SN,
.husband and m:t‘e. Fred Lassaie as Administrator of #the Es'ba,te of

. Goorge Cameron, Karl T. Ro:se and - ". Roee. husband &nd

wife, ‘A, E. EElls, end . Eela, hus'band end wife; ‘Be Be

_Wilson, and Wilson, huaband and wife; Oliver Biahop

and _o - B:I.shop, husband and wife, Willlam Deyet’aa ana
’ "Deyetter husband ‘and w:xfe; Js L. Sutherland, and

Sutherland, husband and wife; . A. Robieon and

Ro‘bison, hushand and. w:.fe, M, . F. Pixley and

- Pixley, husband and wife°- W. A Nobles and No‘plesm
.hueband and wife, J. Co Mc Kiel and ¥c Kiel, husband

and wife, Jeam Todd. Fredson and — .. Fredson, busband ..

and wife, and Joseph Sparzj and‘ R sparr, husband aﬁci'_

3 ) "
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" wife, and by way of statement and cross 'complai‘h't..avllég.e-f.-i"; -

' . . e v N . .

'ﬂla.t the a‘bove named o W ﬁe!bb and 3 L Webb '

- are now artd e.‘b a.ll timee mentioned herein were hu a'band and wife :
and ﬁ:at they B|re, the om:ers of the following described premisesf L -
simate. 1y1ng and being in Mason COunty, ,Washington, to-w1t°

Lot w0 (2); the Souﬂmest quar'berrof Northwest

" .que.rter' the Weet half of the sputhwes t quarter of . ]

- Section Se 7) Townshipytwenty one (21), North; . =
Range ﬂhre ?/ ‘Lots Seven (7), Eight (8), Nine (8) =~ - -
Ten (10) an? Lot Eleven (11), exeept School Cite.,Also. v

. the- SOutheast quarter of. the southwest quatter; the Northw

“ east quarter of the sontheast guarter and the West half .of.
‘the Somtheast quarter, Sectioh Twelve,: .Townskip Twentys .
one (21) North, Range 4, Wesst of W, M. and the North=
east.quarter of the Northwest quarter of Section Thirteen -
(13) - Townahip i‘wenty one (21) North. Range Four, (4). West

' Of Wo u, . : . e~

G 1 .

: , 'Ehat e a'bove named @ Fo Weaver and L. Weaver",--,.
'are new and at all times mentioned herein were hus'band. and w:.fe, S
Aland tbat ﬂ&ey are the owners of the fohbowing described premises L
"si tuate, ly:.ng a.nd being in Mason Gounty, Wash:lngton, fn-wit B

: Lot ‘Eleven. (11) and the South twentv five - (25)
: _—_-.acres of the Southwest quarter of theNorthwest quarter
-1 -of Segtion Fifteen (15), Township Twenty one (21.) Nog'rh
.'~.Range Four (4) West of W M, . S

o III. .
mat the a.'bove named J. Co Mongrain, and

. Mongrain, are now and a.t a11 times mentoned herezn were huaband.

" . and vife and fhat they are the ownera of the :t‘ollow:mg dvacnbed

-premiges, situa.te. lying and being 1n Mason county. Washmgton-

e L RS

- 'me East half of the tgorﬂqeast qua.rter of Sec=
" tion Sixgeen.(16), Townehid Swenty one (21) Norfh,
BangeFOnr (4) West of W, My
. "IV o
-That the above named We H. Johnston and-_

. o . e

{784 o o FUNK 000295
A-25



: ,_‘Johnston a:ca now and at all ta.mes mentioned herein were husband
and wxfe, and that they are the owners of thé following described'-'
premiaes, si mate, 1ying and 'being in Mason Co’unty, Washington.

e SOuthwest quarter ofthe southeast quarter of Section

‘Eight (8 Township men’cy one (21) Nort‘n, Range Four (4) :

West. W. M. B ) .. 4. - , A;.. -~ .
' 4 . 4. v . : N - : - .

6))}’2}’ '.Bhe.t the dbove named W. 0. Wataon and A ""'Wa'tsén ’
'?Ure now and at all times mentioned herein were hus‘band a.nd wii‘e, .
~and. that they are t‘ne owners of the following descnbed‘premlses.' .

: si'buate, 1ying and ‘belng in Ma.son Countv, Washington, to—w1t~-
. mie Northeast quarter of the Northeast quarter '
. of Section Sixteen (16), Township Twenty one (21},.
E North, ‘Range Four (4 )West of W, u, e
‘ 'mat the a‘bovo named Fred Lassale is Administra.tor of
the Esta.te of George Cameron e.nd the.t the esfate owns fhe follqgn—
ing desonbed premiees, si\mate lying and being in Maaon COunty,'.'

,"._"Washington, to-wi'b:-'_'_ B , .

‘Tiots Five, (5), ix (6). Seven (7) and the. SOu?h
- half of the Southwest quarter of Becition Fourteen (14)
- Also. the EastJhalf .0f. the Southeast quartelr .of -Section
.. Fifteen (16) =ll. in Township '.'ernty one (21) Notth, :
' Range Four, West of W. M, .. s .

~ 'mat ‘rhe above named Karl T Rose and

‘Rose are now and at a11 times ment:.oned here:.n were husband and o ’
'wife and tha.t they are the ovmers of 'che ﬂnllowing descrlbed |
. _premiaes, aimat e; 1ying and being in Mason Gonmt;ty Washington.
to—wit'ufin ' - .
. me SOuth half of the Southeast quanxzer of Sectien

‘Seven (7). Towmahip iwenw one (23) North Ra.nge Four (4)
Weat of W. 5, - .-

-3-{ ’
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_ 'mat the above na,med. A. H. Eeus and 3 Eelle S
are now and at all: times mentioned herein werehueband and wife
and’ that they are fhe owners of fhe following descri'bed premlsee.
sl mate, ly:.ng and being in Ma.eon “Coun ty, Washington. to-wit'-i

C e 'me Weet half: of the Hor thwest gquarter of the North- E
; eaet quarter and the west half. of the southwest quartér of
- ‘of ‘the Northeast quarter; the Northiwest quaxter of the
- Northwest quarter of the eout.heaet ‘quarter of Section Eighu .'
. teen,” '.l‘ownehip 'l’wenty one (22 ) North, Range Four (4). ,
---'Weetof.m. T RE

- i L
ﬂhet the a‘bove named Ra B. Wileon and Wileoxj o

. are now and' at all timee mentioned hereih were hue'band and wife

and that they are the owners of the following deeoribed premises '
eitmte, lying and 'being An Mason Gounfy, Waeh:lngton , . o-—wjj'..

The Southeasgt quarter of the southwest quarter oi‘ .
. .Section Eight (8), Township Twenty one (?1 North. 'Range .
- Four (4) Wee’o V. .H, ‘ - L

i X

(S

mat the ‘above na.med Oliver BiehOp end,

Biehop are now and at all t.imee ment:.oned herein were huebend and'
wife and that they are the owners of the following. deecri 'bed
‘premieee "o b.tate, 1ying e.nd 'being in Magon . counw, Waxhington,

| to=wi t~- :

- The Eaet ‘half of the. Bou theaet qua.rter lying SOuth
. of fnhe Skokomish River, except west 5-chains thereof and - -
- except dfie west 208,7 feet of south 364,6 feat of. east .
15+ chaine of East half of the Southeaet marter, S"etotion
. Eignt $8 Township Twenty one. (21) North Renge Four (4)°
. West of W, M. _ -

xI'
'zaet the elbowe named v;ialiam Deyette a.nd

) Deyette are ‘How and at all timee mentioned hereim were: hus'band and
- wii‘e and that they are the ovmers of the following described pre-
mises eiwete. 1ying and being in Mason Gounty. Wax‘hington, ’oo-"

—te = R
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L WiW%- -

me Weet half of the Norfhweat quarter of the Norﬂh- ’
east quarter of Section Sixteen (16) Township Twenty-
_one (21) Nor't.h, Range Four (4) West W, M.

- -

B - 5
!lhat the eboveenamed I L. Sutherland end
Sutherland are now,a.nd at all times mentioned herein were husband .an
"'and wife and tha.t they are the owners of the follewing deecnbed
premisee,' ei'bue.te, 1ying a.nd ‘belng :’m Mason County. Wa.shington, : -’:
-'bO"Wi ‘b-— . ’ ' A ’
__fBeginning at the southweet corner off.-the eouthoast .'
<. quarter of the southéast quarterl run thence eask an' " .
" south line 5 chains; thence north to Skokomish River;
" 'thence following tiver in.westerly direction’ to west
*1line of HNortheast quarierof.southeast guarter, seid
section Eight, run thence south on west line. of East
 half of southeast quarter to- plaee of beginning tonw
‘taining 13 aores, more or less, Section Eight, Toime= "
'ehip Wenty one (21) Noxrth, Range qu (4) Weat w. M., o
X1 ' T e

) !Iha.t the abcve named F. A, Robison and.

Robison a.re now e.nd at 211- tl.mea mentioned herein were husband and
.wife and 'chat they are the owners of fhe following deecri’bed .
' premiees. situa.te. 1y1ng and 'being in- Mason aounty, Waeha.ngton, o
*to~wit'-: 3 - e T
‘Lots ‘t.wenty two and twenty . three (22 anid 23) in Section .
- Fourteen (14) Townshbp Twenty One.(21) Nor#i, Range Four

gWeet We ¥, ALSO Indian Lots Tareée, (3) four. (4), .five

6) and ten (10) in Section Twelve (12). ToWnehip twenty
‘one: (21) Norm,,Range Four, West Vo.M, . '

: v . v:-;i”;-~"~'~.u_ '

4 'l?aat the above: named M. F. Pixley arid - Pi'xley_
are now and at ell timee mentioned herein were huaband ‘and wife '
) 'e,nd that they are the ownere of the followi ng described. preﬂtses.
eituabe, 1ying and being in Ma.son County, Washingbn, to=wit:=

Lot One (1) in Block ##### (12) in Townsehd's Addi tiq&?
to Union City, Mascn county. Washington.- ool

© wDer - B Lo ) : . "_>,. .
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. :'l ﬂimet the e.bore .na.med W Ao No‘bless ahd a . Nobles :
~ are.now, and at allr tines mentioned herein were husband and wife : E
_ ang - tha.t they are the owners of the fol]:owing described premiees..
. _eitua-be, lyi'ng e.nd ‘oeing m Mason Crmnw, Washington. te-wit'

' Te. Northwest qua,ri;er of the southeast quarter of Sec- .

tion Fifteen (15) Township Twenty o_ne_ (211 North. Range . :
Four. ‘West We-. Mo . .

.. | | ‘~xv1.:5 | S
_ Tha.t t‘ne aobve nemed J. c. Mo Kiel a.nd - Me Kiiei
are. now and at all times menttoned herein were husband and m'.‘ée ..
'vand thet they ere the owners of the fohlowing ,desoribed premisee.'
‘»sda'cuaf.e, lying and being 1n Mason County, Wa.shlngton. to-wit.

Government Lok Eleven (11) lying north ‘of the main
chennelof the Skokomigh River, R

XVII

'.Ihat the above named ‘Jean 'I‘odd Fredson and

vFredson ere now and at all times mentioned herein wero hue‘band a.nd
"wife and that they are -the owners of- the following described pre- _
mises situate, 1y:lug a.nd Eeing in’ Ma.son Cdunty, Washington, te-A
- "wit‘- ', ’ '
'me West half of the Northwest quarter of. fhe Normeest .
quarter of Section Bixteen; (16) Township Twenty dne (21)
Nnrth, Ra.nge Four- (4) West We Mo . . e e

' R - - '

_ mat the ebove named J‘oseph Sparr amd .' ' Spe.rr“v .
‘are now end at sll times mentioned ‘herein. were husbandc’ ‘and wife. ‘-
"and that *they ere the owners of ‘the following described premises'

: sitzate, 1y1ng and ‘being in Maeon COunty, We.shington. to-wit-- .
»A portion of Indian’ Lot Eieven ( 11), Government Lot -

. Five (5), Section Twelve (12) Township Twenty one.(21)

North, Range Four (4) exoept a portion sold to Framk .
_ _ Fredson. . .

';‘_;. ‘__ LT :,. ,‘ -:_ . - .- : :Hv . . T
' 'm&t in addition to the dame]ges to the se.id several
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tracts of land caused by the teking of the riparian righ ts therefrom

' by reason oi‘ t‘ne proceedings on” the pert of the petitioner va.ch end

all oi‘ said tracts are greatly damaged and ai‘fected there‘by and the
fair mrket value of the sa.me depreoiated by reason of - the menace
-"_oi‘ ’che dam proposed to ’be erected by the petitioner and plaintiff ,
.':herein. and the impounding of ﬁie 1arge body oi‘ water proposed to 'be“ ) '
. impounded by the said peti tioner and plsintiff and the consequet .

_damages of -the premises oi‘ these defendants 'being mundated end _

_'i‘looded through 'che chance of the said damwashing out or 'the said L
‘ impounded waters 'breeking through and. around ine proposed de.m of |

:; peti tioner or pleintiff and escaping i‘rom said i mpounding basin

and flooding the premises of these defendents and- doemg great

- damage ﬁiereto and by reason of the fear of such eseeping of water
from said impounding baﬁin and ‘the fear of resul ting indury totheir
'-eaid severel tracte of land above deseribed' 'lhat the menaoe of said
:'.proposed dam and -the said prOposed progect has and does greatly de-._' C

preeiate the f‘air market value of the said property of" ‘cheee de-'.

o fmdants ‘by reason of - t‘ne i‘ear end apprehension of the washing out

.oi‘ said dam or the escaping of said impounddd waters around 'che said
. 'dam and the inundqting a.nd flooding of their said premises, afere- "
ssid, ;,' ' ‘ S e "_1_.
s _ «r/?
) ihat the soid eeveral iracte of land above described are
. suitable end used for agricultural purposes and 1ie in the lower
,'endof a narrow valley commeneing at ﬂoe mout‘n of a narrow canyon :
of the North Pork of the Skokomieh River in which canyon the plain-."
tii‘f and petitioner proposes to erect its dam behind which dam and -
.- up the seid North I«‘ork oi‘ seid River will be impounded a great and
vast pody oi‘ water that the natural and only outlet of said vraters_
‘ is through the daid conyon and valﬂ.ey ‘and over t‘ne eaid above de-

SR :
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:described lande of -thess. defendants. _ ;.'
‘e 'E e -.! .::;:..;"' ?O

4

.‘ That by reagson of t‘ne etorage oi‘ sa.id wa,tere eo eituate
. w:.th referonce to the above described lands of theee defendante
. thoee defdndants and any persone purchasing or occupying lands in '

laced .- - .
] the sa:.d valley arﬁ conetant fear of impending disaster ‘by

) '”“reaeon of the storage: of eaid water and- apprehension of damag e

from flowege or of the: dam of storage ‘beein and the eeca.ping of T
' weter ‘theyefrom wi'ch the poeeibility of deetruction “of .the pro- :

: perw oi‘ 'cheee defendants, together with loes of 1ife of the in- o )

: ) .habitants residing thereln ‘80 that the property of theee defendan'bs

- ._so 8i- mate, has become undeeirable and unmerketa.ble and t.he feir :
'.ma‘rket value thereof greatly deprec:.ateﬂ. o '

o : R ce b .

_ ; lhe.t each a.nd all.of’ eaid WActs of 1and 1:.e contiguov.e

- to sqid Skokomie’h 'ﬁlver 1n the se:ld valley 1y1ng below the cabyon

‘,_.in which t‘ne petltioner proposes to erect ite -dam and- heve va.lue‘ble

'. riparian righte epertinent thereto ‘by rea.son of the flozge o:t‘ me )

'."ee:d River elonge:.de their eeveral tractd of 1a,nd.

N

L. WEIEE 'z. % ,
ma'b the fair market value of their seid premises will.

" be’ and are greatly depreciated by reasen: of "the propoeed ‘bek:.ng

-'-',_i"'_"e.way of, the riparian nghts therefrom Whlch attac‘h to t‘ne whole and .

'-every pe.rt of their said above deeeribed prem:.see and wh.ich taking
of said water will deprive eaid pnm:lsea of ell -their ripa.rian
' righte including 'the ‘beneflte thet ammelly acame ’chereto ‘by
'ﬁrtue of subirrigat:lon from the said river. s

o WHERE‘FORE, they pray ‘the Qowrtz- '
s :1 'mat ey, be awarded compensation i‘or any and ell damages '
' .'of every kind and ne.mre whatsoever tha.t*will accrue 'ho their eaid
L LT L =B
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'proper’des by reason of the doing of the 'l‘hings ‘to 'be done by the '
plaintlff and pet:.tloner as. alleged in the eomplaint and the

) :ma.tters and f.h:mgs alleged in th:.a statement and cross-cnmplaint] ;

'2-.-; For. their costs and dis’bursements of euit herein. o

- :5-.-' For such other and furtherrrelief a8 shall seem meet in'

'the premises. BERRVEEN N

RECEWED?C{I S
AND FILED S
JUNI 19‘21

»é W
o:.zmx OF ‘THE SUPERIOR COURT.
. masou couhml, WA n
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IN THE SUPERIOR COURT OF ‘I‘HE STATE OF WASHINGTON,
IN AWD EOR MASON COUNTY,

5 el D e B0 n B0 00 gv b tul St W o ou wl 0 Bl Wat it L Bt W W s \

CITY OF TACOMA, &
mynicipal corporation,

Plaintiff,
= Ve \' T je. 1681 .
PETITION IN INTERVENTION,
GEORGE H, FUNK, et al,, \ <
(
Defendanta.

Come now T, G, Garrison, and Ga.rrisam, husband and
wife, Blanche B, Bell and Al L. Bell, wife and husband Fred R. Bell,
and Mayme Bell, his wife, J. Ernest Egton, and : Ea.t.on, hus-.-
band and wife, Harry Deyette and __ _ Deyette, his wife, Viector
Roberts and — Roberts, his wwife, .George N, Adams and :
Adams, his wife, cha.rJ es Fisk and : Fisk his wife, John Hawk

and Hawk his wife, Wzll:.am Morris and -

Morrie his wife, Joshua .Temison and Mattie Jemison, his w1fe, V. A,
Hunter and ' Hunter, his wife, Teofil Rickert and-Helena
Rickert, bib wife, Robert N. Johnson and Johnsen, his

1fe, Ed O'Heren and O'Heéen his wife, Henry Barrett
and ' Barrett his wife, William 'Mc Dowell and

XMc Dowell, his wife, Will H, Péterson and Petersonk

" - nis wife,. 0. T, Aubol and Aubol, his wife, John Edmiston

and . - Pémieton, his wife, Hugh Brydon and

Brydon, his wife, George W, Dixon and ‘Dixon, his wife, , -~

Mary Adams and . ' Adams, her husband, Jesse Kifkland and

) Kirkland his wife, a.ndB. Ce¢ Willey and . R

Willey, hie.wife, Yarren Lincoln, and ° - Llncoln. hzs w:L:t‘e,
Rdward A, Harris and Harris his wife, Charles W. Masen
f794 ' FUNK 000305
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and . L. Mason, his y:i.:t‘e, J. G Haller and ___..

= . s e v

Haller, his wife, I. N, Wood and : Wood, his wife,

and petition and represeﬁjb to the Court as follows, tomwitiw
: 1 |
' That the above ngmed T, G. Garrison angd Garrison
are now and at all times mentioned herein were husband and wife
and that they are the ocwners of the following described Prenised,
situate, lying and being in Mason County, Washington, to-wit:w V
' The southwest qugrter of the Nor'i;heast'quarter, the
Northeast quarter of the Northwest quarter, the Southeast
quarter of the NWorthwest quarter, the Ndrtheast guarter of
the Southwest guarter, the Southeast quarier of the Southw’
west quarter, the Northwest quarter of the Southeast quarter

‘all in Bection Seven, (7), Tiwmship Twenty one (21), North
Range Four (4) West ofW, M, -

11 ) )
That the above named Blanche B. Bell and A, L. Bell are now
and at all times mentioned herein were wife and husband, and that
they are the owners of the foll owing described premises, situate,
lying and béing in Meson County, Washington, towwit;«
The West half of the Southwe st quarter of Section Fifteen
(15) and the South half of the Northeast quarter of the South-
east quarter of the Section Sixteen 16) Township Twenty one
(21) North Range Four (4) West of W. M,
I1I
That the above named Fred R, Bell and Mayme Bell are now
" and at all times mentioned herein were husband and wife, and t_hat
they are the ovners of the fodlowing desgribed ‘premises, sitv.é.te,
lying and being in Hason County, Washington, towwitiw .
The. Southeast quarter of the Northeast qu_artér, except
seven acres conveyed to Jean Todd Fredson,, recorded im vol,-
36, Deeds, page 515, reoords Auditor's 0ffice, Mason Cownty,
ALSO, the North half of the Northeast quarter of the southw
east quarter, all in gSection Sixteen (16),,Township Twenty
one (21), North Renge Four (4) West of W, M,
v
That the above named Je Ernest Baton and Baton are

now and at all times mentioned herein were husband and wife, and that

2
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' -'they are t.he ovmere of the followmg desori‘bed premees, situa.te,, :
. lying a,nd being :m Hason county, Wa.ehmgton, to-wit.

L An undivided one: ha:l.f of Lot ten (10) and the
.“Worth fifteen (15) acres of the Southwest. quarter of:
#° ... the Northwest guarter of séction Fifteen (15), Towne .
- gbip Twenty one(21) North. Range Four (4) West' of W. n,

,,.v
'ﬂiat the above named Harry Deyette and &

”Deyette are now and at all times mentiemed herein were husband and

l"w:.:t‘e and that 'l'hey are fhe owners ‘of the following deeeribed pre—

.mises. e:. tua'be, 1ying e.nd béing im Ma.eon Gounty. Washingzton, w-wit:-

me West thirty acres of the ‘southeagt- uarter of
... the Norihwest guarter of Sectlon Sixteen (16 Townehip
iwenty one- (21 Nort‘h, Range Four (4) West Weo M..
- " vI ) " . .

me.t the above nazned victor Roberts and

C Roberte are now and a.t a:Ll times mentioned herein were husband and
‘wife and that they are the owners of the followmg deecribed Pré= -
misee situate. 1ying and being in l\laaon Oounty, Wa.shington, to-wit.-.

T 'me West i‘ifteen acres oi‘ the. sou'thwest quarter* .

ot e Northeast iquaftet:and the Bast ten acres of the

7 .Son'theast quarter of "the Northwest ue.rter of - ‘Section

© ;. -gixteen, (16), .Township Twenty one - %21), North Range
© U'Four (4 West of W. M.- i

[EERTEEN

’ 'mat the e‘bove named George Adame..and

"Adame are now and at all times mentioned herein were hueband and

-:-wife, and. that they are the bwners of 'rhe following described pres - -’

3 ~-miees, situate, 1ying and being in Me.son COunty. .Washington. to-'

wi t' - ’

AT NelVe and & haIf (12%) acres in Lo ts '.'Melve (12)
"% .'and thirteen (13).Section Eléven, Township Twenty Nne..
+ (219 North, Range Four, West We M, beg. &t ‘the south~-

‘west corned, ranning twenty chains east; thence 10 chains

; north; thence 5 chaing west; thence %o, point of beginning,

- ALSOLDt eight (8) om the Souwthwest garter of. the Southwest

_quarter of "the. Northweet qua,rter of Section Twelve, (12)

-3-
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mowneh:.p twenty ong’ North, Range Four, West W M'.' BXm .
“-eept ‘'one (1) acre thereof conveydd to" James by deéd res :
aorded in Vol. 55, page 486, Mason Goun‘by Deed Recorde.v'.

L _ ‘. ‘ ' }VIII ' [ ‘,

HY LA A I

:that the e.bove named Charles’ Fiak end .

E Fisk are now and e.t all t:.mes menﬁ.oned herein were hueband and

w1fe, and that they are t’ne owners of the fohlowmg described pre-‘.'

. ;.-misna sztuate, lying and being in 1'118.8011 COuntym Washlngton, bo-">.

Twit:-

!me south half of the northwest quarter of the ‘No rthwest i

' '.:;:qtia;i'ter of the Northeast guarter of Section Eleéven, -(11)
., -Township Twenty one (21) Worth, Rangé .Four, West of W M. ;
‘-;except weet twen'by (20) feet for. road.. : SR

) R IX,' . ‘ A
‘hmt fhe aboveknamed .Tohn Hawk and ' S : '

: ‘.:"Ha'ak are now and a.t all tmes ment:.oned herem were husband a.nd

"”.'_w:.fe, and that they are the owners of me followmg descrlbed pre-
"mises eitnate. 1ying and being in Me.son Gounty, Washington, ‘bo- -
" wi t.- .-.:: . . .

R Ehe ‘sowth tWenty eix-z/s acres of the West 53—1/5
,',a.cres of -the North hR1f of the Northewst quarter of - -
“Section Bleven (11) Township Twenty one (21) Woxth Range
-Four'West W.  M,, also the West half of the Southeast .

- quarter of the Southeast quarter of .Seutheast quairter or-
etrdot #7: and tract #3, both in Bection Twelve (12) Town-
'ship Txvéntw one(21) North Range Four (4) Weat of We Mo ,

. B “ s

'jhat the above ne,med William Morrie a.nd

.'A':",MOrris a.re now and at alh t:Lmes mentioned herein were hus‘band andr

s wife, ana tmt 'hhey are theovmeraoof 'the following deeeri‘bed

.premises, situate, 1y ing and being 1n Meeocn Gounty, We.ehington. N '

] to-m.t'-;. T

. Lots nine (9) and twelve (12) and the Southee.st )
Lo qua.rter of the Northeast quarter ofSection Pifteen,,(15)
oo Township denty one - (21) Range Fpur (4) West of W¢ M. o

- -

. 'Ihat the above named .Tdshua J’emison and Ma.ttie J’emison
1797 o " " FUNK 000308
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..-I.

B IR A T T

are now and at e.ll times mentioned herein were husband and wife,

o and that they are the _owners of the following descr:.bed premisee.

':,'_si tua.te, ly:.ng and being in Mason County. Waahingtnn, to-wit:-. B
v ihe Northeast uarter ‘of. the Southwest qua.rte:‘ of.”
_ Seotion Sixteen (16% Township Twenty one (21) Worth.
: Range Four (4) West of ¥, i,
'.L‘he.t the a‘bove named w, A. Hunter and

. " Hunter are now and at a.ll timee mentioned herein were hueband and

) wife, and that they arq the owners of the following described pre- L
-mses, simate, lying and being in Mason Gounw, Wash:.ngton, to- e
witgd R Y
‘ The Wesk half of the Northwest quarter of Sectiom -
e Sixteen and "thé Bast half of “the Northeast quartér and
Southvest qua.rter of .the Northeast quarte? of Sectlori: .. -
. Beverit eent (17) @llvin Township 'IWenty one (2&) Nor'ﬂn.;. '
Range Four 4) Weet of W. M. L :
mat the a.'bvve named’ Teofil Rnckert and Helena Rickert e
'~.are now and a.t a.ll timee mentioned herein were hus‘naud and wife. '
.'and that ’fhey are the owners of the following described prem:.see,
gl ttia'.te, lylng and being 1n Ma.son County, \‘Ia.shlngton, to-wit'-
‘ 'me Northwe:tt qua.rter of the Northwest quarier and
-+ the Southweet guarter. of fhe Northwest quariter of Section _
» 7 seyenteen, Township iwenlw*oone (21) Noxrth Re.nge I‘our, West
. of\'?._.-..._,_.v.. P . e
.~ .-’.'.I:...?. xI‘_.II' T
'mat the a.bove na.med 'Robert N. Johnson and '

) -'.Tohnson are now end a.t all times mentioned herein wers hueband and
'wife, and t’nat they are the ownera of the following described '_ :
E vpremis_ee. ,si tmte, ylng and being An Ma.eon COunty, Wa.ehington, to—, '
w:iti-.:.,',"' B S R . . o
' Tne Hortheast quatter of the Nort‘nweast quarter, Sec. 1'7
Townehip '.l‘wenty one (21) Nor‘rh Range Four (4) West of We - M,
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; R XIv. _
!Ehat the above named Ed. O'Heren, and

O'Heren, are now and a.t all times mentioned herein were husband
: "and w:.fe, and tha.t they are the owners of the follnwigg descra.bed -
»;”premlses, si tsate, lying and being in Mason COunty, Washinéton, -
to-wit:“;."..t-;' ' ' o » o '
".!ne East half oi‘ ‘the West half of -the Southeast quarter of

‘the-Northeast guarter,. except right of - way, Section Bighteen
(1a) Tovmship 'mrenty one (21)Nor'th. Range Four' (4) West w. M,

'.L’na.t the above named Henry Barrett and

:Barrett are rigw and at all times- mentmned here:.n were huaband -
: and wife; and that they are the ownexrs of” the foncswing descri‘bed e
! pr‘emises, situa'be, lying a.nd 'being in Ma.aon sounty, Wa.shington, S

@ Y KIS

"-to-mt-- :

:me Nort‘neast quarter of the Northea,st qua.rter of". Section
. Bighteen (18), Townzhip, i\venty one (21) x. orfh, Range
Four, WestW M. P . . S

mat the above named Will:.am Mc Dowell ana e

L Mc Dowell are now -and at all times mentioned herein were hn:sband
'.'and w1fe, a.nd t‘nat they are 'the owners. of the following descnbed
L premses, el'bua.te. lykng and being :m Ma.son County, Washmgton, :

to-wi tie

'. ’ Ihe Nnrfhweﬂt quarter of the sou theast quarter and, sti'ip

.7..100. feet b{ 3% rods, in Northeast quarier of Southwest’ quartpm‘

‘- and about  acre between above land and thie County:Road in" the

" Gou thwest- quarteu: of Northwest quarter, all in Bec 12, :I:).zl. .
North,Range 5, W.W,M," ZXVII . . R

'mat the ‘above named will H. Peteraon and

o ,Petereon are now and at a.ll times mentioned herein were hus‘nand

'and wife and that ﬂxey are the owners of the f@llow:.ng descrlbedo
..'5.. ' ' o
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premises. simatezp lylng e.nd being in- Ma.son Cpunty. Washington, _ ‘

to-‘wit'- .A ' ' '
351 JOCSQO' in Southea.st cornerof West half of the North- .

~ east quarter of the) Buuthwest quarter, East half: O pouthe. .

- .gagt quarter of lforthwest quarter and Bast half of Northeast

. quarter .of” Southwest quarter, except 060 acres, A tract” 104','?

© X 1261 ‘adjoining Céunty Road in. Sou theast quarter of southw.

eaigtquarter of. Southwest quarter, all in Section Twelve (12)-'5...5 .

~'~'Township Twenty one (21), North Bange Five (5) West L

PR

’mat the a.‘bove na.med O. T. Au’ool a.nd V Auboll :

: :are now and at a11 times mentioned here:.n were hus'band amd

'.wife and that t‘ney are the owners of . the following described

-

_premises. sltuate, kying and ‘being in Ma.son Gounty, Washington, S

' to—wt'bx- g

me sou th half of the ssutheast quarter; SOutheast quarter
- of ‘Soutawest quarter, except 104" X 1254 and except dbout
one-half acrey all in Seotion Twelve (120, Township' Tweniy- .-
" -one (21), SRS Noxta ‘Ba.nge Five, West W. b 8

Y

XVIV

ihat the a'bove named John Edmiscton a.nd -

Edmiston, are noW*and at all times mentioned herein were hns‘band
. and wife a.nd that they are the ownsrs of the following described

_premises, simate, 1ying and 'seing in Ma.son County. Washington.
.,._ ‘bO"Wi te- ..;-‘ . .

'rne north half of the sout‘neast que.rter of Seotion 'Eleven

{21): Township ’Menty one (21) Norta 'Bange Five, (5),, West
W. M

. ~
e 7 STl LI ‘\-
ir e m, - - LI <0 . - b

SRR - <

”';'L'aat the above named Hugh Brydon ‘and

: -'~""'Brydon'are now and at all times mentioned herein Were husband

and w:.fe and that they are the owners of the i‘ollomng desori‘bed

R premises, situate, 1yingand 'being in Mason Go&nty, Ws.shington, .

'to—wi t:- R

SR
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- e’ Southeast quarter of.the Northeast guarter and about

: one third acre in the Northeast corner of the Northedst
. quarter of .the southeast quarter, all in Section ten (10)
.- Township Twenty one {21) North Range Five, (5) West W, M,

R <) "L

., That the above named George W. -Dixon and .

Dixon:-are now and at all. times men t:ldheq-. herein were husband

’ é.nd'ﬁ;’fq and that they aré. thé owners of the i"olfl'owi_ng'.deiscr'ifbed o

, -fb;"em:.l:éé's,:'-'si'.cuate, lying and béing in Mason County, Washihgton, -
R R C TCRN ' ' SRR
' :"."m'e East hai.f".of ‘the Asod'fh'eaat quéi'tier of " the Nopthe

%-,yje‘st quarter, in Séction Beventeen Sl’?) Townsh Ip
7 “wenty one (21) North Range Four (4) West V. M, - .

-~ o

IR o 3

Y ,iﬁ‘i,ai the 'abféie‘frial‘%e,d Mary Ademg and .. —__pAdams

O are now and at all }mt_as 'mghjﬁioned herein vi_ert_a‘w.ife.énd' hisband

* 7 and that ey are the wwners of the follqwiné“'.désérib‘ed premiges

-éi_ma'.’t’e N 1‘y,ir_1g and being in Magon County, Wa.shiné'tbn‘i_"tOQWit:-'
ST e T T e T T

.U Mie ‘eadt half. of the southwest quarter, of Bection
--Fleven, Township twen'ty.one (21) North Range.Foux,
CWestWe Mo - . L - o

RS- <13 SN

-t

.gast the- above named. Jésse<Kirkland and.

FOPE

N .._rkiand.'_fa_.i'e now and at all -times mex;tioned;:héfé.in _wei'e_‘hus'pa..r;d'-'
" .and wife, and tizat‘:"'ighéy are he own'eré”'of the“following deseribed
"-p:einiéé's;- sitfuate, 'iying 'atnd- ,'be,i‘ng_.'in.-Mé;'s.on-'- County, vashiygton i

to'--zwi.'t.':_;_-""".; LT P T ~
" The .North half of the Southeast guarter, except 1/3 acre

" 0 ‘Hugh Brydon and execept a tract 4 ch. x 2 ch. along the Nort

. ..Line.of North half of the southeast quarter, Section Ten (10,
‘ “Mownship Twerty one (21) Noxth Rarige Five,; West W. M, ALSQO,
‘Worthwest quarter of .Southwest quartér, pf Section Eleven (11)
_Township twerty one {21), Naxth,## Range:Five (5) West Wa M, .
‘ ' 1801 - : C FUNK 000312
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| XXIV -

ﬂhat the a.bove named B. Ca Willey and Willey

. aré now and at all . times mentioned herein were hus'band ;d vn.fe,

and. that they are the ovmers of the follow:.ng described premises,

" situate, 1ying a.nd being in Mason COunty, Washington, -to~wit.-

: ﬂhe southwest qua.rter of the Nor‘lheast quarter end’ -
. e Northwest quarter of - the Southeast quarter, sxcept'a = .
five acre tract in Section Eleven (11) Towship Twenty one -
(21), North Range Four, (4) West of W, m.

' - . m . . . -
) 'lhat ‘the above named Warren Lincoln and _____________Lineoln '
are how and s.t all times menuoned herein were husband e.nd wife, ‘

' andthat they arethe owners of the follomirfg deacri'bed premises,

"siw.ate, 1y1ng and being in Me.son COunty, Washington, to-wit'- C

' The Southeast uarter of the Souﬂueast uarter of 8
Section Sixteen -(186) Township '.rwenty one. (21 ‘North Range
Four, West of W..M,. ) A . T

XXVI‘

ﬂhat the above named. Edward A, Harris a.nd _Harris o

. are. now a.nd at all times mentioned. herein 1We:r:e husbandfand Wlfe,
~and that they are “the owners .of the’ follow:lng descri‘bed premisee,
. 8l “ma.te, 1ying and 'being in Mason COunty, Washington, te-wit

XXVII ] )
’Ihat the a‘bove named Gharles W‘“'Mason and Mason B
" . are now e.nd at all times mentioned herein were husband and wife,
A ) and tha.t they are the ovmers oi‘ the followﬁng desoribed. premﬁses,
situate, 1yiiug1and being 1n Mason County,. Washington. ‘_bo-w:t t- -
‘e - ‘Fast 24,75 acres of the Soufawsst quarter of . the "
soufhwest quarter of Section Nine (9) and also the South. .
-Bixtéen (16) feéet of . the West 15.25 acres of the sald soulth- :
wethly quarter of the.southwest guanter of sald Section Nine (9)-

* . Alseo a’ traect of ‘Land sixteen (16) feet square in the southeast
corner .of the gou theast quarter of the southeast qua.rter of .

l802“ 4 o FUNK600315
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‘of Section elght (8) and also a atrip of xand’ aixteen :
(16) feet wide from.the last above described South-tract
- to the C‘.ounty BRoad in the Northeast corner of the Northw .
i east quiRfer of - the Nortuezst quarter of Section Beven= .
‘teeh . %17) .all in Township E\venw one: (21) Torth Range .

o Four, \‘lest We H. . ) P
LT 'xxvn: - .
'ma.t the above named J. 9 Ha.ller e.nd Haller '.

B are now and at all t:.mes mentioned here:m were husba,nd angd mfe,

.and that fhey a'e ‘l'he owners of the foll owing described premises, e

s:l.'baa.te, 1y:mg and 'be:.ng in Mason Gounty, Washington, to-wit.- o .

) Tract three (3) Lot Two (2) Seotion Twelve (12} and the’
" West half of. the East half.of the SOuﬂrmest quarter. of -
- the Southeast gquarter of Section’ » 811 in Township -
' “Twenty .one. (21 North, Range Four, containing 12.65 acres

moze 0T . 1ess. .
L e XXIX . V
mat 'rhe above named I, N, Wood a.nd '_ Wood

. _"'are now and a.t all times mentxoned herein were hus'band and wife, ’ .
- amd; that they are the mmers of t'ne follow:mg descri‘bed prelhhses, )
siwate, lying’ and ‘being in Mason County, y/ashington, to-wit.
' 'me Wekt Ralf- of ther Northeast quaa'ter of the Horfh- o )

" west quarter . of Section Seven (7) Townsh:!ﬁ? Nenw -
- ope (21) North 'Range 'mree (3) . West v, M. : 4

P

v10~ o , ) ,
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XXIV

L , '.lhat eech and s.ll of eaid tracts a.re grea.tly damagea. ‘by

.,

A‘i"-'the proaect of the- petitioner or plaintiff herein ine.amuch a8 the

_value oi the premises of 'rhe forego:.ng petitionere in interven-

: tion are each and a.ll ai‘feeted thereby and ‘the fair mrket alue

.:of eaid premisee is depreciated ‘by reason oi‘ the menaoe and

threet of the erection of the dam proposed to 'be erected by the ‘

. peti: tioner ‘and, plaintiff herein and the impounding of . “the large

" body of wa.ter pr0posed to be- impounded by the sald petitioner and

.plaintiff and the dangor of the prerm ges’ of these petitioners i‘or '.

b intervention deeeribed above of being 1nundated and flooded through

. the c.nanee of the sa.id ‘dam washing out or the water of ‘hhe aid

'-':skokomish River breaking through i around the proposed dan : oi‘
'::-:-"-the petitioner or. pla:mtiff a.nd flooding the premises of ﬂieee g
iintervenore and éoing great éamage thereto- that the menace of sa.id
da.m and said pr0posed pro;]eot has and doee greatly dapreoia.te :
the i‘air market varlue of the## sa.id nrOperty of these petitionere
4f:_m intervention. VN N

'mat the said premisea of intervenors are seriously

o 3damaged and in:mred in ztheir feir ma.rket value by reeeon of the

'~_i‘act that ths eub-irrigation ‘of ‘hheir lande, the same being e.gri-
""‘cu.’ctural lands, wi:Ll be greaﬂy deterioré.ted and that their
.._'1ande w111 suffer grea.t in;lury thereby by virtue of the fact ﬂia,*t
.'.-they will e deveid of & 1arge amount of mmisture that Will 'be Qe
- to “the divereion of the waters of the North Fork of the said .
'Skokomish 'River.' e 1. oS
. v . . -9‘ " I :
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) ihat the sdid premises of these: intervenors w111 ‘be and
-a.re affected and damaged in diverse7and o’drér ways 'by reason of
':'f'. the eaid proposed da.xmning ofthe ‘waters of t’rie North Fork of . the

'said Skokom:.sh R:nfer and diverting of said ﬂa'bers elsewhere. ’

o ; . :'._XXVII o

L ' iha.t these petitioners for 1ntervention will em.f:t“er~
‘ and are euffering great aﬂ. :1rreparable damaga- unless they be
permitted 'ao intervene herein and for thelir damages assessed end
;.fixed by the Jury here:.n in this em:Lhent domein proeaedings. -
' . XXVOII - f :
'ma.'a the proaect of fhe petitioner o;- plaintiff herein

involves the teking awa.y of the ripa.r:.an righte of fhese 1nter-

,vemrs and fheir sa.id premises all to the. great demaga and injury .'f

..ef the said premiees.

‘WHEREFORE, they pray the Court'~

i-&' : mat they 'be pem:uted to intervene"herein and have their :

& damages assessed in the manner and form preecribed by 1aw. together_' G

w1th 'l'he:ur costs e.nd disbursementa of suit. '

~A--2‘-, Fo:‘ sueh other and fur‘r.her relief_ae to the COurtsha.ll

- _.'seem meed; in t.he paemzses. . o /‘t/ _ ‘;Z: ¥
: %{/‘//_;__

. /J,i,fttomeye 'for I_nterver;ore."

\

RECL

AND P‘
JIJN1 1971

:n&_ ,/ O;C___t—z/d&z{-

N OLERI OF THE & nﬁ_'zron COURT
. MAscm c.cab.frv,, WASH, -

72 7 2, ¢< /1/4.4/%3/\

£l)

J3 i’J

M?’ [ ,,,. .
,7,10,_ o
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
' FOR MASON COUNTY

CITY OF TACOMA, a municipal
corpo_ration,
Petitioner,
vs A ' : No., /&S 7/
GEO, H, FUNK ET ALS., I ¥ 8 T R UCT I OoXN
Respondents.

Gentlemen of the jury in this case fhe Court instructs

you as folows: |
| ' 1.

The city of Tacoma seeks in this proceeding to conderﬁn and
take fgr pulbli'c use certain water rights and riparian rights
along the Bkokomish river in this county. The petitioﬁer .
proposes by suitable and adequate structures at or belowAthe
outlet of Lake Cushman to 'divért the waters of the north fork
of the. Skokomish river flowing therein and the waters so-diverted
will be conducted by a new channel other than:that in which they
are now accustomed to flow.awm will be used to operate‘ machinery
to generate electric light and powér for the uée of thé inhabitants
of the city of Tacdzpa and for the use of such other localities
to whom the city of Tacoma may lawfully dispose of such electri-
cal energy. This work will dvert the waters accustomed to floﬁ
in the north fork of the Skokomish river so.that such waters will
cease to flow over or past the lands involved in this proceeding.

The petitioner will not divert any part of the Skokomish r;yer
except the waters of the north fork which originate a:nd flow

(9\1 07 " FUNK 000714
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—

." ' ‘ A ‘ ) RN o

No.l&

This is & civil action and requires only ten of you ',to
agree upon a verdict,. Y¥hen ten of you have agreed, it will be
considered as the verdict of the jury and'you 1t hrough your
'forex.nan will sign the verdict; after writing in the blank space
the amount which you think respondents are entitled to, where-
upoh you will notify the bailiff who will have ybu"in charge
that you have agreed upon a verdict and you will then :be conducted
into the court room for the purpose of the receipt thereof.

Yo /T .

Immediat ely upqn-fetiring to your jury room you will '
s@lect one of byour pumber as foreman who will sign the verdict
that you agree upon, From now on until the further order of the

Court you will not be permitted to separate.,

/
(/ N Judge.

RECEIVED
AND FILED
- JUES  1em
%ﬁ%;%um )
MASON COUNTY, WASH.

\
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IN THE SUPERIOR OOURT OF THE STATE OF WASHINGTON
IN AND FOR MASON CAINTY.

CITY OF TAGOMA, a munieipal N
corporation,

Petitioner, No. 1651
- Vv - .
. -DECREE OF APPROPRIATION-
GEORGE H. FUNK, et al,

Defendants.

- — -
Now on this day of MM 1923, this
7

cause coming on regularly for hearing upon the application of

the petitioner herein for a decree of‘appropria.tibn of the
waters, water rights, riparian rights,-easeménts and priviieges
mentioned in the petition on file herein and appertaining and
appurténant to the landg, real estate and premiaes'héreinafter
described, and it appearing to the Court that heretofore ver—
diota were duly rendered im the above entitled action in favor
of the defendants George Webb and Mre. George Webdb, his wife,
in the svm of NOTHING; George Franz and ¥artha Ffanéixhis wife,
in the sum of $175.00; Thomas W, Webb and Federal Land Bank of
Spokane in the sum of $2,260.00; Louise Cameron, Fred Lassoie,
Administrator of the estats of George Cameron, deceased, the
heire of Qeorge Cameron, deceaged, the State Bank of Shelton -
and C. I. Pritchard in the sum of §1,260.00; Hugh Eaton in
the sum of $96Q.00; George F, Weaver aéé Mébel H. Weaver,

his wife, J. C. McKiel, and_the Federal ILand Bank of Spokane,
in the sum of $1,080.00; Nels Jydstrup, W. 4, Nobles,

Mrs. W. A. Nobles, his wife, the Federal Land Bank of

2891
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Spokane end Joseph Vail, in the sum of $960.00; Alex Johnsor and
Wrs. Alex Johnson, his wife, W.0. Watson and Mrs.:W.0. Watson, his
wife, Fannie L. Hauptly and the State of Washington, in the sum of
$1,500.00; Robert Ebert, B. A. Harris and Mre. E. A, Harris,his
wife, and the State of Washington, in the sum of $375.0Q; Oliver
Bighop, Washington Mill Company, a corporation, James M. Sweetland,
George A. Sheppard, and Lumherman's Mercantile Company in the sun
of $2,100.00; Jeanette F. Ottérmatt and Lew Ottermatt her husband,
Jos. C. Mongrain and the State of Washington, in the sum of $450.00;
Jean Todd _Eredaon, William Deyette, and the State of Washington

in the sum of $510.00; John L. Sutherland, Mra. John L. Sutherland,
his wife, State Bank of Spelton, and Washington Hill Company, in
the sum of $270.00; Willian:l H. Johnston, Alice Johnston, Warren
Johnston, Gertrude :Tohnstcn, Mra. Lila Fieser, Mrs. Nellie Bryden,
Herman Aherm, Bdwin Ahern, Chester Vally, children and heirs at

law of Alice Johnston,deceased wife of William H., Johnston, and
Washington Mill Company, in the sum of $1,57‘5 3005, R, B, Wilson
and Bertha Wilson his wife, and the Washington Mill Company, in the
sum of $410.00; Arthur H. Eells and Mrs. Arthur H, Eells his wife
in the sum of $1,500.00; Karl Rose and Emilie Rose his wife,

H. Parry Jones and C. A. Hudson in tha sum of §$1,252,50; John
Hawk and Mrs. John Hewk his wife in the sum of $560.00; Charles
Fisk and Mrg. Charles Fish his wife, in the sum of $37.50; A, B,
Roe: and Mra. 4. B. Roe hie wife, in the sum of $151.25; ﬁary
Adams and William Adams her husband in the sum of $500.00;

wky and M.rs. Warren chky‘\hla wife, B. C.Willey and Mrs.

B. G, Willey his wife, in the sum of §465{00; George N. Adams and -

¢
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¥ra. Geo. N. Adéma his wife, in the sum of §183,75; Charles Olson
and Jane Doe Olson his wife, in the sum of $525.00; Allan Bell
ar;d Blanch B. Bell hia wife, in the sum of $1100.00; T. G. Garri-.
. gonx and Mary L. _Ga.rrison his wife, in the sum of §2,182.50;

Marion Smart and Mrs, Marion Smert his wife, in the sum of $156.00;
George M. Dixon and Mrs. George M. Dixon his wi:@‘e, in the sum of
$125.50; Fred R. Bsll and Mayme Bell, his wife, in the sum eof
$1,262.50; Jean Todd Fredson in the sum of $170.00; Harry
Deyette aﬁd Mrs. Harry Deyette his wife, in the, sum of $600.00;
Robert C.- Johnson and Nrs. Robert C. Johnson his wife, in the sum
of $800.00; Victor Roberts and Mrs., Fannie Roberts his wife in
the sum of $607.00; Warren Lincoln and Blanche W, Lincoln his
wife in the sum of $%40,00; Teofil Rickert and Helena Rickert

e

his wife in the sum of $1,268.00; School District No. 43 of

Masgon G;unty, Washington, in the sum of $450.00; W. A, Hunter
and Mrs. W. A, Hunter his wife in the sum of $3,360.00; Blanch
B. Bell and A, L. Bell,husband and wife, in the sum of $200.00;
Joshua Jemigon and Mattie Janiiaon his wife and the State of Wash~
ington in the sum of $450.00; Louis Bfundt. and Mrs. Louis Pfundt
his wife in the sum of $137.50; Albert Pfundt and Mré. Albert
Pfundt his wife in the sum of $112.50; Henry Bar2ett, Alice
Latham and 8. A. Hudson in the sum of $634.0Q; E. J. AtHern in
the sum of $l76.60', Puget Mill Company, Charles Nuby, C. I. Prit-
chard and C. A, Hudson in the swj of $400.00; D. B. Jackson,
Nary A. Jabkson, Pyget Mill Company, and Washington Mill Company in
the sum of %$10.00; Marie Jensen, Mrs. John Dockar, Arthur Jensen,
Anna Jensen Flannigan, Mrs. Lillian Wallace and Mrs. Lomdo®fL,
children and heirg at law olf Hans Jensen,desceased husband of Maria
Jensen, and Stella ‘i‘ensen,widow of Carl Jensen a deceasged son of

said Hans Jensen,deceased, and ¢, A, Hudson, in the sum of 510.00;
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Geneva A.McNeeley andJohn Doe McNeeley her husband in the sum of
$10.00; Martha E,Hayward, widow of Anthony J.Hayward, deceased,
Tacoma Savings Bank end Trust Company as the Trustee, JamesW W.
Bradley, William T. Bradley and Edith C.Bradley his wife, and
Marie A, Bradley, a widow, in the sum of §1,500.,00; Odelia Vater
in the sum of $300.00; E. G,Wolfe in the sum of $300.00; Ellen
Young in the sum of §50.00;

Said verdicts being against said City of Tacoma; and that
thereafter, towit: on the 10th day of October, 1921, ju@gments
were duly and regulafly entered upon said verdicts in fawor of the
above named defendants and in the amounts herein set forth,
together with costs;

And it further appearing to the court that the said petitioner
has paid inte this court for the benefit of said defendants theéﬁdul
gum of @5’*=?—~‘——-—~—fwhiég=snn-éaciaﬁad the "said several
Jjudgments and costs hereinabove mentioned; .

Now on motionh of P. Cz Sullivan, City Attorney, and Percy
P. Brush, Assistant City Attorney, counsel for the said petitioner,
'it is herebx ‘

—

ORDERED AND DECREED that there is hereby apprepriated and
granted to and vested in fee simple-in sai& City of Tacoma, a
municiﬁai co;poration,~petitioner herein, for the construction,
operdtion ‘and manitenance of aﬁ hydro electric power plant on
and along the North Fofk_of the Skokomish river and on'ahd along
Lake Cushman in Mason County, Washington, ée set forth im the
petitionlherein on file, the waterg, water righta, riparian rights,
sasements 8nd privileges, including the right'to'divert the waters
of the North Fork of the Skokomish River located in Mason County,

Washington, sppertaining end appurtenant to the following described

ammnT s mdmd e [ I S
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premises of the defendants heresinabove named,towit:- ‘

George Webh and Mrs.George Webb, his wife: Lot § of Section
&, Township 21 North, Range 3 West, W.M. Mason County, Washington.

George Franz and Martha Franz, his wife: Lot 3 of Section 6,
Tp. 21 N., R, 3 W., W.M.

Thomas W. Webb and the Federal Land Bank of Spokene: Lot 2;
‘the southwest gquarter of northwest quarter; the west half of the
southwest quarter of Ssction 7, Tp. 21 N., BR. 3 W.,W.M.; Lots 7,8,9,
10 and 11, except School Site; also the southeast quarter of the south-
weat quarter; the northeast quarter of the southeaat'quarter and the
west half of the goutheast quarter, Sec. 12, Tp. 21 N.,R, 4 W.W.M.;
and the northeast guarter of the northwest quarter of Sec. 13, Tp.
21 ¥., R. 4 W, , W.M.; all in Mason County, Washington.

Louise Caméron and Fred Lassoie,Administrator of the estate
of George Qameron, deceasged, the heira of George Cameron, deceased,
the State Bank of Shelton and C. I. Pritchard: Government Lots §,

6 and 7 of Sec.14, Tp. Q1 N., R. 4 W., W.M.

Hugh Eaton: Government Lot 10 and the north 15 acres of the
southwest quarter of the nofthwest quarter of Section 15, Tp. 21 X.,
R, 4 W., WM. _

George F. Weaver, and Mabel H. Weaver his wife, J. C. McKiel
and the Federal Land Bank of Spokane; Government Lot 11 and the
south 25 acrea of the southwest gquarter of the northwest quarter of
Sec. 15, Tp. 2L N., R. 4 W., W.M. '

Nels Jydstrup, a widewer, W. A. Nobles, Mrs. W. A. Noblek his
wifa, the Federal Laml Bank of Spokane and Jossph Vail: - the north~
wept quarter of the southeast quarter of Sec. 15, Ip, 21 N., R. 4 W.,
w.M.
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Alex Johnson axrd Nrs. Alex Johngon, his wife, W. 0. Watson
and Mrs, W. O. Watscn his wife, Fannie L. Hauptly end the State
of Washington: the northeast guarter of the northeast quarter
of Sec, 16, Tp. 21 N., BR. 4 W., W.M.

Robert Ebert, E. A, Harris and Mrs. E. A. Harris his wife,
and the State of Washington: the northeast quarter of the north-~
west quarter of Bec. 16, Tp. 21 N., B. 4 W,, W.N.

Oliver Bishop, Washington Mill Company, James M, Sweetland,
George A. Sheppard, and Lumberman's Mercantile Company: the
southwest quarter of the southwest quarter of Sec, 9, Ip. 21 N., R,
4 W., W.M.; that portion of Sec, 8, Tp. 21 N.,R. 4 W. ,W.M. describ-
ed as follows: the sast half of southeast quarter lying south of the
Skokomish River except west five chains thereof and except the west
208.7 feet of south 364.6 feet of east 15 chains of east half of
southeast gquarter. .

Jeanette F. Ottermatt and Lew Ottermatt her husband, Jos. G.
Mongrain and the State of Washingbton: the east half of the north-
west quarter of the northeast quarter of Sec. 16, Tp. 21 N., R. 4
W., W.M.

Jean Todd Fredson, William Deyette, and the State of Washington;
the west half of ths northwest guarter of the northeast quarter of
Sec. 16, Tp. 81 N., B. 4 W., W.M.

John L. Sytherland, Wra, John L. Sutherland his wife, State
Bank of Shelton, and Washington Mill Company: the following
degeribed lands zituate in Sec. 8, . Tp, 21 N,, R. 4 W., W.M,.- Begin~
ning at the southwest corner of thée SEX of SE}; run thence sast on
south line 5 chains; thence north to Skokomish river; thence following
river in westerly direction to west line of NE} of SEf, said sec~
tion; run thence south.on west line of B4 of SE} to place of begin-
ning, containing 13 acres, more or leas, and being the west 5 chains
of the Ef of SE} south of Skokomish river.

William H. Johnston, Alice Johnston, Warren Johnston, Gergrude
Johnston, Mrs. Lils Pieser, Mrs.Nellis Bryden, Herman Ahern, Edwin
Ahern, Chester Vally, children and heirs at law of Alice Johnston
decedsed wife of William H, Johnston, and Washington Mill Company:
the southwest quarter of the southeast quarter of Sec., 8, Tp. 21 N.,
R, ¢4 W,, W.M,

and Washington Mill Co.;

R. B. Wilson and Mwmx Bertha Wilson hia wifa: the southeast

quarter of the southwest quarter of Sed. §, Tp. 281 N., R. 4 W, ,W. M,

Arthur H. Eells and Nrs. Arthur H. Eells his wife; the
west half of the northwest quarisr of the northeast gquarter, the
west half of the southwest quarter of the northeast guarter, and the
northwest quarter of the northwest gquarter of the southeast quarter,
all in Sec. 18, Tp.21l N., R. 4 W.,W.M.

Karl Rose and Emilie Rose his wife, H. Parry Jones and C. A.

Hudson: the south half of the sontheast quarter of Sec. 7, Tp.
21 N., B. 4 W., W.M. -
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John Hawk and Mrs. John Hawk, his wife; the south half
of the weast 53-1/3 acres of the north half of the northeast quarter
of Seo. 11, Tp, 21 N.,R. 4 W., W.M, and the north half of the
southeast quarter of the northeast quarter of said section.

Charles Fisk and Mra, Charles Fisk, his wifae: the south
half of =ik the nor thwest quarter of the northwest quarter of the
northeast quarter of Sec. 11, Tp. 21 N., B. 4 W., W.M.

A. B. Boe and Mra, A. B, Roe his wife: the north half
of the northwest guarter of the northwest quarter of the northeast
quarter of Sec. 11, Tp. 21 N., R: 4 W. W.M.

Mary Adams and William Adams her hushband: the east half

of the southwest quarter of Sec. 11, Tp. 21 N.,R. 4 W.,W.M,;
Indian Lots 3, 8 and 19, Sec., 14, Tp 21 N., Ra 4 W.M.; 74 acras
A Indlen Lots 12 and 15, Sec. 11, Tp. 21 N., R. 4 W., W.M, /

P VWarren Dicky and Mrs. Warren Dicky his wife, B. C.Willey
and Mrs. B.C. Willey: the west half of the southwest quarter
of the northeast quarter and Indian Lots 10 and 11; the south half
of the northeast of the northwest quarter of the southeast
quarter; the northwest 'quarter of the northwest quarter of the

'7 goutheanst quarter; the southwest quarter of the northwest guarter
of the southeast quarter and the southeast quarter of the north-
west quarter of the southeast quarter, all being in Section 11,
Tp. 21 N., R. 4 W,, W.M.

George N, Adams and Mrs, Geo. N,Adams, hig wife: 12.50
acred in Indian Lots 12 and 13, Sec. 11, Tp. 21 N., R, 4 W., W.M,,
and Indian Lot 8 (the aouthweat quarter of the southwest quarter
of the northwest quarter), Sec. 12, Tp. 21 N., B. 4 W., W.M,,
except one acrs therein conveyed by Joseph M, Sparr to James by deed
recorded in Vol. 33 of Deeds, at page 486.

Charles Olson and Jane Doe Olaon his wife: ‘ the east
25 acres of the southwest quarter of the northeast guarter of
Sec. 16, Tp. 281 N., R. 4 W., W.M.

Allan Bell and Blanch B. Bell.his wife: the west half
of the southwest ghiarter of Sec. 15, Tp, Bl N., R. 4 W., ®.M,

T. G.Garrison and Mary L. Garrison his wifs: the east
half of the northwest quarter, the east half of the gouthwest
quarter, the southwest quarter of the northeast quarter, and the
northwest guarter of the southeast quarter, of See. 7, Tp. 2l N.,
R. 4 W., W.M.

Marion Smart and Mrs. Marlon Smert his wife: the west
half of the southeaat quarter of the northwest quarter of Sec. 17,
+ Tp. 21 N., R. 4 W,, W.M.

George M. Dixon and Mrs. George M.Dixon his wife:

the east half of the southeast quarter of the northwest quarter of
Sec. 17, Tp. 21 N.;R, 4 W. W, M
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Fred R. Bell and Mayme Bell his wife: the north half of the
northeast quarter of the southeast quarter, and the goutheast
quarter of the northeast quarter (except seven acres sold to Jean
Todd Fredson) all in See. 18, Tp. 21 N,, R. 4 W., W.M.

Jean Todd Fredson: Beginning at the northwest corner of
the southeast quarter of the-northeast quarter of Sec. 16, Tp. 21
N., BR. 4 W., W.M.; thence run south on the west line of sald
southeast qparter of northeast quarter 935 feet to a point near
the center of the creek; thence sast 326.1 feebt; thence north par-~
allel with the west line, 935 feet to the north line of said
southeast quarter of northeast guarter; thencd west on said north
line 326.1 feet to the place of beginning, containing 7 acres, all
in Sec. 16, Tp. 21 N., R. 4 W,, W.M,

Harry Deystte and Mrs.. Harry Deyette his wifa: the west
30 acres of the southeast quarter of the northwest quarter of
Sec, 16, Tp. 2L N., R. 4 W., W.M.

Robert C.Johnson and Mra. Robert C. Johnson his wife: the
northeast quarter of the northwest gquarter of Seo. 17 Tp. 21 N.,
R. 4 W,, W.M.

Vietor Roberts and Mrs. Fannie Roberts his wife: the west
15 acres of the southwest gquarter of the northeast quarter,and the
east 10 acres of the southeast quarter of the northwest quarter
of Sec. 16, Tp. 281 N., R. 4 W,, W.M,

Warren Lincoln and Blanche W. Lincoln hig wife: the south-
east quarter of the southeast quarter of Sec. 16, Tp. 21 N., R.
4w, ,W.N.

Teofil Rickert and Helena Rickert his wife: the rorthwest
guarter of the northwest quarter,and the southwest quarter of
the northwest quarter of Sec. 17, and the east half of the
southeast quarter of the northeast quarter of Sec. 18, Tp. 21 N.,
R. 4 W., W.M,

Sohool District No. 43, Mason © unty, Waahington the south
364.6 feet of the west 208.7 feet of”the cast 15 chains of the
eagt balf of the southeast guarter of Sec, 8, Tp. 21 N., R. 4 W.,
W.M.lying eouth of the Skokomish river.

W. A. Hunter and Mrs. W. A, Hunter his wife: the west half
of the northwest quarter of Sea. 16, and the east half of the
northeast guarter and the southwest quarter of the northeast quar-
ter of Sec., 17, except land in the northeast guarter of the
northeast quanter of Sec. 17, 80 linka by 15 chains, =sold to
Oliver Bishop, all in Tp. 21 N., R. 4 W., W.M.

Hlanch B. Bell and A. L. Bell, husband and wifa: the south

half of the northeast quarter of the southeast quarter of Sec. 18,
Tp. 21 N., B, 4 W., W.M.

2898
' A-55



Joshua Jemison and Mattie Jemison his wife, and the State
of Washington: the northeast qparter of the southwest quarter
of Sec. 16, Tp. 21 K., R. 4 W., W.M. ‘

Louis Pfundt and Mrs. Louis Pfundt his wife: the southwest
quarter of the southeast guarter of Sec. 15, Tp. 21 N., R. 4 W.,

M. -

Albert Pfundt and Mrs. Albert Pfundt his wife: the south-
east quarter of the southwest quarter of Sec. 15, Tp. 21 N.
E. 4 W., W.N.

Henry Barrett, Alice Latham and C. A.Hudaon: the northeast
quarter of the northeast quarter of Sec. 18, Tp. 21 WN., R. 4 W.,W.M.

E. J. A'Hern: the east half of the west half, and the
east half of the northeest quarter of Sec. 18, Tp. 21 N.,R. 4 W. WM.

Puget Mill Company, Charles Nuby, C.I. Pritchard, and
C. A. Hudson: the northwest quarter and the west half of the
weat half of the southwest guarter of Sec. 29; the northeast gquar-
ter, and the east half of the southeast quarter of Sec. 31; all in
Tp. 82 N., BR. 4 %., W.M,

D. B. Jackson, Mary A.Jackson, Puget Mill Company, and
Washington Mill Company: the northwest quarter of the southeast
quarter of Sec. 8, Tp. 21 N,, R. 4 W., W.M.

Maria Jensen, Mrs. John Dockar, Arthur Jensen, Amna Jensen
Flannigan, Mrsg. Lillian Wallace and Mrs, Lomdoxf, children and
heirs at lew of Hans Jensen,deceased husband of Maria Jensen, and
Stella Jensen,widow of Carl Jensen, a deceased son of maid Hans
Jensen, deceased, and G. A. Hudson: the aouthwest quarter of
the southwest quarter of Sec. 8, Tp. 21 ¥.,R. 4 W., W.M,

Genava A. McNeegley and John Doe McNeaeley: Government Lot
8 of Sec. 14, Tp. 21 N., R. 4 W., W.M.

Martha E. Hayward, widow of Anthony J,.Hayward,deceased,
Tacoma Savings Bank and Trust Company, as the Trustee, James W,
Bradley, William T. Bradley and Edith G. Bradley his wife, and
. Marie A. Bradley, a widow: the southeast quarter of the southeast
quarter of Sec., 17, Tp. 82 N.,R. 4 W., W.M., and the southeast
quarter of Sec. 20, To, 22 N., R. 4 W., W.N,

Qdelia Vater: the east half of the northwest gquarter of
the northeast quarter of Section 18, Township 21 North, Range 4 West,
W.M., and alsgo that parcel of land lying south of the above describ-
ed tract and north of the County road and more particularly degerib-
ed as follows, towit: Beginning at the intersection of the east
I/16 line with the north 1/16 line in the asbove mentionsd section;
thence west 10 chaing; thence south 3.40 chains to the center of the
county road; thence north 84 degrees 15! Rast, 10.06 chains along
center line of county road; thence north 2.4Q chainse to the point
of commencement, and being in the southwest quarter of the northeast
quarter of sald section, township and range containing in the
aggregate 22.85 acres, more or less.
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E, G, Wblfe' Bsginning at a point 2,40 chains -south of
the - noriheast corner of the southwest guarter of the northeast
quarter of Sec¢tion I8, Townsnip 21 Nor¥th; Renge 4 West, W.M,, thende
south to the: southsast corner of seid southwest guarter of the

‘nprtheast quarter: thence west elorg. thé &outh line 6f said south-
west quarter of the northéast quarter 10 chains to 4 polnt thence
north 16.60 chding, more or less,to the centér of the county road;
thenceé north 84 degrees 15) East 10 06 chains along the cexnter 11ne
bt said county road to the place of heégixning, excepting therefrom
the northerly 15 feet 1nc1uded within the right of way for said
road, ana c¢ontaining 17.15 acres more or lesa.

Ellen Young: Beginning &t & point 16.20 chaina east of-
l/i pest west - boundary of Section 2, Pownship 21 North, Range 4
West, W.M,, which is 3 post 30 feet east of the center of Olympic High-
way; run thence north 2 degrees. 15! east 3,33 chaina; therce north
4 degrees 157 west 7.56 chaine; thence east 2.73 chains to west side
of county road; thence south 29 degrees 45' sast along west boundary
of cointy rosdd 12.36 chaing to center line east and west of
gectign 25 thence west on #aid line 8.50 chains to.point of
beginnlng on east sideé of hiphway, containing 5.80 acres, more
or less

It is further ORDERED AND DECREED that the said petitioner,
City of Tacoma, a municipal corporation, be and it is hereby granted
the rigﬂi, at any tinme hereafter, to take possesdion of, appropriéte
and use all of the waters, water rights, riparian rights, eaBements
and privileges appertaining and appurtenant to the lands, real
egtate and premises hereinabove described, together with the right

_ to divert the waters of the North Fork of the Skokomish River,

and the game is herehy appropriate4and granted unte, and the title
ghall vest in fee simple in said City of Tacoms as of the llth day
of September, 1920, and its successors forever; the Same being for

a public use.

Volis ..?"
f’?/f")y 4
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