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1 INTRODUCTION

This Court should reverse for legal errors the dismissal on
summary judgment of Union Bank’s complaint against the commercial
guarantors of a defaulted commercial loan. The guarantors are liable on
their guaranties notwithstanding Union Bank’s nonjudicial foreclosure of
the deed of trust offered not by the guarantors but by the borrowers. That
nonjudicial foreclosure does not prevent this action, contrary to the
guarantors’ assertions. This Court should reject their legal defense and
reverse for further proceedings.

The guarantors rely on a three-part argument to avoid the liability
they agreed to assume. If this Court rejects any one of their arguments, it
should reverse. The Court should reject each argument for these reasons:
1) the deed of trust does not secure the guarantors’ obligations under their
commercial guaranties, but only secures the obligations of the
borrowers/grantors; 2) the Deed of Trust Act does not provide the defense
asserted and, instead, provides at RCW 61.24.100(3)(c) a lender’s right to
a deficiency judgment against guarantors where the proper notice is given,
which the guarantors did not put at issue; and 3) the guarantors waived
any anti-deficiency defense.

The guarantors seek to avoid their legal obligations by

misconstruing the deed of trust, misreading the Deed of Trust Act, and



ignoring their own waivers. As a matter of law, this Court should reverse
to permit Union Bank’s action.

The Court also should reverse the attorney fee and costs awards
because the guarantors’ motions claiming fees and costs were untimely

under CR 54(d)(2).

IL. ASSIGNMENTS OF ERROR

1 The trial court erred as a matter of law when it granted
summary judgment dismissing lender Union Bank’s complaint against
defendant guarantors on the basis that Union Bank’s nonjudicial
foreclosure of a deed of trust offered by the borrowers prevents this
deficiency action against the commercial guarantors, and when it refused
to reconsider that ruling.

2, The trial court erred as a matter of law when it granted the
guarantors’ motions claiming fees and expenses because the motions were

untimely under CR 54(d)(2).

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

Issues Pertaining to Assignment of Error 1

1. Does the guarantors’ defense fail as a matter of law
because, based on the plain language, context evidence and
commercial purposes of the transaction, the deed of trust
did not secure the guarantors’ obligations under their
commercial guaranties but only secured the obligations of
the borrowers, the parties who granted the deed of trust?



Does the guarantors’ defense fail as a matter of law because
the Deed of Trust Act permits a deficiency action against
the commercial guarantors to recover on the commercial
guaranties after the nonjudicial foreclosure even if the deed
of trust secured the guarantors’ obligations?

Does the guarantors’ defense fail because these commercial
guarantors waived the anti-deficiency defense they now
assert?

Issues Pertaining to Assignment of Error 2

1.

Does CR 54(d)(2), which requires that claims for attorney
fees and expenses be made by motion no later than 10 days
after entry of judgment, require reversal of the awards of
fees and costs when the guarantors moved more than 10
days after entry of judgment and the court did not extend
the deadline?

STATEMENT OF THE CASE

This is an action to enforce personal commercial guaranties of a

commercial loan. The relevant facts are undisputed.

The trial court granted summary judgment of dismissal on the basis

A.

that Union Bank’s nonjudicial foreclosure of the deed of trust offered by
the borrowers, which did not fully satisfy the remaining debt and left a
deficiency, prevented the action to enforce the personal guaranties. CP
506-08 (Order Granting Summary Judgment Dismissing First Amended

Complaint). This Court reviews the propriety of that dismissal.

The commercial loan transaction and content of the
deed of trust.

Two LLCs known as East Creek and Shoreline borrowed $5.1



million to acquire undeveloped real estate intended for development. CP
303 (Snider Decl., 4 4). To make the loan, Union Bank’s predecessor in
interest Frontier Bank required additional sources of repayment: personal
guaranties. CP 303 (Snider Decl., 9§ 6). The guarantors2 (*“Guarantors™)
executed personal guaranties. CP 55 99 6-7 (Answer); CP 65 Y4
(Answer); CP 302 (Snider Decl. ¥ 2), CP 307-318 (Exhibits to Snider
Decl.). The borrowers defaulted on the loans. CP 303, (Snider Decl., Y 5),
CP 56 99 16-17 (Answer); CP 68 9§ 16-17). After a nonjudicial
foreclosure of the deed of trust, Union Bank commenced this action
against Guarantors to enforce their personal guaranties and collect the
deficiency. CP 1-51.

The guarantors did not sign the note or deed of trust and are not
parties to them. CP 302-03 (Snider Decl., Y 3). The guarantors did not
own the property granted in the deed of trust. /d No guarantor offered
security for his or her guaranty. CP 303 at § 6.

The borrowers—the LLCs—granted the deed of trust to secure
their obligations pursuant to the note. CP 98 (“For valuable consideration,

Grantor conveys to Trustee in trust . . . all of Grantor’s right, title and

2 The guarantors in this appeal are Harley O’Neil, Jr. (with the
consent of his spouse Michele O’Neil), the Tori Lynn Nordstrom Trust,
and Elizabeth Vanderveen (with the consent of her spouse A. Mark
Vanderveen). The other guarantors settled with Union Bank and were
dismissed.



interest in and to the following described real property. . ..”) (see App. 4).

LLC resolutions before the trial court on summary judment
establish that the borrowers had authority only to grant the deeds of trust
to secure the LLC’s obligations, not obligations of anyone else. These
resolutions state that their members are authorized “[t]Jo mortgage,
pledge, transfer, endorse, hypothecate, or otherwise encumber . . . any

property . . . belonging to the Company . . . as security for the payment

of any loans or credit accommodations so obtained, any promissory

notes so executed (including any amendments to or modifications,
renewals, and extensions of such promissory notes), or any other or

further indebtedness of the Company to Lender at any time

owing ....” CP 113, 115 (App. 2).

Guarantors also ask this Court to ignore the key provision in the
deed of trust providing whose payment and performance the deed of trust
secures. The deed of trust provides that the “payment” and “performance”
secured by the deed of trust is that of the borrowers and grantors, as

follows:

PAYMENT AND PERFORMANCE. Except as
otherwise provided in this Deed of Trust, Grantor shall
pay to Lender all Indebtedness secured by this Deed of
Trust as it becomes due, and shall strictly and in a
timely manner perform all Grantor’s obligations
under the Note, this Deed of Trust and the Related
Documents.



CP 98 (App. 5). The deed of trust defines the “Grantor” as Shoreline and
East Creek. CP 103 (App. 5). The Deed of Trust concerns payment and
performance by the “Borrower and Grantor,” and nobody else. This
section informs the meaning of the document and specifically the payment
and performance obligations. Further, the note recites that the borrowers’
obligations are secured by the deed of trust, stating,

COLLATERAL. Borrower acknowledges this Note is
secured by the following collateral described in the
security instrument listed herein: a Deed of Trust dated
December 10, 2008, to a trustee in favor of Lender on
real property located in KING County, State of
Washington.

CP 96 (App. 4). The Commercial Guaranties lack a similar provision
stating that the guarantors’ obligations are secured. See CP 108-110.

Each of the guaranties provides as part of “GUARANTOR’S
WAIVERS” a waiver of any defense related to anti-deficiency laws or
laws that would prevent the Lender from seeking a deficiency after any
foreclosure, as follows,

... Guarantor also waives any and all rights or defenses
based on suretyship or impairment of collateral
including but not limited to, any rights or defenses
arising by reason of (A) any “one action” or “anti-
deficiency law” or any other law which may prevent
Lender from bringing any action, including a claim for
deficiency, against Guarantor, before or after Lender’s
commencement or completion of any foreclosure
action, either judicially or by exercise of a power of




sale; .
CP 108-09 (Commercial Guaranty, pp. 1-2 at “GUARANTOR’S
WAIVERS” (emphasis added)) (App. 3). There are additional provisions
related to these waivers, including one entitled “GUARANTOR’S
UNDERSTANDING WITH RESPECT TO WAIVERS” and the
guarantors’ acknowledgment that he or she read the provisions of the
guaranty and agree to its terms. CP 109 (App. 3).

B. The context evidence

To fund the loan Frontier Bank required not only a deed of trust
from the LLCs, but commercial guaranties from Guarantors. CP 133, 134
(O'Neil Decl., 1] 4, 6); CP 125, 126 (Vanderveen Decl., §9 4, 6); CP
303-04 (Snider Decl., 1] 6-7). Guarantors agree that they signed the
documents as presented, with no requests for special terms or revisions.
Id. See also CP 191 at 13-17 (“There were no negotiations between
Frontier Bank and the defendant guarantors regarding the language of the
[sic] any of the Loan Documents. . . . including without limitation the
Deed of Trust and Commercial Guaranties.”). According to Guarantors,
they never bothered to read the guaranties at all. CP 134 (O ’Neil Decl.,
7); CP 126 (Vanderveen Decl., § 7). None testify that they lacked the
opportunity to review the documents.

Vice President of Union Bank and former Frontier Bank loan



officer Wilma Snider testified that the personal guaranties were essential
for the approval of this loan so that Frontier Bank had an additional
remedy if the property did not satisfy the debt: it could look to the
guarantors. CP 303-04 (Snider Decl., Y 6-7). Ms. Snider testified that
without the guaranties, the loan would not have been approved. /d. The
transaction was a typically structured real estate purchase loan where the
borrowers granted a deed of trust to secure their performance and payment
obligations, and the guarantors separately guarantied those obligations. CP
303-04 (Snider Decl., Y 7). The guarantors submitted no evidence that the
parties intended otherwise.

C. Procedural history and fee awards

Guarantors moved for summary judgment based on their three-part
legal argument. CP 189-211 (Motion), CP 219-20 (Joinder). Union Bank
opposed the motion. CP 221-45 (Response). The trial court granted the
judgment of dismissal on April 10, 2013. CP 506-08. In the dismissal
order the trial judge ordered that Guarantors “are entitled to recover their
prevailing party attorney’s fees and costs, in amounts to be determined by
the Court at a subsequent hearing.” CP 508.

Union Bank moved for reconsideration, emphasizing (among other
arguments) the language in the resolutions that authorized the borrowers’

to offer their property to secure Company obligations. CP 352-62. The



trial court denied reconsideration. CP 509-10.

Guarantors both moved for awards of fees and expenses more than
ten days after the April 10, 2013 judgment of dismissal. CP 376 (4/26/13
“Motion for Attorneys’ Fees and Costs and for Entry of Judgment” of
O’Neils and Tori Lynn Nordstrom Trust); CP 434-39 (5/13/03
“Defendants Vanderveens’ Application for Award of Attorney’s Fees”).
Over Union Bank’s objections that the motions for fees and expenses were
untimely pursuant to CR 54(d)(2), (CP 397-403; CP 515-20), the trial
court awarded fees and expenses and entered judgment. CP 544-47 (Order
and Judgment for O’Neils and Tori Lynn Nordstrom Trust); CP 539-41
(order for Vanderveens), CP 549-551 (judgment for Vanderveens).

Union Bank timely appealed. CP 504-511 (Notice of Appeal); CP
553-96 (Amended Notice of Appeal).

V. STANDARDS OF REVIEW

This appeal presents purely legal issues reviewed de novo.
Appellate courts review summary judgment orders de novo. Udall v. T.D.
Escrow Servs., Inc., 159 Wn.2d 903, 908, 154 P.3d 882 (2007).
Interpretation of a contract ordinarily is a question of law. Hearst
Commec 'ns, Inc. v. Seattle Times, 154 Wn.2d 493, 503, 115 P.3d 262
(2005); Tanner Elec. Coop v. Puget Sound Power & Light Co., 128 Wn.2d

656, 574, 911 P.2d 1301 (1996). Statutory interpretation similarly is a



legal issue reviewed de novo. Udall, 159 Wn.2d at 908.

“Application of a court rule to a particular set of facts is a question
of law reviewed de novo.” Corey v. Pierce County, 154 Wn. App. 752,
225 P.3d 367 (2010).

Application of these standards should result in reversal.

V. ARGUMENT

This Court should reverse the summary judgment dismissing
Union Bank’s complaint for errors of law. The Court should construe the
deed of trust to secure only the borrowers’ obligations based on the
language, context evidence and commercial purpose. Alternatively,
whether or not the deed of trust secures Guarantors’ obligations, the Deed
of Trust Act, Title 61.24 RCW, affirmatively permits this action at RCW
61.24.100(3)(c). Finally, this Court should enforce Guarantors’ waivers
the defense they now assert. For any one of these reasons this Court
should reverse.

In addition, because Guarantors moved too late for their awards of
fees and expenses, this Court should reverse those awards.

A. This Court should reverse the summary judgment of
dismissal based on a proper construction of the deed of
trust, a proper interpretation of the Deed of Trust Act,
or enforcement of Guarantors’ waivers

This Court reviews three legal rulings of the trial court essential to

its judgment dismissing Union Bank’s complaint. Based on the authorities

=ib



and undisputed evidence, this Court on de novo review should reject the
construction of the deed of trust, the interpretation of the Deed of Trust
Act, and/or the detemination that Guarantors’ waivers of anti-deficiency
protections are unenforceable.

1 The deed of trust., properly construed, does not
secure the guarantors’ obligations.

Guarantors’ premise their argument that the Deed of Trust Act bars
this action on an incorrect construction of the deed of trust: that it secures
their obligations in addition to the borrowers’ obligations. This Court
properly should construe the deed of trust as securing only the borrowers’
obligations. This construction supports reversal without the need to
construe the statute.

Under the objective manifestation theory of contracts applied in
Washington, courts “determine the parties’ intent by focusing on the
objective manifestations of the agreement, rather than on the unexpressed
subjective intent of the parties.” Hearst Commc 'ns, Inc. v. Seattle Times,
154 Wn.2d 493, 503, 115 P.3d 262 (2005); Tanner Elec. Coop v. Puget
Sound Power & Light Co., 128 Wn.2d 656, 674, 911 P.2d 1301 (1996).
Courts are to “impute an intention corresponding to the reasonable
meaning of the words used.” /d. at 503-04. To implement the context rule,

the court focuses on the intent of the parties demonstrated by the written

-11 -



agreement and the context within which the agreement was executed.
Chatterton v. Business Valuation Research, Inc., 90 Wn. App. 150, 155,
951 P.2d 353 (1998).

The deed of trust did not secure Guarantors’ obligations under the
guaranties based on its plain language, the context evidence and the
commercial purposes of the transaction. Looking first at the plain
language of the deed of trust, Guarantors argue that the deed of trust
secures their obligations by its “payment” and “performance” section,
coupled with the “Related Documents™ provision. CP 192-94 (Motion).
This is wrong because it ignores whose obligations the parties intended to
secure. The deeds of trust state that the obligations of “payment” and
“performance” that are secured are those of the borrower LLCs, i.e.
“Grantor,” not those of Guarantors. Guarantors do not read far enough.

Guarantors’ focus on the following deed of trust section stating
that the borrower granted the deeds of trust to secure “payment” and
“performance”:

THIS DEED OF TRUST, INCLUDING THE

ASSIGNMENT OF RENTS AND THE SECURITY

INTEREST IN THE RENTS AND PERSONAL

PROPERTY, IS GIVEN TO SECURE (A) PAYMENT OF

THE INDEBTEDNESS AND (B) PERFORMANCE OF

ANY AND ALL OBLIGATIONS UNDER THE NOTE,

THE RELATED DOCUMENTS, AND THIS DEED OF

TRUST. THIS DEED OF TRUST IS GIVEN AND
ACCEPTED ON THE FOLLOWING TERMS:

-12 -



CP 98 (emphasis added) (App. 5). From there, Guarantors look to the
defined term “Related Documents,” which includes, among its generic list
of items, the word “guaranties.” CP 192-94 (Motion). Guarantors then
argue that these words show that the borrowers intended to secure their
obligations under the guaranties.

Guarantors misconstrue this “payment” and “performance”
section. The deed of trust is “given and accepted” to secure payment and
performance only “on the following terms.” Those “terms,” which appear
in the very next section of the deeds of trust, define whose “payment” and
“performance” is secured—and it is not Guarantors’. That section is
entitled “PAYMENT AND PERFORMANCE” and it states as follows:

PAYMENT AND PERFORMANCE. Except as

otherwise provided in this Deed of Trust, Grantor shall

pay to Lender all amounts secured by this Deed of

Trust as they become due, and shall strictly and in a

timely manner perform all Grantor’s obligations

under the Note, this Deed of Trust and the Related
Documents.

CP 98 (emphasis added) (App. S). The deed of trust defines “Grantor” as
East Creek and Shoreline. CP 103. Thus, the deed of trust secures only the
“payment” and “performance” of Grantors’ obligations on the loan and
pursuant to “Related Documents,” not those of “Guarantors.”

That the deeds of trust secure only borrowers’ obligations, and not

Guarantors’, is further evidenced in the “FULL PERFORMANCE”

-13 -



section, which states that reconveyance shall occur when “Grantor” pays
or otherwise performs, as follows:

FULL PERFORMANCE. If Grantor pays all the
Indebtedness when due, and otherwise performs all the
obligations imposed upon Grantor under this Deed of
Trust, Lender shall execute and deliver to Trustee a
request for full reconveyance and shall execute and
deliver to Grantor suitable statements of termination of
any financing statement on file evidencing Lender’s
security interest in the Rents and Personal Property. . . .

CP 100 (emphasis added) (App. 5). This makes no mention of Guarantors’
paying or performing. The deeds of trust are discharged only when
“Grantor™— East Creek and Shoreline—“pays” and “performs.”
Additionally, the warranty provision applies only until “the Grantor’s
Indebtedness shall be paid in full.” CP 100 (emphasis added) (App. 5).
The deed of trust read as a whole does not support a conclusion that it was
intended to secure the obligations of Guarantors. It was not.>

Based on the plain language of the deed of trust, this Court should

> The Court also should note that the parties did not include
Guarantors’ specific guaranty in the definition of “Related Documents.”
“Related Documents” are defined as “all promissory notes, credit
agreements, loan agreements, guaranties, security agreements, mortgages,
deeds of trust, security deeds, collateral mortgages, and all other
instruments, agreements and documents, whether now or hereafter
existing, executed in connection with the indebtedness. . . .” CP 103 (App.
5). While the list includes the word “guaranties,” it does not include the
word “Guaranty,” which is a specifically defined term that applies
exclusively to Guarantors’s guaranty. /d. Thus, not only does the deed of
trust secure only performance by borrowers, but Guarantors’ specific
guaranty is not expressly included in “Related Documents.”

-14 -



conclude that it secured only the borrowers’ obligations under any

”

“Related Documents,” not Guarantors’ separate obligations to pay and
perform on the guaranties.

The other documents, moreover, strongly support Union’s Bank
construction. Guarantors and Union Bank agree that the multiple
documents in this commercial loan transaction must be read together and
construed with reference to each other. See CP 197 (Guarantors’ Motion
for Summary Judgment), citing Kenney v. Read, 100 Wn. App. 467, 474,
997 P.2d 455 (2000).

The LLC resolutions (CP 113-16, App. 2) leave no doubt that (1)
the borrowers had no authority to offer their property to secure any
obligations other than those of the Companies, and (2) borrowers did not
intend to secure anyone’s obligations but their own. The resolutions
plainly express this.* Further, the note recites that the borrowers’

obligations are secured by the deed of trust, stating,

COLLATERAL. Borrower acknowledges this Note is
secured by the following collateral described in the

* The resolutions authorize the LLC members “[t]o mortgage,
pledge, transfer, endorse, hypothecate, or otherwise encumber . . . any
property . . . belonging to the Company . . . as security for the payment
of any loans or credit accommodations so obtained, any promissory
notes so executed (including any amendments to or modifications,
renewals, and extensions of such promissory notes), or any other or
further indebtedness of the Company to Lender at any time
owing. ...”
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security instrument listed herein: a Deed of Trust dated

December 10, 2008, to a trustee in favor of Lender on

real property located in KING County, State of

Washington.

CP 96 (App. 4). The Commercial Guaranties lack a similar provision
stating that the guarantors’ obligations are secured. This contrast supports
Union Bank’s construction, together with the parties’ expressions
throughout these documents.

Guarantors’ construction also suffers because it fails to account for
context evidence. Our Supreme Court in Berg v. Hudesman approved the
tenet that “meaning can almost never be plain except in a context.” Berg v.
Hudesman, 115 Wn.2d 657, 668 P.2d 222 (1990) (disapproving plain
meaning rule and adopting context rule for contract interpretation). The
contract should be viewed as a whole, including (1) the subject matter and
objective of the contract; (2) all circumstances surrounding its formation;
(3) the subsequent acts and conduct of the parties; (4) the reasonableness
of the respective interpretations advocated by the parties; (5) statements
made by the parties in the preliminary negotiations; and (6) usage of trade
and course of dealings. Tjart v. Smith Barney, Inc., 107 Wash. App. 885,
895 (2001), rev. denied, 145 Wn.2d 1027 (2002), cert. denied 537 U.S.

954 (2002).. When such evidence is considered, the Court should reject

Guarantors’ construction of the deed of trust.
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The subject matter and objective of the contracts and the
circumstances surrounding their formation illustrate the parties’ objective
to provide the Bank with two sources of recovery: the deeded property and
the guaranties. No utility arises by having the deed of trust also secure the
guaranties. Such a structure offers no advantage to a bank, where the
borrowers’ full debt already is secured by the Deed of Trust. A guarantor’s
liability mirrors the borrowers’ liability. A bank, thus, could obtain every
cent owed it through foreclosing on the property simply by having the
property secure the borrowers’ obligations.

The history of the preliminary negotiations supports Union Bank’s
construction. The witnesses agree that before it would authorize the loan,
Frontier Bank unequivocally required two things: 1) the deed of trust
offering the real property and 2) the personal commercial guaranties. CP
133, 134 (O'Neil Decl., || 4, 6); CP 125, 126 (Vanderveen Decl., Y 4,
6); CP 303 (Snider Decl., Y 6). According to the guarantors, they made no
statements or comments regarding the documents received from the Bank.
Id. They made no demand or request that the Deed of Trust also secure
their personal obligations. /d.; CP 191, 198 (Motion at 3, 10). Absent a
request for a special structure by the guarantors, the Bank would be
expected to prepare its customary documents securing only the borrowers’

performance by the Deed of Trust. CP 303-04 (Snider Decl., 1] 7-8). No
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context evidence suggests the parties had a different intent.

Guarantors” construction of the deed of trust is simply
unreasonable given the entire context of the parties’ transaction. This
Court must reach a commercially reasonably interpretation of the
documents. Wilson Court Ltd. P’ship v. Tony Maroni’s, 134 Wn.2d 692,
705, 952 P.2d 590 (1998) (court must recognize “the commercial context™
and “a commercially reasonable construction™).

The trial court should have denied the motion for summary
judgment based on construction of the deed of trust. It abused its
discretion not to reconsider its ruling, which is inconsistent with this
undisputed evidence and contrary to law. This Court should hold that
Shoreline and East Creek’s deed of trust did not secure Guarantors’
obligations and reverse the dismissal of Union Bank’s action.

2 The Deed of Trust Act authorizes this action for a
deficiency judgment against the commercial
guarantors even if the foreclosed deed of trust
granted by the borrowers secures the guarantors'

obligations

Even if this Court were to conclude that Guarantors’ obligations
under the guaranties were secured by the LLCs’ deed of trust, Guarantors’
legal arguments still fail because the Deed of Trust Act affirmatively
permits Union Bank to seek deficiency judgments against them. The Act

does not mean what Guarantors assert. The plain language does not bar
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this action. Guarantors rely on RCW 61.24.100(10)—a permissive not
prohibitory provision—to bar what the Act overall seeks to facilitate:
nonjudicial foreclosure followed by the ability to seek a deficiency from a
commercial guarantor. The Legislature amended the Act in 1998 to clarify
that, for commercial loans, lenders cam bring actions for deficiency
judgments against guarantors after a nonjudicial foreclosure. Guarantors
urge an interpretation contrary to the language and policies of the Act.
This Court should reject it.

“A court’s objective in construing a statute is to determine the
legislature’s intent.” /d., at 909, citing Tingey v. Haisch, 159 Wn.2d 652,
657, 152 P.3d 1020 (2007). “‘[I]f the statute's meaning is plain on its face,
then the court must give effect to that plain meaning as an expression of
legislative intent.”” /d. “Plain meaning is ‘discerned from the ordinary
meaning of the language at issue, the context of the statute in which that
provision is found, related provisions, and the statutory scheme as a
whole.”” Id. “If the statutory language remains susceptible to more than
one reasonable interpretation, the statute is considered ambiguous, and the
court may then employ statutory construction tools, including legislative
history, for assistance in discerning legislative intent.” /d. Here, both the
plain meaning of the Deed of Trust Act and its legislative history support

reversal to permit Union Bank’s action.
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a. The Deed of Trust Act expressly authorizes
Union Bank’s deficiency action against
Guarantors

The Deed of Trust Act affirmatively authorizes this action. The
relevant part of the Act begins with a blanket prohibition on actions for a
deficiency judgment against any borrower, grantor, or guarantor except

“as permitted” in RCW 61.24.100 with respect to “commercial loans.”

The Act then authorizes limited deficiency actions against commercial
borrowers and grantors, but only to recover for waste and wrongful
retention of rents. RCW 61.24.100(3)(a)(i). Critically, the Act contains no
similar limitations on deficiency actions against commercial guarantors,
which are permitted without limitation if timely notice is given, as
follows:

This chapter does not preclude..., [s]ubject to this section

[RCW 61.24.100], an action for a deficiency judgment

against a guarantor if the guarantor is timely given the

notices under RCW 61.24.042.
RCW 61.24.100(3)(c). Subsection 3(c) permits a deficiency action against
a guarantor of a commercial loan provided notice under RCW 61.24.042 is
proper, which Guarantors did not challenge. The action must be brought
within a year. RCW 61.24.100(4). The guarantor can request judicial
determination of the property’s “fair value.” RCW 61.24.100(5).

This right to pursue a deficiency action under Subsection 3(c)

against a commercial guarantor only is circumscribed if a guarantor grants
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his or her own deed of trust to secure its guaranty. In that case, RCW
61.24.100(6) provides that the lender still may seek a deficiency judgment,
but that deficiency judgment is limited to waste and/or wrongful retention
of rents, just as it would against a borrower or grantor. Because
Guarantors did not grant any deed of trust over their own property,
subsection (6) does not apply. There is no limitation provision similar to
subsection (6) that applies when the borrower’s deed of trust secures both
the borrower’s and the guarantor’s separate obligations.

The plain meaning of RCW 61.24.100(6) conflicts with
Guarantors’ interpretation of RCW 61.24.100(10). By its clear terms,
subsection (6) permits a limited deficiency judgment against a guarantor
when the guaranty is secured by a foreclosed deed of trust. Yet, at the
same time, Guarantors prevailed on the theory that subsection (10)
precludes deficiency actions against guarantors that are secured by a
foreclosed deed of trust. Guarantors’ theory places subsections (6) and
(10) in direct conflict. For this reason, the Court should reject it.

The Court can avoid the conflict by giving RCW 61.24.100(10) its
plain and reasonable meaning. Subsection (10) affirmatively protects
lenders by preserving their rights to enforce obligations owed to the same
lender from different transactions, as follows:

A trustee’s sale under a deed of trust securing a commercial
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loan does not preclude an action to collect or enforce any

obligation of a borrower or guarantor if that obligation, or

the substantial equivalent of that obligation, was not

secured by the deed of trust.

RCW 61.24.100(10). On its face, this subsection has nothing to do with a
lender’s right to seek a “deficiency judgment” against borrowers and
guarantors, a situation addressed in RCW 61.24.100(3) and (6). Where the
legislature intended the Act to refer to actions for a “deficiency judgment,”
it used that precise term. RCW 61.24.100(3)(a)(i) (“an action for a
deficiency judgment™); RCW 61.24.100(3)(c) (same); RCW 61.24.100(6)
(“shall be subject to a deficiency judgment™). Subsection (10) by its plain
language does not prohibit “deficiency judgments.”

The legislature’s use of the phrase “an action to collect or enforce
any obligation” in subsection (10)—a phrase that appears nowhere else in
RCW 61.24.100—reflects a different meaning. Its reference to “an action
to collect or enforce any obligation ... not secured by the deed of trust” is
directed to the situation where a borrower or guarantor has obligations to
the lender separate from the commercial loan subject to foreclosure.
Borrowers and guarantors can have multiple transactions or loans with the
same lender. The section makes clear foreclosure of a deed of trust

securing one commercial loan does not affect a lender’s ability to enforce

unrelated debts or obligations against the same borrower or guarantor.
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Subsection (10) protects lenders from arguments that all other debts or
obligations are discharged if the lender forecloses on one deed of trust. In
short, subsection (10) is permissive and clarifies that nothing in the Deed
of Trust Act prevents a lender from enforcing unrelated debts.

This Court should reject Guarantors’ argument that twists
subsection (10) from a provision that was intended to permit lenders to
pursue separate debts into one that is construed to prohibit lenders from
bringing an action for a deficiency judgment. Courts “do not infer a
prohibition absent specific language to that effect, unless the statute as a
whole directs that conclusion.” Glasebrook v. Mut. of Omaha Ins. Co., 100
Wn. App. 538, 545, 997 P.2d 981 (2000). Guarantors’ construction is
contrary to the plain language of RCW 61.24.100(3)(c) and RCW
61.24.100(6). It thwarts a primary purpose of the Deed of Trust Act
because, in situations like this one, lenders would have to file lawsuits on
the guaranty prior to nonjudicial foreclosure or initiate judicial foreclosure
actions in lieu of a nonjudicial foreclosure altogether whenever it appears
that the value of the foreclosed property is insufficient to cover the debt;
otherwise, the guaranty is worthless. See Cox v. Helenius, 103 Wn.2d 383,
387, 693 P.2d 683 (1985) (three purposes of Deed of Trust Act are to keep
the nonjudicial foreclosure process efficient and inexpensive, provide an

adequate opportunity for interested parties to prevent wrongful
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foreclosure, and promote stability of land titles).

The trial court expressed during oral argument that it struggled
with the statutory interpretation. 3/22/13 VR 5:8-25, 23:4 to 24:8. The trial
court questioned whether Guarantors’ interpretation was sensible. 3/22/13
VR 22:1-7. It is not. The trial court also expressed that it found Union
Bank’s construction the most coherent given the section in its entirety, but
felt constrained to construe the section in favor “of the borrower.” 3/22/13
VR 53:17-25. No case holds that the Deed of Trust Act should be

construed in favor of commercial guarantors.

b. Legislative history supports Union Bank’s
interpretation of the Deed of Trust Act

If the Court were to find subsection (10) subject to more than one
reasonable construction, the Act’s legislative history confirms Union
Bank’s interpretation. Prior to 1998, the Act did not address whether a
deficiency judgment could be sought from a guarantor after a deed of trust
was foreclosed. See RCW 61.24.100 (1990) (CP 267). Washington courts
also declined to decide the Act’s effect on guarantor liability. E.g.,
Glenham v. Palzer, 58 Wn. App. 294, 298 n.4, 792 P.2d 551 (1990);
Thompson v. Smith, 58 Wn. App. 361, 367 n.4, 793 P.2d 449 (1990). This
silence left an unsettling uncertainty. Nonjudicial foreclosure under the
Act was recognized as an “efficient and inexpensive” remedy vital to

lending. Donovick v. Seattle—First Nat'l Bank, 111 Wn.2d 413, 417, 757
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P.2d 1378 (1988) (citation omitted). But with the right to pursue
guarantors after a nonjudicial foreclosure unclear, creditors might opt for
the longer, more expensive process of judicial foreclosure. Thus came a
push for clarification of the Act to expressly allow lenders to seek
deficiency judgments from guarantors after nonjudicial foreclosure.

That clarification became law through the 1998 amendments. A
committee of the Washington State Bar Association drafted Engrossed
Substitutive Senate Bill (“ESSB”) 6191, enacted as Chapter 295 of the
1988 Session Laws and codified in RCW 61.24. The House Bill Report for
ESSB 6191 summarized three conditions a lender had to meet in order to
seek a deficiency judgment against a guarantor of a commercial loan:

The beneficiary may seek a deficiency judgment against a

guarantor of the commercial loan if certain conditions are

met, including the following: (1) the action must be

commenced within one year; (2) the guarantor must have

been given notice of the trustee’s sale that contains the

guarantor’s rights and defenses, and an opportunity to cure

the default; and (3) the guarantor may ask the court to

determine the fair value of the property, and the amount of

the deficiency is the amount owed by the guarantor to the

beneficiary less the greater of either the fair value of the
property or the price paid at the sale.

H.B. Rep. on Engrossed Substitute S.B. 6191, 55th Leg., Reg. Sess.
(Wash. 1998). These conditions are now reflected in RCW
61.24.100(3)(c), (4) and (5). Noticeably absent from the legislative

analysis is any suggestion that subsection (10) provides a further condition
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on bringing a deficiency action against a guarantor or, more specifically,
that such actions are prohibited if the deed of trust secures both the
borrower’s and guarantor’s obligations.’

Guarantors’ reading of the amended statute would undo the effort
and intent of the legislature, because, as noted above, it would force
lenders to opt for judicial foreclosure. Indeed, the Supreme Court has
refused to construe the Act in a manner that “would ignore the intent of
the statutory scheme and give an unjustified, unwarranted windfall to the
debtor—a windfall completely without merit in logic or equity in
principle.” Donovick, 111 Wn.2d at 416. This Court similarly should reject
Guarantors’ arguments, which are based on a statutory interpretation that
ignores the intent of the statutory scheme and would give commercial
guarantors—who agreed to guaranty a borrower’s debt “absolutely” and
“unconditionally”—an unwarranted windfall. This Court can and should
reverse on this basis as well.

Guarantors have not participated in the quid pro quo upon which

the Act justifies barring a deficiency judgment. Courts have described the

Deed of Trust Act as permitting the speedy remedy of a nonjudicial

3 The Senate Final Bill Report for ESSB 6191 noted the drafters’
intent “to avoid time consuming and expensive judicial foreclosure
proceedings and to save time and money for both the borrower and the
lender.” S.B. Rep. on Engrossed Substitute S.B. 6191, 55th Leg., Reg.
Sess. (Wash. 1998).
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foreclosure to lender who gives up the right to a deficiency judgment in
exchange for the borrower giving up the right to a one year post-sale
redemption period, as well as the right to a judicially-imposed upset price.
Thompson v. Smith, supra (referring to “quid pro quo between borrowers
and lenders.”); Donovick, supra, 111 Wn.2d at 416 (same). But the
guarantors are not borrowers. And they did not offer the property as
security. They are not participants in the quid pro quo. These guarantors
“gave up” nothing as a counterbalance to extinguishing the Bank’s right to

a deficiency.

3. Guarantors expressly and unambiguously waived
any anti-deficiency defenses they may have had

This Court also should reverse based on Guarantors’ enforceable
waivers. Even if Guarantors had an anti-deficiency defense, they
voluntarily waived it. The trial court agreed with Guarantors’ argument
that the waivers were “void as contrary to the provisions of the statute and
its underlying public policy.” CP 508 § 5. This was error. The waivers are
not void as a matter of law. To the contrary, they are enforceable.

In the guaranties, each guarantor agreed to waive anti-deficiency
defenses, stating,

...[Guarantor] waives any and all rights or defenses based

on suretyship or impairment of collateral including, but not

limited to, any rights or defenses arising by reason of (A)...

any ‘anti-deficiency’ law or any other law which may
prevent Lender from bringing any action, including a claim
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for deficiency, against Guarantor, before or after Lender’s
commencement or completion of any foreclosure action,
either judicially or by exercise of a power of sale ....

CP 108-09 (App. 3). The guaranties contain a separate provision,
“GUARANTOR’S UNDERSTANDING WITH RESPECT TO
WAIVERS,” which further demonstrates the clarity, conspicuousness and
completeness of the waiver. CP 130 (App. 3). Guarantors signed an
acknowledgement, which appears immediately above the signature line,
that they read and agreed to all the provisions of the guaranty. CP 131
(App. 3). Guarantors do not claim that they did not have an opportunity to
read or understand the plain import of this waiver; they instead candidly
admit they never bothered to read the guaranties. CP 13497, CP 126 4 7.
Whether Guarantors read the guaranties has no relevance to their
arguments. The guarantors are “conclusively presumed” to assent to the
contents of the guaranties by having executed them. See Tjart v. Smith
Barney, Inc., supra, 107 Wash. App. at 897. “A voluntary signor to a
contract cannot resist application of its terms simply by stating ignorance
of its contents.” Lyall v. Deyoung, 42 Wn. App. 252, 256, 711 P.2d 356
(1985). The waivers in this case were clear and conspicuous. This Court
cannot permit the guarantors to reject certain terms when it suits them,
when they were perfectly willing to sign these guaranties to induce a loan

of over $5 million.
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Common law provides that a guarantor’s surety and statutory
defenses “may be explicitly waived in a guaranty agreement and such
waiver provisions are enforceable.” 38A C.I.S., Guaranty § 125 (2008);
also 38 Am.Jur.2d, Guaranty § 67 (“the guaranty may provide, by its
terms, that the guarantor remains liable despite the release of the principal
debtor”). This rule is well recognized by Washington courts. Fruehauf
Trailer Co. of Can. v. Chandler, 67 Wn.2d 704, 409 P.2d 651 (1966)
(upholding guarantor’s waiver of defense of discharge); Seattle First Nat'l
Bank v. West Coast Rubber, Inc., 41 Wn. App. 604, 609, 705 P.2d 800
(1985) (upholding guarantor “waivers of virtually all of surety defenses™).

The Deed of Trust Act did not disturb this black letter law. When
the legislature intends to deny contracting parties the freedom to bargain
away statutory rights, it says so expressly. See RCW 19.118.130 (waiver
of rights under lemon law void); RCW 19.100.220(2) (same under
franchise act); RCW 21.20.430(5) (securities act); RCW 50.40.010
(unemployment compensation); RCW 51.04.060 (workers-compensation).
Indeed, in the analogous context of UCC Article 9, the legislature
prohibited waivers of a debtor’s rights upon default, but preserved the
common law rule permitting waiver of guarantor defenses. RCW 62A.9A-
602 & cmt. (“Washington variations of this section ... preserve the ability

of a guarantor to waive suretyship defenses™). Had the legislature intended
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to preclude parties from waiving guaranty defenses under the Deed of
Trust Act, it would have said so. See Save Columbia CU Comm. v.
Columbia Cmty. Credit Union, 134 Wn. App. 175, 191, 139 P.3d 386
(2006) (legislature’s use of language in only one of two similar situations
suggests a different legislative intent). This Court should find the
legislature’s refusal to do so here conclusive on this issue.

The waiver is not void as against “public policy” embodied in the
statute. “An agreement that has a tendency to be against the public good,
or to be injurious to the public violates public policy.” Scott v. Cingular
Wireless, 160 Wn.2d 843, 851, 161 P.3d 1000 (2007) (citation and internal
quotation marks omitted). Enforcing a guarantor’s express waiver of anti-
deficiency defenses in the context of a commercial loan does not injure the
public good or frustrate the policies underlying the Deed of Trust Act. As
discussed above, the legislature did not give commercial guarantors the
same anti-deficiency rights as borrowers and, thus, the default rule is that a
lender can seck a deficiency judgment against guarantors. RCW
61.24.100(3)(c). If subsection (10) creates a limited exception to that
default rule, allowing sophisticated parties to agree to permit a deficiency
action in conformity with subsection (3)(c) instead does not offend the
public policies underlying the Act.

The Washington Supreme Court’s decisions in Bain v.
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Metropolitan Mortgage Group, Inc., 175 Wn.2d 83, 107-08, 285 P.3d 34
(2012); and Schroeder v. Excelsior Mgmt. Group LLC, 177 Wn.2d 94, 297
P.3d 677 (2013), do not require a different outcome. Neither case
addresses RCW 61.24.100(10), deficiency judgments, commercial loans,
guaranties or the enforceability of express waivers by commercially
sophisticated parties like Guarantors. Nor do these opinions disturb prior
cases such as Fruehauf Trailer or Seattle First Nat’l Bank. Rather, in both
cases the Court held that parties cannot contractually waive “statutory
requirements” to hold a non-judicial foreclosure sale. Bain, 175 Wn.2d at
107-08; Schroeder, 177 Wn.2d at 107. As the Court noted, the rule that a
person can ordinarily waive “rights or privileges” does not apply to
procedural requisites because they “are not, properly speaking, rights held
by the debtor; instead, they are limits on the trustee’s power to foreclose
without judicial supervision.” Schroeder at 107. These requirements
antecedent to foreclosure must be followed to protect other interested
parties (like junior lienholders) and prevent future title disputes—two key
purposes of the Deed of Trust Act. Cox v. Helenius, 103 Wn.2d at 387.
Here, the guaranties do not seek to alter the mechanics of a non-judicial
foreclosure sale. Commercial guarantors instead have waived a purported
personal right. The Supreme Court’s concern for protecting homeowners

has no applicability in a commercial transaction between sophisticated
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parties.
If it reaches this issue, this Court should enforce the waivers and
reverse.

B. This Court should reverse the awards of attorney fees
and expenses for untimeliness under Civil Rule 54(d)(2)

This Court on de novo review should reverse the awards of
attorney fees and expenses because Guarantors made their motions too late
under Civil Rule 54(d)(2). The trial court erred in ruling the motions
timely.

CR 54(d) provides that a cost bill or motion for attorney fees and
expenses must be filed no later than 10 days after entry of judgment. The
10-day deadline that runs from the date of entry of judgment for both cost

bills and claims for fees and expenses, as follows:

(1) Costs and Disbursements. Costs and disbursements
shall be fixed and allowed as provided in RCW 4.84 or
by any other applicable statute. If the party to whom
costs are awarded does not file a cost bill or an affidavit
detailing disbursements within 10 days after the entry of
the judgment, the clerk shall tax costs and
disbursements pursuant to CR 78(e).

(2) Attorneys’ Fees and Expenses. Claims for attorneys’
fees and expenses, other than costs and disbursements,
shall be made by motion unless the substantive law
governing the action provides for the recovery of such
fees and expenses as an element of damages to be
proved at trial. Unless otherwise provided by statute or
order of the court, the motion must be filed no later than
10 days after entry of judgment.
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CR 54(d). The rule establishes an outer time limit on parties’ motions to
resolve the post-judgment business of awards of costs, fees and expenses.

In response to Union Bank’s objection, Guarantors argued, and the
trial court held, that the ten-day time limit of CR 54(d)(2) did not apply to
their motions establishing the fees and expenses claimed by Guarantors
because the court already had ruled that Guarantors had the right to fees
and expenses. See CP 541 9 3 (Order). Although the rule does not state
this, the trial court held that CR 54(d)(2) did not apply to “submission of
detailed billing records and other information to the Court for
consideration and quantifying the amount of the award.” CP 541 q 3. The
trial court disregarded the plain language of the rule and reasoned that
where it already had granted Guarantors’ request for fees and costs in the
April 10, 2013 summary judgment order (see CP 508:13-15), CR 54(d)(2)
had no applicability. This Court on de novo review should disagree.

The plain language of CR 54(d)(2) required denial of the motions
absent an extension, which the trial court never ordered. It is undisputed
that Guarantors made their motions claiming amounts of fees and costs

beyond the ten-day limit.° No court order extended that time. No

® Guarantors cannot dispute that the April 10, 2103 summary
judgment order was the final judgment. See Carrara v. Ron & E
Enterprises, Inc., 137 Wn. App. 822, 155 P.3d 161 (2007) (summary
judgment order is final judgment, notwithstanding pending determination
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excusable neglect was established or found. CP 539-41; CP 556-59. See
Corey v. Pierce County, supra, 154 Wn. App. at 774 (unless excusable
neglect is shown, court should deny tardy motion for fees and expenses)."7

Reversal is consistent with the application of CR 54(d)(2) to
motions for fees and costs by this Court in Corey v. Pierce County, where
the plaintiff filed her motion for fees more than 10 days after entry of
judgment. /d. This Court in Corey affirmed the trial court’s denial of the
motion for fees for untimeliness under CR 54(d). In this case, Corey
supports reversal as a matter of law.

Guarantors likely will attempt to distinguish Corey because in
Corey there had been no prior ruling establishing the plaintiff’s right to
fees and expenses. These facts do not require a different outcome. First,
the attempted distinction fails because at the time she moved for fees and
expenses, plaintiff Corey also had a right to them; where Corey had
prevailed on her claim under RCW 49.48.030, the statute entitled her to a

fee award. Id. at 774 (“Under RCW 49.48.030, attorney fees are assessed

of an award of fees and expenses).

7 Before the trial court, Guarantors addressed at length the
unrelated issue of the note date for their fee motions. CP 428:1-3, 429:9-
10, 432. This is irrelevant for many reasons, including that the court issued
no orders concerning the timing of the fee motions and that CR 54(d)(2)
concerns the date of filing, not noting, of the motions. Guarantors also
raised Union Bank’s motion for reconsideration (CP 429, 435, 436), which
motion also is irrelevant to application of CR 54(d)(2).
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against the employer in any action resulting in successful recovery of a
judgment for wages or salary owed. Because Corey received an award of
damages for her promissory estoppel claim, she is entitled to her attorney
fees.”). Guarantors are similarly situated to plaintiff Corey: both were
entitled to fee awards based on the judgments entered in their favor.
Second, the plain language of the rule does not support
Guarantors’ argument that if the Court previously ruled they were entitled
to fees and expenses, they can assert their claim to them whenever they
wish. CR 54(d)(2) promotes finality of the trial court proceedings. If this
Court accepts the argument of the Guarantors like the trial court did, no
time limit would exist. This would extend trial court proceedings
indefinitely. This Court should reject that reading, which is inconsistent
with the language of the rule and the policy of the rule to promote timely

termination of the proceedings.®

8 Federal courts demand compliance with time deadlines to bring a
motion for attorney fees based on the policy to avoid protracted litigation.
In Schake v. Colt Indus. Operating Corp. Severance Plan, the Third
Circuit reversed a district court’s award of fees where the plaintiff failed to
complay with the time limit of the local rule. 960 F.2d 1187, 1191-1193
(3d Cir. 1992). Noting that the prior order granting summary judgment
“constituted a final and appealable judgment,” the Third Circuit held that a
fee application filed three months later was untimely under the local rule,
which stated, “Any motion for the award of attorney's fees which is not
required to be filed prior to the entry of final judgment shall be filed within
10 days of entry of the final judgment by the district court whether or not
an appeal has been or is subsequently filed.” Id. at 1192 (emphasis added).
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By reversing, this Court will not restrict the ability of judges in the
future pursuant to CR 54(d)(2) to extend the time for making motions for
fees and expenses. Extension is not at issue. Rather, the Court will enforce
correct application of the rule, which as a matter of law requires denial of
untimely motions.

This Court should reverse the awards because Guarantors failed to

claim fees and expenses by motion within the allowed time.

VII. REQUEST FOR ATTORNEY FEES AND COSTS

If Union Bank prevails on appeal, this Court should award Union
Bank its fees and costs. Each commercial guaranty contains a fee
provision obligating the guarantors to pay “attorneys’ fees” and “legal
expenses” “incurred in connection with the enforcement of this Guaranty.”
CP 109. Indeed, Guarantors’ awards of fees and costs that Union Bank

appeals are premised on this fee provision. An award of fees and expenses

pursuant to a contractual right is absolute, not discretionary. Singleton v.

Because plaintiff’s motion was untimely and plaintiff “did not make a
timely motion or seek to suspend [the deadline] for cause, the district court
erred in granting the appellees prejudgment interest, costs and attorney’s
fees.” The Third Circuit explained that its holding was consistent with
judicial policy, stating, “A fundamental principle of justice is that a case
must come to an end; it should not be protracted interminably. . . .” /d. at
1194. See also Quick v. Peoples Bank of Cullman County, 993 F.2d 793,
798-99 (11th Cir. 1993) (attorney overlooked time limit and motion for
fees was denied); Sol Salins, Inc. v. W.M. Ercanbrack Co., 155 F.R.D. 4,
4-5 (D.D.C. 1994) (motion for fees and costs was untimely under Rule
54(d)(2)(B), even though award was mandatory under statute).
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Frost, 108 Wn.2d 723, 727, 742 P.2d 1224 (1987). The fee provision
specifically includes attorney fees and expenses incurred for appeals. CP
109. Pursuant to RAP 18.1(b), this Court should award fees and costs to

Union Bank if this Court reverses any trial court orders.

VIII. CONCLUSION

The trial court’s dismissal on summary judgment of Union Bank’s
complaint was legal error. Each of Guarantors’ three arguments against
this deficiency action fails as a matter of law. To induce the loan,
Guarantors absolutely and unconditionally agreed—separate and apart
from the note—to repay the loan. Consistent with their LLC resolutions,
the borrowers had no authority or intent to secure the Guarantors’
promises with their property. The deed of trust repeatedly expresses that it
secures the borrower/grantor’s obligations. The Deed of Trust Act permits
enforcement of commercial guaranties after nonjudicial foreclosure of a
borrower’s deed of trust. Even if the Act does not, Guarantors waived any
anti-deficiency defense. This Court should enforce the guaranties for
which the parties bargained in this $5.1 million commercial transaction.

This Court also should enforce CR 54(d)(2) by reversing the

attorney fee and expense awards that are contrary to law.

L



This Court should reverse and remand.

Respectfully submitted on this lé, "1 day of &mm 2013.

SCHWABE, WILLIAMSON & WYATT, P.C.

o ol RothinoeD

w[atthew Turetsky, WSBA #23611
mturetsky@schwabe.com
Averil Rothrock, WSBA #24248
arothrock@schwabe.com
Milton A. Reimers, WSBA #39390
mreimers(@schwabe.com

Attorneys for Appellant Union Bank, N.A.
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Heating. D:m March.22, 2013

Heam‘ﬁg i 9:00 AM.

N THE.SUPERIOR COURT OF THE STATE OF WASHIN(:TON

COUNTY 'OF KING-

10] S AR ARG S A
; fi Vs,
|| EENNETHLYONS, MELANI A.LYONS, | ORDER GRANTIN g mﬂmwm
B3Il individually and the marital-comimunity SUMMARY . JUDGMEN
i‘!» ‘thereof; ELIZABETH Y. B AR
|l VANDERVEEN, A MARK.
35 VANDERVEEN, indbvid vl
" mMﬁb&ﬁQgg;&ﬁé@ﬁ{ D
17 mdivi‘dl.'laﬂx. arid ﬂmﬁ Bxital: community
b | IRy MIGHELE
b ] yeand fhe:maritdl, - ) B B
i9 ereof; thie TORT LYINN
NORDSTROM '[RUS"I‘ a ’\ﬁa:shmgton state
200 trust; and HARLEY O'NEIL, JR., Trustee for
21 the Tari Lynn Nordstrom: Trust,
2 Deferidants,
I‘a .. - . + - o
u This matter came before the Court upon Defendants’ Motivn foi Summary: Judgraeni:
25 Disinigsing PlaintifPs Fitst Amended Complaint.. In addition to Defendants’ Fofion, the.
35l “Count dlso considered th fiiowingplegdings and papiers!

l.ﬂ 5 H E R. ! MMM%@‘H‘
'ORDER GRANFING SUMMARY-JUDGMENT TOLZAPTEL /| Soitwousiassr
DISM]SSING msmnosncewmﬁ#r g B SFERRY" Whsnean
BB ERSON | L
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h I. Decla‘rﬂﬁjmfgﬂ(enneth Lyons m."p"uﬂppmi of Defendants’ Motion: for Summary
Tudgrient 8FDisrmissal

2. Declajtltn 8L Elizabeth Vandewzgnmsmpmgmeﬁmian&;‘ M’atmn for

. Summam@mgof Dismissal - -

3. Declaratigh-g8 Baley.D..O’Neil, Ir.-in Suppert of Defendants™ Mot for
SummaryJ et ‘fD:smlssal .

_ 'I‘i.-' Deelazaliofaf Todd Arrambide in Support of Defendants® Mouon for.
SumnratysJdgtnent of Dismissal :

5. DEgldEafion of Dean A. Messmerte: Deed:of Trast Tssues;

B, Urlon Bank’s Responsa ‘Opposing Eé&énﬁa_.m‘s” Meition:for S Tt
JifgEHent

7. ‘Deglaration of Wilma Sm&eﬁn Sup of’Unlori Batik’s Respoiige Opposing
Defendants’ MotionforSammary:

8. Declaration of Averil Rothrock in- S'nﬁpert of Union Baiik's Rgspousc
ﬂpﬁ?ﬂfﬁmafegdmm’ Monon for Summa@ Juﬂgmen‘u ;

9 4 > eplys :. _
00 PeRrdgrFig Lt
The Court having heard ihe

S 6 héarmg heid on Mar

a:gum i B0

- 303, wnid beivig fully advised in thie premises, andtif?appearing to the Court that there ‘are no

genying jsswes of material fict, NOW, THEREFORE, THE COURT DETERMINES AS A
MATTER OF LAW THAT:

8 % R ¥ B B o

+—The-obligations secured. by the Déceniter 10, 2008 Deed of Trust: grantcd by

WSt Gregk Village, LLC, d/b/a. East Creek 'Village; LLE and Shoreline Business and
‘Firofessionial Center, LLC (the “Beed -0 THist”) £xprsssly-included obligations owed under

the “Related Documents” as defined therein.

2.  Those “Related Documents” included the Commercial Guaranties dated
December 10 2008’ executed by remaining defendanits Elizabgth Vanderveen, Harley D..
‘@;Nﬁiliczl'fg; and the Tori Lynn Nordstrom Trust (the “bommercia’-] Guaranties”);

ATORNEYEAT Law

‘BRDER GRANTING SUMMARY. JUBGMENT. bl
6D Umon Steeer-
. DISMISSING FIRST AMENDED COMPLAINT -2. Sﬂmm‘"’!‘“"ﬂ
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23
24
w5l

26

lmdcr them reSpectwc Commercial Guaranties, p“[ﬂmﬂff’s Homjndicial Toreélosure -of the

S5

&  Plamtiff non-judicially foreclosed: the Dged of Trust. through a trustee’s sale
Tigld Gty 15, 2011,
aii-. Because the Deed bf “Tiust secured the remaming ﬁﬂﬁﬂﬁa‘lﬁs; iobligations

Dﬁéﬂ B THst precludes it from obtaining a deficiency judgmﬁnt against. thcse defendants
under REW:E1.04.100(10). -

5. Awy walvers: of ‘the protections of REW 6194100 goataligd o e
defendants? cﬁmmﬁﬂj SIS aif Void 48 Eohfiaiyt the provisms g hezsitfbute and
yihg public policy. :

BASED ON THE FOREGOING, IT IS HEREBY ORDERED THAT platnfiffthe
Motion. for Summary Tidgment by defendants Vanderveeh, O'Neil and the Tori Lynn
Nordstrom Trust is' granted, Plaintiff’s First Ameﬂﬂé.ﬂfféh‘iﬁp’]“ﬂiifiﬁ‘fﬁs hiréby. disiissed with
prejudice, and defendants Vandéivegh, 0"Neil and the Tori . Lynn Nerdstrom Trust are
entitled to recover their prevailing paﬂsgt HHOMHCY'S fets gﬁ\i Bosts; n. amounts to be
determined. by the Court at 4. subseguenlhes

LASHER. HOLZAPFEL
SPERRY & EBBERSON P.L.L.C.

%M

Plean A Messmer
WSBA No. 5738
Attorneys. for Defendants Vanderveen

;t'l;ts,ﬁgﬁa
ORDER GRANTING SUMMARY: JUDGMENT " | HOLZAPFEL
DISMISSING FIRST AMENDED'COMPLAINT -3, SPEREY &

EB"&'ERWl
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LIMITED LIABILITY COMPANY RESOLUTION TO BORROW / GRANT
COLLATERAL

Rmhmmubu»ﬂhmﬂq'!mum and do not fmit ¥ ; dﬂldowmrlbnmpulbhanﬂm.
Any om above conlaining "** has boon omitied o fed lenpth Aevlations.

Hormrower: EAST CREEK VILLAGE LLC Lender: Fronlier Bank
' BHORELINE BUBINESS AND PROFESBIONAL Resl Esiate Commencial Mortgage Divislon
CENTER LLC 832 BW Everelt Mall Way
17533 47TH AVE Ne Everstt, WA 98204

LAKE FOREST PARIL WA #6155

Company: EAST CREEX VILLAGE LLC
17689 ATTH AVE NE
LAKE FOREST PARK, WA 98153

<o = =~ WE THE UNDERSIGNID, DOHRRERY.CERTIEY.THAT: . . .. . i

THECOMPAHYSEKBTEM:L The camplets and comect nams of the Comparry tn EAST CREEK VILLAGE LLC ('Compony). Thvcompauylsn
mmm- aﬂdall.irmmuh uwmmymmmhmmwmmu,vmummum

Elalo of Washinglon, The Company s duly In of ather siates In which the Compuny s bl haviag otain

of Y finge, g ficonses and ot fot mach wiala in which tha C y 5 doing bus Mically, ho Co Is, and

nll'nulhlbe MW:lwwﬂd—mmhﬂmhmnumbwmwﬁr-anmummnﬁﬂ

o0 k8 buainea or finenciel condifon. The Company has ha full powor and authorty to own s propertios

§
|
Fa:
L
g

Is " offico &l which the Compony keeps o bocka and
Wi Lender pdor Yo any dhangs In the lacation of te C ' s@te of organization or ey ol In tho Compony's nome, The
Company choll do Bl things nacasstry to and to keep In i lomo &nd efloct hs exisloncs, rights snd , ard shall comply wiin al
m-mm, o8, lwr'.Mmd‘ of any g of quagk sharity or oourl appliceblo 1o the Company

RESOLUTIONS ADOFTED, At a mesting of the mambem ot tha Company, duly oalied and held on Decernber 1, 2004, st which & quorim vas
|present and voling, or by ofher duly authorized sution i leu of @ mesting, the reccluions set forth In this Reeoclution wete adopled.

MEMBEHS. Tha liowing named porons arw membem of EAST CREEK VILLAGE LLC:
HAMES TMES AUTHORZED ACTUAL SIGNATURES
KEN LYONE Mambar Y x

wil bind the Compa! but witho all of such pensons wm aul] oikzed, oipowsied, and dineclad Y do he
for mnd on bohall of tha Company:

Bomrow Money. To bomow, uamhwwm-,hnmumtmwnr mmhmsnwbnwmmhmnu
Compsny and Lendar, suoh sum nr aums of money as In thair t should be b without i

Exsouls Notes. To execite tnd daliver 0 Lender 1he promissory note of notes, of ofer evk ol the Cx

TODD ARRAMEIDE Mamber Y X
ACTIONS AUTHORRED. Aldhnldm-dpmmkhdmmm'mwlumdmymww s thosa * :

EXHIBIT E

Grani Securfty. To nueignpe, pedge, Uwrsbs, by or and rieliver 10 Lenoer propany now or

Inovefter thuthquMwmmmmm Ml of he

Company's property and all of the Company's p apeity (laagbie of Whio), as securdly kv the payment of any loans of redit
s0 oblainad, promissory {Inchuing amencments 10 of Modiicalinng,

Company’s indoblodnoss 5
mcuiu. mumwmndnm wpﬂmamm.wwm g ol crodi M .]

howivo'
Buch proporty bo morigeged, pledged, yenstermd, endomed, hypothacated or encumbersd ot the #me such loans mig ubl-lmc such
mumm wnwmmum and may be efthor In Addition tn or In Beu of any proparty ;l:dgnd,

Extoute Security Documants. fnmm*h“h”ﬂmﬂnﬂdmﬂmwwm
agroament, and other seourty nts and [ which Landor ey rogquire 2nd which shall evidence e lorms and condélions
mnmummmwmwwulmammmumommmhm.wmm

pT: wmmmawmo‘mmwmm of proper In flon with or
..mu mmhmmmdhmmmmmm "
marw

Nagotimte lletnx, To draw, sndorse, nnd dscourd with Lendar ajl dmils, trade acooptancos, promissofy nates, of miher evidonens of
mmnmmbmw«huﬁ\ﬁmnwhmanimmauhmmutm:mm
o cabes such o be orodied o the fy's account with Lander, of 10 cause such oher disposhion of he procectt dorved
lmm»mnwmmu-.

Further Asts. In tho caan of lines of orodk, 1o desipnaty arditional or alt Individuals & being authorzod 10 request undor such

Illu.whllunl. bwwmm-mmmww bmlﬂyu\ddmmmmtvmwmmm
o os the may b thar di deam y o propar In ordar o camy Into ofoot the

ASSUNED BUSINESS NAMES. Tho has Med or rded all o or 18ngs requlk thwruhﬂ'ouan-mmb\.l‘r-lmm
used by tho Company. Bxciucing the mrma of the Company, o following s 8 complete list of all biea3 rames undor which thy Company
does bisinces; None.

MULTIPLE BORROWERS. mom-wmyummmhmm«wmm:mmumwwmm !
mmmmmm:rnmm tha Comparny, Londer mey discharpe of feloase any '
rart wy { tme for o, oy ,nmwumumwmm WANOUR ha 10ta 1 Lorder of x
wﬂlmmumm-ﬂmmmmnm the consant of or nolios 10 anyone cther than the party with I

whom the

nurmrnmmnu;nn me::.hmdw‘;Immm{wmﬂEllﬁmﬂm i
oy detignase bom Bme ko Sme) chaige Compasy's name; e Cumpany's sssumod business name(s) H
ohangs in the or In the A Q\I pany; dwhlhlnlwhddmll[-]c (=] Mhhwmwcﬂu |
addrees; (F) change in the C alhdnnr_ ParTy 10 & naw of d type of onlity; or (M) :
ary other aspact of the Company thal deootly or nh\-hwqr, b he Company ond Lender. No change In Iha :

;
i
§
5
;
:
s
B
i
5
5
! g
;
P
i i
il

comnm.luw. m;w-lm thort © this rmnn of this Rosolution are hereby
raflied and This Reschution shal ba n.mmmuwwm-mwmwmumnummmu
Mmmmmnmmmmum.mmmwmmnmuunurmn-m-m
fima 1o 8ma). Amy such nutics shal not affec! any of ha C 'S B or commiiments in eflect al e (ime notice s given.

IN TESTIMONY WHEREOF, wo havo hersunto set our hand and aitast that the signalures sof opposiie the names listed above are thelr
geruine signalures,
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LIMITED LIABILITY COMPANY RESOLUTION TO BORROW / GRANT COLLATERAL
(Continued) Page 2

We each have read a1l the p af this 1 ,mnwmmdammumldwmmymnymmum-num
upr-«ﬂailom made In this Resolution are rus and cormet. ‘Thia LUimited Liabliity Company Resolulion 1o Bowrow / Gront Colisteral e dated
Docember 10, 2008,

CERTINED TO AND ATTESTED BY:
X
KENLYONS, Pember of EABT CREER VALAGELLG
X
AR (] o RE
VILLAGE LLC
HNOTE: ¥ the memben Nping iHs 3 ferugoing dosumend s cne of e mambons wabodzed lo eci on B Comps w's betnlt, It b advisabic ko inve
L] wignad ey al e w Corrpany

v —— e _—
A P g, B LR g, bt Ak St e, el ST M W At -m—m ooy
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LIMITED LIABILITY COMPANY RESOLUTION TO BORROW / GRANT
COLLATERAL

do nat limA the
has besn omitted

Raforances h tha boxes abave aro for Landar's usa oriy an mﬁmunarm

Any ¥om sbove contaking .
Borrower:  BAST CREEK VILLAGE LLC Lender: Frontiar Bank i
SHORELINE BUSINESS AND PROFESS|ONAL Hudl Extits Commerclal Mortgage Division ;
CENTER LLC 332 BW EveroM Madl Way 1
17624 4TTH AVE-NE Everstt, WA 68204 ]
LAKE FOREST PARK, WA 88155 !
Company: SHORELINE BUSINESS AND PROFESSIONAL I
CENTER LG
1408 NW RICHMOND BEACH RD
SHORELINE, WA SM7T
I, THE UNDERSIGNED, DO HEREBY GRRTIFY THAT: 7777777 7 o mmmm s s s s e s
THE COMPANY'S EXISTENCE. The and comest name ¢f the Company I SHORELINE BUBINESBS AND PROFESSIONAL CENTER LLC
, s & imhed ocompany which andluhhl-mdl ba, duly orpantoed, v adgting, and In pood standing under
and by virtue of le laws of he Stals of Thu Comp ks chuty keod io tmnsact bugihoss in @l ofher sitas In which the Company s
mlmha i Aoired v T and mp qum:l-l';l:lﬂwwhl: hl’:h bosiness.
Epucificaly, tha Company Umes qualtfied 15 & foralgn Emited fabily otatas in which @ 10 50 qually
would have a material poverse effect on or financial cordition. 'rlncmmhnhmwrw o 0
e busl nwhichil s ADed of po tly prog 10 onpage, Tha Commpany mahisins an al 1408 NW RICHMONO
BEACH RD, SHOHEUNE, WA 98177. Uniess the Company has deslgnatod atherwhe In wriing, the principal offica Is fhe office ol which tha Company
koeps s books and moords, Tha will mwbwmmhmmmmmﬁuduwrwmuqm
In the Company's nama, The Compmny shell do all the mrhumnwt:lmphmmw Ex cods and p
and shall comply wih o fules, ordindnoes, stalites, ordais and docrees of any o nial Or QURSHD horty of count
npeficable 1o the Comgeny and the Company’s busk
RESOLUTIONS ADOPTED. M & mesthg of tha mamben of the Company, duly called and held on Decamber 1, 2008, at which & quorum wos
prosor wid voting, or by ofher duly euthorized acton In feu of a meedng, the sl lorth in this Féeolition were adupied.
MEMBERS AND MANAGERS. mManlehmmeGMNEBLWE&AMD
PROFESSIONAL CENTER LLE;
NAMES 1nEes AUTHORIZED ACTUAL SIBNATUHES
HARLEY D. O'NEIL JA, Manager Y X
TOR! LYNN NORDSTROM Mamber N
TRUST
ELIZABETH Y. VANDERVEEN N t
Acnnmm mmkummwwwwdmmnmw ang 1hose agreemonto will ¥—
bind the ificaky, bid wihour tha { pareon I , and d g0 tha foliowing or knd on |
wuménum :
Barow . To borrow, as m cosignar or othanwise, from time to time rom Lender, on such fma as may b agreed upon bewenn tha =
Comparty and Lender, such sum or suma of money as In his of har Judgment should be borrowed, withod fimftation. L
Exsculs Nolas. To mcute and deliver (o Lander the promissory nolo of noles, of other svidence of the ¢ fa credi i i

Lwdu‘hbau.d-dnmdwandmmmnmumnm\mﬂuﬂmdmmmuwdh
Canpary. bdsocnes o Lerr, s ol 1 wxaous nd delver o Lo e e o snevel, arenn, modfoatora, mirancic i

hmumdwm wmﬁbﬂdhmﬁ,uww v ol oredit o
horestor AR nmu m has ‘l‘&hﬂ\.ﬁhnﬂurw ﬂr:.rﬁ: ¥_
belonging o M‘.“ omwvmw ay have
wwmw MMMMum,;NMBNw¢Wm¢M |
noles so “mmwnumm.wmu
mwmumm«mmdmmu ol wny tima owing, however tha same may be svidenced, I
Such proporty moy ba mongaged, pledged, trans{ored, crdorsd, or encurbored al the time such loano arp oblained o such !
Mbhﬂnﬂudwmmummmmmnmuuhhdw, POty . pladged, t
 Exscuto Sacurty Do . i and daiver 16 Londer o forma of morigaGe, 9660 BT VLR JH6SGS agreB | TSRS
npteema, and other sacxuily agr and & which Lendor moy require and which shall ovitiencs ihe tema conghions
mwmummmmm«wdmmmmmnwmwmnwtwmm
Inatrumans, any chatiel muwmmﬂ.dwkuum which Landar mey deam Y ar proper In with or i
pertaining \o tho piving of tho Seme and encumbimices, il

Negollste (tema, Iudmm-wmvﬂhm-laﬂmnuim promissory rotes, or other evidences of

payable to or beb tha C of In which the iy mey have an interest, and sither in racaive cash for the same or
nummmﬂhb“hh%ﬁmﬁm , of I cause suoli other disposiion of the procesds darived
tharetrom os ho or ghe may doom advisable, ;
Furiber Acts, |nuwomu!lmmerﬂiu addition) or aly ndividuals as being undir sudi, 5
linee, anc in il cason, 1o pnwmwmniwnmmddllm nmwm-ummmumdemmnm
nnlho may in hie e her Y o proper In order o carry nio effact the
prud:h'-ufltﬂwulunm
ASSUMED BUSINESS NAMES, mmmnwwmummwﬂm-MMwmmmmm
x?ﬂmm Excluding the name of the Company, ploto 1nt of sl mumrwﬂcﬁm.w
ness; None,

MULTIPLE BORROWERS. mcmmmrmmhwmuunmmmMmmnmrmﬁhw
mmwutmammnwwm Landor may discharge or jelease any party of colaiam! ascudng an obligation,
ol time for |, doloy g by rights pranied 1o Londar, or take any other of Inaetion, withcut the loss o Lender of
wdumﬂ'ﬂlhmmmu\d\hllmﬂurmmmmumma{a‘mvuhmmmmnp-wM'h

mﬁ?uﬁum m;wmwmhmm“wmmmewmwm“m
igrmia troen me 1o | 10 ney change In iho Conpany’s neime; ahange In (s}
dﬂlhhﬂmﬂnr hmam%dhm dwhﬂhmm').ﬁmmucmm
principal offios address; (F) change in the Company’s stalo of organbiion; convergion of tha Company 1o & New of diicrant type of business
Orlllyﬂ{lo Mthwﬂuwﬁhwnlmar eitios o the Camgany and Lendar. No
change In the Company's name of slals of orpanization wil take ollect Ul after Lander has racelvad notics,

CEATIAICATION CONCERNING MANAQGERS AND RESOLUTIONS, Thlnmwrmﬁﬁwnlﬂwm'mhld.ormby for
e Company, a8 tha cose may be, and ocouples the posiion sl opposde his or her reapootive name, This Rasdution now stands of reeord on the
bocks of the Company, i In ful 1oroe and eflact, and hes no! been modiied or revaied In 1Ny ManNer whitsoover,
CONTINUING VALIDITY, Any and all acts mulhorizad 1o this Resoltbn and perk prior ko the o
ratifind and i Thia dlon shall bo in shal ramain In ful force and effect and Lender may raly on It unld witien rotioe of ke
mﬂmmmuwmwmnmmm:mwmmwn

fima to dme), Any mich notice shall not aflect any of he C y's 2 ih of In offect &t the fime nolice is ghvon,
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LIMITED LIABILITY COMPANY RESOLUTION TO BORROW / GRANT COLLATERAL
(Continued) Page 2

N TESTIMONY WHRREOF, | have hersunto eel my hand and sttest that the signaiurs set opposite the pame [lsted above Is his of her genulne
algneture,

| have resd all the provisions of this Resolulion, and | personally and on behalf of the Company certify thet sil etaternents and representalions
made in this Resolution ere true and coreot. This Limited liity Company Fesolulion o Borfow / Grant Collstaral 1s dated December 10,
2008

CEATFIED TO AND ATTESTED BY:

BUSINESE AND PROPESSIONAL CENTER LLE

HOTE: ¥ o by Ing o Las oo of e mamben of o ey bahat, |i b ddvienbiy

—rm —_—
[T == e N =T S TP e y e T ———— T T T A
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COMMERCIAL GUARANTY |

ﬁ}-

H*mhﬂnmmu-mwmw
Any Bern abovo ' hay

the a l'hthnuunln arioular lom or kem
s e b b e, ik

ooraling
Borrower: EASY CREEK VILLAQGE LLC Lender: Frontier Bank
SHORELINE BUBINESS AND PROPESEIQNAL Real mwll Mnnu-ua Division
CENTER LLC 332 SW Everett Mall W,
17633 47TH AVE NE Bvarett, WA D204

LAKE FOREBT PARK, WA 88155

Guartntor: KEN LYQNS
17833 £1TH AVE NE
LAKE FOREST PARK, WA 88155

CONTINU/NG GUARANTEE OF PAYMENT AND PERFORMANCE, Enr:mdarnm Idaralion, G y
_mu-rdﬂpm and satistaction of e indobtedneas umn.uwm-amdnmnm.nmhmmm
and dohaih Ot W-M'wnwwmnmm eromance b Tol Dl -
cobecton, aginst Guarartor

or
'y Rablty s unfirmiied and G

i
i
i
i
E:
gg
]
£
5
f
:

eoonrod it of over)

nriaing rom & QUANENty o surety; sooured of Un m«mumwmﬂ;mwlwam
umwwmwmum dorcaabls sgairat for any reason wh 7 fas mry

mey be hmm(ﬂnulﬁwmmmu 2); and odginated then reduced or edinpuished and then afk
ncronsod or reinsleted. s

I Lancer hokds one o Mo gussnGua, or honsafter receies addtionn) guaranties from Quaramor, f-mmulwmm

bg cumuatva. Guarenty shall not spectfioally provided below 10 the conirary) alieot or iwalidale any such ofhor guamnios. Quaranter's

Ratimy wil be Guaraniors aggregate undar The tuema of this Guarsnty and arry other unterminated guansnies.
wnnw»nuu»m‘mwammmmmmmmmo:fmmmmmmmw ] *—

GUARANTOR!
FUR ANY REMAINING AND SUCGEEDING INDEBTEDNESS EVEN WHEN ALL OR PART OF THE OUTETANDING INDESTEDNESS MAY BE A ZERO
BALANCE FROM TIME TO TIME.

BIJMTIONDFMRMT\' This Guaanty wit lake effect when 1ecalve) by Lenter without the necessiy of any acotptance by Lender, Of any notce
© nd wit 0 ful foroe Lnll sl the Indebladnnss Incurred o conkaced bekore eoelpt by Lendar of any nofice of

i
i
3
Z
:
%
5
i
!
E
%
ted

axsduer of repraseniativa may \piminate this Guaranty In migit have
with the sams elsol. mdwmmwumdwmm-mdnmw not attect the Rabilty of Gusmnior
y. A gon Lender recol trz' uaranioes ehall not effeot the ety of m&muﬂwﬂl
ly. It ks anficipatad that Th tlons may covur in the aggragals t of tha and
MWMIMwM hﬂll of the mummﬂmmmmm-
tormination of this Guaranty. This Guaranty s wnd G s helrs, and sesigns #o jong ks any of the
b l; _,_meﬁrmmnmu!whumhmmm ———— e ——— S TS HE

"y y
repesiad and may be for than tho original loan s (C) 10 1sie and hold securly for the t of his G or ihe Indobledn
exchange, enfome, walve, nﬂvm:ﬂhwﬁw:ﬁmwmm vﬂmmummdmm o)
o nelowse, subsiuts, agree not 10 sue, or dos! with any one or mane of or othor on any lerms or in any
nwut.nhnq:sru; bhhﬂmmwwd dwnuwwmmbomamhww“l l:)h
‘Mlﬂﬂhmm divec! the order or manner Tansad, without limiation, wy nonjudiold sale permil omy
apretrment or doed of tnal, an Lander In ke disorelion may detemmine; (G) to sal), trensler, axalgn or grant pasticlpations in ol or

wpmotu end {H] 1o assigh of Inkater this Guararky In whola o In pant,
REPAESENTATIONS AND WARRANTIES, ond 10 Londer thal (A] no
of any kind hava been mada which would limt or qualily In any way the lorms of Lis Guasary; i G Iy mxecuted ol
Bomowors fequest and not &t the requast of Lender; (0} Geananior has full power. fight and authorlty 1o ertor imo this Guamanty; (D] the provisions
of this Guaranly do not coniiol with or resull In & dadeull under any agreement of iher insliument upon Guamnicr maruﬂh&
wltn Consont

(ncluding those ko unpald Gamnuitor I8 pending of Fuosiened; () Lender has msde no repraseniation 0 Guarsidol as 1o the

credivorttiness of Borower, l?v §nmmmmmnnlwm ona basls vommatk |
iy -;dmmmuewu;*xwhm'" mm.uw information, Lander shall have no |
25 dudows forcr Go0umaoks sceired By Loneie vyt cou o 15 flaoraip i

GUARANTOR'S WAIVERS, prohiblted by appiicabie law, Guemntor walves any right 10 tequie Lender o contiuo londing money or fo .*—-

wxiond other ormcll (o Bomowes; )bm-u;’mmm:tﬂ;dwmmm%dwmdu ]

uﬂl’q pay anwmuwmu don on the pan of B Londer, any suraty, endorser, i
or plher Wit e Indabluck with e of naw or Addiional loans of cbigatoss; (C) k) reson for i
chpmdﬂmﬂywﬂmwwmmm«wmm (D) 1o proceod disotly againad o exhausi
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COMMERCIAL GUARANTY
(Continued) Page 2

sy colialacal held by Lendar from Borvowes, any ather gusraniar, or any other person; (E) W pursue any other mimwdy wRHin Lender's powor; of (F)
] y act or of any kind, of at ery time, wilh respact 10 any matlst whetsoever.

ay 4 similar person under any federal or st bankruploy inw of low
for the relel of debaors, o Indobe shall be -mmnwmﬂmmdw .!y

-+ Quaramor.furor.walves.and. wmnunmmunlmmmmimﬂﬁwm for any clalm of
saioff, oounter whethor zuoh oloim, a'ﬂﬂ""—‘ﬁ' m'ure' T T T

BUBORDINATION OF BORROWER'S DEBTS TO GUARANTOR. Gmmrnumuhmmmmwhwm
sl ba suporior fo any claim thel Guamnior may row hava of hareahec soquire againe! Borrowar, becomes

Xp y any clalm ke may hava againsi Borower, Ypon 0y Bocout whalsosver, 10 any clalm that Lendsr
mrmwhv“hwmm. mumdwwmmdumum.mmm

an baalgrenant for e baneik of crad Y, Of , the ascots of B ficatie o the i ol the claime of
Londar nd Guasanio shall bo peid to wmuumwmnmm omhhm-mumn
MMIWme-wmmwm amignoe 0! Wumisd In bank of B hal suoh
assigamet shall be sfleciive onfy jor #w purpoze of h&mwhmmiumm f Landor o requasls, ary
nolag o oredit agmaments now or hadeatier evidencing any umw..mwmum
o subject o this Guaranty and shall be delvored v Lender. Mwm,mhﬂhhnuby.ﬂnﬂud.hmmdw fromn trw
lo Uma to filg Enancing and nuat and o axocuta documonts and fo lako such other aclione ne Lander deems necessary
o spproprinis to perfect. pr andd sndorce ia dghta undar tis Guaranty.
IASCELLANEOUS PROVISIONS, Tie ] P are s plPtﬂ'!h Gl.ltnlll'r
Amendimens. This Guamnty, logether with any Relatod Dooumon t of the pariies us 1o the
malisrs ast forh in fhis Guarsnty, Nnﬂbudhoo!mmhl\huwmcmusmuﬂnnMmmmumwbymmﬂy
o parties soughl Yo be ohaiped or bouwnd Ly The slienston of amendmont.
awm:.l-:xpnm &mm—ummmddwmw W Londor's atiomoye’ fsey and
it d in Wity the of this Gi ty mmmhﬁmmumﬁmw
ammn_ﬂwwﬂzwhmm i of such Cogla and gug Landar's us and lag|
expermes wheihar or not thers i a lawsull, noluding ettomeys’ fees and logal exp for banknploy p g (] o modify o
vacute any automalic sixy or njunclion), 1, 800 any entiipated poaudgiant colloion Srvives. nivo shall poy all court costs
mmmt—--mu by the cout.

gt Caplion In this ny aw for ' F only and are not to be usod  intecpret or defie the
Mnnﬂhhnumw. ¥
Guverning Law, Thie Guaranty will be govermned by lederal faw applicable to Landsr and, (o the sdant not preampiad by fodaral law, the
by of the State of Washington without regrand to its conflicts of i provisiona,

Chulce of Vanue, If thers (s & lawauh, Guarenior agroce upon Lenders requedi 1o eubmit to the judediction of the courts of Snchourish County,
Sinke of Washinglon,

Inlagration. Guaranor fusher sgross that Gueravor has read and fuly understanch the lerms of s Guamnty; Guamenir hes had the
10 be advisod by Quaranior's afiomoy With mspect 16 this Gummnty; the Guuanly fully mflscts Guarsnior's Inlunliuig And pami
. Guamnalor nderpntdes and holds Lander harmisss from claime,

8 Subject ko app n.mwummmumwnnumnmm noltios required (o be
ohen udr s Guaranty shd b hen b g, and axcagt kx by mhwmmm
when actually received by ielelaosimils (urieas requited by lew), when o . o by ovemight couter, of, [
malied , whon daposiied In umwmmmuWMMmr

Guarnior agros b keop Londer at ) times of Guarsnor's curent acdess, Subjeat 1o Applicablo Mw, and excapt far notico roquirod or
wugynu::bmhm-m M thavé if More than one Guamnlor, amy notfice glven by Lander to any Quaranior kv deemad o be

Lander is ied under this @ the g of such condent by Lender n any b ohall not obnwent
mmmmmmhmuﬁwhduuu.nummmhwmumhnmmmm

Succassors snd Assigim. Subjecl 1o any Rrrilalions siated b ths Guamnty on tmnsfer of Guammor's inlecest, his Guaranly thal ba binding
Upon &n0 Inirre 10 tha bnett of the patles, thelr suwossson and aesigne.

WMMMMnmmmmmMm mmﬂhmﬂw asy spoaificaly clated to
the conlfary, mdhﬂrﬂdmd ‘Words nnd \ermt wed in The
MHHWNMWMMMWDMM ns e contaxt may require. Worts and tomns not olherwlss defined in this
Cuaanty shall have the mesnings atirbuted to such terma in the Uniform Commercial Coda:

Borjower. The word “Borrower* means EAST OREEX VILLAGE |LC snd BHORELNE BUSINESS AND PROFESSIONAL CENTER LLC and
Includos nfl oo-gignere and co-makors sign'ng tho Note and all ther suncoasors and aasions.

Gy The wom *G ¢ moana everyone elgning this Guaranty, Ineluding without Amitalion KEN LYONS, and |q oach cass, aiy signerds
FUoCRSALM A0 REFIONS. b s .
ty. The word means this guasemy fram Gusanion i Lendar.
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COMMERCIAL GUARANTY
{Continued) Fage 3

Indetrad; The word ‘Indebledness” means Bor 'y 16 Letsder as F y n s
Lender, mmuw“mmmxmmwmm.
Nots, Tha word "Nota® mearns and (ncludes wthout alol i
mmmwmm.wummumd mmoﬂMd mm.mmmmm-mmu
Tor promissory notes of oredt agreomants.

Fulaled Documents.  The worda ‘Related Doowronta* moan al k :
D Mdmmdﬂammuﬂuarmw :

agroements and docurnents, wh:!turmw ot edaling, j *_

EACH UNDERSIGNED QUARANTOR ADKNOWLEDGES HAVING READ ALL THE PNOVISIONS OF THIE GUARANTY AND AGREES TO (TS
TERMS. IN ADDITION, EACH BU.ﬁRANTD UNDERSTANDS THAT THIS III.IMAHTT 18 EFFECTIVE UPON GUARANTOR'S EXECUTION AND
ne:.rmn' OF THIS GUARANTY TO LENDER AND THAT THE GUARANTY WILL CONTINUE UNTIL TERMINATED [N THE MANNER SET FORTH

VHE GECTION TITLED "DURATION OF GUARANTY™. NO FORMAL ACCEFTANCE BY LENDER 18 NECESBSARY TO MAKE THIS GUARANTY
EFFEUIWE THIS GUARANTY IS DATED DECEMBER 10, 2008,

SGQUARANTOR:  —— e e o e e .| i e - i i i i - R P

X
KENLYONS

- e A e e et e R e
LAY P Lo, Th s S M Eingn. Moot Pl el b, WY, W5, 88 s Poprend. + WA, KRNI, Trbimid it
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PROMISSORY NOTE ERHEIT A

Reforonses In tha boxos nbove are for Lander's yss mwddamtm tho a,muuny of (N documant o any parfouler oan or tom,

Any Hem abova containing trxt Jangth (i
Borrower: - EAST CREEK VILLAGE LLO Lender: Frontler Bank
SHORELINE BUSINESS AND PROFESSIONAL Aaal Estste Commerokl Mortgage Division
CENTER LLG 332 BW Everuit Mall Way i
17823 47TH AVE NE Everatt, WA, 88204 '
LAKE FOREST PARK, WA 88165 I
1
Principal Ameunt: $5,100,000,00 Interest Rate: 6.000% Date of Note: December 10, 2008 .
PROMISE TO PAY. EAST CREEK VILLAGE LLC and SHORELINE BUSINESS AND PROFESSIONAL CENTEA u.q rnorrmr) [ointly wl
severally promiso o pay to Froniier Bank (*Londer™), or arder, In lawful money of the Unlld States of America, prlncb é)«
Milllon One Hundred Thousand & 00100 Dollers (ssnnnmou} Of 50 Mush AR may be outatanding, logother with mium oh Me Unjpaid .
p principal of each bed In the "INTEREST CALCULATION METHOD™ paragraph using an F
Intersst rate of- 5.000% par-annum: intsrest-sholl w rom the-dals of each it of ench The interest - I

rate may change under the terms and conditions of the 'INTB%‘EGT AFTER DEFAULT® section, 1

PAYMENT. Borrower will pay this loan In one payment of all Mn]grilﬂpli plus all acorued unpald Interest on December 5, 2010, In

addifion, BorTower will pey regular monthly paymernts of &ll accrued unpald Inlerest doe as of each payment dute, beginning January 8, 2009,

with ull subsenuent Interest to be due om the snma day of each month after Ihet. Uniess atherwise agread or required by applicable’

Im.;h'rnmuﬂbolpphadﬂmuwmuedunwdlmum ; then to principel; and than to any lats charges. ch-mwllpayLmbul
Lender's oddress shown abowe of at such other plase as Lender may designate th wiiling.

INTEREST CALCULATION METHOD. Inlerest on this Note b computed on a 365865 slmple htwm&hnlliﬂmlh. by appiying the rate of tha

Inderast ntnwhrlnr&uoldly-luly!lr{ﬂadnﬁ? Imyum).nlnup!bﬁhylhnmﬂlg neipal betence, multiplied by the actual

nuniber of days the p ynbie under this Nots Is computed using this mathod,

PREPATMENT; MINIMUM INTEREST CHARGE. Bormower agress mm Joan fees and olher finance charpes are samed fully as of 1he dale

of the loan and Wil nol be subjegt o reund upon party paynent (whether vekutory of a3 B dotwdl), scapt ps ollsrwise requbed by law, o
argrnnnl.-mxpnnhmmmnlufmhmmmmnﬁlmwnmnlmﬂmmmmnd oy. Owurlm

sty mrinkmum ohaupe,
Eady wil nod, unioss agroed o by Londar In wiitihg, roliove B
rterasl Rd'lu' wil

wmnmmb hirthor amount owed o Lendar, Al mﬂlmdm
any 3
Mwﬁ ::l'" that tho 1 P 'h!uu‘nlhnmmlmaﬂurhliukmwdmm
riachon of & Clapided Amourt must be maled of deliversd io: Frander Bank, Real Estetg Commeralal Mortgage

mmswe«muwwwmmwa 94204,

LATE CHARGE. ¥ a paymant fa 10 days o mors lata, Bomower will be chargad 5.000% of the regularly scheduled § or 510,00, is

groator.

INTE!IET!.FI‘B!D‘!FAI.II.‘I‘ medah.ﬂ,iﬂl:lwhhnhmmﬁﬂﬁ.hMT&hm!ﬁMﬂpﬂmhmMWlm i
Is anterad in hia Note, inferast wil conlinua 10 acofua after e dals of fudgment al the s in stlect .

umimmhm Hmu.hm“ﬂhkhﬂ_mﬂhwﬂmmrhn|mhmwmw:hn

DEFAULT. Each uf the following shall sonstiute an event of dafault ("Event of Default’) under this Note:
Paymen) Dalault, Borrower falls I maks any paymantwhen due undar this Noto,

Other Defsults. Borrower fais to pomply with or to perform any other ferm, obiipation, it or i d In thia Note or In any of

the releted documants of to comply Wwith of %o perform &ny tenm, obfigat or condition Ined In any oher agreement between

Lender and Bomower. '

Dduulllnf:vornlmhmu Bormowar of any Granior defaudls undes any loan, nmmﬂnmnuwﬂymwﬂuwnh

M any eiher a -t.hmd-wmmmﬂpmmlmmyrnmmjynﬂeclmd“
bwhkunhorpedorm er's obligations untor tha Nols or any of he related dotuments.

Environmental Dafaull. Palure ol u'qrpwm nmhwm;wuhmwmlm=wwm,ohﬂ:am covenant o oondllion oonlained n vy

Faks Smtemente. Any wamanty, rvprumhlbn numnnu-nmadnuhmb‘wdbmmbyﬂmmerorm Bnrmwrs behafl vndar this Nole

NNrthl'ldmou'mnhhﬂh.umﬁuﬂlminwmmhlmpanl,ul#mmorumnmmnw laigo or "
i pny tme heroofior,
Death or | y. ‘The disgolution of B { i mmwm“umw.w hm nr
arwy olher ol aam hu-]lunulhudmhdw By
mwhmhmmdmmim manlmma.mhmmm e e
muwﬁwwmumw w-ua}mlﬂurmw
-npn;-:nrdhmémw amuaw:u;r .n-; gwm;um  againgt ey te lan. The
i o of by mny agoney’

o of B .!- Inchsding deposit y .:xamlmwmmm ]
mmmmmww-mhmummuhmmuhmuuwm«mmnmﬁu

Lander cracior of forfeRue procesding and deposhts with Lender moniss of & suredy bond for the

omdiior or farfskure procanding, In an smount dolormined by Lendar, in s acia disoreiion, a8 bainp an adequals ressnve or te depute,

mmmmmm Amrul\hlpumdruMwmmraw»anyaumdwmmkm"r B«.nrarmrn‘es
memkuordipmmovmuolllﬂwmd-,w y ofih
Advlulchmnl. Amrumummmhmshmdﬂmndﬂw.orlmrL' the proof ‘u[,, ol or
pesformence f ths Note is inpeined,
Cure Provisions, If ary defautt, other than a defaull In paymant I8 oursbie and if Bomower haa nol beon gvon a nollce of o breach of tha samo
prodslon ul this Note within the preceding twalve (12) months, ¥ may be oured If Borrowar, after recelving wiiten nolice from Lender demanding
ulmdudnhhll: 1) mnmdﬂwKHMnthdlw‘w 2 rummrrmmwao} yl.wlﬁlmm
which Lander dsema in Lendar'a acle disoretion 1o bo sufliolant 1o oure tho detaul and ] ble and
steps tof &3 BDON B9 y practicol
LENDER'S RIGHTS. Upon dﬁuﬂ. Lender may dm:hrl the entie unpald prinolpal balance under this Note and af ecorved unpoid interest
immediaiely dua, Bnd then Borrower will pay thal amo:
ATTORNEYS' FEES; EXPENSES. ummm-ummmhwm&m&lwmm” Barrowor wil pay Lender
that amount. Thtﬂdulsﬂﬂbwmm_" law, Lander's i fens and Landi's legal sxpensas, whether or nol thoro [s »
lawsul, In o 1s00, axpe for bank: (including eiforts o modily o vacals any ablomalio stay or Mjuncion), and
appeals, i nol prohibited by applk Taowe, B dnwﬁmmymwﬂ.h:ﬂnnnﬂ“ommww
GOVERNING LAW. This Nute will be gaverned by federal law applicalle 10 Lender and, to the sxtént nol preampled by joderal law, the laws of
{he Btals of Washingion withoul regard to Iis conflicts of law provisions, This Nots has bean accapled by Lander In ihe State of Washington,
CHOICE OF YENUE. I there Is a lewsull, Borrower agrees upon Lander’s request 1o submil bo the Jursdiction of tha courts of Snohomish Courty,
Btate of Washinglon.
DISHONOHED TEM FEE. Bomuwer wil pay & fee to Lendsr of $26.00 if Bomower makes & paymesnt on Bomower's joan and the oheck or
charga with which Borrower pays [s latay dishonorod.

RIGHT DF SETOFF. To the exdent permited by applicable law, raserves & righl of selofl in all B ] with (et
uhm;;uhp.wmmnmmmummm&]ﬁwmﬂmm'dlﬂlmmrmmh
tha fulure, Howayer, this doss nol any IRA or Koogh acoounts, o any trua ncoourda for which swiof] would bo law,
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PROMISSORY NOTE
(Continued) Page 2

COLLATERAL, amm&mm!mﬂwhmwmmwmwhthMMMNhuMd
Trusi dated Decarnbar 10, 2008, L0 a ustne In fever of Landar on resl property n KING Courgy, Stae of Washington.

LINE OF CREDGIT, Thia Nots evidences a wiralght fine of oredil. mhwmd rincipal haa been ach d, Is not eniftiod o
further loan advanoss. Advances under this Nols, ks wel as for p may be Mﬂhmw
Bmmuwmmm thﬂm.butmdm M&htdﬂmhmhwm Borrowar agreas 10 ba fable for
all sume oither: [A) d In potson or (0) d o any of L] with Lender,
NMMMMmumdwhmyMMhMmlﬁMum Lande's Ininmal rocords, Inohuding

Landa: will have no funds Lndar thie Nate It (A) Bomowss or i s bn dofaull undar the
tumms of this Note or airy agr that & of WY O haa wih Londat, ingludng any egrecmant conngction with the signing of
this Nole; (B) brory ooasss taing busihesa of s | o)) soak, clakm or othorwics atiampils 1o Umit, modfy

i

or ravoks such puarnior's guaranioo of this Nolo of amy other loan wih Lerdor; of M.‘L;WMQFMWFMpmbI
purpoesd oiher than those authortzad Ly Lsnasr,

su:cmnmmmmummmumnpm" , end upon B e hairs, | I ro s, B
and gualigne, and shell inure 10 the beneftt of Lendsr and He suoocessom and assigna.

NOTIFY Us OF mm‘ra:immmmu WE REPOHT TO CONSUMER REPORTING AGE.Ilc#H Ploase mllyg'l m-:w*hu:‘m

inforrmalon® about mrwﬂ A ConsUmer agency. “Your wition nolise describing the wpeollo ineuauracy ol st l0 us

the folowing addroes; Fronar Mmawmwhmmm

GENERAL PROVIZIONS. of s Note cannol be enforoed, this ct wik not affect the rest of he Note., Lender detey of anforcing

wdh|U¢huwuﬂnmanthhhgm mmwmumwmmm«% o

IuﬂrwmmpnbwmmmﬂMmumnBtnNMMwmmum mm. :

allar, compromiso, ronow, wdend, sccolomis, o ofherwise ohangs munmlnﬂﬂhﬂmlorw clhar iafms of any indebtecness,

duting ch -‘lllnhdl'n-utnnhhllﬁlw_ mmfdwﬂdﬂ-mtbm

and rlaasy any , with o withoul Lhe subatitution of lmﬂmwwmt-uunumdﬂnw.
mmn-ldh‘hluhp-ml-ﬂnzhl-md whhilnlﬂwm.uhﬁrhIIMW
lrlrmurmwld Supllos, ondofeers, of Oihey QuAranions on any lorms

PRIOR TO SIGNING THIS NOTE, EACH BORROWER READ AND UNDERSTUOD ALL THE PROVIBIONS OF THIE NOTE. EACH BORRDWER
AGREES TO THE TERMS OF THE NOTE

HORROWER ACKNOWLEDGES RECEIFT OF A COMPLETED COPY OF THIS PROMISSORY NOTE
BORROWER:

EAST CREEK VILLAGE LLC

O N TYORE, Wierber of ERET CHEER VILOAGE B 550 AT, Verbe o EXEY TREEK
ue VILLAGE LLC

BHORELINE BUSINESS AND PROFEBSIONAL CENTER LLC

By:
BUSINESS AND PROPESEIONAL CENTER LLO

= e
AT ) g, W, S0 O, A el vl ru, T, A N g S, = 04 T TWASS T CaeTY
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EXHIBIT B1

RETURN ADDRESS:
Frontier Bank

DEED OF TRUST

DATE: December 10, 2008

Relsrence # (if applicable): REAL - XX9004 Additional on page ____
Granlor(s):

1. EAST CREEK VILLAGE LLC

2. SHORELINE BUSINESS AND PROFESSIONAL CENTER LLC

Legal Desodption; PORTIONS OF THE SOUTHFAST. QUARTER OF THE NORTHEAST
QUARTER OF SECTION 1, TOWNSHIP 28 NORTH RANGE 4 EAST
Additional on page 2

Assessor's Tax Parogl ID¥#: 0126048018 / 0126048102 / 0126049148 [ 0126049023 / 0126049113
/0125049038 / 0128049132 / 0126048124 / 0126049133 / 012049135

THIS DEED QF TRUST /s dated Descmber 10, 2008, mnong EAST CREEK VILLAGE LLC, »
Washington Limited Liabity Company and SHORELINE BUSINESS AND PROFESSIONAL
CENTER LLC; a Washingten Ljmited Liability Company ("Grantor"); Frontier Bank, whose
malling ddress Is Real Estale Commerclal Morigage Divislon, 332 SW Everetl Mall Way,

Everett, WA 88204 (referred lo bolow sometimes as “Lender” ond sometimes as

"Beneficlary®); and (referred lo below ms "Trustee™).
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DEED OF TRUST
{Continued) Pege 2

CONVEYANCE AND GRANT, For vakuabl ys to Trusios In lrust wil pmwnlsdn.ﬂum
oimtq-ndpuuulmwlwm-w.ﬂnlmwumv.wuw right, e, and Inierewt In
rond ty, log or subsogquendy erecind or atfbmd buldings, mwmmum nnd
mnmm ﬂfﬁrﬂ:’w mwug;qu:dm m?wﬁmm (nolucing slock In LUitles
of Inigalion righta); other rights " i rolating P
oll minonas, o3, ges, guothermal ind aimbisr matiers, (the *Real Pro n,-i"?mmm”’&um, State of

Washington:

E
5

-See SEE SCHEDULE A (2 pages) WHICH.IS ATTACHED 70 .MS.DEED._O.E‘TRUSI.AND i

MAKE A PART OF THIS DEED OF TRUST A8 IF FULLY SET FORTH HEREIN., which 1s
aitached to this Deed of Trust and made a part of this Deed of Trust as if fully set forth
herein.

The Resl Property or iis address is commonly known as 19542 B0TH AVE NE (includes
19611 83rd Ave NE/1B614 83rd Ave NE/ 19617 83rd Ave NE), KENMORE, WA 98028. The
Reel Property tax |dentification number s 0126049018 / 0126049102 / 0126049149 /
0126049023 / 0126040118 / 0126049038 / 0126045132 | 0126045124 | 0126049133 / 012049136,
Grardor Iubu-lmwhl.nn:r mda:mmn.,.mmmhmuummwmu

the 68.08.070; the Bon croated by fhis assignmend ls inondod
o bm Iﬂﬂmwhmﬂmmdﬂlﬂ. Lande: grants lo Gronler o linonss o colloal
tho Rents end profMa, which kcenes may bo revoked et Lander's oplion ind shall be aulomniically revoked upon accelenstion
of all of pari of Lhe Indeblednoss.
“'II DEED OF TRUST, INDLUDING THE ASSIGNMENT OF RE| BECURITY INTEREST IN THE RENTS
L PR BGI\‘ENTQGE&IR& F THE INDEBTEDNESS AND (&)
NNA?DALL OBLICATIONS unom TED DOEI.NEHTI,MBTHI! DEED

HIS DEED OF TRUST I8 GIVEN AND ACCEPTED ON THE FOLLOWING
PAYMENT AND PERFORMANCE. es gtharmise provided In e Dead of Tiusl, Grantor ahall pay to Lender all
avounie ssoured by this Deed of Trusl as mﬂqﬂ“nﬂ;mﬂhnhwmumnlldmmﬁ
odligations wder ihe Nola, thy Dasd of Trugy, and tha Raisted
wnnmnﬁmnmmapnﬁpﬂwzm amwﬁuammmmdhm
shail be by g p
Ponzasslon und Use. Mhmdmwdhﬂkamm remaln I possession and conbol of
he Prcperty; (2) wumupwww from tha Proparty (ihis priviege is a
Iumvhwl.mumam B:m pmh’ml
Proparty of 1 othas limitslions on the Proparty. The Mamwm
Duly to Maintoln. Grandor shal malnialv the Property In lemnisbis condlion and promply peromn ai repalrs,
replacamants, and mansnance nocessary 10 presove e valua,
Nujsance, Wesls, Grenior shall nol couss, conguat o pormill ary misynce Nof cOmMm, orwllrmnlrhdngul
of wasts on or 1o the Proporty of any poriion of the Property. W&mlmhnﬂt ity of the

nutmm,utmbwmmm ﬁﬂllb:ils'mwl.mlyrlmwl t‘nhdnndl gas), eoll.dny
ccorim, £ofl, prave of rock products withoud Lender's prior wiitten

Aemovel of Improvaments, chermolizh or Impeoveinonts from the Real Property without
Lender's phior wiitton comsortt. nnwﬂﬁﬁohrmdm%mﬁmmvmlﬁwmm
arangemants ssiislaciory to Lander io repiace such loast equal value,

Lander's Right to Enter. mewudcfsw nvaﬂnMPMlhﬂ
mmhmumw.mumwnmumd?m purposes of Grantor's comgliance

with the tenms and confions of this Deed of Trust .
Compll with tal h Granior ahal promptly comply, and shal promplly cause

: q compllance
_m.m & hoato of ohemwiso
mi‘mm.mnhu.ww:sﬁﬁ%ﬁl'}hiﬁ“m Eim =
appticatis the Amoricans
, X wiithhold uting

zwmwu.wmnmmwmmﬂm Mﬂm‘iuuhlndotllwwnb.h
l|bfﬂtmutbmmvohumh\uﬁmhunhmgndmwhm“rmhy
pratoct and praserve e Froperty,

nuzousns CONSENT BY LENDEN. Londer may, st Lurcler's gption, (A) cesiore immedialely due and payatis el
mmwﬁomd‘l’ma (/) wnmwmbhuhumm%

tho Indoblochaess and impose suoh olhor condions as Lender deems appropriats, upoan the sde or tansfor, wihout Lender's
pﬂwm“mddwlmuﬂdhﬂnlmllr. %ﬂulnhﬂﬂw Agals of bansfor means the
conveyance of Peal Preperty or any right, ille of intarest In the wuumumm.:

volurilary Or iavolumiary; outright sale, deed,

hwl:mnm Mzmﬂw::,w wuf anle, '_d wm:dwmm

Intorast In or to st hoiding #iv fo oporty, of mothod ncmcz:au un Inkarest

Rog! .Fwﬂwh-MMuhﬁn company, tansier dlso Inclodes ony chango in

ownarshlp of mome than twenty-Rve pevoent (R5%) of the voling slock, parioenchip nleresty of fmited labitty company

m&.;muzm;,d-ﬂﬂ:;m Howover, this option shall it be eeicroleod by Lendar I suoh oxomiso s
fodoral law o
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DEED OF TRUST
(Continued) Page 3

g1 PRymant, Gramor shetl vpon germand furmish 1o :  evidanow of ol of the laxos
Exkdvue. 2 Pymart.. Granot sl upon hlo dh'm"%'am e e

Hotice of Conatruction. Gmantor shall notily Lander et loast Maon (16) days boloro any work ls commenced, any
foes e furmished, of any matefals o suppiad 10 the , ¥ ary maphanic’s Usn, materkimen's llan, o other
lien coul ba wssaried on socoun! of the work, sorvicos, or Grantor wil upon roquest of Lender fomish 10
Lendar s taciony to Lander that Gramior oan and wil pay the cont of auch iImprovemonts.
$ﬂpm\'nmms INSURANCE, The following provisions relaling t0 thsudng the Propery are a pan of this Deed of

Maintonance of Inssrance, Gw-mgnwwmm d fue lneusnco with standard extendod
ondomame ts on o fal value basls lor the hil ) ho v g all by on (ha Raal Propa
. olauss, and with & d olusa n favor

B
g

10 DO
fimited io Geandor's falure to dischame of pay dus any Granior s required 1o discharge or py uadar this Doed
of Trvel of any Related Docwments, Lender on Gramior's bshall may (but shail nol be cbigaled 1) Lake any sotion thal Landur
mm:hhmwmmumu all laxes, fians, sogurity intoruals, encumbrances and
ot aniy time (svied of placed on Ihe Property ane parying all costs for inswing, malniaining and preseving mo

expandiiures incumed of by Londor for auch purposes will then bear intarest al the male charged
f0m o date lnourmsd or pakd by Lender ko the del of rpaymen by Grantor, Al becomy

z
£

it
,?:;
:
§
i

i‘i g
H
5t
i
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:
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i
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i

kS §i
zz
sf
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;i
:
i
i

i
g

g

-

Complissce With Laws, Mrmmunhﬁlw?npﬁuﬂﬂmﬂﬂmﬁh?wmﬂuﬁhllmw
appliasble jaws, ordinances, and repuiations of govemmentnl mushoriiiss.
val of Rep lations and Wi | Al rep irties, and agr made by Grantor in #his
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DEED OF TRUST
(Continued) Page 4

MﬂTﬂﬂmhmwdﬂh‘v‘ﬁﬁﬂsﬁdTwﬂ shall bo conlinuleg in naturs, and shal
resmadn b full force end efiect untl such time & Gentor's hdebiadnoss shelf be pald bn kil

CONDEMNATION. Tha fudomng Isions reluling b cond o dnps are e par of thia Deed of Trust:

P any g In I Mod, Grantor shall promplly nolty Lendor In wirlling, and Grantor
shell promplly 1ake uch siaps 89 may bo necessary 1o Gefend the action and cbialn the award, Geanio! may be tho
rominel parly in suoh procseding, bot Mhuﬂmthhmmnuwln
hpmbymndnlhmﬂ!iwlldammmﬁmﬂﬁmumhmmn
fion a3 may be J by Lander from tma o Ume b permit such

E lapbdhndﬂmm laammuumkmwﬂmm'aw“
: of In su ol Iﬂrwuhmmm:owmuawmmmuﬂm
. Tre net

Proocods of the awastd bo applied 10 tho indeblacinues. of the repair or tastoration Proparty. procesds ol
hnm:ﬂn’n&um‘;ﬂdﬂ' olod - e foea In by Trustoo
G L - &

MMPOSITION OF TAXES, FEES AND CHARGES BY QDVERNMENTAL AUTHORITIES, The iollowing provisions mlsting Ip
mmwu,hﬂﬂw:ﬂlpﬂﬂﬁa Deed of Tt

Curven! Taxes, Foes utlmby Lender, Grantor shall oscige such documents In addiion in this
sotion

, logether with ol exponses incinied In
fis Deed dTm{mmwnrﬁﬁnmmmmmw
and ofe! o hl ',w Jstning thia Deod of Tnat,

Taxed. The folowing shall consthune txes 1o which this secton & npooiic W upon this type of Deed of
Trus! or upon & or any part of he mmmmmny Badul |w.(a:whuonnlmuh:h
Grantof bs aushorized of 1o duduol k 1hie lype of Deed of Trust;
@ ammnwdm¢1mamhmul-w«hmdm ple; snd [4) & specifio Lax
on all or any portion of the Indebtedness or on paymonia of Wwww-wm

SECURITY AGREEMENT; FINANCING STATEMENTR. Tho fillowing provisions ruialing 1o N3 Doed of Truel e & securlly
mumﬂm-pﬂdmhaudd‘?mt

fute & Gagurity Ag hmuhimdtmwum
mﬁmmumuunmmmmmmwmw a3 amended lrom
SBecurity Interest. fequist by Landsr, Grantor shall take whatever aclion js roquestod by Londer o

Upon parfect and
mwammuhnmwmm hmummxﬁnﬁu‘rmnh
roul propoity reoomds, Lender ey, al moy §mo mnd without fuither euthordzalion A ;
ﬂwmmdﬂmﬂ”nlmwm Grantor shall redmburse Landor for ol sxponses

o thia interost. VS, of e

from the Proparty. Grantor shall asssmble any Penvorml P nol affeed 1o Ty

P hnnnrmrllu aﬂmwmum-ﬂwwm! o Lender within

recaipt of writlen demend Yom Lender to the axtant parmitted by sppiicable law,

M:huu. mmmummmm {socured party) om which ormabion ponceming

Mmq“mh“ﬂﬂdﬁmmuﬂﬁm-wwﬂhhﬂhﬁmww
m-ﬁmnﬂﬂmuﬂw

[THER ABSURANCES ;xrmrmm The lolowing provisions releting 1o furher assumnces and

awmamnplﬂdmbwdﬂ
Further Assursncea. Al any tima, and from Bme o ime, upon nequest of Lender, Mth, cosoute and
delivar, o will cause D be made, Wecuted or delivared, o Lender of to Lender's designee, and when requasted by

§
i}
i
&
t
i
i
]

— ~Unnder, Teysa-1o-be tlad, recorded, refied, or rerveonded;- &5 tho-case-may bo,-ai-siich- ¥mos-and-in - such-offioes-and -

Mumemw'ﬂdmmmum deods, soourty
I tha sole opinion of Landsr, be necessary N eite b o b o sk

dwwm!lumq & o n L] s

mw (1) Granora oblgafions Laxior o Nots, tis Dead of Trust, and the Related Documents,

t8lmburse Lorxdor for all costs and exp

Altorney-infact lemunmwdwwmnhnummnmmaomu
&rd in the neme of Geantor ind Glumm ymfnul.a hareby Imavooably &) Londer
as Qrantory atiomey-in-tel for e of making, g, and doing all ofher things
umhmaﬂnﬂqhmmw mmnﬂhhmﬂummbhﬂhmmv
paragraph,

FULL PERFORMANCE. # Gramor pays all the indobledness wien dus, and oherwise peronms ol the obligations mpesed
mmmumu Mﬁ,wmﬂimwﬂrwu'fmhlmlh'u mwﬁﬂ

and dotvor to Grarfor sultable of of any v o ovidenuing Lender's
Whumwmmw. WMmmmlhp-mel d by
The giantsa In may be a8 T Ipomon of porsons logelly ardded . and

hrﬁhhhlmm mammummdumdmmmm

$|!'EN'BIJ‘FDEAULT. Each of the lolawing, &l Lander's oplion, shall oonstude an Evenl of Dolaii tnder this Desd of
sk
Payment Defauil Granior fads o make any paymant when dus undor the Indeblpdnesa,
Other Dofeults. Grandor falls 1 comgly with of 10 perlom any othar term, In
this Deed of Truol or N any of the Related Documeonts or 1 calr Mwhmwmmmmw
coadiion contanad In any olhar agresmant botwoon Londor and
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DEED OF TRUST
(Continued) Page 5

Complianee Delinull, Falure to CCMply with any other tem, obligation, covenani of condian contained In this Deed of

Trust, the Note or In any of the Relatsd Decumants.

Dedauvit on Otber Pryments. Fallure of Grantor whhin the time mdwmoewoﬁrmmnw:wpawww |
mormumm,wwnhwmmtnmminp{mﬂwdarmoﬁummw any fan,

Dofault In Favor of Third Parfles. Should Grentor dolault Undor any loan, edenskn of oredil, securtty Rgreement, :
purchase or xales agreement, of thfwudwﬁnuwarmm maturially affect '
mdnwnmawmnm MWmMmpoMMIb

Deod of Trust of any of tha Ralsted
e -— .. False_Stalomant mmmmm%m_qMa e i e e R R

hhlwﬂlrﬂﬁwdTnﬂdhﬂiﬂdWhmamthw respect, Bithar now or al

the time mads o fy ol any time '

Dafective I‘:ulhmlmfm. This Dead of Trust or any of the Related Doouments ceases © be i ful forme and sffect
{inchrding falure of any collateral doctmand o creala o valid and perfacied security Imaerest or llen) at any time and for '

Deadh or Insotvancy. The diasohuion of Grandor's demhmhm).mm
withdrawa #om the imitod liabilty , af may othor & of Gramo'n & going businosd or tho

ulh‘l:(wﬁl“mdmm ntﬂ'lﬂlx ek, or the of any p ciing Bnder any

Wnrmhmwolw

Craditor or Forfejtuce P 4l d & or forfi whather by Judicla)

ding. sol-help, rop o wwwwwwwdﬂwuwwme
[ This includos & gamshment of

o
pives Londar wiiltten nofioe of he crodltor or lorullum p ding and deposits wilh Lender monies of & surely bong for
e crediior or forfelure p ding, In an emount inad by Lender, In iy sole disorotion, 83 bolrg an eduguatn

gree

Lender that s not rematied within any pece peried p d therein, without any g
conoerning any b of other ok olamnwbl.m:br whother sdsting now or later. i
MBAMmmrnw. Ay of the precading vonla ocols With respect 1 any Glarartor of sy of the i
o any dlea or or ravokea of dieputos the valkily of, or fablRty undor, !

Adverse ctmr!’r. A maledal aciverss d!lnwooemrnumnbt‘sﬂmrm1 condition, or Lender beliowes Ihe prospect of
: - of the Indoblad

M»m lwm:m-r!mamhMBMIMHGWMNKMMamda
breaoh of the sama provision of this Deed of Tst within the proceding twelve (12) monits, I may be cured if Granior,
.ummmmummmdmhm [{}} cmmﬂﬂuk%lm(wjdﬁy- or
mlummmmun(mmw nlpluhhhl-uﬂlt n Lender's sole
cisarotien o be suficiont to curs o dolaull and completes all and y steps
wlﬁ:luﬂomnmwhmumummhlnrmn
RIGHTS AND REMEDIES ON DEFAULT, If an Evenl ul Dolawll ocours under this Dped of Trust, sl mny me thereaftar,
Trustas ov Landas may sxarcieo any 0ne of mom of tha following righis ant romedias:
Elaction of Remedies. Emmuﬂ-bﬁummummmmuu m;d\u-nmm;‘ and an
sigotion b make expsndiuras of to tike ol parform an obligation ol Gramor under Dmuffmst.dm
Granky /s talure 1 pérfonm, shall not effect Landar's right o declore a dotaull and eteroiss [ remedies
Acculorate Indebrtedness.  Lunder shall have the riaht at ks option to declara the sntire hmmmu Immeditely dus
and payabia, Includng any prepayment pansty which Grankor wauld be fequlted lo pay.
Foreclasure. With respact 3o all of any part of the Reel Propty, ﬂuTwﬂedﬂllmlhu $o exprolse 18 power of
nnwhmbymwm.mwaﬂmmm by judiclal for , ' eithar
———oase I pooordanoe with &nd to-tha full sdent provided by appicabie lew.
UCC Remedias. wmmmol Io &l or any par of the Fersonal Property, Lender shall hlvauulnrun und remedias of
& securad party under the Untiorm Commervial Cude,

Coflact Rénts. Lender shal hevo the right, withaut notice to Genfor 1o ko possassion of and he Proporty

Appoint ve the o hawo B receiver appainied o lske possossion of afl or any part of he
Property, protect and proasrve the Propady, t operte the Proper ponding fonadosure
o ¥ e udmi‘mdmmm

by [aw. Lendor's fight 3 the sppalntment
the b by m

Tenancy st Suflerance. Hawwmmthmehm an proviisd sbave or
Lender ptherwise writed o ol the Proparly upon dedautt ahell bacoms a tenent
nmmuwaﬂmdhmwnﬂﬂ,duﬂw‘mﬁth (1) pay a reasonable rantal
for the =2 of the Proporty, or (2) vaoste the Property immediately upon the damand of Lender,

Other Remediss, Trustee or Lendar shall have any ofher righl or remedy provided In {hie Desd of Trust or the Note o
avaflable at law or In equity.

Notlce of Sale, Londer mawwmdumwmdwmmolum‘om
Property or of the ime ahar & cale or other Intended dksposition of the Pemanal Propary |a \o be mads.
Reatonablo nofios shall munmlhl o lsast lan [10) days befors the time of the sale or dsposiian, Any sals o
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DEED OF TRUST
{Continued) Page 6

the Personsl Propedty may be meda I oorjunolion with any ssde of tho Roal Property.

Sola of he Property, Tnmumwmllndhrwuw Grantor heroby walves any and all rights 15 have the
Property marshalled. In ks rights and . thm-anmaﬂblﬁuhhlllnerdh
Property topether of soparaisly, hmﬂhorbrmmum Leswor chall Do onified 1 bid at any publie sale on Wi
or amy podion of the Property,

Fees; B H Lendor Instituies sy sull or uotion fo enipros any of the terms of his Deed of Trus!
MMMbmmmunmeMuW'mdwwm
any appeal  YWhelar or not any cour aclion & lnvoived, and to the exdent not p by Jaw, alf
whﬂwhm!mh opinion are necoesary @l pny time fof the prolacton of T ntarest of the
~~ = pnigroament of Raights shol-becoma tmdhn Indsbiadness-payabie on demand-and-shall baar-lniereat gl Te-Nols .
mhmﬁmﬁhm ug'ﬂ. 1= m';ewv:ih ‘.‘;ﬂh’m without [imitation,
however s Rmtls under , Londar's atiom ] undm whether or not
therg I8 8 lswsult, ok w for ('I-qu offords %o modtdy or
mt?m o roporis “w“ i ! repods, and il Toca, o
Tnsurknoe, ond feo fof the bmmmwwu Giaor slso Wil pay any court costs, ln
ackcition 1o sl othor wume provided by law,
Rights of Trusico. Trustse shal heva al of tha rights and thiies of Lendor as 361 forth in this seotion,

rommowumwmm The folowing provisions rolating to the powem and cbiigafions of Trustes
t 1o Lander's #) ame pari of this Devd of Tst:

Powers of Trusioe, hmnh-puud'rnl-m..wu&dhnﬁmdﬂmhmrwﬁu

Morper, Thers shal be no ol tha Inorsst oc estxie croated by this Deed of Trusl with any clher inderest of astade
I the Property at any time held by or lor 1he baneft of Lander In any capacRty, withou! the vatfian consont of Lender,

mmm.mnﬂdﬁﬂwuhmwbylmdlmm »nd, 1o ke extent not
federal lrw, tha lews of the Blate of Washington without fagard 10 Its canliiots of Isw provistors.
This Doad of Trus! has been nocaplad in tho Btalo of Washin,

Choloo of Venus, umn.mnmwmmnmmmummﬁnmu
Brohomisn County, Szt of Washingion,

Join| and Sevoral Liabilty. Al obligations of Graninr undor Is Dend of Tnust shall be joint snd soversl, and sl
rafatences o Granior shal] moan sach and every Grantor. ﬂummmmﬁﬁ“duﬂ“hmh
el obiigetions ln this Dead of Trust. m-wwdmdnumusm:mm Habiy
compsny Of miminr onfiy, |l I8 not necossary for Londer to inquire lnio e o mny of the offcas, dinecion,
m-umhu.udw erpmmhstunm s betwll, and any odligations made of
cieatad in rallance upan the ml such powors shall bo gueniitasd undas this Deed of Trust

Mo Walver hy Lender. Lander shall not bo tdeemed 1o have waivad oy righils under thls Deod of Trus! unkess such
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DEED OF TRUST
Continued) Pape 7

tmnsactiona,
mm-'nul.mhmﬂwMﬁMdTmhmwdmmbyLmhmhhmm
ol conatiuie i subsanuant Inmiances where such consent s requiiad and in il coses svch consam
wnwm«mnuwhmuluw

mﬂlmﬂdmhm Mde any provision of this Deed of Tnﬂhhmimw

3. lo_any_pamoo.of. okcumstance, thal Bnding shel mm —_— =

0 that k bacomas legal, valid o I the olfendi s tbmt“hm
ddnmiunmnowd‘rm uummmmmmu hm of unanforosabiiy of any
mnamudemMthMMwm dwﬂwpmumnuuu

Suooessors and Assigna, Bubject 1o any fmitafions sisied In this Dead of Trus! on traneter of Graniors intoros?, thin
Md?mlwhmwwhﬂhhwldhmlﬂumm-m It cunomhip of
he Piopeity bacomes porson otér than Granior, m.ﬂMxmluhmm,nwhdwﬂle'l
mmmmhunmdmwhmzﬁ forbenmanos OfF sxbension wihou
rolsasing Grantor fom the obligations of this Deed of Trust or linbilly under alludnes,

Time = of the Essence. Time is of the sezancs in the performance o this Deed of Truet.
Waiver of Homestesd wcwmmumammmmdum
wiemplion

lawa of the Etate of as lo Wl rod by Shix Dmed of Trust,
mnmm ﬂ-mmmﬁmmmummmuhmwmmmdmt
mwuﬂmm.ul i o b hal Mmean In lmwivt money of the Linfed
Staine of Armanios, Words end mmnhmnlmmnmwnmwm-i- ular, &
mww‘m Words and terms not othuwwiss dafined | this Doed of Trusl shall have the meanings o
auch s in Commatcisl Cods:

Bepeliglary, The word "Bunaliclary” means Frontler Bank, and lis sucosssong and assigns.

Borrowsr. The word 'Bomower® means EAST CREEK VILLAGE LLO snd SHORELINE BUBINEBS AND
mgmuommmwmmdmwmmumnnm-wua
assigns,

Pead of Trust. The wonds "Deet of Trusi® mean this Deed of Trust among Gramior, Lender, mrnm-mmm
WMHNMNMWMlMNhWWM

Defaull. The word *Default* means the Delaull set forih In this Dead of Trust In he saction tiad *Dofault”,

Event of Defaut, hmdemmwdmmdmmtﬂ\hdeTMhh

eventa of dafaull ssction of thia Deed of Tnal

Grantor, The woid "Granior' means EAST CREEK VILLAGE LLG snd BHORELINE BUSINESS AND PROFRESSICNAL *‘
CENTER LLC.

Guerartor. The word “Guasarior® means any guarahior, siety, of sooommodalion party of ey of all of the

Gueranty. The wond ‘Glannly® moans Ihe guananty from Guaranior to Lander, including without limilation & guasanty of

uorp-ldhlwm

The word al sxisfing and fulure | I
hmdlhldnnﬂ\vﬂndl‘rm ilnlll- .ﬂbns pli and other on the Resl Proparty.
Indabtedneas. Tha word “Indebledness® metwis ad principal, Intorest, and olher amounts, costy snd expanses paynbie
under the Nols or Reinled D s, bop with ol is 0f, sxionalons of, modiicalions of, ponsaldatiow of
and substiutons kx the Note or Aelsied D ! ory fod by Lendet ko dischs

B of
Granior's obigmions or wxpenses incurmed by Trustes of Lundar o onforoo Grarfors obiigelions under thls ol
Trust, fogether with indares! on such amounts &s provided In this Deed of Ty, I
Lcn&r The word “Landa” meana Fronflar Bank, e suocesscre and ewigns.
promissory dated Docomber 10, 2008, In the orlginal pal
%imwmawwm wmmma.ummcgl.mﬂn:d.
and substisiiions for Lhe prontlasory nols or agresmar.

ﬁup-mr mmwwmnwm oy erlicles of personal
now of heresfier owned by Grantor, and now or herpafter miiached or Mhhﬂ-ﬂ?’wm
scosasiona, parts, and uumﬂn-ﬂmmuwd.mm fogeathar with
ol ksuos &k profits thareon wnd procedds (nchuding without and refimds of pramivre)
from arwy aale or other dispasion of the Proparty.
Proparty, The word "Property” maans oolisotivaly the Feal Property and the Personal Piopedy.
:ﬂm Thas warde “Real Property” mean the ool property, Inlarests and righli, ae furihot desoribec In this Desd

Trust,

Ralalad Documents, mm‘amwmammu&rwn

and wherihar
lmnrwhd,mmwhhmmnm and am not
by s Doed

Remie. The word “Aents” means sl present and fwture renls, revenues, noome, teeues, royallles, profils, and other
benefits datved from the Propory.
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DEED OF TRUST
(Continued) Page 8

EACH GRANTOR IGKHU'M.EDOEE HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST, AND EACH
GRANTOR AGREES TO ITS TE

GRANTOR:

EAS'I‘ CREEK VILLAGE LLG

'm'm
By:, = .

YOO ARRAMBIDE, Mombar of EAST CAEEK VILLAGE LLG
SHORELINE BUSINESS AND PROFESSIONAL CENTER LLG

HWE? . ONHL JR., Mnmynr of SHORELINE BUSINESS AND

PRDFEBEWNAL CENTER WLEZ

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT

STATE OF

)88
COUNTY OF

of _______  _  ____,20_____ beloe mn, the undorsignad
memedawmvmumﬂ krown 1 me o
Mbmmmhﬁdﬂmmmwhnmu designaled ngot of e liaby wm
execuied Ihe Dood of Trust and acknowiedged tha Deod of Trust lo be e Iree and volunlary sct knd doed of the

i company, by authorlty ol stanne, s adides o dzation of ha for thn usas mnd purpones
ﬁﬁlm‘zﬂmdﬁﬂﬂulhuhhnmubmmwdmwhhﬂwn

By. ding mt
Notary Pubific in and for the Stweaf __ | My v

mpires

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT

STATE OF

COUNTY OF

On this - day of 20 bolors me, the undarsigned
MW?MM&MMNWWWMGKMWMrHWb
na of proved 0 me on tho basis of salisisctony ovidonce 10 ba B member o designatod agent of the limied labity company
thar exocuted the Doed of Trust snd aoknowledged the Desd of Trust o be the hioo wel voluntary aol and deed of the kmiled
lisbiily compary, by authoily of stetide, jis aricies of orpantzation or ke opemuiing agreament, for the uses

thataly mensionod, and on cath siolod thal he or she ko suthorzed 1o oxscule this Deed of Trus! ard by facl woecuted ha
Deed of Trust on behall of [ha brted lisbity company.

BY. Reskding at

Notary Publle in and for the Stseof ____ My isslon explros
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DEED OF TRUST
(Continued) Page §

STATE OP

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT

)

COUNTY OF

)88

" onth

NM“EMWM

mll.ﬁ\'n. O'NEL Jit, hhmwﬂﬂtﬂwmﬂ! auﬁmsmmurmm.
mhmummmmmmu T Yy o be n

mwumdmmwhm«m
umhmmlwmmuMMumeuummmm

BY. Ieting &1

Notary Pubiio In wnd for the Stale of ____

My commission expires

REQUEST FOR FULL RECONVEYANCE

To: Trustee
ﬂmmmﬂumﬂkmhﬂmudmﬂdlmlmwmMnl‘!’rwt Ywmmvuynq tadd,
upon payment of all sumes owihg Yo you,  leoorvey withow! warmndy, o tha porsons enilied thersio, the right, tWe and
Intersat novs hald by you under the Deed o Trust

Date:

By:
s

CASER FRO Lending, Vior. 5.42.00,009 Topr, Haiand Financial Soisora, Tno. 1087, 2008, A4 Rights Nesarved, - WA
CACFANLPLAGON.FC TR-55248 PR-COMRETM
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""SCHEDULE A

-

LEGAL DESCRIETION EXHIBIT

PARCEL A:

T T TTHE ERST 430.BUTFEET OF THE™WEST 580:80 FEET-OFTHE-S0UTH-160-FEET-OF -THE —— -~ - - - --

NORTH HALF OF THE SOUTHEAST QUARTER OF THE NORTHEAST QUARTER OF SECTION 1,
TOWNSHIP 26 NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, [N KING COUNTY,
WASHINGTOM; AND

TIE NORTH 30 FEET OF THE SOUTH 150 FEET OF THE WEST 150 FEET OF THE NORTH
HALF OF THE SOUTHEAST QUARTEH UF THE NOURTHEAST QUARTER OF SECTION 1, TOWNSH (P
26 NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON;
EXCEPT THE WEST 30 FEET THEREQF AS CONVEYED TO KING COUNTY FOR BDTH AVENUE
NORTHEAST ROAD RIGHT OF WAY BY DEED RECORDED UNDER RECORDING NUMBER 2954822,

PARCEL B:

THE NORTH MALF OF THE NORTH HALF OF THE SOUTHWEST QUARTER OF THE SCUTHEAST
QUARTER UF THE NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 26 NORTH, RAMGE 4
EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON;

EXCEPT THE WEST 30 F-EE'T THEREDF CONVEYED TO KING COUNTY FOR ROAD PURPOSES BY
DEED RECORDED UNDER RECORDING NUMBER 29548B22.

PARCEL C:

THE SOUTH HALF 0F THE NORTH HALF OF THE SOUTHWEST QUARTER OF THE SOUTHEAST
QUARTER OF THE NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 26 NORTH, RANGE 4
EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; ~

EXCEPT THE WEST 30 FEET THEREOF CONVEYED TD KING COUNTY FOR RUAD PURFOSES BY
DEED RECORDED UNDER RECORDING NUMBER 2954822,

PARCEL D:

THE NORTH HALF OF THE SOUTHEAST QUARTER OF THE SOUTHEAST QUARTER OF THE
NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 26 NORTH, RANGE 4 EAST, W|LLANMETTE
MERIDIAN, IN XING COUNTY, WASHINGTON: .

EXCEPT THE_EAST 395 FEET; AND

EXCEPT THE SOUTH 165 FEET; 1

TOGEWIER WITH AN EASEMENT FOR |NGRESS AND EGRESS OVER THE WEST 30 FEET OF THE
EAST 398 FEET OF THE SOUTH HALF OF THE SOUTHEAST QUARTER OF THE NORTHEAST
QUARTER OF SAID SECTION; EXCEPT THE SOUTH 30 FEET FOR ROAD.

PARCEL E:

THE SOUTH HALF OF THE SOUTHEAST QUARTER OF THE SDUTHEAST QUARTER OF THE
NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 26 NORTH, RANGE 4 EAST, WILLAMETTE
RERIDIAN, IN KING COUNTY, WASHINGTON; !
EXCEPY THE SOUTH 180 FEET OF THE WEST 132 FEET THEREOF;

AND EXCEPT THE EAST 398 FEET THEREOF;

AND EXCEPT THE SOUTH 30 FEET THEREDF FOR ROAD;

AND THE SOUTH 7.5 FEET OF THE NORTH HALF OF THE SOUTHEAST QUARTER OF THE
SOUTHEAST QUARTER OF THE NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 26 NORTH,
RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON;

EXCEPT THE EAST 308 FEET THEREOF,

-
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PARCEL F;

-~ THE -EAST-386-FEETOF- THE_NORTH-HALE .OF. THE. SOUTHEAST. QUARTER_OF_THE .SOUTHEAST _ . _ __ __ _ _ !

QUARTER OF THE NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 26 NORTH, RANCE 4
EAST, WILLANETTE MERIDIAN, IN KING COUNTY, I'!.‘\-SHINGTON:
EXCEPT A STRIP 30 FEET WIDE ALONG THE EAST SIDE RESERVED FOR ROAD PURPODSES.

PARCEL G:

THE EAST 389G FEET OF THE SDUTH HALF OF THE SOUTHEAST QUARTER OF THE SDUTHEAST
QUARTER OF THE NORTHEAST QUARTER OF SECTION 1, TOWNSHIP 26 NDR'IH RANGE 4
EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON:

EXCEPT THE EAST 30 FEET FOR ROAD;

EXCEPT THE SOUTH 30 FEET FOR ROAD;

EXCEPT THE WEST 30 FEET FOR ROAD:

AND EXCEPT THE WEST 132 FEET OF THE NORTH 30 FEET FOR ROAD;

TOGETHER WITH AN EASEMENT FOR INGRESS AND EGRESS OVER THE WEST 30 FEET AND

) THE WEST 132 FEET OF THE MORTH 30 FEET OF THE AHOVE DESCR/BED PROPERTY;

AND TOGETHER WITH AN EASEMENT FOR INGRESS AND EGRESS OVER THE SOUTW 30 FEET

OF THE SOUTHEAST QUARTER OF THE SOUTHEAST' QUARTER OF TRE MORIHEAST QUARTER OF
SAID SECTION 1;

EXCEPT THE EASTERLY 286 FEET THEREOF;
AND EXCEPT THE WEST 30 FEET THEREOF FOR 80TH AVENUE NORTHEAST.

PARCEL H:

THE NORTH 157,50 FEET OF THE SOUTH 185 FEET OF THE NORTH HALF OF THE
SOUTHEAST QUARTER OF THE SOQUTHEAST QUARTER OF THE NORTHEAST QUARTER DF
SECTION 1, TOWNSHIP 26 NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING
COUNTY, WASHINGTON:

EXCEPT THE EAST 396 FEET THEREOF,

PARCEL |:
THE NORTH HALF OF THE FOLLOWING DESCRIBED PROPERTY:

THE SOUTH HALF OF THE SOUTHWEST QUARTER OF TIE SOUTHEAST QUARTER OF THE
NORTHEAST QUARTER OF SECTION 1, TOWNSHLP 26 NORTH, RANGE 4 EAST, WILLAMETTE
MERIDIAN, JN KING COUNTY, WASHINGTON;

EXCEPT THE WEST 30 FEET THEREOF AS CONVEYED TO KING COUNTY FOR BOTH AVENUE
NORTHEAST ROAD RIGHT OF WAY BY DEED RECORDED LINDER RECORDING NUMBER 2954822;
AND EXCEPT THE SDUTH 30 FEET THEREOF.

Page 107

APPENDIX 5 - Page 11 of 11




APPENDIX - 6



NOTICE OF FINAL AGREEMENT

mmmhhmmmumﬁ'-m nrddnmﬂhlﬂm oml'-doomwb purﬁwhrlounq':lem
Any hem above m't“ Ww W

conkalring " hay
Borrower:  EAST CREEK VILLAGE LLD Lendar: Fronter Bank
SHORELINE BUSINESS AND PROFESSIONAL Renl Esfate Commerclal Morigage Division
CENTER LLC 32 SW Everett Mall Way
17533 47TH AVE NE Everett, VA Ba204

LAKE FOREET PARK, WA 98155

EXHIBITD

FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER WASHINGTON LAW

ORAL AGREEMENTS OR ORAL COMMITMENTS TQ LOAN MONEY, EXTEND CREDIT, OR TO FORBEN]

eoch Parly iedges receipt of tha sbovo notice. e addifion (and nol 8s a limitalion on the legal effect of
mmméj.w; { ench Party rey and agrees that: (a) The wrillaa Loen Agreement represarts the final
:wmlmm P-'Ih-, (&) Thate are no unwritlen o pgrocments betwoeun the Partes, and {u) The wriiten Loan Agroement
may not bs conlradiciod by of any prior, , of q orel agr e af the Partles.

As used in this Notice, the fellowing terms hmt.hnfuhmu menhings:

Loan. The term “Loan" means the following described loan; thusthtGmerdimnhDramemLhnn'mmwm
Limitad Liabilty Companles for §5, 100,000,00 due on December 6, 2010.

Loen Agresmant. mwmwmmmnmmmm ) F ¥ nolos, securlty
agresmants, daads of Uust o other , Or any bhinatk dthu:nmbn:nrdtmin.mhmgbummm,
Irciuding without Imitation tho following:

LOAN DQCUMENTS
LLC Resalution; SHORELINE BUSINESS AND PROFESSIONAL
CENTER UG

LLC Resoluliont EAST GREEX VILLAGE LG
Note

WA Commerclal Guararty: TODD ARRAMBIDE WA Comenercial Guaranty: KEN LYONS
‘WA Commenial Guaranty: HARLEY D, OWEIL JR, WA Commastial Guatanly: TORI LYNN NORDSETROM TRUBT

wacmmuewmw EUZF.BETHY. VANDERVEEN WA Doog of Trust lor Raal Propony loceted uf 19542 BOTH AVE NE
WA Hozard (octudes 19611 B3 Ave NEN8614 83 Ave NE/ 19617 B3I Ava
Disb ﬂnqueuturd.“"‘““ IVE}, KENMORE, WA 98028

Notice ol Firml W-8 Roguost for Taxpayer 10 Number and Cartificaipn: EAST
W-8 Request for nmwc:m CREEK VILLAGE LLC

SHORFIINE BUSIN AND PROFESSIONAL CENTER LLC
Porties. The term "Pastles” nmMwmmnwmmmorlmmnannwmInmorhav:
pletiged property as secury for the Loan, including without [in
Borrowers EAST GREEK VILLAGE LLC mpo GHI:IHELINE BUSINESS AND PROFESSIONAL CENTER LLG
Grantor{g): PAST CREEK VILLAGE 1LC md SHORELINE BUSINESS AND PROFESSIONAL CENTER LLC
Guamntor 1t TODD ARRAMBIDE
Gueranlor2:  KEN LYONS
Guaranier 3t HARLEY D. O'NEIL JA,
Guurandor 4  TORI LYNN NORDSTROM TRUST
Guarantor 5; ELIZABETH Y. VANDERVEEN

Each Party whu signs below, other than Frontier Bank, acknowlodges,
and undersiood this Nofies of Final Agreement. This Nolica s dated Dacembar

BORACWER:

EAST CR.EEK \ﬂl.l-.M]E Lo

mmm

VILLAGE L1L.C

SHORELINE BUSINESS AND PROFESSIONAL CENTER LLC
By :
19¢T 0
BUSINGSS AND PROFESSIONAL CENTER LLO
GUARANTOR|

GUARANTOR:
X

“KEN LYONS, Tndivkiualty
GUARANTOR:
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12
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14

23

25

26

Hon. Jean Rietschel
Hearing date: May 13, 2013
Without Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF KING

UNION BANK, N.A., a national banking

association,
Plaintiff,
vs.

KENNETH LYONS, MELANI A. LYONS,
individually and the marital community
thereof; ELIZABETH Y.
VANDERVEEN, A MARK
VANDERVEEN, individually and the
marital community thereof, TODD
ARRAMBIDE, KIM M. ARRAMBIDE,
individually and the marital commuaity
thereof; HARLEY O'NEIL, JR., MICHELE
O'NELL, individually and the marital
community thereof; the TORI LYNN
NORDSTROM TRUST, a Washington state
_trust; and HARLEY ONEIL, JR., Trustee for
the Tori Lynn Nordstrom Trust,

Defendants.

NO. 12-2-14844-9 SEA

FINDINGS OF FACT AND
CONCLUSIONS OF LAW RE:
ATTORNEY’S FEE AWARD

[DEEBNDANTS - AMENDED

This matter came before the Court upon Defendants Vanderveens’ Application for
Award of Attorney’s Fees. In addition to that Application, the Court considered the
following pleadings and evidence in making an award:

1. Declaration of Dean A. Messmer in Support of Award of Attorney’s Fees

2. Plaintiff’s Response in Opposition to Defendants Vanderveens’ Application

for Award of Attormey’s Fees

FINDINGS OF FACT AND
CONCLUSIONS OF LAW RE:
ATTORNEY’S FEE AWARD - 1

Page 539

ATTORNEYS AT LAW
__LASHER _ | 2800TwoUmonSousre
HOLZAPFEL | 801 UsonStrest
SPERRY & |- SeaTns WA 881014000
T S TELEPHONE 206 624-1230
RERERSON Fax 206 340-2563
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10

11

13
14
15
16
17
18
19
20

21

24
25

26

3. Supplemental Declaration of Dean A. Messmer in Support of Attorney’s Fee
Award

_ 4, Defendants Vanderveens_Rt_apl_y Brie_f 1n St}pport c_)f A_pplication for Awar_t_i of |

Attomey’s Fees
Based thereon, the Court flllﬂkes the following:
FINDINGS OF FACT

Plaintiff Union Bank sought to recover a deficiency judgment against
defendants Vanderveen following a July 15, 2011 non-judicial foreclosure sale. The bank’s
claims were based on a Commercial Guaranty signed by defendants Vanderveen, containing
a provision for recovery of aftorney’s fees by plaintiff bank,

2. On April 10, 2013, after considering the motion for summary judgment filed
by defendants, the Court entered its Order Granting Defendants Summary Judgment
Dismissing Plaintiff’s Complaint. The Order included the Court’s determination that
defendants were entitled to recover prevailing party attorney’s fees, in amounts to be
subsequently determined by the Court after the submission of supporting information.

3. Plaintiff Union Bank moved for reconsideration of that Order, which was
denied by the Court by Order entered on May 7, 2013.

4. Defendants Vanderveen submitted the Messmer Declaration and attached

detailed billing records for the Court’s consideration on May 3, 2013, along with a

Supplemental Declaration on May 10, 2013.

.5. Defendants Vanderveen reasonably and necessarily incurred attorney’s fees in
defending against claims by plaintiff Union Bank that they were liable for a deficiency
exceeding $4,440,000 under the terms of the Commercial Guaranty.

6. The billing rates of $390-410 per hour charged by attorney Dean A. Messmer
to and paid by defendants Vanderveen are reasonable in light of his commercial litigation

LASHER ATTORNEYS AT LAW

FINDINGS OF FACT AND FHOLZAPFEL | 601 Umon Svaser
CONCLUSIONS OF LAW RE: “SPERRY & | SeATne WA98101-4000
ATTORNEY'S FEE AWARD -2 - EBBERGON | TREPHONS206 624-1230

Fax 206 340-2563
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10
11
12
13
14

15

experience, the complexity of this case, the novelty of the issues, the magnitude of the
amoumts in dispute and the results achieved.

7. The hours eacpemded by attorney Mcssmer in defending the Vanderveens
against potential hablhty to plaintiff Union Bank were reasonable, with no mgmﬁcant .
redundancy, waste or unnecessary services.

8. $ Y297 is a reasonable amount of attorney’s fees to award to
defendants Vanderveen in this action as prevailing parties.

Based upon the foregoing Findings of Fact, the Court makes the following:

CONCLUSIONS OF LAW

1. Defendants Vanderveen are prevailing parties in this action.

2. Defendants Vanderveen are entitled to an award of prevailing party attorney’s
fees under the terms of their Commercial Guaranty and the provisions of RCW 4.84.330.

3. The 10-day time period set forth in Civil Rule 54(d)(2) does not apply to the
Vanderveens® submission of detailed billing records and other information to the Court for
consideration and quantifying the amount of the award, because the guurt has already ruled
on defendants’ entitlement to attorney’s fees as part of its April 10, 2013 Summary Judgment
Order.

4. Judgment should be entered in favor of defendants Vanderveen against

plmnbﬂ'Umon Bank for attorney’s fees in the amount of § ff' 257
ENTERED THIS _ % DAY OF MAY, 2013.

H% Jean Rietschel

LASHER _ | 2600 Two tous

FINDINGS OF FACT AND “TOLIABFEL S
HOLZAPFEL 601 UnioR STREET

CONCLUSIONS OF LAW RE: “SPERRY & | SearmsWAD81014000
. % 208 340-2568
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Hon, Jean Rietschel
Hearing Date: May 6, 2013
Without Oral Argument

RECEIVED

O oo 1 & th B b B

bk Y Sl ed gt gt et et e
= h b A W N = O

25
26
27
28
29
30

UNION BANK, N.A., a national bankmg

association,
Plaintiff,
Y.

BAST CREEK VILLAGE, LLC, a
‘Washington limited liability company,’
SHORELINE BUSINESS AND
PROFESSIONAL CENTER, LLC,a .
‘Wasghington limited lLiability company,
KENNETH LYONS, MELANI A. LYONS,
individually and the marital community

| thereof, ELIZABETH Y. VANDERVEEN,
| A- MARK VANDERVEEN, individually and
| the martial community thereof; TODD '

| ARRAMBIDE, KIM M. ARRAMBIDE

individually and the martial community
thereof, HARLEY O’NEIL, JR., MICHELE

'O’NEIL, individually and thc.-martial

community thereof; the TORI LYNN
NORDSTROM TRUST, a Washington state

‘| trust; and HARLEY O’NEIL, JR., Trustee for

the Tori Lynn Nordstrom Tirust,
Defendants..
"
M

"

: & i PS.
ORDER - | @ @,5*[ mmNB Suite 202

\ /A TES Bejfgne, Wi, 98004-5901
_ U e blas gé.saoo ' Fax: (425)450 10728

SRS B9 o ELEVNRL o W iaE. i Page 556. s .

MAY 15 2013

SCHWABE WILL!AMSOI
SUPERIOR COURT OF WASHINGTON FOR KING COGYATT

Case No. 12-2-14844-9 SEA

ORDER GRANTING DEFENDANTS
HARLEY O’NEIL, JR., MICHELE,
O'NEIL, TORI LYNN NORDSTROM
TRUST AND HARLEY O’NEIL, JR.,
AS TRUSTEE FOR THETORI
LYNN NORDSTROM TRUST’S
MOTION FOR ATTORNEYS' FEES
AND COSTS AND FOR ENTRY OF
JUDGMENT, FINDINGS OF FACT
AND CONCLUSIONS OF LAW
AND JUDGMENT SUMMARY

M&}t—__"“ .
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JUDGMENT SUMMARY
Defendants/fudgment Creditors: Harley O*Neil, Jr. and Michele O’Neil
- - Tori Lynn Nordstrom Trust ‘
Harley O’Neil, Jr., as Trustee for the '
- Teril;yan-Nordstrom Trust-
Plaintiff/Judgment Debtor: Union Bank, N.A.
Attorneys’ Fees: $ 28,248.00 ;
Costs: $ 6372 i
TOTAL: $28,311.72
Post-judgment Interest Rate: 12% from May 6™, 2013 until satisfied in full, 3
Attoreys for Judgment Creditors: H. Troy Romero b :
Craig Simmons
Romero Park P.S. 5

155-108" Avenue NE, Suite 202
Bellevue, WA 98004

Attomeys for Judgment Debtor: Averil Rothrock

Matthew Turetsky -
Milton A. Reimers

Schwabe, Williamson & Wyatt, P.C.

1420 5™ Avenue, Suite 3400
Seattle, WA 98101

ORDER AND JUDGMENT

THIS MA’ITER oommg on regularly on the Defzndants Harley O’Neil, M:chele
O’Neil and Tori Lymn Nordstrom Trust and Harley O’Neil, Jr., as Trustee for the Tori Lynn
Nordstrom Trust’s Motion for Attoneys’ Fees and Costs and for Entry of Jidgment, and the '
.| Court having revaewcd the following pleadings:
1. Defendants Harley O'Neil, Michele O’Neil and 'I‘on Lynn Nocrdsirom Trust

and Harley O’Neil, Jr., as Trustee for the Tori Lynn Nordstrom Trust's Motion

for Attorneys’ Fees and Costs and for Eniry of Judgment;

2, Declaration of H. Troy Romero In Support of Defendants Harley O’Neil,
Michele O’Neil and Tori Lynn Nordstrom Trust and Harley O’Neil, Jr., as

ROMERO PARK P.S.

.B,, Suite 202
Bellevue, WA 98004-5901 .

Tel: (425) 450-5000 [J Fax: (425) 4500728 %

y th
ORDER -2 155-108" Avenus N

o PageBsT -
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3

4.
5.

i '
{ fully advised in the premises makes the following Findings of Fact and Conclusions of Law
{ and Orders as following: '

T+

ORDER -3

. On of about April 23, 2012, Plaintiff/Judgment Debtor brought this suit against

. contained in commercial loan documents (the “Contract™).

Trustee for the Tori Lynn Nordstrom Trust’s Motion for Attorneys’ Fees and
Costs and for Bntry of Judgment;

Plaintiff’s Response (if any);

Moving pﬁendgntg’ Reply (if any); and

All pleadings and files on record wit-h the- Court in this matter, the Court bein_g _

the Defendants/Judgment Creditors based on alleged breaches of obligations

The lawsnit and the causes of action therein are on the Contract.

The Contract contains an attorney fee proviéion. .

Under RCW 4.84.330, the prevailing party in an action on a contract, including
litigants not party to the underlying contract, arc entitled to an award of
reasonable attorney fees they incurred during the {litiggtio_n_.

Plaintiff/Judgment Debtor failed to obfain a judlgment against the
Defendants/Judgment Creditors of any kind in this litigation.
Defendants/Judgment Creditors are the prevailing parly against
Plaintiff/Judgment Debtor in that they have successfully defended against all
claims Plaintiff/Judgment Debtor brought against them in this case. o
As the prevailing party, Defendants/Judgment Creditors are enfitled to an award
of attorney fees pursuant to RCW 4.84.330 and in conjunction with the
Confract.

The Court has reviewed the partially redacted slips listing the fees incurred by
Defendants/Tudgment Creditors in this case, stating the time spent and the
specific activities billed for by the attorneys and staff of Romero Park.
Defendants/Judgments Creditors’ attorneys at Romero Park expended at least
91.70 hours defending them from Plaintiff/Judgment Debtor’s claiims and
allegations, for which Defendants/Judgment Creditors were billed.

ROMERO PARK P.S,
155-108™ Avenue N.E., Suite 202
Bellevue, WA 98004-5901

Tel: (425) 450-5000 O Fax: (425) 450-0728
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f,'

.| Craig Simmoans, WSBA #38064

ROMERO PARK P,S.
155-108™ Avenue N.E,, Suite 202
Bellevue, WA 98004-5901

QRDER -4
' Tel::(425) 450-5000 1) Fax: (425) 450-0728
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1 9. Because the case involved complex factual and legal issues and entaifed

2 multiple parties, dlscoveay, and ultimatelyl dispositive motions practice, the

3 Court has determined that the 91.70 hours spent in defense of

4 | Defendants/Judgment Creditors was reasonable under the circumstances and

5 - necessary in order to achieve the favorable result eventually obtained.
6 . 10. . Using the lodestar method of caloulating fees to be awarded, the hourly rates

7 | charged by Romero Park for the time spent by its multiple contributors to the

8 case, spaﬁﬁmlly including but not limited to Mr. Romero and Mr. Simmons,

9 are reasonable and competitive in the region for attomsys of similar experience |
10 and skill.
11 11, Dcfmdantsﬂudgment Creditors aré therefore entltled to their rcasonab]c
12 attorneys’ fees in the amount of fzg;zzts Court has arrived at this
13 determination on the basis of the records and pleadings filed herein, including
14 the Declaration of H. Troy Romero in Support of Defendants/Judgment
15 Creditors’ Mdtion for Attorneys’ Fees and Costs and Entry of Judgment as the
16 | prevailing party, including the calculations of fees incurred contained therein |
17 | end reviewed by the Court, |
18 | 12.  The Court also awards costs to Defendant in the amount of $63.72.
19 | Accordingly, it is hereby
20 | ORDERED, ADJUDGED AND DECREED that Defendants/Judgment Creditors are
H geanid the fyregoing judgment against Plaiotiff Union Bank, N.A. in the total amount of
=1 m’éﬂ-;?%
23 .

) 24 DONE IN OPEN COURT this ;éda)r of May, 2013.
25
26
27
28 [ Presented By:
FROMERO PARK P.S. {
29 .
Tro g -
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Rev. Code Wash. (RCW) § 61.24.100

§ 61.24.100. Deficiency judgments -- Foreclosure -- Trustee's sale --
Application of chapter

(1) Except to the extent permitted in this section for deeds of trust
securing commercial loans, a deficiency judgment shall not be obtained
on the obligations secured by a deed of trust against any borrower, grantor,
or guarantor after a trustee's sale under that deed of trust.

(2) (a) Nothing in this chapter precludes an action against any person liable
on the obligations secured by a deed of trust or any guarantor prior to a
notice of trustee's sale being given pursuant to this chapter or after the
discontinuance of the trustee's sale.

(b) No action under (a) of this subsection precludes the beneficiary from
commencing a judicial foreclosure or trustee's sale under the deed of trust
after the completion or dismissal of that action.

(3) This chapter does not preclude any one or more of the following
after a trustee's sale under a deed of trust securing a commercial
loan executed after June 11, 1998:

(a) (i) To the extent the fair value of the property sold at the trustee's sale
to the beneficiary or an affiliate of the beneficiary is less than the unpaid
obligation secured by the deed of trust immediately prior to the trustee's
sale, an action for a deficiency judgment against the borrower or grantor, if
such person or persons was timely given the notices under RCW 61.24.040,
for (A) any decrease in the fair value of the property caused by waste to the
property committed by the borrower or grantor, respectively, after the deed
of trust is granted, and (B) the wrongful retention of any rents, insurance
proceeds, or condemnation awards by the borrower or grantor, respectively,
that are otherwise owed to the beneficiary.

(ii) This subsection (3)(a) does not apply to any property that is occupied by
the borrower as its principal residence as of the date of the trustee's sale;

(b) Any judicial or nonjudicial foreclosures of any other deeds of trust,
mortgages, security agreements, or other security interests or liens covering
any real or personal property granted to secure the obligation that was
secured by the deed of trust foreclosed; or
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(c) Subject to this section, an action for a deficiency judgment
against a guarantor if the guarantor is timely given the notices
under RCW 61.24.042.

(4) Any action referred to in subsection (3)(a) and (c) of this section shall be
commenced within one year after the date of the trustee's sale, or a later
date to which the liable party otherwise agrees in writing with the
beneficiary after the notice of foreclosure is given, plus any period during
which the action is prohibited by a bankruptcy, insolvency, moratorium, or
other similar debtor protection statute. If there occurs more than one
trustee's sale under a deed of trust securing a commercial loan or if trustee's
sales are made pursuant to two or more deeds of trust securing the same
commercial loan, the one-year limitation in this section begins on the date of
the last of those trustee's sales.

(5) In any action against a guarantor following a trustee's sale under a deed
of trust securing a commercial loan, the guarantor may request the court or
other appropriate adjudicator to determine, or the court or other appropriate
adjudicator may in its discretion determine, the fair value of the property
sold at the sale and the deficiency judgment against the guarantor shall be
for an amount equal to the sum of the total amount owed to the beneficiary
by the guarantor as of the date of the trustee's sale, less the fair value of
the property sold at the trustee's sale or the sale price paid at the trustee's
sale, whichever is greater, plus interest on the amount of the deficiency from
the date of the trustee's sale at the rate provided in the guaranty, the deed
of trust, or in any other contracts evidencing the debt secured by the deed
of trust, as applicable, and any costs, expenses, and fees that are provided
for in any contract evidencing the guarantor's liability for such a judgment. If
any other security is sold to satisfy the same debt prior to the entry of a
deficiency judgment against the guarantor, the fair value of that security, as
calculated in the manner applicable to the property sold at the trustee's sale,
shall be added to the fair value of the property sold at the trustee's sale as
of the date that additional security is foreclosed. This section is in lieu of any
right any guarantor would otherwise have to establish an upset price
pursuant to RCW 61.12.060 prior to a trustee's sale.

(6) A guarantor granting a deed of trust to secure its guaranty of a
commercial loan shall be subject to a deficiency judgment following
a trustee's sale under that deed of trust only to the extent stated in
subsection (3)(a)(i) of this section. If the deed of trust encumbers the
guarantor's principal residence, the guarantor shall be entitled to receive an
amount up to the homestead exemption set forth in RCW 6.13.030, without
regard to the effect of RCW 6.13.080(2), from the bid at the foreclosure or
trustee's sale accepted by the sheriff or trustee prior to the application of the
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bid to the guarantor's obligation.

(7) A beneficiary's acceptance of a deed in lieu of a trustee's sale under a
deed of trust securing a commercial loan exonerates the guarantor from any
liability for the debt secured thereby except to the extent the guarantor
otherwise agrees as part of the deed in lieu transaction.

(8) This chapter does not preclude a beneficiary from foreclosing a deed of
trust in the same manner as a real property mortgage and this section does
not apply to such a foreclosure.

(9) Any contract, note, deed of trust, or guaranty may, by its express
language, prohibit the recovery of any portion or all of a deficiency after the
property encumbered by the deed of trust securing a commercial loan is sold
at a trustee's sale.

(10) A trustee's sale under a deed of trust securing a commercial
loan does not preclude an action to collect or enforce any obligation
of a borrower or guarantor if that obligation, or the substantial
equivalent of that obligation, was not secured by the deed of trust.

(11) Unless the guarantor otherwise agrees, a trustee's sale shall not impair
any right or agreement of a guarantor to be reimbursed by a borrower or
grantor for a deficiency judgment against the guarantor.

(12) Notwithstanding anything in this section to the contrary, the rights and
obligations of any borrower, grantor, and guarantor following a trustee's sale
under a deed of trust securing a commercial loan or any guaranty of such a
loan executed prior to June 11, 1998, shall be determined in accordance
with the laws existing prior to June 11, 1998.

HISTORY: 1998 ¢ 295 § 12; 1990 ¢ 111 § 2; 1965 c 74 § 10.
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