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A. ATEMENT OF THE CASE}

William Green, Darlene Green'’s husband of 57
years, died of a gunshot to his forehead on June
18, 2010.* Mr. Green suffered from dementia. Mrs.
Green was his sole caregiver in their home. RP
687-91,

The Greens had a traditional marriage. Mr.
Green became volatile and violent as he aged and
sank into dementia. It had been "real bad for two
or three years." Mrs. Green described he had been
hitting and biting her. He dragged her around by
her hair.? She said his behavior had gotten
noticeably worse over the previous six months. CP
364 [Subno. 110 at 0009]); RP 701-02.

The Greens had argued the night before the
shooting. Mrs. Green went to bed to stop the
arguing. In the morning, Mr. Green bothered Mrs.

Green to get up. When she finally got up, Mr.

: The following is a synopsis of the facts.
Please see Brief of Appellant at 3-21 for a more
complete version with all citations to the recoxd.

2 Not 2004, as the State reports. Petition
for Review at 3.

3 Mrs. Green weighed 110 pounds and was
less than 5’ tall. Mr. Green was 5‘6-1/2" tall; he
weighed 136 pounds. RP 350-51.



Green was still fixated on the topic of the
previoﬁs night’s argument: that he had sex with
his sister when they were young. Mrs. Green didn’t
want to argue. She lay back in her recliner to
watch television. RP 457-67; CP 367 [Subno. 110 at
00015] . Mr. Green sald he was going into his
bedroom to get the gun. RP 447-49, 474-717.

On the day of the shooting, Mrs. Green told
her sons and the police Mr. Green came out of his
bedroom with the gun, manually cocked it and pulled
the trigger back.® He held it to his head and
leaned over her and told her to shoot him. She
reached up and pulled the trigger. RP 447-49, 474-
77.

After being booked into the jail, Mrs. Green
was taken to the hospital' for blood pressure
problems. RP 729-30. After being returned to the
jail, Mrs. Green did not recall telling hexr sons or
the police that she shot her husband. RP 709-25.

At trial, Mrs. Green testified she did not
shoot her husband. When he came out with the gun

and asked her to shoot him, she said, "No,

4 Mrs. Green's hands were very arthritic.
CP 249-50 (Ex. 90).



absolutely not. Go put the gun away." She thought

he was putting it away. When he came back, she was

reclined in the chair with the footrest up. He
said, "I only had sex with [his sister] once." He
said, "Loock up here now." When she loocked, she saw

a big ball of white stars, then he fell onto her
legs. When she lowered the footrest, he rolled off
her onto the floor. She never put her hands on the
gun. RP 701-09, 720-24.

The forensic evidence confirmed Mrs. Green's
description that she was lying in her recliner in
their living room when the gun discharged. Her
husband was standing next to the recliner, leaning
over her,. All experts agreed he held his right
hand on the gun, around the revolver. The gunshot
was a contact wound; the muzzle was pressed against
his forehead between his eyes.

Two forensic pathologists agreed the contact
gunshot would cause initial "blowback," a fine mist
of blood spatter, then almost immediately a heavy
flow from the entry wound. Both Mr. Green’s hands
bore both kinds of blood spatter from having been
very close to the wound. RP 340-43, 354-55, 535-

36, 628-31. The fine mist of blood backspatter



does not travel faxr; it dries easily and is
affected by gravity. RP 537. These experts agreed
the gunshot could have been self-inflicted or
inflicted by someone else. RP 362-63, 633-34, 648.

Mrs. Green’s long-sleeved robe had blood on
the front from the lap down, where Mr. Green fell
onto hexr. There was no blood on her torso, face,
or sleeves. RP 287-88; CP 157-60. Microscopic
examination showed no blood spatter on the torso or
cuffs, indicating her cuffs were not close to the
gun when it fired. RP 584-89; CP 155-62.

Dr. Roland Maiuro diagnosed Mrs. Green with
battered woman syndrome/PTSD.®> Dr. Maiuro would
have testified that PTSD, battering and its effects
contribute to (1) a person experiencing a
dissociative state, and (2) self-blame that becomes
a mindset within the context of the battering
relationship. He concluded Mrs. Green’s history of
abuse led to a mindset of accepting blame and guilt
when she was not in fact blameworthy or guilty; and
her evaluation was consistent with experiencing a

dissociative state when her husband shot himself

s His complete «report, CP 77-85, is
attached as Appendix B to this Answer.



and fell dead onto her lap. She could observe the
situation as if from outside of her own body,
contributing to her tendency to blame herself for
anything bad that her husband did to her.

The trial court excluded this  expert
testimony. The Court of Appeals reversed.
B. LEGAL T TY AND A ENT

1. THE COURT OF APPEALS OPINION PROPERLY
APPLIES THIS COURT'S PRECEDENTS.

The Court of Appeals applied this Court’s
recent controlling opinion on the admissibility of
expert testimony under ER 702 and Frye.® Anderson
v. Akzo Nobel Coatings, Inc., 172 Wn.2d 593, 600,
260 P.3d 857 (2011); Slip Op. at 11-16.

The State offers no argument why this
authority does not control this case. Petition for
Review at 9 (citing Anderson only as quoted within
the dissenting opinion, which also <relied on
Anderson; not otherwise citing or distinguishing
it). Yet Anderson is at the core of the State’'s
disagreement with the Court of Appeals opinion.

In Anderson, this Court held that Frye only

applies to novel scientific theories, not to

§ Frye v. United States, 54 App. D.C. 46,
293 F. 1013 (1923).



deductions derived from or based on generally
accepted scientific theory; and not to a novel
legal application based on generally accepted
science.

In Anderson, a plaintiff offered expert
testimony that in utero exposure to toxic solvents
could have caused the plaintiff’s birth defects.
The defense moved to exclude the expert, claiming
the scientific community had not generally accepted
the causal link between the specific solvent to
which the plaintiff was exposed and the specific
birth defect he suffered.

This Court reversed.

The Frye test is implicated only
where the opinion offered is based upon
novel science. - It applies where
either the theory and technique or the
method of arriving at the data relied
upon 1s so novel that it is not generally
accepted by the xelevant scientific
community. There is nothing novel about
the theory that organic solvent exposure
may cause brain damage and encephalo-
pathy. ce Nor does it appear that
there is anything novel about the methods
of the study about which Dr. Khattak
wrote. ... Frye does not require that
the specific conclusions drawn from the
scientific data upon which Dr. Khattak
relied be generally accepted in the
sclientific community. Frye does not
require every deduction drawn from
generally accepted theories to Dbe
generally accepted. Ce Because Dr.
Khattak’'s testimony was not based upon



novel science, Frye was not implicated in
this case.

Anderson, 172 Wn.2d at 611 (emphasis added).

Thus this Court did not find a Frye analysis
necessary in State v. Ciskie, 110 Wn.2d 263, 751
P.2d 1165 (1988), although the battered person
syndrome was being used not for self-defense as
previously approved in State v. Allery, 101 Wn.2d
591, 682 P.2d 312 (1984), but to support the
credibility of the State’s witness.

This court has already determined in

Allery that Klingbeil’s methodology in

the diagnosis and treatment of battered

women has received general acceptance in

the community of mental health experts.

Researchers studying battered women agree

that they share the personality traits

characteristic of women suffering from

post-traumatic stress disorder described

by Klingbeil in her testimony.

Ciskie, 110 Wn.2d at 271 (citations to literature
omitted) .

The Court of Appeals here properly applied
Anderson. There is nothing novel about
psychological evaluations. There is nothing novel
about diagnoses of post-traumatic stress disorder
and battered person syndrome.

Contrary to the state’s argument and the trial

court’s finding that PTSD does not include



dissociative states, the Court of Appeals relied on
case precedent and supporting literature to find it
does. State v. Bottrell, 103 Wn. App. 706, 14 P.3d
164 (2000); Slip Op. at 14-15. The State offers no
response to that authority.

2. THE COURT OF APPEALS CPINION Is
CONSISTENT WITH OTHER CASES.

The State acknowledges testimony such as Dr.
Maiuro’s is admissible in a variety of 1legal
applications.

It apparently approves of the application in
Ciskie, supra, 110 Wn.2d at 278-79, where the State
presented the evidence in a rape prosecution to
explain why the jury could believe the complaining
witness’s testimony when her behavior seemed
inconsistent with multiple violent rapes.

The State does not cite State v, Willlamson,
100 Wn. App. 248, 252, 996 P.2d 1097 (2000). The
complaining witness recanted her accusations of
kidnapping and attempted murder at trial. The
State presented expert testimony of battered woman
syndrome and "the propensity for battered women to
recant." Although the defendant challenged the
admission of this testimony on appeal, the Court of

Appeals affirmed. Id. at 250,



The State accepts battered person syndrome
evidence in cases of self-defense. State v. Janes,
121 Wn.2d 220, 236, 850 P.2d 495 (1993); State v.
Allery, supra, 101 Wn.2d at 597.

And it cites Bottrell, supra, in which the
expert testimony supported a theory of diminished
capacity.

The State then claims it is aware of no case
"where expert testimony has been admitted to show
that a battered victim or defendant would falsely
admit to killing their abuser or otherwise make a
false confession." Petition for Review at 12.
This claim disregards the authority cited in the
Brief of Appellant at 33-43; and specifically State
v. Beagle, 813 P.2d 699 (Alaska, 19%1), a case
virtually indistinguishable from Mrs. Green's.

The State claims this Court should review this
case, not because scientific evidence supported the
trial court’s decision -- indeed, the State did not
offer a contradicting expert or cite any literature
rejecting his analysis and opinion’ -- but because

trial counsel did not provide more scientific

? See Petition at 13 n.6, citing no
authority or literature.



literature to the trial 3judge to support the
psychological evidence. Petition for Review at 12-
13. Yet this Court conducts its "own survey of
available literature and other cases" to examine
acceptance of scientific theories. State v. Riker,
123 Wn.24 351, 362, 869 P.2d 43 (1994).

The Court of Appeals properly did not base its
opinion on trial counsel’s unfamiliarity with the
scientific literature -- especially when the case
law itself relies on the literature. Slip Op. at
14-15 (citing Bottrell and supporting literature).
See also App. Br. at 48-50 & nn. 17, 18.

The State claims the Court of Appeals opinion
conflicts with State v. Riker, supra. Petition at
13-16. In Riker, the defendant presented a defense
of duress to charges of selling cocaine. She
claimed her past history of abusive relationships
with other people made her reasonably fear Mr.
Burke, to whom she sold cocaine over a one-month
period, would cause "immediate death or immediate
grievous bodily injury"® to her or her sister.

The trial court excluded expert testimony that

Ms. Riker was a battered woman, although it

8 As duress requires, RCW 9A.16.060(1).

- 10 -



pexrmitted her to testify to her own history of
abuse. But Ms. Riker had no intimate relationship
with the man she testified she feared. The court
excluded the expert because the expert

admitted that the use of the battered
woman syndrome in a case where there was
not an intimate relationship between the
batterexr and the victim was novel, and
that she could not cite any studies
applicable to this situation.

Riker, 123 Wn.2d at 357.

[Tlhere was an inadequate foundation for
establishing the probative value of the
battered person syndrome outside of a
battering relationship. Riker and Burke
were passing acquaintances whose limited
contacts occurred mainly by telephone and
over only a brief period of time.

Riker, 123 Wn.2d at 365. Thus what was "novel" was
applying this scientific assessment to a factual
scenario that did not fit the science.
The admissibility of expert testimony on
the battered person syndrome to explain
the defendant’s actions outside of a
battering relationship 1is a matter of
first impression in this Jjurisdiction.
Given the current state of scientific

acceptance, we hold that the testimony
was properly rejected,

Riker, 123 Wn.2d at 159. The case did not reject
application of the science to the legal theory of
duress. The Court 1limited its holding to "the

facts of this case." Id. at 366.



Unlike the one-month mostly telephone
relationship in Riker, this case involved 57 years
of marriage. The defense laid the factual
foundation for the science. There was nothing
"novel" about this scientific theory.

We have previously admitted expert

testimony on the battered person syndrome

to show how severe abuse within the

context of a battering relationship

affects the battered person’s perceptions

and reactions in ways not immediately

understandable to the average juror.

Riker, 123 Wn.2d at 359. The Court of Appeals
opinion is entirely consistent with this rule.

3. THE COURT OF APPEALS OPINION TURNS ON THE

STANDARD OF REVIEW THE STATE SUPPORTS.
IT DID NOT ADDRESS THE CONSTITUTIONAL
ISSUES.

The Court of Appeals applied the abuse of
discretion standard of review, for which the State
argued. Brief of Respondent at 30. Thus it did
not reach the appellant’s constitutional issue of
being denied the right to present a defense and its
more rigorous de novo standard of review. State v.
Jones, 168 Wn.2d 713, 719, 230 P.3d 576 (2010);
Crane v. Kentucky, 476 U.S. 683, 690, 106 S. Ct.
2142, 90 L. EA. 24 636 (1986); United States

Constitution, amends. 6, 14; Constitution, art. 1,



§§ 3, 22. See Brief of Appellant at 1 (AOE 2), 25-
28; Reply Brief at 12-13.
A court abuses its discretion when

an "order is manifestly unreasonable or

based on untenable grounds." ce A

discretionary decision 'is based ‘on

untenable grounds’ or made 'for untenable
reasons’ if it rests on facts unsupported

in the record or was reached by applying

the wrong legal standard." ... Indeed,

a court "would necessarily abuse its

discretion if it based its ruling on an

erroneous view of the law.”
State v. Quismundo, 164 Wn.2d 499, 504, 192 P.3d
342 (2008), quoting Wash. State Physicians Ins.
Exch. & Ass’/n v, Fisons Corp., 122 Wn.2d 299, 339,
858 P.2d 1054 (1993), and State v. Rohrich, 149
Wn.2d 647, 654, 71 P.3d 638 (2003).

The Court of Appeals held the trial court here
abused its discretion on both bases by excluding
the defendant’s expert testimony.

a. The Expert Would Not Testify ¢to
Whether Mrs. Green'’s Statements Were
Credible.

The trial court’s conclusion that the expert
would testify to whether Mrs. Green’'s statements
were credible was not supported by the record.
Defense counsel submitted Dr. Maiuro’s report as an

offer of proof. But, as the majority clearly

states, he modified that offer by stating multiple



times that he would not ask Dr. Maiuro to testify
whether either version of Mrs. Green'’s statements
was credible. Slip Op. at 13 & n.2; CP 385-86.

b. Defense Counsel Offered a Frye
Hearing.

Similarly, the trial court’s statement that
"neither party has requested a Frye hearing" was
contrary to the record. Defense counsel offered a
Frye hearing if the court thought it was needed.’

¢. The Expert Testimony Would Be
Helpful to the Jury.

The trial court concluded the expert testimony
would not be helpful to the jury. This conclusion
was based in part on the unsupported conclusion
that Drxr. Maiuro would testify whether Mrs. Green'’'s
statements were credible. But the proffer was to
why she might perceive and say she had shot her
husband when she had not done so.

On this record, the jurors repeatedly said
during voir dire that they believed a confession
was the most reliable kind of evidence possible.
RP 135, 207-09; App. Br. at 19. Dr. Maiuro would

testify to the psychological reasons why a person

i RP (1/30/2012) 22-23; quoted in Brief of
Respondent at 11.
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might inaccurately perceive and confess to a crime
they did not commit -- expertise that the jury
demonstrated was not within their common
experience.?® Thus the court’s conclusion was
unsupported on this record.

This conclusion also applied the wrong legal
standaxd. Courts consistently  have held
psychological evidence, in particular battered
person syndrome, 1is beyond the common knowledge of
jurors. Slip Op. at 12, citipg Janes, 121 Wn.2d at
236; Ciskie, 110 Wn.2d at 273-74; Allery, 101 Wn.2d
at 597; and Bottrell, supra, 103 Wn. App. at 717.

The State offers no authority that holds
otherwise.

4, BEARING ON CREDIBILITY IS NOT THE SAME AS

INVADING THE JURY'S FACT-FINDING

PROVINCE.

a. The Constitution Guarantees the
Right to Present Evidence Bearing on
Credibility, Especially to Challenge
a Confession.

A criminal defendant is entitled to present to

a jury "competent, reliable evidence bearing on the

10 See State v. McCreven, 170 Wn. App. 444,
460, 284 P.3d 793 (2012), review denied, 176 Wn.2d
1015 (2013) (jurors’ acknowledgment during voir
dire that they were familiar with reputation of
Bandidos or motorcycle clubs or gangs indicated
prejudice of admitting such evidence) .

- 15 -



credibility of [her] confession," particularly when
such evidence is central to her claim of innocence.
Crane v. Kentucky, 476 U.S. at 690. A defendant is
denied her right to present a defense if prohibited
from presenting evidence about the "physical and
psychological environment" in which the confession
was obtained. Id., 476 U.S. at 689.
Confessions, even those that have
been found to be voluntary, arxe not
conclusive of guilt. And, as with any

other part of the prosecutor’s case, a
confession may be shown to be

"unworthy of belief." Indeed, stripﬁéé
of the power to describe to the jury the
circumstances that prompted [her]

confession, the defendant is effectively

disabled from answering the one question

every rational juror needs answered: If

the defendant is innocent, why did [s]he

previously admit [hexr] guilt?
Id. See App. Br. at 33-48 and auvthorities cited.

Trial counsel below acknowledged that Dr.
Maiuro would not testify to his personal or expert
opinion as to which of Mrs. Green'’s statements was
credible. However, this Court recommends an expert
witness may state a factual scenario "is consistent
with" a conclusion according to that witness’s
expertise and experience without invading the

jury’s province. State v. Montgomery, 163 Wn.2d

577, 591-93, 183 P.3d 267 (2008) (officers

- 16 -



erroneously permitted to testify to their opinion
that the defendants bought pseudoephedrine
intending to produce methamphetamine; Court
discusses acceptable methods of presenting similar
testimony without invading the jury’s province).
Testimony in the form of an opinion

or inferences otherwise admissible is not

objectionable because it embraces an

ultimate issue to be decided by the trier

of fact.
ER 704.

However, this rule has a limitation in a

criminal trial when expert testimony is

introduced in a trial where the batterer

is the defendant. Under no circumstances

may an expert opine that, in the opinion

of the expert, the defendant committed

the act for which he or she is charged.
Domestic Violence Manual for Judges at 6-35 (Wash.
AOC 2006). Such evidence carries a greater risk of
unfair prejudice under ER 403 when used by the
State against a defendant as to an ultimate issue
of fact, than when used by the defense.

There is nothing inappropriate or
impermissible for an expert to offer testimony the
jury can use to determine for itself what to

believe. Indeed, the State has offered expert

testimony of battered person syndrome precisely for

- 17 -



this purpose. See Ciskie, supra; Wwilliamson,
supra.

b. The Court of Appeals Opinion Does
Not Conflict with State v. Ciskie.

The State claims this Court was concerned in
Ciskie that the

diagnosis as to whether an alleged victim

was in fact raped is troublesome because

of a danger of invading the function of

the trier of fact. Such testimony often

amounts to a comment on the credibility

of a witness.
Ciskie, 110 Wn.2d at 280 (emphasis added); Petition
at 19. That concern only applied in a prosecution
for rape. Accord: State v. Fitzgerald, 39 Wn.
App. 652, 694 P.2d 1117 (1985) (rape of a child).

In Ciskie, supra, the State offered expert
testimony on battered woman syndrome to explain why
the complaining witness’s testimony that she had
been brutally raped multiple times did not
contradict her behavior of not reporting the rapes
and not 1leaving the relationship. This Court
approved the trial court’s careful distinction
between the specific diagnosis of post-traumatic
stress disorder, which it permitted, and ‘"rape

trauma syndrome," which carried the connotation

that the witness had been raped -- the ultimate

- 18 -



issue of guilt for the jury. See also State v.
Black, 109 Wn.2d 336, 745 P.2d 12 (1987). Ciskie,
110 Wn.2d at 279-80.

While the Court considered it preferable not
to have admitted the testimony of the PTSD
diagnosis, it was not because the testimony was not
reliable or scientifically based; it was because
the State offered the testimony, and the ultimate
issue the State had to prove was whether a rape, a
common stressor, occurred.

With the benefit of hindsight, it would

perhaps have been preferable to bar the

diagnosis portion of testimony

altogether, to avoid the danger of the

jury’s inferring a diagnosis of rape.
Ciskle, 110 Wn.2d4 at 280 (emphasis added).

Indeed, courts regularly have accepted
specific diagnoses of battered person syndrome or
PTSD on behalf of the defense when the name of the
diagnosis did not go to an ultimate issue before
the jury. Allery, supra; Janes, supra.

In this case, the ultimate issue is whether
Mrs. Green killed her husband. Dr. Maiuro’s

diagnosis of her as a battered woman suffering from

PTSD does not approach a professional opinion of



whether she killed him, as would a "diagnosis" of
being a rape victim in a rape prosecution.

C. CONCLUSION

Courts must interpret evidence rules

mindful of their purpose: "that the

truth may be ascertained and proceedings

justly determined." ER 102.

Anderson, 172 Wn.2d at 600.

The Court of Appeéls opinion is completely
consistent with this Court’'s previous opinions and
others by the Court of Appeals. There is no basis
for this Court to review it. RAP 13.4(b).%

Should this Court grant review and reverse the
Court of Appeals based on an abuse of discretion
standard, it also must then address the
constitutional issues raised by appellant and not
addressed by the Court of Appeals. App. Br. at 25-
52.

Dated this Jéf: day of August, 2014.

Respectfully submitted,

ENELL NUSSBAUM

WSBA No. 11140
Attorney for Darlene Green

1 The State offered no argument or
authority for «claiming the issue 1is one of
substantial public interest. Petition at 2.
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APPENDIX A

Excerpt from
Defense Counsel’s Offer of Proof
CP 385-86



- Dxr. Maiuro is a 1licensed
Psychologist who did a full evaluation of
Mrs. Darlene Green. In that report he
indicated that she was a battered woman,
based on his testing as well as medical
records from the time of her arrest and
other information.

It is expected that he will testify
as to the nature of "battered women'’s
syndrome" its similarity to PTSD, Post
Traumatic Stress Disorder. And how those
effects may effect the perceptions of an
individual. This is something that is
beyond the knowledge of a lay person and
will assist the jury in making the
determination as to believe Mrs. Green or
not. He will not be asked if she is now
telling the truth. As noted by Dr.
Maiuro in his report which is attached to
the State’s Motion, at page 8, In the
study of serious trauma events, it is
commonly observed  that individuals
sometimes Pstep outside themselves" or
partially dissociate when they are in a
state of recoil and shock"” Consequently,
they may attempt to piece together what
has happened much as an outsider would.

Dr. Maiuro also states that the
tendency to subjectively self blame, even
in the absence of objective data to
suggest otherwise, is a classically
documented symptom of intimate partner
abuse and domestic violence
victimization.

CP 385-86 (emphases added).



APPENDIX B

Report of Dr. Roland Maiuro
Cp 77-85



Roland D. Maiuro, Ph.D.
Licensed Clinical Psychologist
Telaphons: (206) 6241856 Fax;: (206) 6:
Cabrinl Medical Tower
801 Boren Avenue, Suite 1010
Seattle, WA 98104

February 18, 2011

Roger Hunko, Attomey at Law
568 Division Street
Port Orchard, WA 8388

RE: Psychiologlcal and Forensic Evaluation — Darlene Marie Green
DOB: 11-08.1930

Dear Mr, Hunko:

tam wrillng to summarize my evaluation findings regarding Darlene Green for purposes
of consulting with the Counr,

Background Information and Purpose of Referral

Dariens Green (3 an 80 year old retired and widowed Caucasian woman with a high
school education and coflege certificate in business accounting and bookkeeping. She
was married to William Green for approximately 57 years (beginning in 1953) and has -
four adult male children now 40 ta 50 years of age. She continued to live with Willlam
Green at thelr waterfront homa In Kitsap County, WA unlll June of 2010, when Willilam
was found shot ta death in the living room with an apparent gunshot wound to his

forehead.

On June 18, 2010, at approximately 4:46 PM, Klitsap County Police were dispatched to
Home of Darlene and William Green after a 811 call was made by thelr second to oldest
son, Kirt Green. Dariene reportedly attempted to contact both Kirt and his older brother
Brad, and both reported the incident and want to the scene. Although Darlene Green
fater declined to make a formal statement regarding how the shooting occumed, Kint and
Brad both indicated that they may have heard Dariens say thal “she shot our father or
that our father was shot.” In the context of the past history of abuse bstwaen the
parties, and in & probable smotionally distraught state at the scene, one of the
investigating police officers reported in the investigative documentation that he thought
he overhead conversation batwaen the sons that the act may have also been
‘premeditated” on Darlena's part.

The Incident was initially considered as one of possible first degres murder but Is now
officlally charged at the second degree. Darlene was held in custody in the Kitsap
County Jail and then released briefly 1o har home while she awalted trial. She was
reportedly retumed to custody after a technical violation of an order resticting her
movements, and then released again more recently on bail,
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The record Indicates that Darlens Green was previously procassed by the court for
suspected domestic violance toward har husband In 2008. She was also mandated to
complete alcoho! treatment and did 8o and a condition of her plea agreement. Both
Darlene and her son Kirt recall considerable ambivalence and discomfort about agreeing
to the domestic viclence charge at the time, Tha disposition was accepted, however, out
of a desire 1o rasolva tha matter, limit public exposure and court costs, and at the
reported urging of her attomey at the time. Darlene appaars to have no prior criminal
history or alcohof related offenses oulside of the concemns ralsed regarding domestic

violence.

Evaluation Questions, Sources, and Data Base

The following evaluation questions were addressed: 1) What is Darlene Green's

- psychologleal and behavioral-emotional profile in reference to the prasent allegations of
having shot her husband?; 2) Doas Darlena's prior history of amest for domestic
viclence and associated alcohol abuse suggest that she was a domesilc violence
perpelrator and had elevated risk to commit the present act of violence against her
hushand? 3) Glven her prior alleged comments that she shot or may have shol her
husband's, is Darlene present claim that she did not shoot har husband stll credibie? If
s0, why would she say such a thing if she had not done it?

My conclusions and opinions regarding these queslions is based upon muitiple sources
and methods of agsessment including: a) review of recorded 811 calls, investigative and
charging records surrounding tha shooting Incident and death of Willlam Green; b)
photographs of the parties and the crime scana taken immediately after the shooting; ¢)
medical records documenting Darlene’s condition dated; d) pariinent history, court
documentation, and police reports documenting twa prior episodes of domestic vialence
between Darlene and William Green In which Darlene was identified as the perpstrator;
e) a series of diagnostic interviews and assessments conducted with Mrs, Green
conducied over a period of two separale days, while incarcerated and then again after
her condilional release In her home, f) formal psychologleal testing of Darlene Green
including use of a brief mental status exam, the Minnesota Muitiphasic Personality
Inventory (MMPI), a measure of caregiver burden, measures of anger, hostility,
depression, as well as specific measures of domestic abuse including a *primary
aggressor assessment” and the Victim Index (Vi); g) a collateral interview conducted
with Darlene and Wiliiam Green's son, Kirt Gresn, to supplasment the initlal interview
previously conducted.and recorded with him by the prosecuting attomey; and h) review
of a subsequent [aboratory report detalling a forensic examination of erime scene and
gun related evidencs, including powdar bum and blood splaiter pattem assessment,
conducted by Kay M. Sweeney, Forensic Scientist, of KMS Forensics, Inc. dated

November 22, 2010.
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Goneral Evaluation and Test Findings

Mouureg of General Psychologlcal Functioning:

During the course of the evaluation, Darlene Gresn was fully cooperative, and provided
what appeared to be frank, direct, and responsiva replles to all questions with no sign of
hesitation or mental maneuvering. Daspite her advanced 8ge, Darlene appeared to be
fully intact mentally and cognitively, with normal scores on a mental status exam, and no
signs of dementia, impalred comprehension, or reasoning,

MMPI resulls ylelded no major elevations on the primary clinical scalas, Wnen taken
together with the diagnostic interview results obtalned, this result would support the
absence of any major mental liiness or peraonelity disorder an Darlene's part, The only
elevations obsarved reflecied @ somewhat minimizing, suppressive, and stolo attitude
toward acknowledging personal problems and difficultles, accompanied by high mora!
standards. Such scores, howaver, are not unusual in forensic seftings in which
individuals are cautious in responding as a result of having been suspacted and/or
cherged with serfous wrongdoing, and did not compromisa the reliabliity of the

evajuation,

Howaever, further examination of Darlene’s {ast battery resulis, yleids evidence of
masked depression and post-iraumatic stress symploms, as Darfene’s responses to
stiuclured questionnsires assassing such problems and features resulted in higher
scores than might be apparent in face-to face presentation and during spontangousty
volinteered aspects of the examination, Although there has baen both a reported and
documented history of alcohol abusa problems, such problems were not evident during
the course of the evalualion, possibly dua to the enforced abstinence required in the jail
solting. However, 'when evaluated for a sacond day in her home ssfting, Darlene still

appearad fres of ongoing alcohol abuse.
Pattern of Domastic Violonce and Abugse: Reported History and Indices

Although there are two formally dosumented episodes of domestic violance reported by
the police for the Green househoald, dating back to 2008, Darlene reports a longer and
more frequent history of such events. According to Darlens, and cantrary to the
Impression held by authorities, she had been the primary victim of a veriely of forms of
domaestic violance and abuse perpetrated by Wililam for nearly 10 years. Although she
acknowladges that most of her marriage was *satisfactory, happy, end free violence and
abuse, * Darlens reports that things began to change during their later years as William
began to experience and variely of health problems, most notably the onset of memory
difficulties and dementia. Although William reportedly sought medical help for these
difficuities, the problem appeared to be progressive, resulling in eplsodes of getting lost
and disoriented, diminished contro} and bowal and bladder functions, emotional
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outbursts and insecurity, and recommended loss of driving privileges. Although
Willlam's madical records ware not accessible to fully document these problems, they
ware commoborated In my interview with the youngast son, Kirt Green and supported by
Careglver Burden Scores in the moderate range during the course of Darlena's testing.

n kegplng with officlal records Identifying Darlene as a prior participant in physlically
abusive behavior toward Willlam, Darlena acknowladged that both she and Wililam
engaged in such conduct but that Willlam had [nitiated it and progressively escalated his
violencs to the point of recurrent physical injury to Dartens and Iife threatening gestures
with a handgun. As the elderly couple became more and more emotionally estranged,
Willlam would reportedly become frustraled and upset when Darlene wouid reject his
altempis at physical Intimacy and would punitively.lash out at her physically by grabbing
her, pushing and slapping her, biting her, and dregging her around the house.

A tmes, Darlena reported that William would make setf-disparaging and self-loathing
remarks, retrieve his hand gun, and beg and taunt Darlene to shoot him the head to put

him out of his misery.

In keaping with her psychological profile, Darlene was reluctant to talk about and report
these events, She would, on occasion, confide in her son Kirt, that she was afraid, and
ask him to Intervene. At one point, and in concert with officlal documentation of
domestic violence by the police, tha sons took action o remove William's guns from the
house, and at the time of the shooling, had balieved that they had removed them all,

But the problem continued, and reportedily became compounded by growing alcoho! use
and abuse on the part of hath parties. According to Kirt, there woukl be periodic calls
made by both parties, reporting that the other had been violent and abusive, leading to a
sense of frustration, embarrassment, and avoidance smong the adult sons, (7 guess we
felt that we had families of our own to worry ebout and became tired of dealing with the
rapeated drama of our parents acting like children.) As all of Derlene and Willlam's
children ware male, with Dariena often reluctant to talk about things, the son’s were
reportadly inclined 1o balieve and align themselves with the plight of their father more
than Darlene, According to Kirt, "we had a traditiona! homs life and tended to value the
bread winnar more than the bread maker.* *I think my brothers want to balisve that
Mom did this thing, and maybe | did too, at first. But the mare | have reflected on the
history of things and what | heard and saw, tha more | think sha Is actually innocent. It
has been a terrible thing for the whole family to deal with...l guess 1 am still trying to
make sense of it and undarstand exactly how and why it happensed.®

Acconding to Darlene, She and William had an extended argument during which she
attempted to avold him by sitting down in her chalr and watching television. She
reported that Willlam became increasing agitated over har attempts to ignore him and bit
her in the forehead. She further reported that he went and got his gun and began
standing over her while she was saated In the chalr, taunting and goading her, by trying
to put the handgun in her hand. She recalls resisting his efforis but that he repestediy
placed the barrel of the gun to his forehead and shouled *go ahead and shoot me." She
then remembers only hearing and seeing the blaat at close range and thal William
dropped down on her and onto the fioor in front of her.
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When asked why sha may have told her aons that she shot and kiiled her husband,
Darlene replied: I guass | thought | did or may have...l guess | was in shock...1 didn't
know what {0 think...He was lylng on the floor dead and { was the only one there. Whan
pressed further about her memory and faelings et the time, Darlens added: *} am sure
now that { didn't do it...but | feit to blame...that’s the way it was when he was violent and
ahuslve,.. he would go on and on about things, untli | finally admitted it was my fault and

that f was to blams.”

VICTIM INDEX REPORT:
SUMMARY PARAGRAPHS EXPLAINING CLIENT'S ATTAINED SCALE SCORES

The Victim Index is & psychomelrically validated measure spacifically designsd to
agsess an Individuel's prasentation who is identified as, or who claims ta be, a victim in
clinical, forensic, and domestic violance court-related ssttings. It provides information on
both the individual's general psycholagical profile as well as Insight info aspects of
physical, emotlonal, and mental abusa. As many forensic applications require the
davelopment of opinions with regard to the credibillty, reliability, and validity of -
allegations, the Victim Index also includes a Truthfulnasa Scale designed to welgh the
pattern of presentation and possible contributions of inadaquate personal candor and/or
psychologically based defenses that might bias or distort reporting in an “atyplcal”,
*good” or "bad" direction. This Index correlates well with frequanily used MMPI valldity
assassment indices that assist In the same task for psychological examiners.

TRUTHFULNESS SCALE: This individual's Truthfulness Scals ecore Is in

the medium risk (40 to 60th percentile) range. This score means that the client
tends to be refuctant to acknowledge distress, preferring a more private and self-
protective stance regarding seff-discliosure. It also suggest thatthere is a

tendency to minimize problems and trauma rather than falsely clalm, exaggerate, or.
overstate victimization refated lssues. However, they are not so skewed as to
prevent a "truth corrected” estimate to ensure that other VI scale scares are
accurate, Tharafore, it Is likely that the client's presentation in such areas is both

valid and reliable.

RESISTANCE SCALE: This client's score on the Resistance Scale is in the problem risk
(70 to 89th percentile) range. Individuals with such scores

have a tendency to be independent, may resist intrusion into their lives, appear angry as
part of their plight, and possibly react with passive-aggressive strategies. Attitudinal and
skill deficits in conflict resolution are often present as part of their problem history.

MORALE SCALE: This Morale Scale score is in the problem risk (70 to

89th percentile) range. Despite a seomingly stolc or calm presentation , individuals with
such acores may have been more impacted than they acknowledgs, struggling to deal
with their circumstances, have difficulty dealing with foss, and being optimistic regarding
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the future. There are morale issues aad blows to self-esteem present, Consideration
should be given to supportive counseling,

DISTRESS SCALE: This client's Distress Scale score i3 in the problem

risk (70 to B9th percentile) range. Problem risk scores reflect considerable mental
anguish, emotional pain, worry, apprehension and unhappiness, Major life stressors are
likely such as interpersonal Joss, and lack of clarity with regard to future identity and
direction,

STRESS COPING SCALE: This client's Stress Coping Abilitles Scale

soore is in the mediwn risk (40 to 69th percentile) range. There is likely a
prolonged circumstance that may have overtaxed this person’s otherwise good
intelligence and resources making them fee! vulnerable.

ELF-ESTEBM SCALE: This person's general solf-image is in the medium risk (40 to
69® percentile range, This score suggests, despite events, that the Individual remains
seif-confident, capable, and realistic, with good solf-esteam

SUBSTANCE ABUSE SCREEN: ALCOHOL SCALE. This is a low risk (zero to
39th percentile) score. Low risk scorers manifest few, if any, indications of
current and ongoing alcohol abuse. If previously present, it is likely to have been
embedded in historical circumstance and in-remission.

DRUGS SCALE: This Is a low risk (zero to 38th percentile) score. Few, if any,
significant Indicators are present for elther Hlicit drug use or abuse of prescribed

madications,
SUICIDE IDEATION SCALE: This individual is in need of support (90 to 100*
percentile). They have likely experienced considerable distress, some Jevel of recent

depression, a loss of emotional and social support due to serious relationship
problems, Monitoring by a ceritfied/licensed mantal heatth professional Is indicated.

SIGNIFICANT ITEMS: These answers are the respondent's self-reported responses
and may help understand the individual's situation,

53. At times foels can't go on; 3. Not enjoying her life; 13, Does not feel good about self;
. 62. Does not have an adequate support group
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Oplinions Regarding Referral Q.uestlons and Recommendations

1) What is Darlene Green's psychological and behavioral-omotional profilo in
reforence 1o the present aliegations of having shot her hushand?

Although there Is a reported and/or documented history of abusa batwean tha parlles In
which Dariene was identified as *the perpeiralor® and a more extended history of
reciprocal abusa, itis my oplnion that Darlene was a victim of domestic viclence during
the episode in question and her husband, William the perpstrator.

Dulrtng the course of my evaluation of the case, 1 found multiple bases to support this
opinion;

a) Darlene Green's current rendition of events and clalm that she did not shoot her
husband, and that he must have dled by his own hand, appsars to be credible.

b) The Victim Inventory profile generated by the client is valld and coherent in the
manner that one would expact for a woman who was primarily a victim of domestic
abuse and responding to the typs of trauma that oocurrad in this casa; Moraovar, the
present testing indicates that Darlane's self-report of victimization is likely to be *under-
reported® rather than over-reported. This reporting style and test taking altitude makes
it vory unlikely that her claim of being a victim Is some type of over-stated case making,
falsa reporting, or an sffort to “excuse® her behavior by playing upon the sympathies of

the evaluator,

c) Darlene's pattern of.responding on the index of Spouse Abuse appears consistent
with the history of reciprocal domestic abuse documented in the cass,

d) In an independent interview, Darlene Green's son, Kit, cormoborated the history of
abuse reported by Darlene, the fact that Wililam was llkely the primary aggressor with
regard to tha domestic viclence, Darlene’s fear that things had escalated to the point of
lethality. He slso comoborated the presence of dementia symptoms for his father,
Willlam as well a number of retrospective “red flags® supporting the idea that Willlam was
at heightenad risk for taking his own life,

8) Medical examnination of Darlene shortly after the shooling revealed numarous signs of
physical injury consistent with both recent and prior episodes of physical abuse and

victimization,

f) The present assessmant resulted in an independant reconstruction of probable events
surounding the death scene that is consistent with that offered by Kay M. Sweeney in
her forensic Laboratory Report of her investigation of crime scens, gun powder bums,
and blood splatier results,
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2) Would Darlene’s prior history of reported domestic viclence and arrest for
domestic violonce, as well as associated aicoho! abuse, suggeast that she was a
domostic violence perpatrator and had o!evatsd risk to commit the prosent act of

violsnce against her husband?

When taken as an Isolaled act and out of context, the history as reported and
documented would suggest that this would be the case, However, expert evaluation of
domestic viclence and abuse requires that it be examined and investigated as a pattemn
of behavior In the context of the ovarall history of the relationship between perpetrator
and victim, It appears that such an investigation and examination was not performed
previously, leading to emonsous and Impropar identification of Darlena Green as the
primary aggressor. During the current evaluation, a proper and thorough examination
was conducted utllizing multiple sources and methods of analysis, In this analysis, )
despite the fact that reclprocal viclence was observed and documented to have accurred,
Willlam Green Is ldentified as the primary aggressor and Darlene Green as tha victim.

Altohol abuse appaars to have been a problem for both parties. It appears to have both
polentiated the risk for assault by the parpetrator and increased the vuinerabllity of the
victim. A compounding problem of excessive drinking to the point of alcohol abuse is
commonly identified in both perpetrators and victims, and does not necessary change
thelr proper designation as primarily one or the other for clinical and forensic purposes.

3) Given her prior alleged comments that she shot or may have shot her husband,
{s Darlone's present clalm that she did not shoot her husband stili credible? If so,
why would she say such a thing if sho had not done it?

As previously reported, when asked why she may have told her sons that she shot and
killad her husband, Darlene replied: *| guess | thought ) did or may hava...| guess { was
in shock...1 didn't know what to think...He was lying on the floor dead and | was the only

one fhers, "

In the study of serious trauma events, it Is commonly observed that Individuals
sometimes “step outside of themselves® or partially dissociate when they are in a stats of
recoil and shock. Consequently, they may attempt to place together what has happened
much as an oulside observe would. As Darlens observed, and apparently many others
may have observed in this case, at first glance it looks like Darlena may have committed
the act. This conclusion, howaver, would appear to be more a matter of ¢lrcumstance
and parception rather than reallty. The present evaluation data clearly supports the
presence of post-traumatic symptoms for Darlene Green associated with the shooting,
supporling such an Interpretation In this case. The fact that she suld, or may have
initially thought, she was responsibie for the shooting, does not necessarily mean that
her current, more considered, assertion that she did not Is not credible,

When pressed further about her memory and feelings at the time, Darlene added: *l am
sura now that | didn't do it...but | fell 1o blame...that's tha way Il was when he was
violent end abusive... he would go on and on about things, untit ! finally admitted it was
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my fault and that | was to blame."

Such a tendency to subjectively salf-blame, even in the absence of objective data to
suggest otherwise, Is a classically documentied symptom of intimate partner abuse and
domastic violence victimization, The fact that Darlene Green was repeatedly and
severely abused and developed a mindset of inappropriately accepting blame and guill
Is cleary supported in this case. This point Is well lilusirated and inadvertently
compounded by the fact that both the legal system and some of her own family, In the
throes of their misunderetanding, anger and grief, have historically reinforced this view
by Identifying and treating her as a perpelrator rather than a “victim defendant” of

domastic violence.

1 hope this information Is helpful In facilitating an appropriate disposition In this case, |
remain available to you, and the court should there be a desire for additional

consuitation.

Rolend' D, Maluro, Ph.D.
Ucensed Clinical and Consulting Psychofogist
Director, Seatlie Anger Managemsnt, Domestic Violence,
and Workplace Conflict Programs
State Certified Domestic Violence Treatment Provider, Supervisory Leve!

Editor-in-Chief, Violence and Victims
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