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I. IDENTITY OF PETITIONER

Mr. 1), Il Am_#. Showees asks this Court to accept review

of the decision designated in Part II of this motion.
II. DECISION

Mr. W, [l am B. Showers  asks this Court to accept review

of the following decision or parts of the decision filed on _June

24/ ,20 4 . The decision (Did what): 4 F F; rmec/ on all

a and 6 ' f e

(/‘cc}s;‘on

N copy of the decision is attached as Attachment
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ASSIGNMENT oF EKROR

Sl The evidence was nsufficient to preve that M1,
2. _Showers ﬂnjawfuﬂ}/ QpsSessed e ther Mza%ez/ eoptrollesS/

2. 5leS7LaI7CQ£/’léf‘0/'ﬂ QL)(/ /néfl’/\cu‘nrﬂ/lﬁ/&/ﬂ/‘/lé)-

5.1 _d. The presecution failed to preve that Wlr. Showers

6. wnsm,wﬁv&//v l.ooSSé’SSc’c/ the contents of the baclggacks found
T in the bed of a (ed Docloe J,;O/c/(u,.gffack ,.aaﬂ«;/ 10 _Fhe

£. ﬂfléq})bof‘}’)(,wc{ near where he wias arrestod s

10.| 3. The Conmvictions were basedd ,fi’dff on _evidence //jéqa//,./

| pbtained . Violation of M Showers's r{f” to be free from
-l Unceasonable Searches apd Seizures under the Fourth
121 ”_/M_ﬂﬁﬁ@ﬁd&_ﬁ%ﬁ% 10 ,for,":/ac,v wunger Wash. Lonst.

e _art. 1,37

6.l Yo The po/,‘ce yzﬁmcfu//}/ searched éackTmc‘/iS fousnd i n
7.0 the bed of a prckip Fruck wohick they belve
el e Showers bad been :/n'z;'ﬂdq betore Jis_arrest 'n_a

15, poffee Sﬁo,p ﬂ(oar‘bfvl

21 5. The chjsjojgg Soaprch weas ant %usf,f;bc/ g<  a _ Search

22 nedent to_arrest.

il | o 7726’ bac‘k’gm/( Séarc‘[« was net \J’L‘S*lfl‘é(/ A/j/ /ﬁ‘- Séowéf‘S'S
22l Communi by C‘Lvléj’(x{}/ Status.
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- 3 ‘ 11 . \ \
T 7-)4}/}//‘9 S/)Dwéf‘s ’5 (’/O/HL/Cf/Oﬂ was ban(/ lﬂjﬁfl/‘* )7 ,',,%Q‘Z,Lka,q
[4

cpiien testimeny, 10 Viplation of his pight to an sadependent

Juty determination of the /CLCé

|
’ g The trial court erred by admittng impreper cpinions of.
VA —7 7 N e 7

Mrs sheoiweps's éuu'/f‘-

} éi.) m/)" SADLQ*?/‘% WGS d€,71’€6/ /ILS S/X 4”(/ Fﬁﬁ(f%@e:zﬁ/( %Z!é’ﬂz ZZt’GL
G:( f'éi;/ﬂﬁ te have éffecf}‘/e, asS,<tace ‘&f counsel.

/0-) Defesise counsel was (neffect ve for faj,%g 0 See K Sup 55001

of S tems ophtained f/:/‘oqagz/f ey, ’//'??Q/ seareh,

11)) Defeisse counsel was jneffective for foling +0 obec? 7o

;@gmpet‘ o,m}),’nn féﬁ/ﬁ‘man}/ ot Ml shpowets's é)‘w'/f-

19 The convictions were apfered in violation of Fhe State
constitutional fegu/remm% that focts Jn a _A’/oﬂ;/ trial _be

determined b/\/a Jury

13.) The teiad court erred by aCCé,Q}/n(;) Hrs Shpwers's }ur;/

wa.)zé/‘ MI}A@LJ' an a%zf/maf/iffjﬁow//g; f/z(f be Mc/é/‘s/oot/ a//
of _hs rrﬁq/{%i nder Washs Conste art. 1,331 and 2323,

(4) The trial tourt erred em‘em{zjq /f,'nn//nog of Fact No. |.

- /i) The 7"/[61/ CQUNL efff(/'h 4”*&[‘1/{;7 Hﬂ(‘/lﬂdfl ijf/dCbe- 5.
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ISSUES PERTAINING TO ASSIGNMENTS D F ERROR

1.1 1) The prosecution was [fgu/f‘ezf to yorove That Mlr. Showers

[R]

_possessed stems found 10 a bacKpack 10 the bed of a pleKup
truck. At trial, the state fa.led to establish dominion end

(98]

Lol eontrol over 4he b%k;ﬂqck or it contents. Weas the evidece

3.0 ynsubbieient for coaviction?

D) EV/Z/&?CQ se/zed ithout a Warrant 1< mac/m;ss}l)/e at f/‘/a/,

£ ynless the ri)fa.Sc’Lub'cn establishes an exception to Fhe Warrant

G. f‘éz‘/ur‘e/ﬂenf. In this case ﬁn/,g arsrestec] . Shewers i a
10. beﬁéf §/7oo and %ﬁéﬂ_é_ga[c%e(/ a OL(_/{L(ﬂ trucK o7 Hhe belief

11| that he'd beey c/uz//(z; f prioe to his arrest. Do Fhe
zl toial courtearrer by aJm,H,zég; ://e‘yoa//,\/ Se/zed evidence 117

13| Yoeltbien of Pl Showers's C;‘anﬂ fs sunder The Fourth Hmendnent
.| and Washe Conste art 1,577

6.1 3. A warcantless probation search s perm tted based o4

7. | Yeasonable suspieon that Fhe ,,pmjmﬁ‘aﬂer has Violated a

(€]

cond i tion of seartence, but enly if there 15 probable

lause to _asSeciate Fhe probatioger with the area to be
0. Searched. Here | +he onlice seqechec bMK;@ack{ i)smgaréa’
L) dn the bed of a fruck pohich they belived Wir- Showers had
22,1 _beey c/r.'y,nérfw/z%md’ and evidence that the bgﬂgﬂacks
23, belopged 10 _hime Did _the Secaph Violate M. showers's fylz%
L _(‘ma’e‘z the Eourth Amendment aud Wesh. Const arts /J.§ 77

”%l‘l P/:cL open en an_ dalcdsed .aersoﬁ 's dqu,/%

(1o ror 38
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Violates +he person's censtitubiona/ /‘g)/nL to G /'ac/grﬁerk/g;f
dekermpation cf the facts by the fact-Finder s In 4his ease

Wi tesses were #erm/'ttec/ te %és/"f,y that Wip. Shewers, dicve [ec/(/e’s's//‘

b/"c/ ﬂ»e o upr] )Lésﬁ'mm;/ I/z‘/)LtLﬁ: M. j/mwe»g f%d’ to _an

/'m/é%)em/ém‘ Aetermination of the pacf'i) ) Violat on of the

Eourteenth Amendment's due Ococess chuse 7

5) The sixth _and Fourteenth Amendpm et ;‘iuamm‘ee ay_accused

LSt the effechive assistance of reunsele In +his ease  defense

counsel futed to  seek S'u’,o?g.’essin/l of /[/é’ﬂqa///./ Seszed e///&/éﬂce;

and fa/led +o_ohject to impmper i1 iprl %&f‘)/ﬂa@[ . Wag MR,
Showers densed his sixHe and Fourteeth Hmepdpens &744/ 7o

the ¢ffect ve assistance of cowisel?

) An accused ,p\oréon‘s State constbtional risht 1o a_jury trial s

breader _and m Jie 0 ' edera

(1 qht. Hére,.H)e recoid does pot aﬁp/rmafzveé/ Aenopstrate Hat

d , ‘
VIRs showers ulerstood his r/é;/f to_help select the yucy hes /“511%’

te have the Jury Lastrusted on the presum ption of _innecence and

the burdes of #'ooﬂgnc/ his okt o a unapimeus verdic# on

lach charqe and aqq ml@;ﬁag Foctor. Tn the absence of suck an
affirmatve Slrow/ﬂdg}% was e Showers's paiver of _his r%ﬁ/
70 _a iy teral /ZLaa/eZ;/mfe Lnder Ntash. const- ant /[, $2]
and 3227
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! Jles) The teial court erred m_e/#emm;[,bf/m; of Fack Noe« le
122 The teial Cowrt ¢rced in én%ef;/\§ Finding of Fact No. 7.

,,."

18.) The trial tourt errecl in en»fmng F,'ncl/%qTo4’ Fact No. g

19.) The teial court epred in ér#em‘n{qf'f/nd:/znj o Fact Np. Jo-

5.140) The triel tourt erred /Lenfem'noq Bha/}h(;jr of Fact No. jle
N 21) The #rial court erred [n_entering Eindips of Fact No.  JR.

a
23) The teial Cour/’ erced in mﬁan Fﬂcﬁ/\g of Fact No+ 130
1 23) The tral couct ecred jn en%en/m F/)c/m of Fact No. 14

¢ | h) The tral Court erred in entering F_J;dm of Fack No. _floe

a B
25.) The frial court erred in ertering F/'/l«gnq of Fack NO+_ 18

) The triel couct erced in ew‘m%o E})’lc/f'/g() of Fact No. 19

27.) The teral towrt errec i QL}‘(’[‘/’/); /7:‘170/,/37( of Fact No. 20

28.) The trial Court erred in ac/o,m‘% Conclusion of LA No+. 2.

29.) Theteiel court erred in acl'o,ﬂf/r(? conclusion of Law No. 3.

15,1 30.) The tvial couct erced in az/oﬂf//)g roviclusion of Lo Ao Ho

6| 3)) The triel ot eiced in adopting conclds o of laids No. 5.

7.1 32 The trial court erced in d(JO;O}/ly conclucion of Lats No« i

()2 6F 35



IV. STATEMENT OF THE CASE

Wiliam ghowers was arltested af a coffee shop eatled
el
N '
ONe_ Ploore Cicp Y plr. shewers hod on arcest warrent,

and the palice helroved he'd beey the driver of

a_fed Dac/dae ,.ofcku;o track  that was Lound 1 the

middle of the sheet pearhy . RP23,85. RPE-9 .

City ot Raymend Reserve Police officer Eric
Fuller _had eap)ier sees e prekip, peticed that #
didn't have a Freat Linense plate and _that the
windshe, /d _was cracked,  When officer Fodler RP,0:77-38

tired 4o sfop the p;‘cku,;o., the deiver fap a Shp

S a0 _a ulle p_ente a cirb, A blonde

weoeman éwf out pf the Fruck  with a baseba|l

Ca'o ;Oz,c//é:/ dadn srer her brews ) il elked

Awday Cguf{‘kl)l. The FruckK ,uu/lec/ auway fast RP$-4
and officer Fuller Furned on b, /?Lfg and

f
74 b, ' shttling RP G-10

ot #imese  The truck Stoped, Pac.'nj the &In,poqlk RP 11-12
direction ot traflic they aaqa,'n T.pu//ecf away fast, RP )3

_ FEuller {‘ow/c/ nm‘ tell wko was'c/m‘v:/‘rjq or })ow

/mn/u,;oeop/e mere n the truek, RP i3,30

PETITION FOR REVIEW
PAGE: 43 OF 3%



STHTEMENT oF THe CASE

Pac, fic Loustty Shee bl s bepuly Jon /)s/;/e;/ arcived aud miotsped

| for the truck do pull pvery, The truck didn't <hp, but made puras Rp .

. L‘L}__L/?éﬂlgwﬁ%_éﬁi_uas ,ﬁa//ec/ it 2f the Lay L/./ his fother

as_the truck spe(/ ‘I’/\!’Al(quo The tetler said that he sew
the drivee. Beoth J//ce/s Jost Sq/J of Hhe truck af Hhis RP YH RP IS

061/‘)* )L}\l!l /mlef #OUIZJ //' S/Méc/tﬂ Mé 177/{/0//4 Q£ a 5%/54%
m}orcuomg/“ AFter Hlg. Shoers was agrested a% the eoffee shep

Nearby, (Lchmm/f[./ potiectioas officec Linda Talhver Came and

Searched the Faek ond the truckks bec[,. NoO [ tews tetted R P lotf-tolo 8
to _Mr. Shewees were found nside the truck’s cah , 7he trucks RY 3s.
bed contuned _of feast Hhiwe backpacke and a dutfle bf;]- One_RP 35,73,
of the back;?ac/(k toatained heron _also foewd o the Feuck's RP 29,701,900,
bed were seales bolt cutfers peedles, smellplashe bags _a pipe

Mledhampetamine  and Keys for vebiofes. RP bé:_.wt?&,%;g?-

The Keus to the track were dpund msde the cab of

the fruck, The stete charye . Showers gt possess:s
of heroin with Intent to deliver , possession of ﬂié/lzam,‘a/w/amihef
as Q9 a el ce Velurle « Tp ¢och _count, 74 CPI-H-

be clearw tor lesient, and tHhat Y. showers's /ua/. Blvinder

2lore pou /J result i somie offonses qmnq wmums/wc/ ¢P a-y.
Ly add, i, the stete m/efrej thot Hhe eludiig A/.ﬁfq{
7 €P‘£‘7/li,:z)z/q

ei?c/dn;?ﬁfec/ oNe _er Mmore péfsens. WUt tricl, the man whe saw ¢

the driver /n the afleymay was asked /£ the dyivor was . the

tourtroem . He [es,mdad that he doid ot see hum Hiere.

14 ) oF 38
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STHTEMENT of +he CASE

OFF-duty otticen Heatl Lagmes, feshlied Hhet he saw the
red fruck that doy and thet M Shewers _was the drivers However, (5/5/@) Gou5
he did not Koo 1f the deiver hed faeial hair, whet ke 2yt

RP

‘ jzwé been Near‘/na a/zc/ whether he wes ba/t/ A flreman sac (8/4f13) 5l «

the truck drive off-read f'/\.f&kl.dq/l a_parkK, He ¢himed the#
the pecson v ,74 /aokec/ very,  LKe 4 :
H,ere L e élm«zées7 aud thet- it ;:oa/c/ be the pecson s g ovee
Hhere” #e did ot semember (£ the deiver were a het, Whit the (‘?/L///é‘)35l 3k
driver was Lueamg% whédher sr ret he wore glasses. R P(Y/4/3) 38 »
o osecutor asked Fuller abeunt the (/r/‘ymofi ot

he obseryed?
G. 1s  that a safe manewuver 7

A. No.
5. DKQ.}/. Wﬂu/c/ you cﬁia.rg.{‘fef/nlé thot Kind o //f/'hkllffz as

reckless?

A. RecKlessly, abso/‘u}e/,./.

Q. Thenk . R P(3/4/42) 12

Defeyse tpus
Fuller was alse asked to opine abpit a safe 5'pec-f.c/ Ler

tHhe afley (0 m’.oH) ond whether o not the ba}/m the
ajley pas n n’a%qer. RP(9/4//2)1¢.
DLVeR deleuse obalec;‘/an, the officer answered thet the
Juwenie was in fact in Jéu?dqer,. ond be alp stated fL/Lﬁ.% the REWyfi9) 1919
truck was Fraveling at 35-40 mpH thiovg the alley, when o
safe speed would have been 1o-15 mphe RP (9ynun 20.




<THTEMENT oF THE CASE

Q. LAIS a trained law eforcement ofticer, dd it appeor to you

| that Hhet was heilns Ariven Ja 4 rfaé/fss wenner?

A> Db, ahsolutely. RP (3/ulra) 52-53.

Deputy ﬁ.;A/e/y was  asked F the driviog he seed was

" teeiless”y He responded “HAbsolutely RP (y4/r2) 20

Depm‘u ﬂS/LZév deseribed the anpunt of herain found as

Qi te /4rJae and //16 state fg/ec/ A/m w/ /4 k9€f50/] A)au/c/
buy Sucl q /4me ameunt, Dveg detense o/oz/(ﬁnﬂ he sﬁfe.f/(%//,);g ag.

7L/}éi* q /Jéf5017 /ms 2‘1115 amsaat fh bféak :/7&‘ §/774//£[

ampunts _and se// fa KP ¢ 9/1/'//52) 9%.

Jue/qe Sull yan found M. 5/;04061_5 4a,/z4¢ 25 4’/:499&/ CP o

also fomk/ ol Vre Showers bed e 4@7‘/ er a/ar//é?

hi's a7’7‘m4’.9# te é//,ta/el. ond Hhet bis plultiple Ciurent offenses

apd /»,‘dq/\ ofbender sepre wpuld result in some turrent offenses

Dﬂmlans regarding the <0eef/ of Hhe Fruck a,u/ the ompount

d 7
of the hecon  for  _h.s dcm,/;‘,/ fﬂ/@qs. Fnc/m,afFacﬂ, e

e Shew s +in e/./ Appea/ec/ CL2L-27

(o) oF _358



V. ARGUMENT WHY REVIEW SHOULD BE GRANTED

This Court should grant review because: 77 <fxtfe )fc ./ éql '

2 Ioche That pHr. Sha 25525 e

Controlled Swbstance . Evi.dence i's msuffseent
£er tenvietien /‘7_/') 1o fct*fana/ i‘acf-#r/w/{f coa/é/ ‘/'/IC/

the elements pooven beyend 2_reasopible dewbt, even

when V,‘etd/naq she _evidence 5 the /\,7%% mo st
&mfab/e ﬁ’f/m S%ﬁﬁ: o s/ﬁ/z Ve c/ma/'n4/‘cé/b7 W,
App. 895,599,393 .34 17 (2012) reviews desned, 17¢

wWi.od 1003, 997 P30/ L7 (30)3). When a case (s

tried fo the bencle, a pevi ewing Court must determine
ﬁ!é ’ ;LO)

iF the evidence _ supports the courts Frioe ? of opz

facts 2 ) F the bind, vgs Suppost Jhe ceselussons of
, . 7 , conelusiens of /.
Jav  and F the touplusions of Jas Support- the 15 CP 9.

4&6{7"761'“&;14"‘5%}4{'4 Ve En/aw,f/q'.B Wn. ﬁfpf. 4&3,,.4&‘7,.17?
. 3d 3leto (3008). Dominion and tontrpll oveR

the Vehiele is /nsuffrelent to prove doeminion
and _tentioll_over ol Hie Fems fewnd sn the
FrunK of a car oo the bed of a truck. To

preve consttuct've possession, the State must

, ‘ o
oW _deminron and costtroll _syver ap ObJ:ec-/' and “the

PETITION FOR REVIEW
PAGE: _s7 OF 37



b
.

b

o

ab/'/.‘ﬁ;/ o fec/LlCé (HL) 7"0 attual 'POSS¢§S/19/1 ? C}Mu:hdﬂ/}//t’q
Wi, ﬁrpfuj 899« bominien ane Clentroll are sssessea] ks

the #ota ity o the eirevmstanees . Enlow, 143 wn. app: af
Y8 9. Were proximity of centraband rs jpsufficient to prove

Construetive ppssession s Checinagel, 109 WD ApP. af §99.

6\1 itself, dominion cad controll over a Vehinle 73 insuflizeat

e prove deminion aund cerrtrell pver ,Fems II’IS/(/C’ the vehiel.

strfe Vo Shumaker, 43 Wa. App- 330,334, )24 P. 34’ 1204 (2007)

IN <humakier the defeideats copvedion was m/er‘ﬁuwec/

because the trial tourt eitenecusly /nstracted Jugor's that

dom.nion _and centrell evel plemises - in thet Case,a car— }amyec/

consttuctve pessession of d:‘o(«;ys found Hherene The court

held Hhet spminisa and ceatvell ever the Vehiele alone was

insufticient t2 preve dominiea and tentrell pyer the dArugs.
Simidacly, evidence ;s jnsutfieent to establich censtruetive

possess ion when the accused hed beeil o ,Lassewqep 1 a fruck

pesHein s i coptroband « _Stite Vo tote, 133 Wa. gqg 541.,, 550,93%

P 3d ip (2004). This myas o 0 cote cveit bul's

5
#lllﬂﬁfﬂf ;/)1‘5 Lére o/ a Coflffwﬂe/‘ }IL’/[I/'II$ tie C&ﬂﬁabann/

__T_hLLmLLaf_,z,eﬂ_Ls errered lué_i?_ﬁa_sm

Was in acﬁm/ 00556551017 0/ ///e z//aos a1 ;‘Am‘

Jd
M _Shewers had dontinion aud csutioll over +temns (o 7 Zhe
bed of the frueK betause #e tourt of appeals
. , 4
WrshiNG ten BLp. lias a/feac/x,l decided Jhese Same
rssues  Stpte Ve dhouinard ond Stite v Enlow 143 wi- APP:
a{’ b8-19 . s/ J

F:m// of fac/
20, C’??



(43 Wne App« 380, 234 174 Fe3d 1214 (2007) . Stite v- Lote a3

W Qppr 544,550, 93¢ Po3d 410 (a00d). snd in the courtof

A /5, ) ' g Se

.| MR S/raw{,es} /R §/mw{/€§ should be (fimm‘éo/ reviewy of

tHe /)9)/10“ Courts fo Jocide Hiese /sSucse
The tourt of appesls DiVisien ZL ercored 11

deciding Hiet the seaccl of tHhe hackpack feand /n
the [)é(cjf of Hie truck pm showers wyas driving soes
a_leqal Search o« A jsarrantless Search s Lmpermissible

unless autherized b}/ pae_of e Carefull}l-c/rawn exeept ons

10 _the warrant /‘dguL‘remm*. Whrraatless Seacclhes Gre per se
ufeosopable yuder the Waskinsten state copsttution
Wash. tenst. art- /§7).‘ state v Snapp, ) 24 Wﬁ.,,u//??)/o“? 68,275
P34 239 (3012). The exteptiens 1o the Warrant fegm‘remedi' are
[Ccaf‘efu//}/ drawn” _end the ctute bears 4le buntes of
establishing facts thet Support 2s2y ,ﬂul;ﬂorfe(/ exceptilon.
Sflapy 174 Wwilead af /88,  In 2l Showets (ace he A net
Li9/7] the ‘/T wuck  opd  wohen 7‘/)6 &#j‘ce/‘s ft‘a/m/ %//e _
. ) . Finding of fact
vehicle po ppe  ias i side or aroand Fhe Fruck , 9 /4-167,6107-2
etficer Fuller 100t fon baCK—ulp then searched He
veluele fer weapens and Rewoved Fhe Key's Lyom
the fruck eud #hew weat ft‘oK,'noeg fer  the divvers

Wl Show ens _was ORRested Y1 o coffee _Shop Blocks,
away’ | /1pe with PR Shewets 1n pubt eod his R&bl* Finding ef fec
read tfo him _he was placed /a fack of a ool ’Z)&Z_‘f
car, there couldl be No thivat Fo _officer safty er |

(199 0F 2&
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o

a threat 10 evidepce belns c'/f§fr‘a/\/(z/ and N Showers
Was gt e/ Hhin ;Oroxim/;i/ bo the Vehiele  Se Fhe

Search poaupt be J.usvl'ff,k'(/ 8s g search neident 1o

Me_Sheweds qreest.  Stpte Vo yoldez (67 Wh.ad Ze), 767,894
P34 751 (3009 An uncench tukonal secccl- can be a men,fest
eiror gffecting a tonstititional ng/J roised fr£ the frist e

Jd
en appeal. stite V. swetz /wwn AP 122, 425-29,347 I 24 se

(30//)} RRP 225 (a)(3). The privacy ,ﬂa}ec:‘/pﬂ under 1A e

State const.tut'on are jqaq//;‘aﬁ‘reé/ ditterent from these

wider the Feuckh Amendment- Snepp, 174 Win.2d at 1£7.

ALT. 127 fec‘%ﬂ)/'ggs a privacy /nterest /a Vehicles @i/ Yerr

tontents . Tl /4&/6//%/:,&124[[/4/4, a “container such 25 a purse

Suifrase , of bacKpacKs mey npt be scarched athest a

warfants St Ve Risen, )l Wi, Hpp.755, 959-¢0, &9 F. 3 2.2 @as3)
The searchk of the BackpacKs (a,1007 be Justhed gs a

seagele inciclent #o actest. The wes fo (isk 4o officer saffy

4:/“ no (rsK +0 censeal R ;[es%cf/ ey dence shagp, 174 wn.2q
at 189. The scope o Hhe secrch ;s limted o the area '”;Z’y:;;“%
Withi'n the arrestee’s reack af e +.'me of rhe search,
Hl1zo0a Ve bont, 58l t5. 333 343 /99 S.cte /2/2, /23 L. Edead
425 (D009 _Ohen L‘Dmmmm‘/// ceitectyas  binda Tp)lver
was colled to search 4he Fruck she stated she wes
Oalled to scarch +he Vohiele 0 see £ Hlere was
aily Hu‘n; tHhet bé/&);?éf/ ek felated o Ml showexs,
R.CC.NW D944 631 [rier to the Searcl, officers must F,M}ég oF fac

hav'e ’,oroba.b/e Cause 10 beliye tHat /Ofemlg(,s feo be searcke,/ 4, 7.

(20 10 38
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O

are _actually connectzd 4o the superv see . Stpfte Vi Winterstesn,
17 W1 3 620, 630,320 Fo3d 1234 (2069).  The probable ¢ause
S?‘l}ﬂ(ézm/ /g Ik'CéSSdC)/ Yo ,Df‘b*éc/; e }0( ;l/czcl/ /‘ﬂfe‘/‘es/'s 0_7,£

Hhed 7.04#/@5 a,d/ F? '.araﬁ-*c F oo bizeas From “Tast auud unreasapable
rnterterences. &, IuOfL'yQL,./ apd From wunfowaded Cédr'}res el crime
W.rerste/n 167 wiead at-£39. D o ¢ offiece Tojliyer was

| asked to searchk a Veluele 4o see £ Hhere

Wes  aily Hu‘rg; ‘0 Fthe Vehicle that /e/akc/ fo pi.
Sﬁoweﬂsl. that dbes pet €/}0L0‘ tHhat officee ﬁ/// vep
had_pgobable couse to0 belive e Showess owned Z4is
VéAI‘C/é')D-éC officern  Lnde Telliver lould have ran Fhe
p/afcfs of the vehicle /n 41/657“&1? f28_proof of ownee
S/I:;vo. 7he teourt of & pgpeals £n’0fc’c/ ) M:/;c‘/c/,/;q /4
Shewers eonviction _ond the A/E/ er coarfs Ji/cu/a/
aront reieis 1o ﬂ/fséndeﬂs z/o <‘ /A#é' Ve 77,2377
g‘;#e Ve Swe#z stafe V. Valdez. State Ve wiptersten o
Al zona Ve Gaat-, ﬂ// be,/rcL over /wkec/ by the tourt of

ea 1'Viss, & c/ Nt ' ppecly #O

W showerS case -

The court of appeals eccoted u'ohn/p/;/m 2. Showers
conViction ivhen he was Denjed his Right to A Fair
trial by the Mdmission of /_m,nfo/oef f'é§+,m@n/-

Lonstitulional Jssues are reviewed e nove. MeDev.t
V. Harbor view Medical Cepter, NO-£5357-2~ Wn. /=129 P- 3

8§74, 878 (Dec.22,8012). The admission of unprper

fes*/m.en)/ ten be airsed for the frict tme  an reviewo

(2l )oF 38
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A5 _a __man.fest _ercer aJ¥egﬁn(%a Lonstbutiome/ ;egjf
StAate v- lohnsen, 152 Wi- App. 924,934, 219 P.3d 958 (2009) KAP 2. 5EX(3),

ﬂ)l’ J'IT!‘/}J Cowurt erreA rg_r,ggf&'_\4‘t£/4? (A)/ﬁz‘_d_ss to '_sz,d e

| umproper epinions of Wr. Showers bu./t
Test, 20 L MPrepes iipn oF quilt V. olate:
the r/ég)n“ t2 a tair trial. LS. Const. amends. Vig X1V
See afso Whsh. Const. art- /,§3.'\ StAfe V. Suth erb%/,, 138 Wp.App. L9,
. 00 # * counds, 145 Wi . ad 820, 205

: ’ Lo 34940 (3009)-

Q8]

tun

a /l(’ Q }I/'

jnay,pmlpr[aﬁ_ for epL0.81) testimon y ‘N Criminal teials .

| A hese a 2JViN cwtlar, ressro £
persopal belief, as tr the qu b of 2he Aeteadant, The ateat
of the accused, or the verac.ty of W tesses) Whether

other teshmony tonstitutes an  mpeeper opin Af <7u¢417‘

epe v h ‘rrumstances o Y ) Aur o

[G.0)

q_5-part ,‘néom‘r/y. State v. Hudsen, 150 wWn. App. 646 653, 305

ec.tre natur the ‘ 12 _Nafu of //e 3 ,
(4)+he Lype of defense, and (5) the other eviderice before
.| Zhe triee of fact. ? Hudseon, )50 Wai. App.at &53.

wbeﬂngr the accused diove in 6 _recKless manner 15

L ad oF 38
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an_elentent of affemPf/‘nJ to elude a_ pursiupg police
vehigle. RCW d6.tl.034 (1). The touct perm ted expliet

opinion testimony on Hhis issue.

Here, in respopse fe direct questions Ffreg He
S?’-Hth’,. cack of the thiee [aw enforement Witness tectitied
thet Hir. Shwwers deove repKlessl = RP )2 (oHicer Fuller);

PP 52-53 (officer Z.i/v/nan),; RP So (Deputy ﬁSh’ey)-

Add tienally, officer Fudler and Travis Wheeler sack test fod
that a safe 5r19t’-€€/ fo_drive docon He /7//(;/ wocld heye

\

been 10-15 mph. RPL 20, 42. sver defense objection , officer

Fu/[ﬂ‘ alse 7’?57931','&/ ﬁtaf' a ,gersan o the a//e/./ ©rG s a0 efe(/

by Pl Showers's /f/'rlzg;. RP18. _ilnder +he Fectors
outlined \'n Huz/son; this )Lést‘/‘maﬂ/ Ny, Fr,‘noqec/ e Showers

[L9ht #o do process. Hudson, (50 wa.App.at 53. LooKing frish

9
to the type of 13/ tness. eacte Jaco afprcement witness weaes

,jperm,#ecl a4 7L€S1Lf€|/ /’/LO% ﬂ//»ﬁmders ch/ é{éﬂ (//‘/L///;?

reck Ioss//.z- Zd. 7Z(fn/\ﬂ0,,L12éx7L fo_the patuce of the testimeny,
each offirer used the werds of the statute , fé’.s,pom//%g )
questrons Loonted 'n derms of Fhe rocklss element of Fhe
boxcﬁznse. zd, KQQaqr(//th the neture of the Ma,fdaes7 convictm
Lequired proof that W Showers drove ina reckless mranner,
K The pext foctor for analys's s e nature of Fthe defense:
M. 5Aower‘$’3enem/ denial '.04* each _element at 1SSUl .
E;(am}n,‘nda flnally the other evidence befoce the Hrier aﬁfacé

alninst every Witess 40 the neident ﬁfov[déo/ ax g"mgcqlgec

; @pIpion of&zu/'/f- Hudson, 150 Wp. Hpp-453

‘a3 orF 3%
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Fur%ermm‘e R f’/)c court ﬂeb’ec/ e?ﬁp/t\(l/.*/;/ an Devptuf,/

Hshley's 6pL0100 that Plre Shewers had driven recklessly

‘n K ﬁ/‘rm{hoq of facks to Hhat efboct. Finding of Fac/él,c,P(o.

. v
The court alse spec,hically found Hef a sefe 5/’&%/ 4o o, ve

dowp the alley would have been [5mph . Eindyng of foct so,

CPlo. The only evidence requardsne a Sofe 5,0eec/ o Arye

down_ the a//e/ Came /g the Lorm of /)ﬂ/erm/‘ss,'b/e

LY TV IS Leom Travi's Wheeler and otficer Fulfer. RP 20,43.

The teial Court erred b}/ m/m/}%‘gg and fe/)//m

upey [m,oermigsjél/e opiunion testimeny as Fo WK- ShoweLs'

qult of ah‘emoﬁnq P elude a pLLsiing police Vehicle.

Sm"/nerb;/ /38 WA pp. ot b)?e The azémss/m of Fhss Lol per

I“/q/J becatse '+ had afaa%mq/ anel /a/e/z/,f/aé/e |

-

Coﬂs : : be seey b et @xXpl,c .

olapce & ¢ te : oF Foct: Ja
Wp. App. at-934. )4C(Lorf//ba_//¢/,. Mt Show €RS femviction o7

o

doam‘ 7"/‘ fee /?MA/ be L g/er&’(/} cz/yo/ //;e CAa{‘qu fema/;o/g/

Lora_pews Friale Z4-
The court of Avpéals DIV. IE _erred i up/)o//;gy

71/ </wweles convictier) and not rgﬁqu(/nzy for a nNew
11 ial do to the Tpeffeetive ossictance of
Counsel o _Ineffective assistance pf tounsel 1s aen issue
of _constitutional maogn/;‘m/e thet tan be raised Por the frist

al. A o WA 2855, 862,215 Po3d177

a4 0F 32
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Pre| judices the defeadont. Zo. (2. /777;1 Strickland V.
. e S LlS, &7, 104 S, Ot d052 , 80 L. Eof.2d

L74€1984).
Hp o showers trial tounsel peavided ineffect ve

as o tockical £/£C/§mﬂ. L S. Lonste Amends . VY, S X1V, Ky/lo,
W, 4 See’a/oWa L tonst. art. 1822.” The arcuced

15 pre Jud'cec/ by the Aeficient performance £ there is a

reasonable prabab L'ty thet .t affeeted the putrome of tHe

3 .oroceed',ngs- Zd.  Failure to obyect to OR SeeK Suppress on
. N . A‘ . “~ . a

:"i when there 1s ne valid tactical teasen for the fa'lure -
v cKson, 138 Wi.App. 22, 333, 158 2007);

State v. MecKelson, 133 Wn. Bpp. 431, 434,135 P. 349/ (2000)."
| Wte Showels’ trial counsel did not seeK cuppression of
| evidence )//ecm[/./ seizeds HS outlined abeve, officess Jacked
a_warrant or other fawtel putherity foe the searcl of He
back.oacks found /v the truck bed.

Bbecause of Fhis, defense tounsel’s performaﬂce was
deficient. Meckelson, 133 Wi, App. ot 436.

Furthermore, the eccor was preyudicials Suppression would

| have /’egu:'/‘ec/ A smissal of Hhe drua c/za/éqes. Trial tounce!/

; arqued € +€ ‘el ' /, M)‘ é s /hSuﬁffc;'éﬂf

a5 oF 33



evidence inKing Mp. Showers t0_the stems seized, but

!
|

} Failed to rarse the same araument in a motion to Suppless,
|

70109/04/070/' - . s Je SHoer's Q

R
| preyudiced by lounsel’s failure to make that o spositive miotion-

(¢

Id. Similarly, on ofl but ene occasion, trial counsel/
Lled o ob epeated | £ ssble oo
) ers’ quilt o e elud,. c. RPIS

/ .

-;’be a ' I v ’ 4,\/: f e/' A7 I1% 'g

| pPLNpNS . Defense Lounse! fez'cg;ﬂ/'Zea/ as_muchk +n /ﬂalﬁhj

1 s stagle pbyectisn, but fa.led to_protect Me.showers From

+the _remainder of the ;OfeJuc//‘c/;z/ testimony's The error

| Was prejudfciql}as ran be seen From the court's ‘/;'/Ic//'ndas

whi ecr i el eputy Hshley' 1 éer
F;‘nf//ndzg of Fact b, L Pl ‘
e Showers ' teral tounsel ,.Ofal/f'g/ecf weffective assistance.

He Should have moved #o Seppress the C'//“L(a evidence , ond.
he should have objected to mpémissible ppution testimeny
) 1ple _bccasy, . Shewers’ ¢ty shout/ be
reverseds Kyllo, /ot Wi.2d o §2/. Mg, Showers's conviction
Shouled be remann edecd 149/‘ a _néw) /'f/‘a/ 7] //‘(l/{_lL of

the jneffective assistance of (ounsel/ DAvid Hatek

provided . Kyllp 166 wi.ad of 331.
The _tewrt of appeals erred /n ufﬁt’/z/fﬂ/ MK .

Show e awiction: / » val/d/ oW

? Waive /'I/S $7Lﬁ/’€ [‘oﬂs*j*u*foﬂa/ KI.OQU fo a ﬁ/‘a/ b;/ JLLlef;/a

|
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CG/LS‘/’/}LCI'/{O&:;I 1SSUES are fehéwed t‘/e Neovo l?ﬂ@eV,#,Lo?‘i/ 10'31’/

at $78. A man.fest error affgﬁ'%La const futienal % s piay be
rarsed for the st Hme on review. RAPL 2.5(a)(3); Stdte v-
Smith, No. 29832 -9-T 298 P.3d 785 259 (Apsil 9, 2013 (smird 1)
see also StAte Vi w)i(lidms, 23 Wn.App. 694, 695,598 P-34 73) (1979).

Wash. donste act. 1221 and §35’+Jfﬁl{1;€/é jreafer ,.Omfegf/an of
the mg/nf fo a_jusy trial /'Aan r/oés the Sixth Amendirents

AS Withmany other constitutronal provisions, the r:%/f te_a
Jury trial under the WasL,'aa#on State tonstitution J's broader
than the fedecal Jj:i/ﬂ‘ Lityof basco v Wure, 98 Win.ad?7,97,

k83 Po2d b8 (/922). j})e Stape of a previsien of the stife

Lopnsttution i determined ¢t respect to the SiX Henexelus ve
factors set farth in_state vi bunwall, 106 Wi 2/59, 720 . ad 208 (1954).

The Q/lccu L%? fu[ﬁgcl o waive_a constrtutsenal f/e//lf Yar.eg

depe

JA(QL&%Q__'L'[,_QL&JML(__QQ) (outlin. na the SAMOI[LQ f‘eza/rea/ fo Waiye

#er‘vl e/f -Represertaly 7‘e obinse /aJJozo’ﬂs;

263 P.3d 123 (Q04) (out‘/m,% the shwiai f‘egu_jrec/ for waver of

h : Ua; a yia & W 14 3 sh /:' es
that wa,ver of the state constitutional Cf;zéﬁ o _a jury triz/
‘ hiohepr show., el under # /Xt et

Analysis of a topsttutisne! oroy <ion bé’?cﬁs it ends w/ZA

the text. State ex rel. GAlWEYY, GRmm, 1406 Wi 24 945, Y59 -40,

8‘7 C ‘< ’ e

> )L/zé/‘g contexts Galla ey [l Wn.gdat 459-4e0, The gggshﬁ(f,'on
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must be construed as the Framers understoad i# in [ 889.
S € Ve W O 10. & )

HArte [52] pieserves the nO_Ez# fo_yury friafs “inviolate.”
Thi's term ““connctes nﬁemg_zf_ﬁi_/ﬂi&zsf #rafecflz,é-”
ey. Fib Corp. . ' 2 74 (/989D

Art. /§f9a170for/z/és Shron 2y Jrarm‘ec/, vy 72 Fhe Jury s%sfew .

The specfric mention of laffgs i1 the  copitoxt of “ eriminal

I”foseud’mﬂs and _the manc/afom/Jano uczqe emﬂ/oc/ec/ by 7he

i/ (“sha/l have the ne;/Lfg .o f; ch ve a sgﬁec;}g wubl e

rial b jel Jur that the ULy trads tron be

a_ffuded_ﬁz_aﬁgzﬁ_éf respects

Szém,"é‘c@?t d. Hepeaces i the ferts of paralle previsioas of
the federal ad state constituteons.

The Second fowiwail foctor /ega/‘res analys,’s of the Aoferences

betweey the texts of parafle preyisions of Hie fecloral oud Stute

Cerntitubione. Wash. Lonst. art: | 821 has pp federal Counterpart .

held thet wnter the Wasi, % ten Consktution “1o cffense can be deeyed

s reit ‘ 26, Fes a fr/mes

Hlace, 98 wa.2d at 95-r00. Thi's js i centrast 1o the mere bm,ted

Profﬁcﬁ‘oni avelable under Hhe feders| tegstitutron. Zd. |
Thus, ditferearces in the /anoguaae between e stote aud

Pederel ropstitutinas faver an Ladependent applization of the stote

Lonsttution.
Sthte tonsbitictionsl aud ocrmmon faw /ﬂ'sﬁz‘,/ domenstrate

3. 7"[14% the drefters of 7%4 wﬂS/u'/(lyqf&/l &//.ﬁzﬂ%/bll /}/fmz/e/ | fo iﬂfc’A/@f
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Wacyep reguifes more +han Simple asséitt.
under #he thicel Grupisl) foctor this couwt must 100K te
stote copstitutional and Commeon Jaw histery . Hrt. 4 391,

Washinaton ((J,DfQSer}/;sf/)e’ r%ar/# as 't existed ot common laws /g
the teritery at the time of s adapbion.”’ Yce 98 wn.ad ot 56 -
see afso State Vo schaat 109 Wi 3d 1, 743 P- ad ado (1987) State V. S,

180 W, 2d i35 )51, 75 Pa 3d 93y (2003) (s, 2h IE) . S1Ate Ve Plartin, 171 wp.

ad 521,531,353 A 3d §72 (3041) In j559, (whep the state cordtdsg
| was_adepted, thece was a peagly wniversal unc/ersfam%zf,jzagw{m/
the state territories, that Fhe j,ag/\f £0 @ Jury trial 1 /éLﬁzf/
0as€s could not be waived . see ébg-; stafe Vo backioood, /3 WIS .

503,405 ()3 22) (“The P/\'%Af to e jury triel cap pot be wawed )

Stite v. larrigan ble 0 fowoa 43le (1585) ] Cotdlway ¥, siife, IS5 Tex . ChiApp.
Y65, 417 (1832) (A detendant “piny eoaive aizy r(/721M except Hiat of

13! al by Jaury 10 4 ﬁe/on;/ Case ) U ted states ve fﬁ;//oﬂ L E.

| Y7047/ Ceee. Kan. )853) ("This isa rz&fz/hr/’ whiel connot be o ved,
and + has been ff%)c/a#/y held that the trial of a criming/ Case
before the towrt by #he priseper's tensert /s ecroneous™)s

Un ted states Vo Smith, )7 F-510,5)9 (¢.c. Mass 1833) (sm/th TL)
(“7he d/steict \'r“‘ngJ" this c/}‘s%n‘cf haye 7‘/104%/& fhat 4 apes

EVER) beyoﬂ/ the powels of CC‘/'}daf‘ejS o /Aﬂr‘m,#/"g; the qeciised

1o waive o frial b}/v)u#/; aud have never tonseated fo fry
the facts by the court...”)

This traditen was ceoted in tHe commen lavs?

Thére _tan be no Bwéihm thet, af commen law , the 0,74%_
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reCoém{zec[ Hibunal foe Hie tricl of the cuilt of the qecused
under an_tndictment For Felony and a jolea of /70/0941,/44 was a
Jury of twelve men- 4 BlacK. Com.34F; | chithe’s crim. Law 505 2

Haje's Pleas of the ¢rown 161 Bacon's )‘)!a,a‘cd/o Ao Juries, Bej abenitt
£ Heapls Lead. Cas 38700 The teial of an indictment for o telony

by a judae without a sy rias a ploceed,na wholly unknown
7/ J d 4 !/ F'4 7

te the commoa law. The fundamestal fzm'/)c iple of the Sygfeﬂ
11_its relation fo suchk frials was, thet a/l Juestion s of fhct
sheuld he defermiped 6g the JUry, guésﬁ’oﬂs of faw &/ y be/)(;;,

reserved fee the Courts Jff%ury of Fwelve wen bél'ﬂog) h <

(W]

(@)}

On/yJ%c)a//;L Cop st tuted toibhunal 4o He 4e.2l of an s aditment for
Q 75&’/0/}/./}. 7 z?é(:éssar,'//ib//aoﬁ/mf the court of _}u%'cm 'S no?

Such 40, bupal , and that in the absence of @ yucy, he has vby /2

7o Jur:Sc/'b//b/L. There (/s pp. jaw which autherizes hom to s, # as
g subst tute for a ULy ﬂllé/‘JrO@ffOf‘m there functions i'n suck

caseﬁ\fqn/ L he a#é;nfﬁ/s to da 3¢, Z)/S ac’t must be /‘ééruam’e(/ as

Nugqatdry/ o
d 4
Hareis v. Pesple )28 11 - 595, 550 -5G, (HL . 1859),overpuled /n pact by

| )050,0/4, eA Lels SLanson Yo FISAeQ. 3Yo I, 9256 (/930).

The Cd’/?&fr‘z‘uf/baalgrofo/ﬁé'ﬂ'on aOc"m/ns/' walver of the
Jury f'é)}”L was Fhouaht to be hased in < the Soupdest wﬁcelp#/"m

of ,.oubb(' loolic/:/-” Stnte Ve Carman L3 Towa /30 )3) (/834),

JﬂCCOo"d))bq o the Towa Supreme court: Life aud liberty are

too sacced to be placed at _the dispesal of eny one man and

a IRy /s "ble . The . _ €

Llnalz,l/}/ ntluenced b Y his donsciousness ot innme ence , and

(30 JoF 39,
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S placeng wndie contidence in his eiidence would, whey c/;agqea/

Lo Fh orime, be Mo one mest ens//}/i'ﬂa/uce;/ Ao aiyve his <afe

" quards.
J

Larman 3 Towaat 13).

HS these aLl/’Aar"f',‘QS show , Juaé?ei' /'/lfoc}/q/wu/' Hie sation

belieyed thef a pe]on% c/mrdqe could enly be tiojed to a Ly

Deala,#e +his ,ﬁi“em"//ﬁg view, the nézsA,‘%njpn territorial /émsiaﬁgre
enacted a statute 1n 1854 a//awyzé? “L+The debesdtept apdd

#.[‘aﬁecub'n; affecney with the assait of he tourt L+o] subm?

the trial +o the court, except in capital Cases.” Laws of

W:)sh:'nfivn *émm;g. C}:a,n%ej 33 Sectirg 349 (/254 -1903). However, Fhis

. . - 13,74
exper.ment did not survive tHhe ioaés‘aé)e of Fthe censtitution'” The

Lramees would  haye been aware of both # € prevaling wiew

(a/es‘cffber/ abeve) and +he terciterial ’f’U{'L/'s/aﬁtfe 's exﬁger{mmv‘-

The 5%ﬁ/? Constitutional and Commen lavy /7/.1&/‘% Shous thet
he " A 1e o rra At teral te be
waiable « Tt necessarly follows Hat, /E the shtute pamitting

Wea ver /s consf'h‘—uf/brm/) JF must at least feéauu”e a A&;Xer S/mw/néy_

than resuired wnder the much Jess s%kmdqaﬂf Sixth HAmendinent:
_Gunall factar three favors the /nfer’.ore*w%onjr“ art. L§ 2]

v . Q1S »

#4,) FPre- ez(:s#mé: state Jaw dpes ot 5%45% Ahol toa,ver

of Fhe state constitutional f/}}(} 72 a Jury tiral may be
made absent a f/zgmbc)ZL L/ﬂ//ﬁfS?é?/)(é'ﬂO/Q of the Q;Af.

The fou rh Guwall factor  directs examination of

(3] eF 3%
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Ofedx:sfma state law Whick * May be lesponsive te concelns of i

Sy tgﬁﬁ{ Z”f before f’ée,{ are dgo/&:sSegz b;z ark ZA‘;MZLLY_MZM.M_L_

Claimse” Grant Ceunty Fice Pt Dast NO .5 k. &1ty of Pleses Llake 5o
Wn.ad 791,809 83 P- 34 419 (éoo#)jguof/ﬂép Guawall, 106 Wi 2o/ ate2).
RLEW /0 .01-060 ¢ 1. alyer A e rrakt k exc

l‘H C@’Q/-ﬁil Cq)iéi/{wﬂ the Gssent of the Couf"f.)) 7114* yfot:s/on

does not_describe, hpwever, what 5/;;@;,;§ /s r%qu/gc&h order

for the court to gsseat to the waiver. RC W [0-01.060. Likewse,

CrR (ool Permits a case te be without a qury but dpes net desctibe

the S/w@ng necessacy to Fiod 2 valid waiyer of the r:74ﬁ te a_yucy.

Pre- ex:;'v‘{nda state law 1s thus jnconclusive « Nop - consh tulsond

aa%/vorlﬂ does pot we?/q 1 favor of o against the PEERCRY, uesg;/

by Mre showers.,

5.) Differences ja structure betuween the federal and state

CC’I’IS*t tutions.
The Fifth Gunwall Lactor 0.1l always pont toward

ﬂufsulnq an _independeat State Constitutioned analysis becsuse

Hld ‘Péc‘/élcl/ constitution 1's a jra/ 1t of pawﬁf‘ fu\m the 5*4#35'.
While the Stote ronstitution represents a [omifation ef the stats's
Power.” Shate V. ymm;_ﬁr%B W .24 /73,180,867 P-3d 593 (1954) . Hs

‘n_all contexts, this Pactor favers indepeadent appls cation of the

State copstitution. L.

[o*l W7ah‘g‘s C‘{ Taar‘h‘cular state interest or Jocal concern.
The s/xth Gunwall factar sleals with whether the issue s a

matter of ;oaf},cular _state interest or local concern. The
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- db/// fy of n1) accused per;cm f)ms_emfe;/ (1) state court Fo

effectyate a waiver of f:;};);fzﬁmamufe&/ by the state

constitution i's purely a matter of State roncecn. see SmA) #,

150 Wie 2d at 152, Gunivall Lactor number Six thus also I;Oc;/"/#S' to

an )nc/epen(/mf application of the shte constitutional provisien (o

this case.

7.) Conclusion: Gunall analysi's_establishes tHhat waver of the

| _right to a jury tral under the stete constpution gfgfkes a ézy‘qégf

5‘?&»//7 g then thet under the federal constitetion.
Five of the six Gunwall Factors establish thet a waiver of

the state censtiredional ffdojn‘ﬁ a_jury 114/ l‘e}zujrgs a f}’zcroaoqL

undérsﬁwc/fnog of the ciaht. Factor four ({oreex:stmao stite Jaw

that rs not of conshitutional dimension) does se? Comtradict tus

Conelusipile

The tlaer of the m&;/,%@ agury fral in this gese
V/olatee Wash. Consts art. ), S31 and 33, ﬁacom[ﬁdgém)ﬂf‘j/}awers‘

tonviction must be reversed and tHhe case remonded to the trial

Court Por a Jury trial

D. Mr. sheuers’ waiver of his stafe tonstitutione /':744/ o tr,al

by Jury was m*ﬂﬁo&‘%{g , 1nte //,7@,1t; apd Voluntary becoyse +he

record cloes net preve that he %/mr‘ou(;;ﬂ,y understred ///61?;#

E and the p ractical and /?al z:onSeZueﬂces of #s wavers
l

The Stafe ponstfudienal r‘/‘aq/u t to a ucy trial s Cealously

54&/&’?4]’ by the courts.” Hubeurn Mechanical Inc. v Z—}/n/:ﬁaﬁ('oﬂs/-,

(33 0F 33
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Inc., 39 Wn.App-493,892, 951 P-ad 3)) ({998) . Hny purported

|
o |

i paiver of the [mlzi to a_Jury #iel should be ”/Ict_fzowif./)coﬂs’m«{
|

in favor of ioreSeerdq the r‘%z/n‘.

W.lson . Horsley, 137 Win. ad 500, 509,974 P-2d 31t (1999)-
The hurden of T,orcx/L'ng waivet of a ecopstibutrenal right rests

with the state. State Y. chetty, 167 wn.App. 433,439,223 F.3d 9z

(2012). Abseat an an/eaua/’e record to the con %ﬂ;@/ ‘every reasenable

oresum.ojma s/taulcl bf_/nQ/CI/CIe(/ aaaamsf Waiver of a_constitutional/
Light: State V. stone, 165 W/bﬂ%ﬁ. 29,815,268 L. 30224 (do/A); seealsp
Johnsen v. Zerbs?, 304 Us S. Y58 Yoy, 58 S.ct. [0/, 82 L £ )0l (JI38)

(“Weuver of a consttational f/gh‘ st C/ecr/v Cons.st of an inteitivaal

. /’ellnzdlshmenf er abanc/omeﬁ of a Knewn f/(qr/:f or V;Oo‘/V,/%c'?e-))-

Hﬁowmaq and_¥oluntacy 'L she or he JacKs a f‘llc’degz/t Ll/k[(/'sfaﬂ//)\zfa of

%/;ei;(’jahf. state V- Hos, 154 Wh. App. 238, 250,335 P- 34399 (0/0). Tn

other (;Qzﬁe)(*s} courts have reém,(,‘rqd an atbirmatiye -S/;ow/néz thet Hhe

accused perses was aformed of the details of Fhe r%q/zf gad all

.| Practical aﬂa/l%?a /chwsegaeﬂce:s of #he walvets see ebg. Robinsen,

Faretta o California, 423 (oS- 800,955 cfe 1525 ,45 b EA-5 L2 (] 975)

{ l‘faa[dmdo waiver of +he f"Q/IL to_lounse/); Miranda v Arizena 3 8.5,

Y30, 99 S. Lt ikos lol, Ede adéiﬂ“i&lz)(f‘eruaﬁlna weaiyer of the rm/nf

to cowasel anel the gr,v//%ze aa?a,rlsf sgz[—,nc r:m,ﬂaﬁm)-lﬁ Fare#a#

for e)mm’ole) the court held thet vald wawer of the rgl*fo Counsel

T
| ,
2| Ngul'fer/ a S'Acwm&LM the record that #he accused was macle

Guere of the dm)deers and f//'sac/za,zfadqes of waiver and that he

(3¢ 1oF 38
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Lot Knpess whathe /s a/a,r)g apd his chece s made ;J/%/Leggs 0713#/7.’

Y42 UsSe et 935,  The m(’;/:f te a yucy tiial sncliades, iater alia, #he %Q/J

10_parhicipate in qury sefection, the r,('ja/n* 10_thewe the Jury onstructed

on the presumplion of inpecence and the stafe's burden of proof,

and the rz&a})f to_a unanimoeds verdict on each c/m%f?e and a(%am'migy

factor. Stafe Ve ZRby, 170 Wi.2d 274,24t P-3d 290 (3¢} State Vs Bennets

Lol Wit 9dat 307 state V. Kitchen, 1o wiad Y03, Hod, 756 Prad 105 (1989)
In re Beto, o Wn.ad 492, 49/, 230 . 37489 (2009).

The record does ot _show that Mr. shewers wies adyised of

Cach of these Hhhé:j. Instead, he was feid anly Hhat he wasaq,'g’//&q “p

+he [:Gajf o Chaye 13 r“’*‘x’?—k sit sier there to Lhis] jett and clecde
pohether 4» aCZm/# Chim] o wohether to Liad I'b:‘m]gur/f%/-l) RP2-3. His

Wiiten waver steted only that he vas waiygig the l‘:('rT,'Lf te an fmram‘/‘fal

| _Jucy from the County where the offence isas a[[éjzeo/ fe hive beea

N Lemm Hed s Jug/( Trial Wayver Form S uPp Ch A/f/lCL&QA - Shewers

diseussed lz,sjjéz}is with oounsel, e detals of Fhat discussion were

Tﬂfm/z?/ec/ RPi-3, On -fllls f&‘of‘J; /'l/' /5 zm,oosixL/e 12 cope/uyde féclz/’

e Showsers had o full me/ersfque/m?a ot the f,éy_/;/s he was wmw'ﬂog;;
Nor coes Hhe record estoblish 1hat he made his chosce “wirth

2yes Oﬁ{ﬂ-” Faretta 4aa)l.s.at 535, Wr.showers' waiyver o hic stat

ronst tutional Ciaht ko toial by ury was det Kamsing , intelligen? and
d A g’ A i

Valuntary. His tonviction st be ceversed. Wash, Lonst. art h3ap/ €22,

£.) Pierce and Benitez were Lireagly decided and should b ¢

reconsidered.

M/'/#tﬁotf lgaq.n ) ‘ ) eals has
g3 7 ; A
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2 of the state ponstibubional f;él/tf. State ¥o Ben/tez, NO - 42430-7-1, 203

WL Qe 25 = P.3d- (June j1,3013): Skate v. Plerce 134 wy).  Ppp. 2¢3, 144

P, 3 Lio (2000)e Both clec;sions rest on pricr tases th at r//(//lo/'

9013 WL2bobJ5) — P 3d — (uf,-%g state v Bread, 55 wi. App. 250 750 3l

£94(1989) and State v. fega/[ 134 Wi).ad 79, 85’/&;(/979 (954 Plecce, i3y

wa. App. at_p13-id (2,4, Ibgrzﬁrajd a/)/sfeqal/)
W.thout e, ﬁxﬁmn te_gutherity, boM Benitez and Prerce holel thet
Qunwa ay/sis is_itrelevant to wouver of Stafe ;:onsbﬁlfz‘ona/r%ﬁfg.

Beontez 203 WL dbciedsi,=P-3/~ (“bupisall defermines the scope, riof #4e

warver of a constihitienal f%’/f”); Prerce 134 N Appe ot bt (' bunwsl/

addresses the exteat af a_ tight and pot beow the cisdf ia question may

T /A—] g
/), But
vacy d#oe,’n/qu o0 the pature of f/;:fL,‘UaA%. s2e €y Vermiflion, iia Wi

App. $4Y* Robinson, 72 Wiead 283« The pature of the rr(t/qUste/f

determ nes whahi;’egufredﬁr waseer, and the patuce of the /"1}7 A is

€/’1#1‘re/+/ d’elpmz{éeaz‘ on_Gunwelle Thus valdity of any tdeiyper of a

state constitubienal r/‘wgl\% cannot be determined absent Gunwall

ana y/s;'s .

reconsidered .

The record doe< iiof shew a Val,d woaiver ef M. sheweg's

st be reversed and the ¢ase remanded for a pnew trial.

{310)0/:;_3_5_’_
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CONCLUSION

I, Shewers' ponvictiens must be reversed « The du(/mo? cﬁagze

Nust be _remanded for a4 pew 4rial becausé Fhe contictlen wag

based /n wart op ‘mpirper opinion evidence, to which eounse/

Lmreascﬂab/y faled to ob}e('f.

The d”ﬁ/“ c/la%(:es must be _dhsmissed because the evidence

was (asutlicient for convictione Furdhermore, the evidence

‘ntroduced at trial wias ///%m//;/ Seszed £Q//ow,'nO? q_arrentless

search, And defense cowunse/ unreasenibly faded to sceK _a

SL(%‘J'()I‘QSS/'LV? 0'[ z"/mf c’i//déﬂ(‘é.

£ the c/ag; c/mrdoes are ot 4. isorissed Wre Shewers Js

Dot e<tabli<h dhet bus ucy walyer wWas KNOLO/;'QO?; /}77‘4///034@

and velunta 2
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V1. CONCLUSION

Based on the foregoing facts and arguments, this Court should

accept review.

Dated this 24 dayof MUlGUST ,20 /2.

wzggéﬂm 5-%/@4&4&

(Print) W s/lia)  Boyp Showews
Petitioner, Pro se.

DOC# 9424s¢  ,Unit & -2/] -L
Monroe Correctional Complex

(Street address) 2o 700 ¢/ 77 rd AVe S £

PO.Box_777
Monroe, WA 98272
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IN THE COURT OF APPEALS OF THE STATE OF WASHIN

DIVISION II
STATE OF WASHINGTON, | No. 43996-4-II
Respondent,
V.
WILLIAM B. SHOWERS, UNPUBLISHED OPINION
| Appellant.

HUNT, J. — William B. Showers appeals his bench trial conviction for possession with
intent to deliver heroin, possession of methamphetamine, and attempting to elude. He argues
that (1) insufficient evidence supports his possession convictions; (2) the warrantless search of
the backpacks found in his truck bed violated his rights upder the Fourth Amendment1 and article
1, section 7%; (3) admission of improper opinion testimony denied him his right to a fair trial; (4)
defense counsel’s failure to seek suppression of evidence and to object to improper opinion
testimony constituted ineffective assistance; and (5) he (Showers) did not validly waive his state
constitutional right to trial by jury. We affirm.

| FACTS
I. CRIMES
On July 6, 2012, City of Raymond Police Officer Eric Fuller observed a pickup truck

traveling with a defective windshield and without a front license plate; William B. Showers was

1U.S. CoNsT. amend. IV.

2 WasH. ConsT. art. I, § 7.




No. 43996-4-11

later identified as the driver. Fuller observed Showers exit the highv&./ay and turn into the town of
Raymond. Following Showers, Fuller observed him drive through a stop sign before pulling up
to a curb, where a femalg exited from the passenger side, put on a backpack and a baseball cap,
and walked away at a fast péce, pulling the baseball cap down over her face. Showers quickly
drove away from the curb.

Fuller follovs;ed and activated his emergency lights to stop Showérs. But Showers
accelerated to approximately 50 MPH in a 25 MPH zone, turned onto Highway 101 at a speed that
caused the pickup to sway, and spun the pickup in a complefe 360-degree turn in the middle of
Hiéhway 101 before coming to a stop, facing the opposite direction of traffic. Pacific County
Sheriff’s Deputy Jonathon Ashley observed the pickup’s spinout and had to brake and to pull
. over to the highway shoulder to avoid hifting the pickup. As Fuller pulled up to the stopped
pickuﬁ, Showers revved the pickup’s engine and sped off past Fuller into the oncoming lane of
traffic, heading back towards Raymond. Fuller followed Showérs; Ashley joined the pursuit.

- Off-duty City of Cosmopolis Police Deputy Chief Heath Laymen observed Showers and
the officers enter and exit Highway 101. Sitting in his opén Jeep outside a Raymond printing
' 'shop near the Highway 101 merge lane, Laymen obsefved Showers drive past the pn'ntihg shop
at an estimated 60 MPH in a 25 MPH zone and travel into oncoming traffic, causing at least one
vehicle to brake to avoid a head-on collision With Showers. Laymen observed Fuller’s fully
marked police car attempting to stop the pickup with its activated sirens and lights; Laymen later
identified the pickup’s driver as Showers.

Showers sped through Raymond at an estimated 50-60 MPH in a 25 MPH zone, driving

through at least two stop signs. Standing in a park next to the fire station, City of Raymond Fire
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Department pé.ramedic William Didion heard tires screeching, saw Showers drive through the
park dirqptly towards hi£n, and ran out of Showers path to avoid being struck.

Fuller followed Showers traveling down.an alley at more than 20 MPH over the
alleyway’s safe speed limit toward a child sweeping rocks and garbage in front of an auto parts
store.. The child’s father heard tires squeal, ran out into the alley to find Showers’ pickup a foot
away from his child, and immediately pulledlhis child out of Showers’ path.

Fuller contir;iled to follow Showers out of the alley onto Alder Street and proceeded to
the intersection of Second and Blake Streets, hoping to intercept Showers but could not locate
him. Fuller stopped at the intersection of Second and Alder Streets, looked to the left, and
observed the pickup abandoned in the middle of the street, with the driver’s door open. Officers
approached the pickup to ensure it was unoccupied, tqok the keys from the ignition so it could
not be driven, and then began searching for Showers. Citizens in the area pointed and directed
the ofﬁceré to a local establishment, where a sweaty, out-of-breath, shirtless Showers was hiding
in the restroom. The officers took Showers into custody.

Showers’ Community Corre_:étions Officer (CCO), Linda Tolliver, was called to the
scene, where she observed Showers in the back of a police vehicle and his pickup. truck with its
doors open. In her capacity. as Showers’ CCO, Tolliver searched the pickup, located several

backpacks in the bed of the truck, and, with Fuller’s assistance, searched the backpacks?; inside

3 See RCW 9.94A.631(1): “If there is reasonable cause to believe that an offender has violated a
condition or requirement of the sentence, a community corrections officer may require an
offender to submit to a search and seizure of the offender’s person, residence, automobile, or
other personal property.”
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the backpacks they found heroin, two scales, several small plastic baggies, methamphetamine, a -
pipe and hypodermic needles. |
II. PROCEDURE

The 4State charged Showers with possession of heroin with intent to deliver, possession of
methamphetamine, and attempfing to elude a pursuing police vehicle. Showers waived his right
to a jury trial and elected a bench trial. At a pretrial hearing, the trial court reviewed the written
waiver that Showers had signed in consultation with his counsel, engaged in a colloquy with
Showers about this waive;, and ruled that Showers understood his right to a jury trial and that his
waiver of his right to a jury trial was knowing, intelligent, and voluntary.

At triaL three law. enforcement officers testified that Showers had driven in a “reckless”
manner as previously described. The trial court found Showers guilty of possession of heroin
with intent to deliver, possession of methamphetamine, and attempting to elude a pursuing police
vehicle. Showers appeals.

ANALYSIS
I. JUrY TRIAL WAIVER

Showers contends thé.t he did not validly waive his right to a jury trial. This argument
fails.

" Washington law requires that a defendant personally express a waiver of his or her jury
trial right in order for the waiver to be valid. State v Pierce, 134 Wn. App. 763, 771, 142 P.3d
610 (2006). But WasMéon law does not require the trial court to conduct an extensive on-the-
record colloquy with the defendant before determining whether the defendant validly waived his

jury trial right. Pierce, 134 Wn. App. at 771. “As a result, the right to a jury trial is easier to
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waive than other éonstitutional rights.” State v. Benitez, 175 Wn. App. 116, 129, 302 P.3d 877
" (2013).

We review de novo the validity of a jury trial waiver. State v. Ramirez-Domirguez, 140
Wn. App. 233, 239, 165 P.3d 391 (2007). A defendant’s waiver of his or her jury trial right must
be made knowingly, intelligently, voluntarily, and without improper influences. | State v. Stegall,
124 Wn.2d 719, 724-25, 881 P.2d 979 (1994). A written jury trial waiver “is strong evidence
that the defendant validly waived the jury trial right.” Pierce, 134 Wn. App. at 771. “An
attorney’s representation that the defendant’s waiver is knowing, intelligént, and voluntary is
also relevant” to a determination of whether the defendant’s jury trial waiver was valid. Benitez,
175 Wn. App. at 128 (citing Pierce, 134 Wn. App. at 771). Additionally, we consider whether
the trial court informed the defendant of his or her jury trial right. Pierce, 134 Wn. App. at 771.

Showers argues that uncier article I, sections 21 and 22 of the Washingtdn Constitution,
“a valid waiver of the state constitutional right to a jury trial requires a thorough understanding
of the right.” Br. of Appellant at 32. He argues that because the record does not prove that he
thoroughly understood the right and the practical and legal consequences of his waiver, his
waiver was not knowipg, intelligent, and voluntary. Showers also asks us to overrule our
recently affirmed jury trial waiver opinions in Benitez and Pierce, both upholding jury trial
waivers in similar circumstances.

Showers argues that the six Gunwall® factors establish that waiver of a jury trial under the
state constitution requires a higher showing than waiver under the federal cdﬁsﬁtution. Showers -

recognizes that we recently rejected this same argument in Pierce and Benitez, but he argues

4 State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986).
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these cases were wrongly decided and should be overturned. We rejected this argument in
Pierce and Benitez because, in those cases, the defendants’ reliance on Gunwall was misplaced.
And we decline to revisit or to overrule those cases here.

Showers presented the trial court with a written waiver of his jury trial right. The trial
court conducted a colloquy with him®, ensuring that (1) he understood his right to a jury trial, (2)
he had discussed the matter with his attorney so he understood what he was waiving, and (3) his
request was voluntary. These procedures show tlb'latb Showers personally expressed his desire to
waive his jury trial riéht and that his waiver was knowing, intelligent, and voluntary. The record

supports the trial court’s ruling that Showers validly waived his right to a jury trial.

5 The trial court questioned Showers to be sure he was knowingly, voluntarily, and intelligently
waiving his right to a trial by jury: .
THE COURT: ... Mr. Showers, I know Mr. Hatch reviewed this with you but
I’m asking you at this time, the Waiver of Jury Trial means that you’re giving up
your constitutional right to have 12 people sit over there to your left and decide
‘whether to acquit you or whether to find you guilty of the crime that the State has
charged. You’re giving up that right and if I find that you’re doing this
knowingly, intelligently, and voluntarily and I certify this, then in very plain,
simple vernacular, you’re stuck with me or whichever judge hears that case. It’s a
one-way street. I know you know this. I’m just making sure that is what your
understanding is at this present time.
[SHOWERS]: Yes, sir.
THE COURT: Very well. And are you in agreement with the Waiver of Jury
Trial?
[SHOWERS]: I am.
THE COURT: Did you sign it only after you reviewed it with your attorney so
you were certain you knew what you were signing?
[SHOWERS]: Yes, sir.’ '
THE COURT: Very well. Thank you. Did you sign of your own free will?
[SHOWERS]: Idid.
THE COURT: Any threats or coercion?
[SHOWERS]: No.
THE COURT: Very well.
Verbatim Report of Proceedings (VRP) (Aug. 31, 2012) at 3-4. .
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II. WARRANTLESS SEARCH

For the first time on appeal, Showers challenges the warrantless search of the backpacks
under both the Fourth Ame‘ndment6 and article 1, section 7,” arguing that fhe officers unlawfully
searched his vehicle without a search warrant. At trial, however, Showers neither filed a motion
to suppress nor chalienged the lawfulness of the vehicle search and the seizure of evidence from -
the vehicle. Because Showers failed to raise these arguments below, there was no suppression
hearing and no record developed on which we can review these first time challenges.

A party must raise an issue at trial to preserve it for appeal, unless the party can show the
presence of a “‘manifest error affecting a constitutional right’” under RAP 2.5(a)(3). State v.
Kirwin, 165 Wn.2d 818, 823, 203 P.3d 1044 (2009) ‘(quoting State v. McFarland, 127 Wn.2d
322, 333, 899 P.2d 1251 (1995)). Issue preser\}ation ruies “encourage ‘the efficient use of
judicial resources’ . . . by ensuring that the trial court has the opportunity to correct any errors,
thereby avoiding unnecessary appeals.” State v. Robinson, 171 Wn.2d 292, 304-05, 253 P.3d 84
(2011) (quoting State v. Scott, 110 Wn.2d 682, 685, 757 P.2d 492 (1988)).

Courts employs a two-pronged analysis to determine whether a non-preserved error is a
“manifest error affecting a constitutional right” under RAP 2.5(a). See Sfate v. Grimes, 165 Wn.

App. 172, 179-80, 267 P.3d 454 (2011). First, the court must determine whether an alleged error

§ The Fourth Amendment to the United States Constitution protects individuals from
unreasonable searches and seizures. U.S. CONST. amend IV.

7 Article I, section 7 of the Washington Constitution provides: “No person shall be disturbed in
his private affairs, or his home invaded, without authority of law.” WASH. CONST. art. I, § 7.
Article 1, section 7 requires “no less” than the Fourth Amendment. State v. Patfon, 167 Wn.2d
379, 394, 219 P.3d 651 (2009). A valid warrant, subject to a few jealously guarded exceptions,
establishes the requisite “‘authority of law.”” State v. Afana, 169 Wn.2d 169, 176-77, 233 P.3d
879 (2010) (quoting WASH. CONST. art. I, § 7).
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.is trﬁly constitutional; second, the court must determine wﬁether the alleged error is “manifest.”
Grimes, 165 Wn. App. at 180. Showers’ challenge to the legality of the search and seizure of the
drug evidence from his pickup is constitutional in nature. Thus, we turn to the manifest error
prong of the test.’
A constitutional érror is “manifest” if it caused actual prejudice. State v. O’Hara, 167
Wn.2d 91, 99, 217 P.3d 756 (2009); State v. Gordon, 172 Wn.2d 671, 676, 260 P.3d 884 (2011).
To demonstrate actual prejudice, the appellant must plausibly show that the asserted error had
practical and identifiable consequences at trial. O’Hara, 167 Wn.2d at 99. Becéuse Showers
fails to show such consequences, he fails to show that alleged constitutional error is manifest.
. O’Hara, 167 Wn.2d at 99; McFarland, 127 Wn.2d at 333. Holding that Showers cannot argue
for the first time on appeal that the search and seizure of evidence were illegal, we do not further
"address this issue.® RAP 2.5(a).
III. SUFFICIENT EVIDENCE
Showers contends that sufficient evidence does not support his convictions for drug
possession because (1) the State failed to demonstrate that he had dominion and control over the
drugs; and (2) the frial court’s findings of fact were insufficient to support the legal conclusion
that he had possessed the drugs. We disagree.
A. Standard of Review
Evidence is sufficient to suppbrt a conviction if, “after viewing the evidence and . all

“reasonable inferences from it in the light most favorable to the State, a rational trier of fact could

8 Were we to address this claim, Showers’ argument would fail because the search was pre-
authorized as a condition of Showers’ community custody and did not require a search warrant.






