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I, Hr. Jaifary Antondo Willis, have raeceived
and raviawed the opening briaf prapaged by my
appointad atbornay. I have found her azgumsal in
support of the srror assignaed to the insufficliency
of tbe svidanoa Lo ba withoub aerit. S$he has argusd
isava regagding the opexasbilivy of the fireaga whan
tha jury did not anter apecial weapon fiadings and
aog did the court impose a firearsn snhanced santencs,

Therafors, suanarized bealow age the addltional
:gkauaﬂs-fagyxaviaw that ave not addresaad proparly
in tﬁat briaf, gggaiiaﬁha‘haa dasignabsd tmé right
facts that supports a olaim of insufficient evidence
to establish consbructive possession a@vgaﬁ by o

the x@&@ in Qta&a vgrﬁaliahanm



A, ADDITIONAL GROQUHD ONB

T. THE BVIDENCE IS8 INSUPFICIENT T0 SUPPORT

THE CONVICTION FOR UNLAWRUL POSSHESSION OF A

PLIREARM

The State falled to prove Willis was gullhy
of the crime of first degresa possesaion of a firearm.
The evidance is insufficlent to show Willis was
gullty bacause the "pm&smwmion" @lmm@ﬁt of ﬁhﬁ orine
wag not proven bayond a reasonable doubt, The
conviction must therefore be reversed and the charge
dismissed with prejudice,

Dua process regquires the State ko prove all
nacegsary facks of the crime beyond a reasonable

doubb, In re Winship, 397 U.8, 358, 920 s.Ct, 1068

{(1970); state v, Hundley, 126 Wn.2d 418, 895 p,2d

403 (1995); U.8. Const, amend, ¥IV: Wash, Const.
art., I, § 3. Bvidence le suffilclent to support a
conviction only 1f, after viewing the mvid@nca and
all reasonable inferences in a light most favorable .
to the. Stabta, a ratlonal trier of fack could Find
aach elemnent of the orime proven bayond a reasonable

doubt,. State v, Gr@@n, 84 vin, 24 216, 616 0,724 628
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In determining the sufficiency of evidencs,

axistence of a fact cannot rest upon guess,

speculation, or conjecture. State v, Colguitt, 133
Wn,App. 789, 137 P.3d 892 {2006). '

A person is gullby of fivst degres unlawful
possession of a firearm i1f the parson owns or has
in his possaession or control a firearm after having
previously been convicted of a serious offense as
defined hy chapter 9,41 RCW. BRCW 9,41.,040(1)(a).

Possession can be actual or constructive,

gtata v, Callahan, 77 ¥Wn.2d 27. 459 p,24 400 (1969).

actunal possession requires personal, physical

custody. Btate v. George, 146 Wn,App. 906, 1923 p,34

693 (2008). Tha avidence does not show Willis had
actual possession of tha gun, The gum—wma'in tha
possesgion of Mr, Griffin and discovered by Police
after Mr. Grifiin droppad Lt onty tha ground az he
‘got out of thé car some 7 alles froq where Willis
waa arvested, [4/17/12vRp51.52; 53,513 553
The State therefore neadad to prove Willis had

constructive possassion, Conasbructlve posgsession
maans the dAafandant has doninlon and conbrol over

-
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the firsarm. State v, Choulnard, 169 Wn.App. 895,

282 P.3d 117 (2012), reviaw deniad, 176 Wm;zd 1003

{2013),

"The totality of the circumstancas must provide
substantial evidenco for a féﬁﬁ finder to reasonably
infar that the defendaant had dominlon and control.®

Stats v, Balow, 143 Wn,App. 463, 178 9,34 366 (2008),

Willls momsntarily handled the gun found in

]

Mr. Griffins posssszion, [4/156/12VRP34,35; 38-39;

5,

49-5031. But an earliser momentary handling is nob
guffleient for a chavge of possession singe, mé notad
in Callahan, “"posseszsion antalls actual control,

not a passing control which is only a womentarily

handling., State v, Callaban, 77 Wn,2d at 29: "to

possess means to have actual control, care, and
managament of, not a passing contyrol, fleeting and

shawdowy in natura.” United States v, tandvey, 257

P.2d at 431; Unitad States v, Walner, 179 F,2d4 §03,

Hara, the avidencsn prosented was that 9illls
handlead the cun found ovaer govon ailes from whard o

s was locatbed in Mr., Griffin’'s vahiola,

.
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In Chouinard, this Court hald the evidencs
was insuffliclent Lo convict for filrvearm possession
bacaugse the State demonstratsed only the defendants
proxlmity to tha waapon and his knowladge of its
presancs, Chouilnard, 169 Wn.App. at 899,903,

Hara, tha State Aid not saven establish Willig's
knowledge of the firearms presence in Griffin vehilcle
or he was in closs proximity to firearwm. ¥¢g, Thomas
tegtifod Willis had the gun in his hands for about
two minutes Lhen Mr, Griffin grabbed the gun, and
drove away in his 80V, [4/16/12v0p49.503 38.30; ]

Nor did tha State provse @Williz had dominlion
and control over the premises., Tourkts hava found
sufflcient evidence of constructive posasssion, and
dominion and control, in cases in which the dafendant
was elther the owner »f the premises or the drivar/
ownar of tha vahicle ware conbrahand was found,"
Chouinard, 169 Wn.Aop, at 8895.900,

But hara, Willls ALd not own tha 8779 Griffan

was driviag. Griffin was the ownar, 14/16/129y2930..20,
ey wiasn'? .
And Willis wad driving the car when 1t was atooped
4
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by police, [4/17/12vRP51-52) Willis nelther ownad

the SUV nor was he driving {t. Tha gun was slezed

by police from Mr. Griffin over 7 miles from whaeve
Mr, Willis was arvesbted. [a/17/1292p58)

His status is nofeven analogous to a tempovary
resident Iln a house or a passenger in a car, in which
case he gtill cannot be desmed to have constructive
dominion and control over the premises, ﬁtmt@lv,

Choulnax, 169 Wn.App, 9202,

Lmokinq at the evidence in the light most
favorabla to the State, even L1f believed, doas nobt
astablish Willils possessed the firearm, He therefore
cannot ba gullty of the crime on a theory of
actual or construckive possaession,

Convictions must be veversed Ffor insufficent
avidence where, viewlng the evidence in a light most
favorable to Lthe state, no ratlonal trier of fact
aould have found the slements of the crime &ﬂt@blimh@d
bayond a reasonable doubt, Hundlay, 126 Wn.2d at 421
~-22. "[Tlhe reasonable doubt standard 1s dispensiblae,

for it 'impresses on the trier of fact the necassity



of reaching a subjectlive abate of certlituds on the
facts in issue,”™' Id (quoting Winship, 397 U.8. 264),
In th@ end, whather Willis possessed the gun
rRsty on guess, ﬁp@mulﬁtimm; or sonjecturs, which is
ingufficient to prove the fact of poszesslon umdﬁr |
a sufficlency of evidence standard., Colguitt, 133 wWn,
App., at 796. YNo reagonable trier of fack could resach
subjective certitude on the facts at issue here,”
Hundley, 126 Wn,2d at 422,
Willis's unlawful firearm conviction must

therafore be reversad and the charge dismissed with

prejudice, State v, Devvries, 149 Wn,2d 842, 72 p.3d

748 (2003) {setting forth remady whers insufficlent
avidenca supports conviction), The prohibition against
double jeopardy forbids retrial after conviction ia

raversed for insufficlent evidencs. State v. Anderson,

96 Wn.2d 739, 638 P.24 1205 (1982).
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B CONCLUOSION

Por the raasons set forth, Willis reguest
raversal of the conviction, i dismiasing count I
with prejnice. Willils furtharAr@qu%st ramand with
an order to strike all court orderasd aonditiomaAaa
a result of this conviction,

DATED this 11th day of Saptember 2013

Ragpectkfully Submitied,

SIR REGINALD BELL, 8R.,
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Tha wdersion cartifies thak on the dabe .
halowl A omse o ba milsd o the respondents
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Is this a Personal Restraint Petition? Yes No

The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: ____
Answer/Reply to Motion: ____
Brief: __Statement of Additional Grounds
Statement of Additional Authorities
Cost Bill
Objection to Cost Bill
Affidavit
Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: _
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Petition for Review (PRV)

Other:

Comments:

No Comments were entered.
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