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I. INTRODUCTION 

The issue presented in this case is whether a shoreline pennit 

application vests a developer in the local jurisdiction's entire zoning code, 

or if it only vests the developer in the shoreline regulations in existence at 

the time the application is filed. Specifically, in this case, did the 

developer, Potala Village Kirkland, LLC and Lobsang Dargey ("Dargey"), 

vest to all of the land use laws and regulations in effect on the date Dargey 

filed an application for a shoreline substantial development pennit, or 

could he only obtain full vested rights by filing a building pennit 

application? 

All case law on this matter currently demonstrates that the filing of 

an application for a shoreline substantial development pennit vests a 

developer only in existing shoreline regulations, not the local jurisdiction's 

entire zoning code. The trial court's Order, which holds that Dargey 

obtained fully vested rights via the filing of a shoreline pennit application 

impermissibly expands the vested rights doctrine, which is a job for the 

legislature, not the trial court. Accordingly, the City respectfully requests 

that this Court reverse the trial court's Order Granting Plaintiffs Motion 

for Partial Summary Judgment and, in addition, grant the City'S cross

motion and hold, consistent with existing legislative enactments and State 

Supreme Court case law, that shoreline permit applications do not confer 



full vested rights upon an applicant. 

Briefly, it is uncontested that Dargey's proposed development 

project requires multiple permits, and the first permit he applied for was a 

shoreline substantial development permit. Oargey asserts that this 

application for a shoreline permit vests him in not only the shoreline 

regulations in effect at that time, but in all of the City's zoning code 

provisions, including all land use laws, rules and regulations. The trial 

court agreed. As set forth herein, both Oargey and the trial court are 

mistaken. 

This case is governed by the Supreme Court's decision in Abbey 

Road Group v. Bonney Lake, 167 Wn.2d 242, 218 P.3d 180 (2009), and 

the state vesting statute, RCW 19.27.095(1). Abbey Road held that as 

long as the local jurisdiction allows a developer to file a building permit 

application at any time in the permitting process, only the building permit 

application-and no other application, including one filed earlier-freezes 

the land use laws for the rest of the project. Abbey Road, 167 Wn.2d at 

252-54. In reaching this decision, Abbey Road first noted that 

Washington's vested rights doctrine, as it was originally judicially 

recognized, entitled developers to have a land development proposal 

processed under the regulations in effect at the time a complete building 

permit application was filed, regardless of subsequent changes in zoning 
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or other land use regulations. Id. at 250. Abbey Road then noted that the 

judicially-created vested rights doctrine had been codified by the 

legislature in 1987, at RCW 19.27.095(1). This statute now explicitly 

confers vested rights upon the filing of a complete building permit 

application. Finally, Abbey Road reaffirmed its 1994 decision in Erickson 

v. McLerran, 123 Wn.2d 864,872 P.2d 1090 (1994), where it had declined 

to extend the vested rights doctrine to a Master Use Permit (MUP) 

application; holding, instead, that under the common law and statute, the 

vested rights doctrine applies only to building permit applications. Abbey 

Road, 167 Wn.2d at 253 ("For the same reasons we rejected the invitation 

to extend the vesting doctrine in Erickson, we refuse to expand it in this 

case."). 

It is undisputed that the City of Kirkland allows developers to file 

building permit applications at any time in the permitting process. 

Further, the record in this case shows that City Staff affirmatively told 

Dargey that the City Council was contemplating enacting a moratorium to 

consider changing the zoning of the properties subject to his project, and 

that he would need to file a building permit application to vest his 

development rights. But even with that information, Dargey did not file a 

building permit application. Because he chose not to file a building permit 

application before the City enacted an interim zoning moratorium (the 
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"Moratorium") affecting his properties, Dargey failed to trigger vested 

rights for his project. 

In support of his arguments below, Dargey relied solely on case 

law that is distinguishable and/or predates Abbey Road and the state 

legislature's enactment of the state vesting statute, RCW 19.27.095(1). 

Because this case is governed by Abbey Road and RCW 19.27.095(1), and 

because Dargey did not file an application for a building permit before the 

effective date of the City'S Moratorium, the trial court order commanding 

the City to accept and review his building permit application under the 

provisions of the pre-Moratorium zoning code should be reversed. 

Further, the City'S motion to establish that the vested rights doctrine has 

not been expanded to apply to Dargey's application for a shoreline 

substantial development permit should be granted. 

II. ASSIGNMENTS OF ERROR 

1. The trial court erred when it held that the vested rights 

doctrine applies to a shoreline substantial development permit application. 

2. The trial court erred when it held that a shoreline permit 

application vests a developer in all of the land use laws, rules and 

regulations contained in a local jurisdiction's entire zoning code, as 

Washington law holds that a shoreline permit application vests an 

applicant only in the existing shoreline regulations, and the vested rights 
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doctrine is only triggered by the filing of a complete building permit 

application. 

3. The trial court erred by granting Dargey's motion under the 

Declaratory Judgments Act, which is not applicable given the legal 

posture of this case. 

4. The trial court erred by granting Dargey's motion for 

summary judgment and holding that the vested rights doctrine applied to 

his application to the City of Kirkland for a shoreline substantial 

development permit. 

5. The trial court erred by denying the City'S cross motion for 

summary judgment requesting an order stating that the vested rights 

doctrine does not apply to Dargey's application to the City of Kirkland for 

a shoreline substantial development permit. 

III. ST ATEMENT OF THE CASE 

A. Factual Statement 

The parties agree there are no genuine issues of material fact in this 

case. The only issue before the Court is a legal issue: Whether Dargey's 

application for a shoreline substantial development permit vested him in 

all of the land use laws, rules and regulations in effect at that time, or 

whether Dargey could only obtain vested rights by filing an application for 

a building permit. The following summary of undisputed facts is 
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presented as background to help put the issue before the Court in context. 

Dargey sought to construct a fairly large mixed-use project 

(residential, retail and commercial) in the Neighborhood Business (BN) 

zone in Kirkland. CP 92. The City's BN zoning regulations are found in 

Chapter 40 of the Kirkland Zoning Code (KZC). When Dargey first 

contacted Kirkland about his proposed development, this particular BN 

zoned site (which is made up of three adjacent parcels) did not contain any 

cap or limit on residential density. The surrounding properties, however, 

were all zoned for a maximum of 12 dwelling units per acre. CP 92. 

Dargey had two pre-application meetings with the City. CP 85-86; 

92-93. As a result of these meetings, it was determined that he would 

need multiple permits, and that the first step was for the City to conduct 

environmental review under the State Environmental Policy Act (SEP A), 

RCW Ch. 43.21C. CP 88-90. Also, because a small portion of Dargey's 

site was located within the state mandated shorelines area (i.e., within 200 

feet ofthe ordinary high water line for Lake Washington), Dargey was 

required to apply for and obtain a shoreline substantial development 

permit under the State Shorelines Management Act, RCW Ch. 90.58, and 

Kirkland's Shoreline Master Program (SMP), KZC Chapters 83 and 141. 

CP 86, 90, 94. 

Thus, on February 23, 2011, Dargey filed a checklist for 
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environmental review under SEP A for a mixed-use project that included a 

total of 143 residential units. He also filed an application for a shoreline 

substantial development permit. CP 94, 109-111. He did not, however, 

file an application for a building permit at that time. CP 94, 109-111. 

Dargey does not dispute that staff informed him several times, both 

verbally and in writing, that he could apply for a building permit at any 

time. CP 86-87, 90, 95. It is also undisputed that the City's code does not 

prohibit a developer from applying for a building permit at the same time 

as a shoreline permit and/or while undergoing SEPA review. CP 86-87, 

95-99, 799,802-803,805 On May 11, 2011, Dargey's shoreline 

application was deemed complete and a Letter of Completeness was 

issued. CP 95, 113. Dargey claimed below, without citation to authority, 

that this letter constituted "notice" that the City "had determined Potala 

Village's shoreline permit application was vested to the BN zoning and 

land use regulations in effect" when he filed his shoreline permit 

application. CP 350 (emphasis added). But this is neither a correct 

reading of the letter nor a correct interpretation of the City's code. CP 

968. The Letter of Completeness did not state that Dargey's Proj ect 

"vested" in any regulations. All it indicated was that his shoreline 

application was "complete" for processing, which started the City's 120-
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day review clock. 1 

An organized group of neighbors (the "Neighbors") voiced 

objection to Dargey's project, especially the proposed residential density. 

CP 96-97. Recall that the surrounding properties were all zoned with a 

maximum of 12 residential units per acre; yet Dargey's site did not have a 

residential density cap and he was proposing a project with 143 residential 

units. Dargey was represented by legal counsel at the time and it is 

uncontested that both he and his former attorney were well aware of the 

Neighbors' complaints. CP 96-97 . 

Further, the record shows that in early November, 2011, the City's 

Senior Planner (Ms. Teresa Swan) placed a telephone call to Mr. Dargey 

and informed him that the Neighbors had attended a City Council meeting 

and had urged the Council to implement a zoning change that would result 

in lowering the residential density limits applicable to his project. CP 97-

98. Importantly, she also told him that his shoreline permit application 

only vested him in the City's current shoreline regulations, not the entire 

zoning code. CP 98. She further told him that he might want to consider 

applying for a building permit to obtain vested rights for his project. CP 

I The City has 120 days from the date it receives a complete application to issue a 
decision. There are exceptions, of course, and permits can be placed on hold for various 
reasons. Here, for instance, Dargey's shoreline permit was put on hold while the City 
conducted environmental review and prepared an EIS. Once the EIS was issued, the hold 
was lifted and the City was required to begin processing the shoreline permit again. CP 
799. 
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98. Shortly after this phone call, the City's Senior Planner received a call 

from Dargey's architect. CP 99. Again, she told the architect that 

Dargey's project was not vested simply because Dargey had filed an 

application for a shoreline pennit, but that they could vest by filing an 

application for a building pennit. CP 99. Despite these conversations, 

Dargey did not file an application for a building pennit at that time. CP 

73-74, 99-100. 

On November 15, 2011, the City Council enacted an emergency 

development moratorium (the "Moratorium") that temporarily precluded 

the issuance of any development related pennits or licenses in the BN 

zones, except for those that were already vested and/or those related to 

life/safety issues. CP 100, 139-140. Specifically, as applied to Dargey, 

the Moratorium prevented him from filing an application for a building 

pennit for his proposed project. CP 100. 

Shortly after the Moratorium was enacted, on November 29, 2011, 

Mr. Dargey and his former attorney met with several representatives of the 

City, including the Mayor and City Manager, to discuss his project. CP 

73. At this meeting, Mr. Dargey admitted that he had intentionally chosen 

not to file an application for a building permit before the Moratorium was 

enacted because of how expensive it would be to prepare; in addition to 

the expenses he believed he would need to incur in the future based upon 
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changes required as a result of environmental review. CP 73-74. Thus, it 

is very clear in the record that Dargey knew he should have filed a 

building pennit application to secure vested development rights, but chose 

not to do so because of how expensive he perceived it would be. 

On May 1, 2012, the City Council extended the Moratorium for six 

months. CP 102, 150-152. Shortly afterwards, Dargey (who had retained 

new legal counsel) filed this lawsuit against the City. CP 1-11,102. 

Approximately six (6) months later, on October 16,2012, several 

events occurred. First, Dargey attempted to file a building pennit 

application with the City. CP 78. The City, however, refused to accept 

his building pennit application materials due to the Moratorium. CP 78-

79, 82. Second, later that same evening, the City Council extended the 

Moratorium one last time? CP 30,162-166. 

Then, while the Moratorium was still in effect, the City Council 

passed amendments to the City's Zoning Code, Design Guidelines, and 

Comprehensive Plan; all of which had some impact on Dargey's proposed 

project. Specifically, on December 11,2012, the City Council adopted 

legislative, area-wide amendments to (1) Kirkland's Zoning Code via 

2 This extension was for a short time, only two and one-half months, until December 31, 
2012. 
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Ordinance 0-4390/ (2) Kirkland's Design Guidelines via Resolution R-

4945;4 and (3) Kirkland's Comprehensive Plan (which, by law, can only 

be amended once a year) via Ordinance 0-4389. 5 CP103-104. 

For purposes of this lawsuit, the amendments placed a limit, or 

cap, on the residential density in the City's BN zones. Specifically, 

pursuant to these amendments, the maximum number of residential units 

allowable on Dargey's BN zoned properties (absent circumstances not at 

issue here) is now 60 units; versus the 143 units in his original proposal. 

CP 104. 

The City issued Dargey's shoreline permit approval on January 17, 

2013. CP 106, 246-265. Although Dargey argued below that the City'S 

shoreline approval encompasses his entire development, it does not. A 

shoreline permit only approves development within the shoreline areas, 

i.e., here, areas located within 200 feet of the ordinary high water line of 

Lake Washington. CP 794-795. Only a small portion (53-feet) of 

Dargey's property lies within the state designated shoreline area. CP 795, 

3 0-4390 amended the Zoning Code. Two of the amendments relevant to this lawsuit are 
(1) the Zoning Code now caps residential density at 48 units per acre in the BN zone 
applicable to Dargey's Property; and (2) the Zoning Code requires Design Review in the 
BN zone applicable to Dargey's Property. 

4 R-4945 amended the City'S Design Guidelines. Specifically, with relevance to this 
lawsuit, one of the amendments was to require Design Review for projects in the BN 
zone applicable to Dargey's Property. CP 221-227. 

5 0- 4389 amended the Comprehensive Plan. Specifically, with relevance to this 
lawsuit, the amendments included a change to the description of "Residential Market" 
and a change to the policy to the BN zone applicable to Dargey's Property, establishing a 
density cap of 48 units per acre. CP 168-182. 
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797. Thus, the City's shoreline approval is only applicable to this 53-foot 

section of property. CP 797. Furthennore, a shoreline approval is only 

based on the City's shoreline regulations as set forth in its Shorelines 

Master Program (SMP); here, Chapters 83 and 141 of the Kirkland Zoning 

Code, not the entire Zoning Code. CP 796, 798. The City perfonns only 

a narrow scope of review for a shoreline pennit; a full and comprehensive 

review does not occur until the building pennit stage. CP 798. 

B. Procedural Status 

As noted above, the Moratorium at issue in this lawsuit was 

enacted on November 15,2011. CP 100,139-140. Dargey did not file 

any lawsuit or administrative challenge of the Moratorium at that time.6 

The Moratorium was extended for six (6) months by the City 

Council on May 1,2013. CP 102,150-152. Shortly thereafter, on 

May 24, 2013, Dargey filed a Complaint against the City, seeking a 

declaratory judgment and injunction. CP 1-11, 102. 

But it was not until almost five (5) months after this lawsuit was 

filed (on October 16, 2012) that Dargey even attempted, for the first time, 

to file a building pennit application with the City. CP 78. Because of the 

Moratorium, the City rejected that application at the counter. CP 78-79, 

82. Several weeks later, on November 6,2012, Dargey filed an Amended 

6 The validity of the City'S Moratorium is not at issue in this lawsuit or this appeal. 
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Complaint, adding, inter alia, a request for issuance of a Writ of 

Mandamus to order the City to accept his building permit application and 

process it under the pre-Moratorium zoning code. CP 12-27. Dargey 

claimed his development project was not subject to the Moratorium 

because his project had vested to all the land use laws, rules and 

regulations in effect at the time he had filed an application for a shoreline 

substantial development permit. The City did not agree. 

One thing the parties did agree on, however, was that the pivotal 

issue in this case involved Washington's vested rights doctrine. 

Specifically, does the vested rights doctrine apply to shoreline substantial 

development permit applications, or can an applicant only obtain vested 

rights by filing a building permit application? Thus, the City and Dargey 

jointly sought a hearing date from the trial court to have that issue 

determined. 

On April 2, 2013, the parties filed cross-motions for summary 

judgment. CP 38-71,347-370. The hearing occurred on May 3,2012, 

before the Honorable Monica J. Benton, who took the matter under 

advisement. 

A week later, on May 10,2012, Judge Benton entered an order 

denying the City's motion and granting Plaintiff Dargey's motion. CP 

992-995. In particular, the order states that "Plaintiffs' shoreline 
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substantial development pennit application is subject to the vested rights 

doctrine," and further adds that "Plaintiffs' shoreline substantial 

development pennit application vested on February 23,2011 to those 

zoning and land use regulations in force at the time of that application." 

CP 994. The order then went on to grant Dargey's requests for both 

declaratory relief and mandamus: 

9. This Court hereby enters declaratory judgment in favor 
of Plaintiffs that Plaintiffs are entitled to apply for, and the 
City of Kirkland is required to issue a decision on, building 
and other land development pennit applications based on 
the zoning and land use regulation in effect on the date of 
the shoreline substantial development permit 
application, i.e., February 23, 2011. 

10. In addition, the Court hereby enters a peremptory writ 
of mandamus commanding Defendant/Respondent City of 
Kirkland to accept and process an application for [a] 
building pennit by Plaintiffs based on the on the [sic] 
zoning and land use regulations in effect on the date of the 
shoreline substantial development permit application, 
i.e., February 23,2011, if said application is otherwise 
complete as required by state law and local regulation. 

CP 994-995 (emphasis added). This order had been prepared by Dargey's 

counsel as the prevailing party. But the trial judge did not just sign 

Dargey's proposed order, instead she added a citation to the end of 

paragraph 10, where she wrote in "Town of Woodway v. Snohomish 

County, 172 Wash. App. 643 (2013).,,7 CP 995. This citation was added 

without explanation. The parties do not know what it stands for. 

7 A copy of the Court's Order is attached as Appendix 1. 
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The City filed a timely Motion for Reconsideration, which was 

denied. CP 996-1024, 1055-1056. This appeal followed. 

IV. ARGUMENT 

A. Washington's Vested Rights Doctrine Confers Vested Rights 
Only When a Complete Building Permit Application is Filed 

The Washington Supreme Court's most recent vested rights 

decision is Abbey Road Group v. Bonney Lake, 167 Wn.2d 242, 218 P .3d 

180 (2009). In Abbey Road, the Court wrestled with two questions: 

(1) whether the vested rights doctrine extends to permits other than 

building permits, and (2) the role due process plays in the doctrine. See 

Roger Wynne, "Abbey Road: Not a Road Out of Our Vested Rights 

Thicket," Environmental and Land Use Law, p. 9 (Dec. 2009).8 

Washington's vested rights history is summarized by the Court in 

Abbey Road (and confirmed by Division I in Town of Woodway v. 

Snohomish County, 291 P.3d 278 (2013)).9 Washington's vested rights 

8 Washington Attorney Roger Wynne, who is currently with the Seattle City Attorney's 
Office, is this State's recognized expert on Washington's vested rights doctrine. In 
drafting their decision in Abbey Road, the Supreme Court relied heavily upon Mr. 
Wynne's 2001 vested rights law review article, "Washington's Vested Rights Doctrine: 
How We Have Muddled A Simple Concept And How We Can Reclaim It," Seattle 
University Law Review, Vol. 24, No.3, pp. 851-903, Roger Wynne (2001). CP 858-935. 
A copy of this article is attached as Appendix 2; and a copy of Mr. Wynne's article 
"Abbey Road: Not a Road Out of Our Vested Rights Thicket," (2009) (CP 64-68), is 
attached as Appendix 3. 

9 While this Court's decision in Town of Woodway summarizes the vested rights 
doctrine, it does not stand for the proposition that the doctrine should be extended to 
shoreline permits. Thus, the City does not know why Judge Benton made a reference to 
Town of Woodway in her order on summary judgment in this matter. CP 995. This 
anomaly is discussed more fully, infra, pp. 45-48. 
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doctrine, as it was originally judicially recognized, entitles developers to 

have a land development proposal processed under the regulations in 

effect at the time a complete building permit application is filed, 

regardless of subsequent changes in zoning or other land use regulations. 

Abbey Road, 167 Wn.2d at 250, citing Hull v. Hunt, 53 Wn.2d 125, 130, 

331 P.2d 856 (1958); Woodway, 291 P.3d at 281. "Vesting 'fixes' the 

rules that will govern the land development regardless of later changes in 

zoning or other land use regulations." Woodway, 291 P.3d at 281. 

Our state's vesting doctrine grew out of case law recognizing that 

vested rights are rooted in notions of fundamental fairness. Abbey Road, 

167 Wn.2d at 250. Washington's vested rights rule is the minority rule, 

and it offers more protection of development rights than the rule applied in 

most other jurisdictions. In other jurisdictions, the majority rule provides 

that development is not immune from subsequently adopted regulations 

until a building pern1it has been obtained and substantial development has 

occurred in "reliance" on the permit. Washington rejected this reliance

based rule, instead embracing a vesting principle which places greater 

emphasis on certainty and predictability in land use regulations. Abbey 

Road, 167 Wn.2d at 251. By promoting a date certain vesting point, our 

doctrine ensures that "new land-use ordinances do not unduly oppress 

development rights, thereby denying a property owner's right to due 
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process under the law." Id., quoting Valley View Industrial Park v. 

Redmond, 107 Wn.2d 621, 637, 733 P.2d 182 (1987). That date certain is 

the date a developer files an application for a building permit. 

In 1987, the legislature codified the above-noted judicially 

recognized principles in RCW 19.27.095(1). Laws of 1987, ch. 104, § 1. 

The state vesting statue now explicitly confers vested rights upon the 

submission of a complete building permit application. RCW 

19.27.095(1) (emphasis added) reads: 

A valid and fully complete building permit application for a 
structure, that is permitted under the zoning or other land 
use control ordinances in effect on the date of the 
application shall be considered under the building permit 
ordinance in effect at the time of application, and the 
zoning or other land use control ordinances in effect on the 
date of application. 

"Naturally, our 'liberal' vesting rule comes at a price." Woodway, 

291 P.3d at 281; Graham Neighborhood Ass 'n v. F.G. Assocs., 162 Wn. 

App. 98, 115, 252 P.3d 898 (2011). Our Supreme Court has 

acknowledged that vesting implicates a delicate balancing of interests. 

Erickson & Assocs. v. McLerran , 123 Wn.2d 864, 873-74, 872 P.2d 1090 

(1994). The goal of the statute is to strike a balance between the public's 

interest in controlling development and the developer' s interest in being 

able to plan their conduct with reasonable certainty. 

Development interests can often come at a cost to public 
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interest. The practical effect of recognizing a vested right 
is to potentially sanction a new nonconfonning use. "A 
proposed development which does not confonn to newly 
adopted laws is, by definition, inimical to the public 
interest embodied in those laws." If a vested right is too 
easily granted, the public interest could be subverted. 

Abbey Road, 167 Wn.2d at 251 (emphasis added; citations omitted). 

In Abbey Road, as in this case, the developers could have filed 

building pennit applications to cement their vested rights; but did not do 

so. In June of 2005, the developers in Abbey Road attended a pre-

application meeting with the City to discuss construction of a large, multi-

family residential development. Thereafter, the developers started their 

project, expending more than $96,500 on pre-application costs. Then, on 

September 13, 2005, they submitted an application for site plan approval 

for 575 condominium units on 36.51 acres. This project would ultimately 

require numerous building pennits as well, but the developers did not 

apply for any building pennits at that time, only for site plan approval. 

Later that same day, after the developer had applied for site plan approval, 

the city council passed an ordinance rezoning a large portion of the subject 

property to a zoning category that precluded the multi-family residential 

condos the developers were seeking. The City then issued a written 

decision notifying the developers that their project had not vested under 

the prior ordinance because they had not filed a building pennit 

18 



application and, therefore, their site plan application was denied. Abbey 

Road, 167 Wn.2d at 247-48. The developers filed a judicial appeal of the 

City's decision under the Land Use Petition Act (LUPA), RCW Ch. 

36.70C.1O The Supreme Court affirmed the City's decision, holding that 

development rights do not vest absent the filing of a building permit 

application, and that the developers had not obtained vested rights merely 

upon the filing of an application for site plan review. Abbey Road, 167 

Wn.2d at 247. 

As Roger Wynne noted, "Abbey Road articulates Washington's 

statutory vesting rule in simple terms: no matter the number of permits 

required for a project, and unless a local ordinance allows an earlier 

opportunity, 11 the developer may lock in the law applicable to that project 

only by filing a complete building pemlit application." Roger Wynne, 

Environmental & Land Use Law, at 9 (emphasis added). 

One of the issues raised by the developers in Abbey Road to 

support their argument that the vested rights doctrine should be extended 

to cover site plan applications, was the high cost to a developer of 

JO The different facts in our case have led to different causes of action being prosecuted 
by the developer. Here, the City Council passed a moratorium before ultimately adopting 
area-wide amendments that affected the developer's property. During the Moratorium, 
the City refused to accept Dargey's building permit application, leading to Dargey's 
mandamus action. 

II Here, it is uncontested that the City does not have an ordinance that allows for an 
earlier vesting date than the date provided by state statute in RCW 19.27.095(1) (which 
states that vested rights accrue upon the filing of a complete building permit application). 
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submitting a site plan application. But the Supreme Court rejected this 

argument, noting that it had previously rejected the same cost-based 

arguments for the extension of the doctrine to Master Use Permit (MUP) 

applications in Erickson & Assocs. v. McLerran, 123 Wn.2d 864, 874-75, 

872 P.2d 1090 (1994): 

In summary, in Erickson, we declined to extend the 
vesting doctrine to MUP applications on the basis of 
cost for three reasons: (1) the cost of obtaining MUP 
applications varies greatly depending on the proposed 
project; (2) we refused to reintroduce a form of case-by
case analysis of costs and reliance interests, which we had 
rejected 40 years before in favor of a date certain vesting 
standard; and (3) unlike building permit applications, MUP 
applications may be submitted at the infancy of a project 
before the developer has made a substantial commitment to 
it. Similarly, the costs involved in preparing and 
submitting a building permit application are often 
substantial. For the same reasons we rejected the invitation 
to extend the vesting doctrine in Erickson, we refuse to 
expand it in this case. 

Abbey Road, 167 Wn.2d at 252-53 (emphasis added; citations omitted). 

Here, Dargey advised the City that he believed it would have been 

too expensive to file a building permit application before environmental 

review was completed. CP 73-74. Dargey may also try to contend that 

the expenses he paid for shoreline review and SEP A review alone were so 

substantial (especially given the fact that he had to pay for an EIS) that 

they should be sufficient to cement vested rights. But this same argument 

has been rejected by the Supreme Court at least twice already, in Erickson 
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and Abbey Road. 

B. The Vested Rights Doctrine Has Not Already Been Extended to 
Shoreline Permits by The Court Of Appeals in Talbot v. Gray 

Dargey argued below that the vested rights doctrine has already 

been extended to shoreline substantial development permit applications by 

the court in Talbot v. Gray, 11 Wn. App. 807,525 P.2d 801 (1974). But 

Talbot was decided before the state vesting statute was enacted by the 

legislature in 1987, and before the Supreme Court's decisions in Erickson 

v. McLerran in 1994, and Abbey Road in 2009. Abbey Road rejected a 

similar argument, i.e., that the vested rights doctrine had already been 

judicially extended to MUP applications by Division I ofthe Court of 

Appeals in Victoria Tower P'ship v. Seattle, 49 Wn. App. 755, 745 P.2d 

1328 (1987), saying "Even if Victoria Tower can be read to expand the 

common law vesting doctrine to MUP applications, it has been superseded 

by RCW 19.27.095(1) and our analysis in Erickson." Abbey Road, 167 

Wn.2d at 254 (emphasis added). 

The same is true of the alleged extension of the vested rights 

doctrine to shoreline permit applications. Even if Talbot can be read to 

have expanded the vested rights doctrine to shoreline permits back in 

1974, it has been superseded by RCW 19.27.095(1) and the Supreme 

Court's analysis limiting the vested rights doctrine to building permit 
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applications in both Erickson and Abbey Road. 

Furthennore, the facts and holding in Talbot do not support a claim 

that the Talbot court even intended to extend the vested rights doctrine to 

shoreline pennits. For instance, Talbot may stand for the proposition that 

an application for a shoreline substantial development pennit is vested in 

the shoreline regulations in effect on the date a complete application is 

filed; but it does not stand for the proposition that an applicant is vested in 

the fu11land use laws, rules, and regulations that are present in the zoning 

code (which is separate and apart from adopted shoreline regulations) 

simply because he files a shoreline pennit. See, e.g., Talbot v. Gray, 11 

Wn. App. at 811 (developer's rights in shoreline regulations vested upon 

the filing of an application for a shoreline substantial development pennit 

and they were therefore exempt from the later enacted Shorelines 

Management Act); Westside Business Park v. Pierce Cy, 100 Wn. App. 

599,606,5 P.3d 713 (2000) (citing Talbot for the narrow holding that a 

"developer's rights in shoreline regulations vested upon the filing of an 

application for a shoreline substantial development pennit and they were 

therefore exempt from the later enacted Shorelines Management Act"). 

Again, the City is not aware of any Washington case holding that a 

shoreline pennit application vests the applicant in anything more than the 

shoreline regulations in existence on the date a complete application is 
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filed. Thus, even if the vesting doctrine applies to shoreline permit 

applications, it does not vest an applicant in anything other than shoreline 

regulations. 

It makes perfect legal sense to restrict the vested rights doctrine to 

the filing of a building permit application, because the building permit is 

the permit that triggers review of the entire zoning and building codes for 

a project. On the other hand, a shoreline permit provides only limited 

review; specifically, a review only of the local jurisdiction's adopted 

shoreline regulations as set forth by the Washington State Legislature in 

the SMA (Chapter 90.58 RCW), and as codified, here, by the City of 

Kirkland in Chapters 83 and 141 of the KZC. Moreover, in this case, 

shoreline review was restricted even further, i.e., it was limited to only that 

53-foot portion ofDargey's proposed project that lies within 200 feet of 

the ordinary high water line of Lake Washington. See, for instance, the 

first page ofDargey's shoreline approval, which clearly describes the very 

limited and minor improvements of his project that are proposed within 

the shoreline jurisdiction; which is some landscaping, a sidewalk and a 

small portion of one building. 12 CP 246. These are the only 

improvements subject to the shoreline permit. CP 801. 

Additionally, the second page of Dargey's shoreline approval 

12 A copy of Dargey' s shoreline approval decision, the City of Kirkland's Notice of 
Decision, is attached as Appendix 4. 
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plainly states that land use vesting for his project will not occur until he 

files a complete application for a building pennit: "Pursuant to RCW 

19.27.095(1), the building pennit application will be subject to the zoning 

and land use control ordinances in effect on the date that a fully complete 

application is submitted." CP 247. 

Furthennore, the City does not have an independent vesting 

provision related to shoreline pennit applications in any of its code 

provisions. In fact, quite the opposite. The City's shoreline code, at KZC 

83.40.1 (see Appendix 7), indicates that shoreline regulations are not part 

of the City'S general zoning code. This provision excludes a vesting 

argument. Shoreline regulations are an overlay set of regulations that 

apply only to certain areas in the City (within 200 feet of the ordinary high 

water mark of Lake Washington), and are specifically intended to be in 

addition to other "zoning, land use regulations, [and] development 

regulations." See KZC 83.40 - Relationship to Other Codes and 

Ordinances: 

1. The shoreline regulations contained in this chapter 
shall apply as an overlay and in addition to zoning, land use 
regulations, development regulations, and other regulations 
established by the City. 

(Emphasis added.) Thus, according to Abbey Road, the shoreline portion 

of Dargey's project (the 53-feet that lies within the shorelines jurisdiction) 
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is vested only to those shoreline regulations in existence on the date 

Dargey filed a complete shoreline application. See, also, Talbot v. Gray, 

11 Wn. App. 807, 525 P.2d 801 (1974) (holding that an application for a 

shoreline substantial development permit is vested in the shoreline 

regulations in effect on the date a complete application is filed and, 

therefore, exempt from the later enacted Shorelines Management Act). In 

sum, Dargey's shoreline application did not vest him in the City of 

Kirkland's entire zoning code especially where, as here, he could have 

vested in the zoning code simply by filing a timely building permit 

application. 

C. The City's Vesting Rules Do Not Violate Due Process As The 
City's Code Allows Developers To Vest By Filing For A 
Building Permit At Any Stage Of The Development 

In his post-Abbey Road analysis of the vested rights doctrine, 

learned scholar Roger Wynne noted that the Supreme Court appears to 

recognize only one due process concern, and that concern is whether a 

local jurisdiction has adopted any provisions that unduly frustrate or 

prohibit a developer from filing a building permit application and 

obtaining vested rights. As Mr. Wynne stated: "Abbey Road seems to 

recognize a safe harbor; as long as a local jurisdiction allows a developer 

to file a building permit application at any time in the permitting process, 

there is no due process violation." Wynne, Environmental & Land Use 
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Law, p. 10 (see Appendix 3). "As illustrated by the facts of Abbey Road, 

a local jurisdiction may find shelter in the safe harbor by showing only 

that its regulations do not prevent simultaneous filing of multiple permit 

applications for a project, and offering testimony from staff that the 

jurisdiction allows an integrated permit review process." Id. Here, it is 

uncontested that the City has complied with these safe harbor provisions. 

CP 86-87, 90, 95-99, 799, 802-803, 805 

As background, the Supreme Court previously frowned upon those 

local jurisdictions that frustrated a developer's due process rights by 

adopting vesting procedures that intentionally delayed vesting. See, e.g., 

West Main Associates v. Bellevue, 106 Wn.2d 47,52,720 P.2d 782 

(1986), where a developer challenged the validity of a Bellevue vesting 

ordinance which provided that development rights would vest only as of 

the time a building permit application was filed, but then prohibited the 

filing of a building permit application until after a series of other 

procedures was complete, including administrative design review 

approval, site plan review approval, administrative conditional use 

approval, and modification oflandscape approval. The Court held the 

Bellevue ordinance unconstitutional as a violation of due process because 

the City effectively denied the developer the ability to vest rights by filing 

for a building pennit application until after a series of preliminary permits 
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were obtained. 

In the present case, the City's process does not frustrate vesting. 

Quite the opposite, in fact, as it is uncontested that the City will accept 

building pennit applications concurrently with other development 

applications. According to the City'S Planner, a developer whose project 

falls under the jurisdiction of the City's Shoreline Master Program (SMP), 

such as Dargey's project in this case, can submit applications for both a 

shoreline pennit and a building pennit to the City at the same time. CP 

86-87, 90. Plus, it is uncontested that Dargey was infonned of his right to 

file for a building pennit concurrently with his shoreline pennit and SEP A 

review in writing well before the Moratorium was enacted. CP 90. A 

similar procedure was found to be in full compliance with all due process 

requirements in Abbey Road. See, 167 Wn. 2d at 255-57. 

In his argument to the trial court below, Dargey claimed that the 

Shoreline Administration section of Kirkland's Zoning Code prohibited 

him from filing an application for a building pennit to vest his rights until 

after his shoreline pennit had been issued, violating his constitutional right 

to due process as set forth in West Main Assoc. v. Bellevue, supra. This 

argument is without merit. Here, it is undisputed that the City's code 

allows developers to file an application for a building pennit at any time in 

the pennitting and development process. 
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Dargey argues that the City's shoreline code prohibits a developer 

from obtaining a building permit until after a shoreline permit is "issued." 

While the City cannot "issue" a building permit approval until after a 

shoreline permit is issued,I3 nothing in the Code prohibits a developer 

from filing an application for a building permit at any time in order to vest 

his rights. For instance, the relevant provision reads as follows: 

3. Where a proposed development activity 
encompasses shoreline and non shoreline areas, a shoreline 
substantial development permit or other required permit 
must be obtained before any part of the development, even 
the portion of the development activity that is entirely 
confined to the upland areas, can proceed. 

KZC 141.30(1) & (3) (emphasis added). 14 

In other words, if any portion of a development site lies within the 

shorelines jurisdiction, then a shoreline permit (or exemption) is the first 

approval that must be "issued" before any "work" or "activity" on any 

portion of the site can commence. IS But filing an application for a 

building permit does not constitute "work" or "development activity" 

under the Code, and a developer can file an application for a building 

13 This is actually a requirement of the state Shorelines Management Act (SMA) that has 
properly been adopted by the City. "No development may occur on a shoreline of the 
state unless it is consistent with the policy of the SMA and a [shoreline] permit is first 
obtained." Samuel's Furniture v. Dep '( of Ecology, 147 Wn.2d 440, 448, 54 P.3d 1194 
(2002); WAC 173-27 -140( 1). 

14 Appendix 5. 

15 See KZC 5.10.215 Development Permit - Any permit or approval under this code 
or the Uniform Building Code that must be issued before initiating a use or 
development activity. Appendix 6. 
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permit contemporaneously with a shoreline permit, and/or at any time 

while awaiting issuance of a shoreline approval. 

The statutory definitions relevant to this code provision support the 

City's interpretation. "Development activity," is defined as "[a]ny work, 

condition or activity which requires a permit or approval under this code 

or the Uniform Building Code." KZC 5.10.210 (emphasis added). 16 

Obviously, one does not need a "permit" or "approval" to apply for a 

building permit, thus, applying for a permit - any type of permit - does 

not constitute "development activity" under the Shorelines Administration 

Code and such applications are not prohibited by the Code. In sum, KZC 

141.30(1) & (3) do not in any way impede a developer from filing an 

application for a building permit to vest rights. 

As stated, Dargey argued below that the City code provisions 

above prevented him from filing a building permit to vest his rights 

pending processing of his shoreline application. At most, this argument 

amounts to nothing more than an erroneous interpretation of the City's 

code. And an erroneous interpretation of the City's code does not support 

Dargey's claim that he should be granted vested rights. This same 

argument was rejected by the Supreme Court in Abbey Road: 

In the final analysis, nothing in the City's municipal code or 
in its application procedures conditions the submission of a 

16 Appendix 6. 
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complete building permit application on prior approval of a 
site permit plan application. Abbey Road's own erroneous 
interpretation of the building permit application form is not 
a basis for finding the City's vesting procedures 
unconstitutional under the West Main standard. Abbey 
Road elected to proceed by obtaining site plan approval 
before applying for a building permit and cannot argue that 
its interpretation of the process it chose makes that process 
unconsti tutional. 

Abbey Road at 259-260 (emphasis added). 

In sum, the City of Kirkland has no ordinance or regulation 

precluding Dargey from simultaneously filing a shoreline substantial 

development permit application and/or a request for SEP A review 

concurrently with a building permit application. Here, Dargey simply 

chose not to use this process. Instead, he chose to first obtain shoreline 

approval and complete environmental review before filing a building 

permit application. While this may make good business sense in the short 

term, as building plans may change significantly based upon 

environmental concerns or conditions of the shoreline substantial 

development permit, "by the same token it suggests a builder that is not 

ready to proceed, and thus is not entitled to vesting under the very 

rationale of that doctrine." Abbey Road, 167 Wn.2d at 257-58, citing to 

Roger D. Wynne, Washington's Vested Rights Doctrine, 24 Seattle U. L. 

Rev. 851, 928-29 (2001) (noting the developer may want to hedge its bets 

by seeking one permit at a time, but does so at its own risk). Here, as in 
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Abbey Road, the City provided Dargey with a process that allowed him the 

ability to control the date of vesting. It was Dargey's own failure to 

timely file an application for a building pennit that prevented vesting. 

D. The Supreme Court Has Already Rejected Dargey's Argument 
That The Vested Rights Doctrine Should Apply to All Land 
Development Permits 

Dargey argued below that the vested rights doctrine should be 

expanded to all land use applications. CP 361-365. But the Supreme 

Court has already declined to accept this argument: 

Finally, Abbey Road [the developer] argues that as a matter 
of fundamental fairness this court should expand the 
vesting rights doctrine to all land use applications .... We 
find that such a rule would eviscerate the balance struck in 
the vesting statute .... [I]nstituting such broad reforms 
in land use law is a job better suited to the legislature. 
See Wynne, supra, at 916-17 ("[r]efonn [of the vesting 
rights doctrine] should not be left to the judiciary, which 
must focus on one narrow fact pattern at a time"[.] 

Abbey Road, 167 Wn. 2d 260-61 (emphasis added; citations omitted). 

In making this argument below, Dargey relied heavily upon a case 

that not only pre-dates Abbey Road, but does not even address building 

pennit vesting, Noble Manor v. Pierce County, 133 Wn. 2d 269,943 P.2d 

1378 (1997). As discussed below, Noble Manor is completely 

inapplicable as it addresses subdivision vesting (versus building pennit 

vesting) and, thus, has no application to the facts of this case. 

The line of decisions interpreting Washington's subdivision 
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vesting statute do not apply here, where no subdivision application is 

involved. In Noble Manor, our Supreme Court interpreted the vesting 

language contained in the subdivision statute, RCW 58.l7.033 17, holding 

that a subdivision developer obtains a vested right not only to subdivide its 

property under the laws in existence at the time it submits a complete 

subdivision application, but also to develop its land in accord with the 

zoning and land use laws existing at the time it files its application. Noble 

Manor, 133 Wn.2d at 285. 

Noble Manor is distinguishable because it relied upon a vesting 

provision in the state subdivision statute, RCW 58.17.033, which is not 

applicable to building permit cases. Building permit cases rely upon the 

statutory vesting provisions ofRCW 19.27.095(1).18 Noble Manor even 

discussed the distinction between the statutory vesting provisions for 

subdivisions and building permits, noting that at common law, this state's 

vested rights doctrine had long entitled developers to have a land 

17 RCW 58.17.033, the subdivision statute: 

(1) A proposed division of land, as defined in RCW 58.17.020, shall be 
considered under the subdivision or short subdivision ordinance, and zoning 
or other land use control ordinances, in effect on the land at the time a fully 
completed application for preliminary plat approval of the subdivision, or 
short plat approval of the short subdivision, has been submitted to the 
appropriate county, city, or town official. 

18 RCW 19.27.095(1), the building permit vesting statute: 

A valid and fully complete building permit application ... shall 
be considered under . . . the zoning or other land use control 
ordinances in effect on the date of application. 

(Emphasis added.) 
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development proposal processed under the regulations in effect at the time 

a complete building permit application was filed. Noble Manor, 133 

Wn.2d at 175, citing Erickson v. McLerran, 123 Wn.2d at 867-68. But 

under the common law, the vested rights doctrine had never been extended 

to applications for preliminary or short plat approval. Then, in 1987, the 

legislature stepped in and: (1) codified the vested rights doctrine as to 

building permits (RCW 19.27.095(1)); and (2) expanded the vesting 

doctrine to also apply - for the first time - to subdivision and short 

subdivision applications (RCW 58.17. 033). Laws of 1987, ch. 104. Noble 

Manor was the Supreme Court's first opportunity to interpret the 

subdivision vesting statute. Both Noble Manor and the subdivision 

vesting statute are unique to subdivision applications. Here, Dargey did 

not file an application to subdivide property, and neither Noble Manor nor 

the state subdivision vesting statute is applicable or helpful to Dargey with 

regard to the vested rights issue now before this Court. 

Furthermore, the fact that the legislature, in 1987, applied the 

vested rights doctrine to only two types of permits, subdivision permits 

and building permits, implies that it intended not to have the doctrine 

apply to any other permit application. This reasoning is a canon of 

statutory construction known as expressio unius est exclusio alterius, 

which means to express one thing in a statute implies the exclusion of the 
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other. State v. Delgado, 148 Wash.2d 723, 729, 63 P.3d 792 (2003). Had 

the legislature intended for the vested rights doctrine to be expanded to 

any other land use permits other than subdivision permits and building 

permits when it enacted the state vesting statutes in 1987, it would have 

either done so then - or at any time since. It has not. 

The second case relied upon by Dargey in support of his argument 

that the vested rights doctrine should be applied to all permit applications 

was Weyerhaeuser v. Pierce County, 95 Wn. App. 883, 976 P.2d 1279 

(2000). Weyerhaeuser is an old Division II decision that, when read and 

analyzed, was obviously not only poorly decided at the time, but has since 

been specifically questioned by the Supreme Court in Abbey Road, as 

discussed more fully below. In Weyerhaeuser, Division II had to decide 

whether the common law vested rights doctrine should be extended to an 

application for a conditional use permit (CUP). Relying principally on 

Noble Manor v. Pierce County, supra, (a subdivision case), Division II 

held that it did. But Weyerhaeuser was not a subdivision case, and Noble 

Manor should not have been relied upon for any reason under the facts in 

Weyerhaeuser. 

Furthermore, as the City noted above, had the legislature intended 

for the vested rights doctrine to be expanded to conditional use permits (or 

any permits other than subdivision and building permits) when it enacted 
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the state vesting statute in 1987, it would have either done so then - or at 

any time since. 

Additionally, Weyerhaeuser is in direct conflict with Supreme 

Court authority interpreting the vested rights doctrine as it applies to the 

building permit vesting statute, RCW 19.27.095(1), as interpreted by the 

Court in Erickson v. McLerran, supra, and Abbey Road v. Bonney Lake, 

supra. In both Erickson and Abbey Road, the Supreme Court made it very 

clear that the vested rights doctrine applied to building permit applications 

only, even going so far as to hold that a prior case decided by a lower 

court that might be interpreted as having expanded the vested rights 

doctrine to Master Use Permit (MUP) applications had been "superseded" 

by RCW 19.27.095(1). See Abbey Road, 167 Wn.2d at 254 (criticizing the 

applicant's claim that the vested rights doctrine had already been judicially 

extended to MUP applications by this Court, Division I, in Victoria Tower 

v. Seattle, 49 Wn. App. 755, 745 P.2d 1328 (1987), saying "Even if 

Victoria Tower can be read to expand the common law vesting doctrine to 

MUP applications, it has been superseded by RCW 19.27.095(1) and our 

analysis in Erickson.") (emphasis added). 

Finally, Weyerhaeuser appears to have relied upon out-of-context 

dicta from another pre-Abbey Road case for the proposition that the vested 

rights doctrine had already been judicially applied to CUP applications. 
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Weyerhaeuser makes reference to Beach v. Board of Adjustment, 73 

Wn.2d 343, 347, 438 P.2d 617 (1968), where the state Supreme Court 

remanded the judicial appeal of a final land use decision back to the local 

jurisdiction for a new CUP hearing because the City had failed to record 

the first hearing and, thus, there was no verbatim record on appeal. The 

Beach court stated that although the regulations applicable to CUPs had 

changed since the first hearing, those changes could not be applied to the 

applicant in this situation, where the only reason for the delay and a new 

hearing was the City's failure to properly record the first hearing. ld. 

Weyerhaeuser took this statement from Beach out of context, noting that a 

"subsequent change in the zoning ordinance does not operate retroactively 

so as to affect vested rights." Weyerhaeuser, 95 Wn. App. at 892-93, 

citing Beach, 73 Wn.2d at 347. In fact, the vested rights doctrine probably 

does not come into play at all when, as in Beach, an appeal is remanded 

for a new hearing based upon the local jurisdiction's failure to record the 

first hearing. But even if Beach might be interpreted as stating that the 

vested rights doctrine applies to CUP permits, this statement was only set 

forth in dicta, and courts cannot rely upon dicta as stare decisis. State ex 

rei. Evergreen Freedom Found. v. Nat'l Educ. Ass'n, 119 Wn. App. 445, 

452, n.9, 81 P.3d 911 (2003). Also, as explained above, Beach's decision 

on vested rights (if any) has been superseded by RCW 19.27.095(1), and 

36 



the Supreme Court's analysis in both Erickson and Abbey Road. Abbey 

Road, 167 Wn.2d at 254. 

Finally, this Court should take notice of footnote 8 in Abbey Road, 

which specifically cites with disfavor to Weyerhaeuser (along with other 

non-building-pennit decisions from the Courts of Appeals, such as Beach 

v. Bd. of Adjustment and Talbot v. Gray): 

Abbey Road also argues that we should expand the 
vested rights doctrine based on case law, contending 
that there is no "rational reason" for refusing to 
expand the doctrine to site plan applications when the 
courts have done so in other contexts .... See Juanita 
Bay Valley Cmty. Ass'n v. City of Kirkland, 9 Wn. 
App. 59, 510 P.2d 1140 (1973) (grading pennit 
applications); Talbot v. Gray, 11 Wn. App. 807, 525 
P.2d 801 (1974) (shoreline permit applications); 
Ford v. Bellingham-Whatcom County Dist. Bd. of 
Health, 16 Wn. App. 709, 558 P.2d 821 (1977) 
(septic tank pennit application); Beach v. Bd. of 
Adjustment, 73 Wn.2d 343, 438 P.2d 617 (1968) 
(conditional use permit applications); 
Weyerhaeuser v. Pierce County, 95 Wn. App. 883, 
976 P.2d 1279 (1999) (conditional use permit 
applications). Again, in Erickson. we considered 
and rejected similar arguments, and we are not 
persuaded to overrule our analysis or holding in 
Erickson. 

Abbey Road, 167 Wn.2d at 253, n. 8 (emphasis added). 

Finally, the trial court appears to have relied in general on pre-

Abbey Road case law in making its decision to apply the vested rights 

doctrine to Dargey's shoreline pennit application. Specifically, before 
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Abbey Road was decided, various courts had extended vesting principles 

to single pennit applications, such as applications for grading pennits 19 

and septic tank pennits.2o This extension of vesting principles is best 

described as "pennit vesting" (versus "project vesting"). Under the pennit 

vesting cases, the issue was not whether an entire "project" vested to the 

zoning code in effect at the time a particular pennit application was filed; 

but only whether the pennit itself vested in existing regulations, such that 

subsequently enacted regulations could not be applied to that specific 

pennit. See,jor instance, Juanita Bay v. Kirkland, 9 Wn. App. at 82-85 

(grading pennit was not subject to zoning changes adopted after the date a 

complete application for the grading pennit had been filed); and Ford v. 

Bellingham & Whatcom Cy, 16 W n. App. at 714-715 (property owners 

who failed to file applications for septic tank pennits before new 

regulations were enacted were not entitled to have septic tank pennits 

issued under prior regulations; but were instead required to comply with 

the septic tank regulations in effect on the date they filed complete pennit 

applications). Based on these cases, the courts held that specific pennits, 

such as grading pennits and septic tank pennits - not entire development 

projects - were subject to vesting protections. This "pennit vesting" issue 

19 Juanita Bay v. Kirkland, 9 Wn. App. 59,84,510 P.2d 1140 (1973), rev. den., 83 
Wn.2d 1002, 1003 (1973). 

20 Ford v. Bellingham-Whatcom Cty Dist. Bd. Of Health , 16 Wn. App. 709, 715, 558 
P.2d 821 (1977). 
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is not before the Court of Appeals today. Instead, the City agrees that 

permit vesting may be appropriate here, i.e., that Dargey may, in fact, be 

vested in the shoreline regulations in effect when he filed a complete 

shoreline permit application. The City simply does not agree that a 

shoreline permit application can confer vested rights to a local 

jurisdiction's entire zoning code (not just the adopted shoreline 

regulations) on an applicant's entire project (here, not just the 53 feet of 

Dargey's properties that lie within the shoreline's jurisdiction). 

A little further discussion of this Court's decision in Talbot v. 

Gray, supra, may be helpful. The same "permit vesting" analysis found in 

Juanita Bay and Ford was used by Division I back in 1975 when this 

Court decided whether to apply "permit vesting" to a shoreline permit 

application. Talbot held that a residential property owner who wanted to 

build a dock adjacent to his home on Lake Washington was "vested" in 

the notice provisions of the State Shoreline Management Act (SMA) in 

effect at the time he filed his dock application. Talbot, 11 Wn. App. at 

811 . A careful reading of Talbot shows that the case was strictly limited 

to the notice provisions of the SMA, and further limited to a single private 

residential dock. The issue of "project vesting" was not addressed in 

Talbot. The issue of whether the filing of a shoreline permit application 

could vest a large project - such as Dargey ' s mixed-use development 
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project with a proposed 143 residential units - was not addressed at all in 

Talbot or Juanita Bay or Ford. 

Furthennore, the trial Court's order is also contrary to Beuchel v. 

State, 125 Wn.2d 196,884 P.2d 910 (1994), which is the only State 

Supreme Court case the City could find that appears to directly address the 

vested rights doctrine as applied to shoreline permits. In Beuchel, the 

Supreme Court limited its analysis to "pennit" vesting, not "project" 

vesting. Beuchel held that a shoreline application vested the applicant in 

the County's existing shoreline regulations, and later-enacted shoreline 

regulations could not be imposed on the applicant. Beuchel, 125 Wn.2d at 

206-207. No mention of possible vesting in any other regulations, much 

less the County's entire zoning code, was made in Beuchel. 

In conclusion, the trial court's reliance on Division l's 1975 

decision in Talbot and/or the Supreme Court's decision in Beuchel to 

apply "project" vesting to Dargey's filing of a shoreline pennit application 

goes far beyond the holdings of these cases. It also expands the vested 

rights doctrine far beyond what the legislature intended when it enacted 

the vesting provisions for subdivisions and building pennits back in 1987, 

resulting in "broad land use refonn," which is a "job better suited to the 
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legislature." Abbey Road, 167 Wn.2d at 260-261.21 

E. Dargey is not entitled to relief under the Declaratory 
Judgments Act 

Dargey asked the trial court to declare that (1) his project was 

vested in the BN zoning regulations and other land use regulations in place 

on the date he submitted his application for a shoreline substantial 

development permit, and (2) the City must accept and process his building 

permit application under those "vested" regulations. As set forth above, 

Dargey did not obtain vested development rights by virtue of filing only a 

shoreline permit application. But even ifhe had, he is not entitled to relief 

under the Declaratory Judgments Act given the issue presented here. 

Declaratory judgment is used to determine questions of 

construction or validity of a statute or ordinance. Federal Way v. King 

County, 62 Wn. App. 530,534-35,815 P.2d 790 (1991). It is the proper 

form of action to determine the "facial validity of an enactment, as 

opposed to its application or administration." Federal Way, 62 Wn. App. 

21 The City asks this Court to recall and consider that Washington's vested rights doctrine 
is the minority rule, and it offers more protection of development rights than other 
jurisdictions. In other jurisdictions, the majority rule provides that development is not 
immune from subsequently adopted regulations until a building permit has been obtained 
and substantial development has occurred in "reliance" on the permit. Washington 
rejected this reliance-based rule. By adopting a date certain vesting point, Washington's 
doctrine ensures that new land-use ordinances do not oppress development rights, thereby 
denying a property owner's right to due process under the law. That date certain is the 
date a developer files an application for a building permit. Washington's vested rights 
rule is very generous to developers, more so than in any other state; all a developer has to 
do is file a building permit application. 
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at 535. Ordinarily, if a plaintiff has another completely adequate remedy, 

he is not entitled to relief by way of a declaratory judgment. Id. Thus, in 

a typical land use case, e.g., one which challenges the decision to issue or 

deny a permit, resort to a declaratory judgment procedure is not permitted 

because the Land Use Petition Act (LUPA) RCW Ch. 36.70C, provides an 

adequate remedy. Id. Here, given the fact that Dargey sought to file a 

permit application during the City's Moratorium, and his application was 

rejected due to the Moratorium, it appeared proper to the parties to 

proceed forward with a mandamus action. Ultimately, then, the seminal 

issue - whether or not Dargey could obtain vested rights merely by filing 

an application for a shoreline permit - was decided on summary judgment 

pursuant to CR 56. 

But declaratory judgment is not a proper cause of action here 

because Oargey did not challenge the facial validity of an enactment (i.e., 

he did not challenging the legality of the Moratorium itself), he merely 

challenged its application to his properties. Oargey can fully address this 

as-applied challenge in his request for mandamus. Accordingly, his 

request for a declaratory judgment should have been denied and dismissed 

by the trial court below. 

Dargey cited to Woodway v. Snohomish County, 172 Wn.App. 643, 

291 P.3d 278 (2013), for the proposition that the courts can decide the 
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application of the vested rights doctrine to a pending land use case in a 

declaratory judgment action. But Woodway is inapposite. Here, unlike 

Woodway, there is no "pending" land use decision; instead, Dargey's 

building pem1it application was rejected at the counter. Furthermore, in 

Woodway, the declaratory judgment action was not filed by either the 

applicant or the pem1itting jurisdiction (which were both constrained to 

resolving any land use disputes between them via the LUPA), but by third 

parties whose only means of inserting their interests was via the 

Declaratory Judgment Act. 

F. Woodway V. Snohomish County Is Inapplicable to the Vested 
Rights Issue on Appeal in this Case 

In the Order on summary judgment on appeal in this case, the trial 

judge hand-wrote in, without any explanation, a citation to "Town of 

Woodway v. Snohomish County, 172 Wash. App. 643 (2013)." CP 995. 

To the extent she meant for Woodway to support her grant of relief under 

the Declaratory Judgment Act, her Order is in error and should be reversed 

by this Court as set forth above. 

To the extent the trial judge intended for her citation to Woodway 

to support her conclusion that vested rights are triggered by a shoreline 

permit application, her order is also in error. Woodway does not hold that 

project vesting is triggered by a shoreline permit application; in fact, the 
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vesting doctrine as applied to shoreline permits is not even discussed in 

Woodway. In Woodway, the developer of a large project located on a 61-

acre site had filed many permit applications with the County; including, 

among others, a subdivision permit and a building permit. Because these 

two applications were deemed complete, under both the common law 

vested rights doctrine and the state vesting statutes, the entire 61-acre 

"project" was indisputably vested.22 The fact that the developer filed 

additional permit applications, such as an application for a shoreline 

substantial development permit, was immaterial to the vesting issue. After 

the developer ' s project was fully vested via its subdivision application and 

building permit application, the Growth Management Hearings Board 

(GMHB) issued a decision holding that some ofthe zoning regulations to 

which the developer had been vested were "invalid" because they had not 

been adopted in compliance with SEPA. Thus, the core issue in Woodway 

was whether the developer could remain vested in regulations that were 

subsequently deemed "invalid" by the GMHB. Woodway held that 

pursuant to the vested rights doctrine, the developer's project was allowed 

to remain vested to these regulations, even though they were "invalid" for 

all other future projects. Woodway, 172 Wn. App. at 664. 

In conclusion, Woodway does not support the proposition that the 

22 See, the subdivision statute, RCW 58.17.033; and the building penn it vesting statute, 
RCW 19.27.095(1), discussed at length in this brief. 
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filing of a complete shoreline pennit application can or does trigger 

"project" vesting under the vested rights doctrine. In fact, the City could 

not find any Washington case that supports this proposition. This is an 

issue of first impression. The result of the trial court's Order on appeal is 

to expand "proj ect" vesting under the vested rights doctrine to shoreline 

permit applications for the first time. As already fully explored and 

explained above, given the fact that the legislature did not include 

shoreline permits in its vesting statutes in 1987 (or at any time since); and 

further given the fact that the Washington State Supreme Court has twice 

refused to expand the vested rights doctrine to any permit other than a 

building permit (in both Erikson and Abbey Road), the City believes the 

trial court's Order is in error and respectfully requests that it be reversed 

on appeal by this Court. 

v. CONCLUSION 

Washington's vested rights doctrine, as it was originally judicially 

recognized, entitles developers to have a land development proposal 

processed under the regulations in effect at the time a complete building 

pem1it application is filed, regardless of subsequent changes in zoning or 

other land use regulations. In 1987, the Washington legislature codified 

the above-noted judicially recognized principles in RCW 19.27.095(1). 

The state vesting statue now explicitly confers vested rights upon the 
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submission of a complete building pennit application, reading as follows: 

"A valid and fully complete building pennit application ... shall be 

considered under ... the zoning or other land use control ordinances in 

effect on the date of application." (Emphasis added). 

The reach of the vested rights doctrine is not ambiguous. In 

general, it applies only to building pennit applications. In its most recent 

decision on this issue, Abbey Road v. Bonney Lake, supra, the Washington 

Supreme Court declined to expand the vested rights doctrine to 

applications for site plan review, even though the Court knew that the 

developers had expended a large amount of time and money in preparing 

their site plan application. Abbey Road noted that as long as a local 

jurisdiction allows a developer to file a building pennit application and 

obtain vested rights at any time in the pennitting process, then there is no 

reason to expand this state' s already liberal vesting doctrine to other 

pennit applications. 

Finally, this case presents facts even more persuasive than the facts 

presented in Abbey Road, because here it is undisputed that (I) the 

developer was represented by knowledgeable legal counsel during the 

entire application process; (2) both the developer and his counsel were 

given prior warnings that a moratorium was likely going to be enacted; 

and (3) the developer was specifically told by the City's Senior Planner 
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that he was not vested by virtue of having filed a shoreline application, 

and that he could vest his rights by filing an application for a building 

permit. Despite these facts, the developer chose not to file a building 

permit application before the Moratorium was enacted. There is nothing 

about these facts that warrant the extension of the vested rights doctrine to 

shoreline permit applications as requested by Oargey. 

In conclusion, Dargey could have vested his rights simply by filing 

a building permit application simultaneous with his shoreline permit 

application and request for SEP A review - or at any time prior to the 

enactment of the development moratorium affecting his property - but, for 

some reason, he chose not to. Although the City agrees that Dargey is 

vested in the City's shoreline regulations in effect at that at the time he 

filed his shoreline permit application, his shoreline application alone did 

not vest him in the City's entire zoning code, land use laws and 

regulations. Because he was not vested, the City acted properly when it 

refused to accept his application for a building permit during the pendency 

of the Moratorium. Thus, the City respectfully requests that this Court 

reverse the trial court order granting summary judgment to the Plaintiff 

Dargey. The City also respectfully requests that the Court grant its cross

motion for summary judgment, which seeks to establish that Plaintiff 

Dargey did not vest to all of the land use laws and regulations in effect on 
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the date he filed an application for a shoreline development permit, 

because he could only obtain full vested rights by filing a building permit 

application. 

Respectfully submitted this __ day of October, 2013. 

KEATING, BUCKLIN & MCCORMACK, 
INC., P.S. 

By: Stt~.~AS1 
Attorneys for Defendant City of Kirkland 

CITY OF KIRKLAND 

By: 
Robin S. Jenkins n, 

Attorneys for Defendant City of Kirkland 
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DECLARA TION OF SERVICE 

I declare that on October 28, 2013, a true and correct copy of the 

foregoing document was sent to the following parties of record via method 

indicated: 

Attorneys for Plaintiffs Potala 
Village, Lobsang Dargey 

Duana Kolouskova 
Johns Monroe Mitsunaga 
Kolouskova, PLLC 
1601 114th Avenue SE, Suite 110 
Bellevue, W A 98004 
Email: kolouskova@jrnmlaw.com 
charlot57TB@jmmlaw.com 

DA TED this 28th day of October, 2013. 

o E-mail 
o United States Mail 
o Legal Messenger 
o Other Agreed E-Service 

Cathy en ric son, Legal Assistant 
Keating, uckling & McCormack, Inc., P.S. 
800 Fifth Avenue, Suite 4141 
Seattle, WA 98104-3175 
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City of Kirkland's Appendix to Opening Brief 

Appendix No.1 - Order Granting Plaintiffs Motion for Partial Summary Judgment, filed May 
10,2013 (CP 992-995); 

Appendix No.2 - Washington's Vested Rights Doctrine: How We Have Muddled A Simple 
Concept And How We Can Reclaim It, Roger D. Wynne, 24 Seattle U. L. Rev. 851 (2001) (CP 
858-935); 

Appendix No.3 - Abbey Road: Not a Road Out of Our Vested Rights Thicket, Roger D. Wynne, 
Environn1ental & Land Use Law, pp. 7-11 (December 2009) (CP 64-68); 

Appendix No.4 - City of Kirkland Notice of Decision, Shoreline Substantial Development 
Permit, Potala Village Mixed Use Development, City File SHR11-00002, dated January 17,2013 
(CP 246-265); 

Appendix No.5 - Kirkland Zoning Code, Chapter 141 - Shoreline Administration; 

Appendix No.6 - Kirkland Zoning Code, Chapter 5 - Definitions; and 

Appendix No.7 - Kirkland Zoning Code, Chapter 83 - Shoreline Management. 
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FILED 
KJNG COl:'N'TY. WASHINGTON 

MAY 1 0 2013 

SUPERiOR COURT CLERK 
BY Carolina Caja 

~ DEPUTY 

THE HONORABLE MONICA BENTON 
HEARING DATE: MAY 3.2013/10:00AM 

SUPERIOR COURT OF WASHINGTON FOR THE COUNTY OF KING 

POTALA VILLAGE KIRKLAND, LLC. a 
Washington. limited liability company, and 
LOBSANG DARGEY and TAMARA AGASSI 
DARGEY, a married couple, 

Plainti ffs/Petiti OIlers, 

vs. 

THE CITY OF KIRKLAND; a Washington 
municipal corporation, 

DefendantIRespol1 dent. 

NO. 12-2-18714-2 SEA 

ORDER GRANTING PLAINTIFFS' 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

THIS MATfER having duly come on for hearing before the undersigned Judge of the 

above-entitled Com1 upon cross motions for summary judgment filed by both 

PlaintiffslPetitioners Potala Village Kirkland, LLC. and Lobsang Dargey and Tamara Agassi 

Dargey, and by DefendantlRespondent the City of Kirkland, all pmties having been duly 

represented by counsel. and the Court. being fully advised in the premises, having he81'd oral 

arguments of counsel [or the parties. having reviewed the pleadings, exhibits. and other 

documents; in the court file. and having reviewed those documents specifically listed below. 

finds that there are no genuine issues of material fact and that summary judgmenl should be 

entered as set forth bclo\\. 

ORDER GRANT.ING PI.A1NTIFFS· MOTION FOR 
PARTIAL SUMMARY JUDGMENT - 1'·IIi1 101"5 

JOHNS MONROE MITSlINAGA KOI.Ol1SI(Ov';' PLLC 
ATTORNEYS AT LAW 

ORtG\NAL 
1601 114'1\ Ave . Sr:. Suite 110 
Bcllevuc. Wa~hil1g1on 98004 

Tel: (425) 4512812· Fax: (425) 4512818 
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I. Plaintiffs/Petitioners' Motion For Partial Summary Judgment; 

2. Declaration OfDllana T. KolollSkov,lln Support Of Plaintiffs/Petitioners' 
Motion For Partial Summary Judgment And EKhibits; 

3. Declaration Of Lob sang Dargey In Slipport OfPlaintiffs/Petitioners' Motion 
For PartiaJ SUmmary Judgment And Exhibits; 

4. City's Response in Opposition to Plaintiffs' P81tiaJ Mot jon fo}' Summary 
Judgment and in Support of the City's Motion for Summary Judgment; 

5. Supplemental Declaration of Teresa Swan; 

6. Declaration of Eric Shields in Opposition to Plaintiffs' Partial Motion for 
Summary Judgment and in Support of the City's Motion for Summary 
Judgment; 

7. Plaintiffs' Reply in Motion for Partial Summary Judgment; 

8. Proposed Order Granting Plaintiffs' Motion for Partial Summary Judgment; 

9. City of Kirkland's Motion for Summary Judgment to Dismiss Petitioners 
Request for Issuance of a Writ of Mandamus; 

10. Declaration of Kurt Triplett in Support of City's Motion tor Summary 
Judgmenllo Dismiss Petitioners Reqtlcst for Issuance of a Writ of Mandamus; 

J !. Declaration afTom Radford in Support of City's Motion for Summary 
J udgmenllo Dismiss Petitioners Request for Issuance of a Writ of Mandamus; 

12. Declaration of Desiree Goble in Support of City's Motion for Summary 
Judgment to Dismiss Petitioners Request for Issuance of a Writ of Mandamus; 

13. Declaration of Teresa Swan in Support of City's Motion for Summary 
Judgment to Dismiss Petitioners Request for Issuance of a Writ of Mandamus; 

14. Proposed Order Granting City of Kirkland's Motion for Summary .1udgment 
to Dismiss Petitioners Request for issuance ofa Writ of Mandamus; 

15. Plaintiffs Potala Village Kirkland, LLC's and Dargey's Response to City of 
Kirkland's Motion for Summary Judgment; 

16. Declaration of Justin Stewart; 

17. Second Declaration of Duana 1'. Kol{)uskova; 

J 8. Proposed Order Granting Plaintiff.,,· Motion for Partial Summary .1udgment; 

19. City of Kirkland's Reply in Support of City's Motion for Partial Summary 
Judgment; 

ORDER GRANTING PLA1NTIFFS' MOTION FOR 
PART1AL SUMMARY JUDGMENT - 1'1l,}:2 ()/5 
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20. Second Supplemen(31 Declaration of Teresa Swan in Support ofCi(y's Motion 
tOI" Partial Summary .Judgment; and 

21. Supplemental Declaration of Tom Radford in Support of City's Motion for 
Partial Summary Judgment. 

ORDER 

NOW THEREFORE IT IS HEREBY ORDERED ADJUDGED AND DECREED 

that partial summru), judgment is entered as follows: 

1. PI a inti ffs' Motion for Partial Summa!), Judgment. dated April 2, 20 J 3, is 

8 GRANTED, in its entirety. 

9 2. Plaintiffs submitted a complete application for shoreline substantial 

10 development permit on February 23, 2011. 

11 

12 

3. 

4. 

Plaintiffs' property was zoned Neighborhood Business. 

TIle City of Kirkland issued a letter of completeness for the for shorcline 

13 substantial development permit application on May 11,2013. 

14 5. The City of Kirkland issued an Environmental Impact Statement for the 

15 shoreline substantial development permit on November 2, 2012. 

16 6. The City of Kirkland issued a decision approving the shoreline substantial 

17 development pelmit on January 17, 2013. 

18 7. Plaintiffs' shoreline substantial development permit application is subject to 

19 the vested rights doctrine. 

20 8. Plaintiffs' shoreline substantial development permit application vested on 

2 J FebruaI)' 23, 2011, to those zoning laws and land use regulations in force at the time of that 

22 application. 

9. This Court bereby enters declaratory judgment in favor of Plaintiff.<; that 

24 Plaintiffs are entitled to apply for, and the City of Kirkland is required to issuc a decision on, 

25 building and other land developmenl permit applications based on the 7.oning LInd land usc 
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regulations in etTect on the date or the shorel inc substantia! development permit application. 

i.e. February 23. 2011. 

to. 1n addition, this Court hel'eby enters a peremptory writ of mandamus 

commanding DefendantIRespondent City of Kirkland to accept and process an application 

for building permit by Plaintiffs based on the on the zoning and land use regulations in effect 

on the date of the shoreline substantial development pennit application. i.e. february 23. 

201 1, if said application is otherwise complete as required by state law and local regulationT. \/til;\. "I-
DATED thiS'='--day o[ h ~ ,2013. ~~WQ.y 

1<.1 ~UNTY SUPERIOR COURT $(18 he (rUt h 
I" . C()(""I4~ , 
V Vl 172 \Ahhh

Arf· It''lJ 
Presented by: (201 ~) 
JOHNS MONROE MITSUNAGA & KOLOUSI(OvA, PLLC 

By " __ _ 
Duana T. Kolouskova, WSBA #27532 
Attorneys for PetitionerslPlaintiffs 

Approved as to form; Notice of Presentation waived: 

KEATING BUCKLIN & MCCORMACK, INC .. P.S. 

~y .---------------------------Stephanie E. Croll, WSBA # 18005 
Attorneys for Defendant 

CITY OF KIRKLAND 

By ____________________ __ 

Robin S. Jenkinson. WSBA #18053 
Attorneys for Defendant 
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*851 WASHINGTON'S VESTED RIGHTS DOCTRINE: HOW WE HA VE MUDDT .ED A SIMPLE CONCEPT AND HOW 

WE CAN RECLAIM IT 

Copyright (c) 2001 Seattle University Law Review; Roger D. Wynne 

Abstract 

Washington'S land use vested rights doctrine needs repair. The doctrine attempts to balance the interests of developers and 

municipalities by freezing the law applicable [0 the review of a land use permit application on the date that tbe developer 

submits that application. But the details of a doctrine originally designed to provide certainly and fairness now frequently offer 

neither in sufficient measure. The doctrine's inconsistent rationales account for much of the confusion that has become a 
fixture of the doctrine, and courts and the legislature have failed to resolve a host of issues clearly, accessibly, or fairly. This is 

especially true in the context of development projects that require multiple permits. The legislature should adopt a statutory 

rule that replaces the muddled details of tlle cOlIUUon-law doctrine with a principle that reestablishes certainty and at least 

strives for fairness. 
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Substantive Reach of the Doctrine 

a. Haas v. City of Kirkland 

c. Ovcrstreet and Kirchheim 

2. Land Use Procedures That Do Not 
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2. Is the Good faith of the Developer 
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Point at Which the Doctrine Applies? 
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c. Where the Washington Supreme 
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Every real estate developer wants to manage the risks inherent in a project. One of those risks is that after purchasing 

property with a particular project in mind, the local government could change the development regulations applicable to the 

property in a way that either precludes the project or diminishes its value. To reduce this risk, developers [FNI] in Washington 
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often invoke the state's vested tights doctline. Seattle newspapers report the doctrine being invoked, for example, by a real 

estate development company to blunt amended county laws that could preclude its 'mini-city,' ~;]ated for development in an 

otherwise rural area; [FN2] by a pipeline company to challenge new zoning laws that could dictate the pipeline's route through 

a city; JJ:lUl and by a casino to avoid a city moratotium on of}:track betting. Llli41 

Use of the vested rights doctrine has its price, however. It leaves local govenunents less able to update and enforce their 

land use laws to keep pace with changing conditions and evolving views of appropriate land uses. This is especially critical in 

jUlisdictions that revamped their development laws in the 1990s to respond to Washington's *856 Growth Management Act 

(GMA). [FN5] Among other things, the GMA forced local governments to encourage more dense urban land use patterns in 

cities and to prohibit low-density 'sprawl' in unincorporated rural areas. [EN§] A Tacoma newspaper recently called on the 

Pierce County Council to hamper the use of the vested rights doctrine by those wanting to avoid GMA-era regulations and 

develop intensely in rural parts of the county. lill?J Casting land use applications under this doctrine as 'licking lime bombs,' 

the newspaper complained that the doctrine allows developers 'to speculate, their parcels rising in value because they can be 

developed without conforming to costly new regulations.' [FN8] The King County Executive issued an emergency order to 

preclude celtain applications of the vested rights doclrine to development project~ 'that skirt modern environmental and zoning 

niles.' [FN9] 

The vested rights doctrine attempts to balance these competing interests. It is designed to protect a developer's interest in 

having some certainty that the applicablc rules will not continue to change while he or she attempts to develop or use property, 

and to accommodale local govemmcnts' and the public's interest in shaping land use codes to meet their communities' evolving 

needs. Inc doctrine does this by fixing a point in time at which a developer can no longer be subject to changes in local land 

use laws. This bright-line approach enhances both celtainty and fairness, at least in theory. 

The unfortunate reality is that the details of this theory have been muddled irrevocably in practice. As far back as 1939, the 

Washington Supreme Court observed that the 'term 'vested right' is not easily defined and has been used by the court~ to 

express various shades of meaning.' [FNIO] The ensuing six decades have done little to *857 erode this observation, at least in 

the context of land use law. The judiciary and, to a lesser extent, the legislature have confused the doctrine's critical details. 

Today, any attempt to state the current vested rights doctrine with certainty falters when that statement is applied to a set of 

f.1Cts, especially where resoltltion of the issue can make the difference in a controversial land use project. In some key respects, 

the doctrine fails to provide fairness as it slides unjustifiably toward the developers' side of the spectrum in the context of 

multiple-permil projects. 

This Article explores many of the problems with the details of the vested rights doctrine and outlines a statutory solution to 

them. LI:N.UJ Part I examines the inconsistent rationales that underlie the various manifestations of the doctrine. The ditTer

ences between the 'mandamus' and 'fairness/certainty' rationales help explain some of the confusion that has become a fixture 

of the doctrine. Part II discusses a host of issues thallhe doctrine fails to resolve adequately. Tt groups these issues into four 

fundamental questions, the divergent answers to which often form the key dispute ill any vested rights case: (I) to which types 

of land use permit applications is the doctrit1e applicable; (2) what types oflaws does the doctrine freeze in time; (3) when does 

the doctrine begin to freeze those laws in time; and (4) for how long, and for what purpose, does the doctrine apply in the 

context of development pr~iects that require more than one pennit? Part 1lI makes the case for adopting a statutory rule that 

replaces the muddled common-law doctrine in a way that rccstablishc,~ certainty and at least strives for fairness in the law's 

details. 
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1. Why the doctrine'! The Hazards of Di vcrgent Rationales 

Why do we have a vested rights doctrine? Washington courts' answers to this question generally conform to one of two 

rationales, although ClJurts rarely acknowledge these rationales explicitly. This Article will reter to these two rationales as 

'mandamus' and 'fairness/certainty.' The fairness/certainty rationale has emerged as the more dominant, but both rationales 

continue to influence· the doctrine. As this Article explains later, [FN 12J thc persistent interplay between these *858 rationales 

creates much of the confusion that has undermined the vested rights doctrine. 

A. The Mandamus Rationale: A Bad Fit, but Still Invoked 

When initially articulated in the context of land use law, [FN13 J the vested rights doctrine arose out of actions for man

damus in which a developer sought judicial assistance to force a municipality to issue a building permit for which the developer 

had applied. Given the nature of this action, [EN~J courts understandably tried to determine whether the municipality enjoyed 

discretion to deny the permit or if it was instead obligated to perform a nondiscretionary, ministerial duty and grant the permit. 

This led, in 1954, to one of the earliest summaries of the vested rights doctrine in the contcxt ofland llse law: 

A property owner has a vested right to use his property WIder the terms of the zoning ordinance applicable there

to. A building or usc permit must issue as a matter of right upon compliance with the ordinance. TIle discretion per

missible in zoning matters is that which is exercised in adopting the zone classifications with the temls, standards, and 

requirements pertitlent thereto, all of whieh must be by general ordinance applicable to all persons alike. The acts of 

administering a zoning ordinance do not go back to the questions of policy and discretion which were settled at the time 

of the adoption of the ordinance. Administrative authorities are properly concerned with questions of compliance Witll 

the ordinance, not with its wisdom. LE:t;JJ.51 
The rule that implements this rationale applies only to building permit applications and features two relevant inquiries: (1) 

is the building pennil application complete; and (2) does the application comply with the law in cffect on the date of applica

tion? Tfthe answer *859 to both questions is 'yes,' then the local government must meet its ministerial duty to issue that permit. 

Figw-e 1 illustrates this rule. 

The mandamus rationale announced by the Washington Supreme Court in 1954, as well as the rule that implements it, tit 

poorly with the re.'1lity ofland use permitting today. Posing three questions illustrates this point. first, how does this rule affect 

applications for land use authorizations other than building pennits and laws other than zoning codes? Land use development 

today usually requires a host of different permits in addition to building permits [fNl5il and brings inlo play a number of 

ditlerent bodies of development regulations other than zoning laws. [FN171 

The Mandamus Rationale 

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE 
Figure 1. The rule implementing the veste<l rights doctritle under tlle mandamus rationale. 

*860 Under the mandamus rationale, if a building permit application is complete and complies with the law in effect 

on the date of application, the loea 1 government musl issue the building permit. (Bldg. ~ building) 

Second, how many truly 'ministerial,' nondiscretionary land use authorizations cxist? Conversely, how many truly 'dis-
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cretionary' authorizations exist in which the decisions are purely legislative, unhampered by any criteria set out in an ordi

nance? Decisions on most development authorizations today are neither purely ministerial nor purely discretionary. With the 

advent in ]97 I of supplemental, substantive authority to condition or deny pennits on the basis of environmental effects, 

[FNI8j even the most 'ministerial' ofpennits--the building pennit--became imbued with a significant amount of discretion. 

[FNt9J Decisions on land use pcnnits are generally bounded by legal criteria against which the local government mllst assess 

the fucts presented by each application. LW1.Ql These decisions arc subject to judicial review for, among other things, errors of 

law or failure to make decisions based on substantial evidence. LlliVJ A writ ofmandamm; is generally not available to force 

a particular land use decision precisely because land use decisions usually involve some cxercise of discretion. [FN22] In this 

regime, the line between ministerial and discretionary acts tends to evaporate. 

Finally, if the proposed land use project contains a few elements that do not 'comply,' must the municipality rcjc<:t the 

application and force the applicant to reapply (potentially subject to newly-enacted law), or may the municipality condition or 

issue the permit if the devcloper changes certain elements ofthc proposal? The mandamus rationale suggests an all-or-nothing 

proposition for local govemments--tlle government must either tind that dIe proposal complies in its entirety and issue the 

permit, or reject it if even the slightest element docs not comply. This approach fails to comport with the reality of contem

porary land use permitting, where local governments often condition projects to address environmental impacts [FN231 or to 

meet criteria specified in local development regulations. [EN24J 

*861 B. The Fairness/Certainty Rationale: The More Appropriate and Dominant Approach 

At some point during the evolution of Washington's vested rights doctrinc in the context of land use decisions, court" 

evidently realize-d the limits of mandamus as an intellectual foundation. Increasingly, courts articulated a rationale that furthcrs 

two primary goals. first, the doctrine is intended to strike a fair balance between the interests of (a) developers in planning, 

financing, and implementing land use projects with some certainty that the lules of the game will not change mid-course; and 

(b) municipalities in revising their land use laws to meet the dcmands of growth, comply with new state laws, and avoid 

nonconforming uses. [FN2.~] Second, the doctrine is intended to provide certainty to all involved by tixing in time a particular, 

definable right. 

The Washington Supreme Court eventually described the balancing act that forms the' faimess' prong of this rationale: 

Development interests .. . protected by the vested rights doctrine come at a cost to the public interest. The practical 

effect of recognizing a vested right is to sanction the creation of a new nonconfOlming use. A proposed development 

which does not conform (0 newly adopted laws is, by defmition, inimical to the public interest embodied in those 

laws. If a vested right is too easily granted, the public interest is subveJ1ed. 

This court rccognized the tension between public and private interests when it adopted Washington's vested rights 

doctrine. The court balanced the private property ... rights against the public interest by selecting a vesting point which 

prevents 'permit speculation,' and which demonstrates substantial commitment by the developer, such that the good 

faith of the applicant is generally assured. The application for a building permit demonstrates the requisite level of 

commitment. [FN26] *862 Acknowledging the' certainty' prong of the fairness/certainty rationale, Ihe court also noted 

that the Washington vested rights doctrine 'places great cmphasis on certainty and predictability in land use regulations.' 

fFN27J The 'certainty' prong actually dates back to early, mandamus-based vested rights decisions. In those early de

cisions, the Washington Supreme Court rejected the majority vesting rule, [FN28] which invokes notions of estoppel and 
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holds tllat a municipality may change the laws applicable to a particular development as long as the developer has not 

changed his or her position in reliance on the existing law. [FN2.2.] The courtjustitied rejecting this majority rule in favor 

of a practical rule that provides certainty: 

Notwithstanding the weight of authority, we prefer to have a date certain upon which the right vests to construct in 

accordance with the building permit. We prefer not to adopt a rule which forces the court to search through ... 'the 

moves and countermoves of ... parties ... by way of passing ordinances and bringing actions for injunctions' --to which 

may be added the stalling or acceleration of administrative action in the issuance of permits--to find that date upon which 

the substantial change of position is made which fmally vests the right. The more practical rule to administer, we feel, is 

that the right vests when the party . .. applies for his building pcrmit .... [FN301 

The fairness/certainty rationale manitests itself in a rule that freezes in time the law applicable to the review of a given land 

use permit application. Figure 2 illustrates this rule. Once a developer files a complete pernlit application, this rule ensures 

that subsequent changes to local land use or zoning laws will not affect the review of that application. In other words, this rule 

cxtend~ to dcvc1opl. .. rs a right to freeze the applicable law in place for purposes of bounding a local government's decision on a 

developer's application. LFNllJ 

*863 The taimessicertainty rationale, and the law-freezing rule that implements it, provide a more appropriate fit with the 

realities of contemporary land use permitting than does the mandamus rationale. Unlike the mandamus rationale, the fair

ness/certainty rationale does not depend on a local pennit being ministerial and nondiscretionary. The fairness/certainty ra

tionale also provides more flexibility than the mandamus rationale because it creates a rule that, in theory, could apply to an 
application for any type ofland use authorization (not just a building permit application) and to all development rel,,'lllations that 

affect the ultimate decision on the application. 

The Fairness/Certainty Rationale 

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE 

Figure 2. The rule implementing the vested rights doctrine under the fairness/certainty rationale. 

Under ilie fairness/certainty rationale, a complete pennit application freezes in time the law applicable to the local 

government's consideration of that application. The local government may still dcny the application, but it may not do 

so on the basis of laws that take effect after the date of a complete application. 

Fairness/certainly has generally emerged as ilie dominant rationale for ilie vested rights doctrine in Washington. The 

Washington Supremc Court acknowledged the primacy of this rationale and the law-freezing rule in 1997: 'In Washingtoll, 

'vesting' refers generally *864 to the notion that a land usc application, lmder the proper conditions, will be considered only 

under the land use statutes and ordinances in effect at the time ofthe application's submission.' [FN32] The legislature has 

attempted to codify the law-freezing rule in the context of certain land use applications. I FN331 

C. Is the Mandamus Rationale Dead? 

The tairness/certainty rationale did not emerge through a watershed opinion, and no Washington court has explicitly re

jected the mandamus rationale. In 1982, however, the Washington State Supreme Court attempted to lay to rest the ministe

rial-discretionaty dichotomy at the heal1 of the mandamus rationale: 

Thc distinction between ministerial and discretionary acts is not relevant to the validity of procedural limits placed 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Page 869 



24 SEAULR 851 Page 13 

24 Seattle U. L. Rev. 851 

on the decisionmaking entity. The need for a 'date certain' upon which a right vests is to avoid tactical maneuvering 

between parties and that need would appear equally strong whether the act is discretionary or ministerial. [FN34] 

This 1982 observation, however, did not kill either the mandamLL" rationale or even the ministerial-discretionary di

chotomy on which it rests. Subsequent decisions invoked the mandamus rationale unquestioningly. [FN35J Other decisions 

confused the two rationales, or at least the authority for them. For example, the Washington Supreme Court has repeatedly cited 

19508 mandamus-rationale case law as authority for the mle that can only be supported by the fairness! certainty rationale. 

[EN36.1 Gregory Overstreet and Diana Kirchheim hold out the ministerial-discretionary distinction at the heart of the man

drunus rationale as the touch."tone of the current vested rights doctrine: *865 'The basic rule was (and still is) that ministerial 

permits vest, while discretionary ones do not.' [FN37J 

In sum, even though the trend appears to be toward a vcsted rights doctrine founded 011 notions of fairness and ccrtainty, the 

mandamus rationale continues to haunt the doctrine. This confusion helps explain why critical details of Washington's vested 

rights doctrine remain elusive, as explored in the next section of dus Alticle. 

II. What Is the Rule? The Unresolved Issues Thal Plague the Doctrine 

The rule that implements the vested rights doctrine under the fairness/certainty rationale requires answers to at least four 

persistent questions: (1) to which types of applications does the doctrine apply; (2) what laws does the right freeze in time; (3) 

at what point in time does this 'freeze' begin; and (4) for how long and for what purposes do the laws remain frozen? 

The following sections demonstrate how the answers to these questions remain unclear even though the essential frame

work of the vested rights doctrine remains reasonably sound. A rule that should provide measures of certainty and fairness all 

too frequently provides neither. Celta.inty is lost in the hands of attorneys who can invoke authority to justify most positions, 

and fairness crodes through piecemeal, often unwitti11g judicial opinions. TIlis problem is most acute in the context of de

velopment projects that require multiple permiL~. 

*866 A. To Which Types of Land Use Permit Applications Does the Doctrine Apply? Extending the Doctrine in Fits and Starts 

COUtts have not consistently identified thc universe ofland use permit applications to which the doctrine applies. [r:N3.~] 

From its inception in the 1950s, the vested rights doctrine has always applied to building pennit applications. [fN39] Wash

ington courts have moved beyond this base haphazardly. From 1968 to 1977, Washinbrtoll cout1s extended the doctrine to four 

other types of land lise development applications without much explanation. In the 19808, courts expressed a new-found re

luctance to extend the doctrine further. TIle legislature overcame this judicial reluctance in the case of subdivision applications, 

but illefi in place the judiciary's curious refusallo extcnd the doctrine to site-specific rezone applications. The rcsult is a rule 

that is difficult to apply without first checking piecemeal case law and le.gislation. 

1. The Judiciary's Initial, Almost Matter-of-Fact Extension of the Doctrine Beyond Building Pennit Applications 

The vested rights doctrine first ventured beyond the confines of building pcrmit applications in 1968. [FN40] In dicta, and 

without explicitly ac1<1lowledging the new ground it was breaking, the Washington State Supreme Court extended thc vested 

rights doctrine to conditional use permit applications. lEN.!!J] 
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This initial, off-handed extension of the doctrine opened the door to the court of appeals, which, in the following decade. 

extended the doctrine almost matter-of-factly to three other types of pennit applications. In 1973, the court of appeals found 

'no rational distinction ben'leen building or conditional use permits and a grading *867 permit,' [FN42] and so held that the 

vested rights doctrine also applies to grading permit applications. [FN43] The court of appeals quickly applied the doctrine to 

shoreline substantial development permit applications without even acknowledging that it was extending the doctrine beyond 

the three types of applications to which the doctrine had been applied to date. [BL44] More cautiously, in 1977, the court of 

appeals held that to the extent the vestcd rights doctrine might apply to septic tank permit applications, it only freezes the 

applicable law as of the date a complete septic tank pennit application is filed. [FN45) Twenty years later, an unquestioning 

court of appeals cited this as authority for the proposition that '[t]he doctrine applies to septic tank installations. ' rrN46] By the 

end of the 1970s, therefore, the judiciary had essentially taken the doctrine from the realm of building permit applications and 

extendcd it to eonditionaluse, grading, shoreline substantial development, and septic permit applications. 

2. The Judiciary's Subsequcnt Rcluctance to Extend the Doctrine and the Legislature's One-Time Intervention 

In the 19808, the judiciary began retreating from it~ liberal extensions of the vested rights doctrine to other types of de

velopment permit applications . The Washington Supreme Court first developed its apparent reluctance to extend the doctrine 

in the context of preliminary subdivision applications. In Norco Construction, Inc_ v. King COlllty, [FN47] the court refused to 

extend the vested rights doctrine, at least in so many words, to preliminary subdivision applications_ In that case, the county 

council failed to act on a preliminary subdivision application [fN48] within ninety days of the date of completed application, as 

required by statute. [FN49 I The council based its refusal on a perceived conflict between the application and a draft compre

hensive plan that the county had not yet adopted. [FN50] The court of appeals held that the vested rights docnine applied to this 

situation, but the particular con-*868 text of preliminary subdivision applications required a rule that froze the applicable law in 

effect at the end of the 90-day statutory period, rather than at the start of the period on the date of complete application. LfNSJ] 

The supreme court agreed that the law in effect at the end of the statutory 90-day period should apply, but based its decision 

on an interpretation of the statute, not the vested rights doctrine: '[T]he usc of the term 'vested right' in the opinion ofthe Court 

of Appeals overstates the nature of[the developer's] right.' [FN5Z] Although Norco's direct treatment of the vested rights 

doctrine was ambiguous, subsequent decisiolls removed any ambiguity by describing Norco as holding that the vested rights 

docttinc docs not apply to preliminary subdivision applications. [FN531 

The retreat continued in 1984, when the court of appeals ruled that submitting a preliminary site plan does not trigger the 

vested rights doctrine. Lf.li541 Tlu-ee years later, the supreme court held that the vested rights doctrine does not apply to binding 

site plan applications. [FN55] The legislature responded to the judiciary in 19K7, extending *869 the vested rights doctrine to 

preliminary subdivision applications, [FN56J but not to preliminary or binding site plan applications. 

Even after the legislature intervened, the supreme court continued to resist extending the doctrine to other types of de

velopment permit applications. Tn 1994, for example, the court considered an application for a master use permit (MUP) from 

the city of Seattle. [FN57J 'MUPs are 'umbrella' or 'master' pemlil<;, which actually represent a number of independent reg

ulatory components, including environmental impact review, comprehensive plan review, and otht.'f use inquiries.' [FN581 The 

court refused to extcnd the vested rights doctrine to the developer's MUP application because filing a MUP application could 

occur in the intimcy of a project, weB before ule developer had conunitted substantial resources to a project. [fN~9.] Fur-
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thermore, the court noted that the city had put in place a local vesting ordinance that allowed a MUP applicant to file a building 

permit application and thereby lock in the law applicable to both the building permit and the MUP application. LEti@J This 

gave the court comic)J1 that the developer had the control 10 freeze the applicable law when he or she actually decided to commit 

to develop. [lliQll The legislature has not rC!qJonded to this decision with any MUP vesting law of its own. 

3. The Unique Case of Site-Specific Rezones: The Mandamus Rationale Rears Its Head in the Wrong Place 

The issue of whether the doctrine applies to site-specific rezone applications merits particular attention. The legislature's 

decision to cxtend the doctrine to preliminary subdivision applications [FN62] and the *870 judiciary's decisions not to extend 

the doctrine to a binding site plan I!1iffi or to MUP applications [FNM] ar),,'1lably tind some basis in a dispute over the policies 

on which the doctrine is constructed. By contrast, thc judicial refusal to extend the doctrine to rezone applications appears to be 

based more on a misapplication of the doctrine in the guise of the mandamus mtiollale than on any fundamental policy. 

The determination that the vested right~ doctl1ne does not apply to site-specific rezone applications oC(;uITed in Teed v. 

King County. [FN65] In that case, developers applied for a rezone, which the county granted on the condition that the devel

opers dedicate a right-ot:way to the county. [FN661 After the developers dedicated the right-of-way, the county amended the 

zoning code applicable to the entire area and then used the new code to deny the requc~tcd rezone. LEN67] The court ordered the 

county to convey the land back to the developers, but refused to order the county to is~;ue the requested rezone, IFN681 

Two problems hamper the court's rationale. First, it relied on the mandamus rationale for the vested rights doctrine: 'The 

situation raised in the instant appeal is clearly not the type of ministerial action which warmnts the granting of mandamus 

contemplated wlder the 'vested rights' doctrine. ' [FN69l The cowi apparently overlooked the Norco court's announcement 

roughly eighteen months earlier that the ministerial/discretionary distinction was not relevant to the vested rights doctrine. 

[FN70] Second, the Teed court invoked authority regarding areawide rezones to reason that site-specific rezones may not be 

compelled by the judiciary through a 'writ of mandamus. [FN71) Although area-wide zoning and rezoning is a legislative 

function, [FN72 I site-specific re7.0nes are quasi-judicial decisions bounded by local regulations and criteria. [FN73] 

*871 Despite its shortcomings, the Teed decision has become accepted as authority for the proposition that the vested 

rights doctline does not apply to site-specific rezone applications. This has forced court~ to engage in needless contOltions to 

reach reasonable results, only to have those contortions further confusc thc doctrine. For e.xample, the court of appeals faced the 

issue of the veste.d rights doctrine in the context of a site-specitlc rezone application in Hale v. Island County. [fN741 In that 

case, the county had in place a two-step rezonc procedure similar to that for subdivisions: the developer must first seek pre

liminary approval and then apply for final approval.[F.N7~] The developer filed its preliminary rezone application, obtained 

preliminary approval, and then filed its application for final approval shortly before the state Growth Management Hearings 

Board invalidated tbe county zoning provisions that favored the rezone application. IFN761 The COUli tound itselfin a bind. The 

Grm'lth Management Act (GMA) maintains that a Board order of invalidity does not affect those 'rights that vested under state 

or local law' prior to the order. [fN77] However, as the court *872 noted, Teed precludes the vested rights doctrine from 

applying to site-specific re:.wne applications. If.N78J 

To reach the rcsult it wanted, the Hale court executed an end-run around Teed. Although it acknowledged that the vested 

lights doctrine does not apply to rezones, the court essentially picked, out of thin air, a point of vesting that allowed it to fit the 

case into the GMA's protection of vested rights. The court made a few observations about the county's apparent intent behind 
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its two-step rezone application procedure, and from those observations concluded that, at least in that county, the 'applicant's 

dcvelopmcnt rights on specific rezones vested upon preliminary use approval.' IFN79] Applying this 

non-vested-rights-doctrine-vcsted-rights rule to the case at hand, the court held that the developer's rights had 'vested' upon 

preliminary rezone approval and therefore could not be affeetctl by the Board's invalidation order. [FN80] 

Hale would have been a relatively easy case were it not for Teed. If site-~'Peeific rezone applications were subject to the 

general VCi'ltcd rights doctrine, the applicant in Hale would have been able to freeze the law applicable to it'l final rewne ap

plication at least as of the date it submitted that application, which was before the Board's ruling. This would have fit the 

developer within the GMA's protection of vested rights. 

Teed remains unquestioned authority for the proposition that the vested rights doctrine has no place in the realm of 

site-specific rezones. wrn More importantly, it remains yet another example of how we have muddied the vested rights 

doctrine. The doctrine deserves more certainty and simplicity than decisiollS like Teed allow. 

4. So, What Is the Rule? 

As of now, the rule in Washington seems 10 be that the vested rights doctrine applies to applications for building pennits, 

preliminary subdivisions, [lli_1ilJ conditional use pennit>;, shoreline substantial *873 development permits, grading pennits, 

and septic permits, but not to applications for site-specific rezones, preliminary or binding site plans, or master use permits. 

What about applications for other types of development pemlits or applications for types of permits that do not currently 

exist, but that, given the evolving nature ofland use law, will arise in the future? Unfortlmately, the doctrine does not provide 

a discernible pattern for determining which types of applications are covered by the doctrine. Should we assume that the 

doctrine docs not apply to any type of development authorization to which neither the judiciary nor the legislature has explicitly 

extended the doctrine'! Instead, should we assume that the doctrine applies to alI types of development authorizations except 

those that the judiciary has determined do not trigger the doctrine? 

The doctrine should provide more certainty than this. Its applicability should be apparent without resOIiing to piecemeal 

case law and legislation. 

B. What Bodies of Law Does the Doctrine Freeze in Time'! Bounding the Substantive Reach of the Doctrine 

Beyond the issue of what types of land use permit applications trigger the vested rights doctrine lies this question: once 

triggered, what bodies oflaw does the doctrine freeze in time? Courts have generally noted that' zoning ordinances' are within 

this universe of laws, along with most ordinances requiring a host of other land use authorizations. [FNll]J Courts have 

struggled, however, with laws that might not fit neatly within this category of zoning or land use controls. This section dis

cusses three such laws: (1) 'health and safety' regulations; (2) procedural land usc requirements; and (3) GMA impact fees. 

1. 'Health and Safety' Regulations 

Most zoning or land use regulations advance public he.alLh and welfare, and many directly promote safety. Nevertheless, 
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two judicial decisions suggest, as do Overstreet and Kirchheim, that some body of 'health and safety' regulation exists apart 

from zoning or land use restrictions that is not frozen in time by application ofthe vested *874 rights doctrine. Divining this 

distinction remains one of the more difficult, and lmnecessary, aspects of the vested rights doctrine. 

a. Hass v. City of Kirkland [FN841 

In Hass, the Washingt<Jn Supreme COUli considered an appeal from a dcveloper who submitted a building pennit appli

cation after the cffc.ctive date of all amendment to the city's fire code. [fN1l5J The amendment created a requirement that 

buildings of the developer's type had to be within a certain distance from an improved public street to secure adequate fire 

service access. [fN.8~1 The court held that because the building permit application was filed after the effective date of the 

amendment, the developer was subject to the amendment. Im87] This was a simple case, requiring a direct, uncomplicated 

application ofthe vested rights doctrine--the court applied the law in effect on the date of building permit application. 

Unfortunately, the court indulged in dicta that has taken on a life of its own. 'Even it: arguendo, the [developer] had a 

vested right to a building penni t, this right would have been extinguished through the exercise of the [[city's 1 police power in 

enacting the ordinance.' [E!i8llJ The court relied on the 1905 case of Seattle v. Hinckley, IfNS..2J which includes the following 

statement: 'There is no such thing as an inherent or vested right to imperil the health or impair the safety of the community. ' 

[FN90] The Hass court also pointed to the body oflaw exploring the constitutionality of municipal exercise of police powers to 

further the public health and welfare. n:N91) 

TIle authorities cited by the Hass court, however, do not support its dicta. The 1905 Hinckley decision had nothing to do 

with the vested rights doctrine, at least as that docttine came to affect land use decisions half a century later. In Hinckley, the 

owner of an existing office building challenged a city's attempt to force him to upgrade his fire escapes to meet a newly-enacted 

tire code provision. (FN92) This was not a case in which the law changed while a municipality was considering a permit ap

plication. Instead, the new fire escape law applied universally to future and existing buildings, thereby overcoming the *875 

presumption that new laws act only prospectively. [FN93] Likewise, thc (lther decisions cited in the Hass decision deal with the 

authority of municipalities to enforce health and safety rules generally, not necessarily with their retroactive application to 

existing land uses or to uses for which an application has been submitted. [fN94J 

Although at least one appellate court evidently recognized the Hass treatment of 'health and safelY' laws as mere dicta, 

I FN9.51 Hass continues to muddy the waler. For example, the supreme court relied on Hass when concluding that 

; [m ]ullicipalities can regulate or even extinguish vested rights by exercising the police power reasonably and in furtherance of 

a legitimate public goal,' [FN96 I and the court of appeals has nodded toward Hass, at least on a theoretical basis. [FN97] 

b. Rhod-A-Zalea. & 35th, Inc. v. Snohomish County LfN"~8J 

In Rhod-A-Zalea, a peat mine began operations decades bcfore the county enacted both a zoning code that required a 

conditional use permit and a grading ordinance that rcquircd a grading permit. TIle parties agreed that the peat mining opera

tion constituted a valid, nonconforming lise and, as such, it was not subject to the conditional lise pennit requirement. W...22J 

Nevertheless, the court agrecd \vilh the county that the developer still had to apply for a grading permit. TIle court's ra

tionale appearR to hinge upon labeling the grading ordinance as 'police power regulations subsequently enacted for the health, 
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safety and welfare of the community.' [f'NIOO] The court asserted that the vested rights doctrine did not apply because 'the 

doctrine only applies to permit applications' and no application was at issue in the case. [FNlO11 In the alternative, the court 

reasoned that the doctrine cannot prevent application of 'later *876 enacted police power regulations.' lFN I 02] Curiously, the 

court never even mentioned case law that applies the vested rights doctrine to grading permit applications. IllilQJ1 If grading 

regulations are truly' health and safety' regulations that a local jurisdiction may upgrade and apply through exercise of its 

'police powers,' then the Rhod-A-Zalea court should have overruled grading permit vested rights case law. 

Like Hass, Rhod·A-Zalea forced a cumbersome distinction between zoning 01· other land use regulations (which the vested 

rights doctrine presumably freezes in place) and some more spedtic set of 'health and safety' regulations (which are apparently 

inunune from the vested rights doctrine). [FNI04J Application of the vested rights doctrine should not hinge on such fuzzy 

distinctions. 

c. Overstreet and Kirchheim 

Hass and Rhod·A·Zalea each characterized the imposition of 'health and safety' regulations as an exercise of 'police 

power' that can apply to a project notwithstanding the vested rights doctrine. [ENIQ2l Overstreet and Kirchhcim, by contrdst, 

perceive a distinction between 'police power' and 'health, safety, and welfure' laws and reason that only the latter may trump 

vested rights. [FN106J According to Overstreet and Kirchheim, 'local governments can still impose valid (that is, reasonable) 

health, safety, and welfare regulations (e.g., fire protection standards) on 11 vested project. However, activities that can be 

regulated under the 'police power' are much broader than activities subject to 'health, safety, and welfare' regulations. ' 

[FNI07] 

*877 Ovcrstreet and Kirehheim's distinction betwecn 'police power' and 'health, safety, and welfare' regulations cannot 

stand in light ofthe history of police power jurisprudence. Courts, including Hass and Rhod-A-Zalea, have consistently defined 

the 'police power' to be concurrent with .. indeed, defined by--the authority to promote 'health, safety, and welfare.' IFNI08J 
The terms are synonymous. 

Overstreet and Kirchheim's distinction is unsuPPol1ed by the four decisions they cite. LfNl.Q.9.J As explained above, 

[FNIIOJ t\vo cases, Hinckley [[<NIl I J and Hass, [fNII2] were either unrelated to the vested rights doctrine or amounted to 

unjustifiable dicta. Even the Hass dicta stated that a municipality could extinguish vested rights through the exercise of its 

'police power; IFN 113] not just through the exercise of some more limited authority to regulate health, safety, or welfare. In 

dle third case cited by Overstreet and Kirchheim, DeTamore v. Hindley, [FNI t'li the court analyzed a railroad overpass safety 

ordinance purely as a 'police power regulation' and not as a 'health, safety, and welfare' regulation. [FNIISJ Furthemlore, 

DeTamore, decided in 1915, did not have anything to do with the vested rights doctrine, which was announced some forty years 

laler. The vested rights holding in the final case cited by Overstreet "~878 and Kirchheim, Ford v. Bellingham-Whatcom County 

District Board of Health, WN 1161 was not premised on the septic regulation at issue somehow being a 'health, safety, and 

welfare' regulation instead of a mere 'police power' regulation. Ford was a direct application of the vested rights doctrine in 

which the court determined that the developer did 110t trigger the doctrine. The cou11 did not decide whether a septic regulation 

was subject to the doctrine. [FNI17J It merely held that 'to the extent' the doctrine could apply to such regulations, the ap

plicant did not trigger the doctrine in that case. [FNI18] Overstreet and Kirchheim's assertion that septic regulations may trump 

the vested rights doctrine is undennincd hy a post- Ford decision that found that 'the doctrine applies to septic tank installa

tions.' [FNl19] 
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Even Overstreet and Kirchheim trip over their own distinction. Describing all example elsewhere in their article, they state 
that 'if an elected body thinks the public health, safety, and welfare requires less housing density, it exercises its regulatory 

powers and passes a new antisprawl ordinance increasing minimum lot sizes.' [EN 1201 It seems unlikely that Overstreet and 

Kirchheim would therefore conclude that minimum lot sizes are among the 'health, safety, and welfare' laws that may trump 

the vested rights doctrine. That conclusion would conflict with established case law. LllitfJJ Overstreet and Kirchheim's own 
confusion of this distinction undermines their use of the distinction 'to avoid confusion about which kind of regulations can 

trump vested right'!.' [FNI22] 

*879 d. A 'Health and Safety' Distinction Is Relevant to the Law ofNonconfonning Uses, Not the Vested Rights Doctrine 

Hass, Rhod-A-Zalea, and Overstreet and Kirchheim illustrate the danger of confu..-;ing the vested rights doctrine with the 

law of nonconforming uses. A new land use law (no matter how tailored to 'health and safety' concerns) can apply to both 

existing and new land uses. A local government may force land owners to cease their existing, nonconforming uses--in effect, 

enforce the law retroactively--but only if the governmental interest is strong enough and, sometimes, only if the government 

allows a reasonable period to phase out the existing use and perhaps pays compensation. [FN123] Decause new or fUlure uses 

are not sheltered as valid nonconforming uses, the govenunent has much wider discretion to apply a new law--in effect, to 

enforce it only prospectively. 

The vested rights doctrine, by contrast, resolves only the issue of when a particular land use ceases to bc 'ncw' and must be 

considered 'existing' such that it is protected as a nonconforming use. The vested rights doctrine doc",> not dictate what types of 

regulations may apply retroactively to existing uses. That determination remains within the purview of the law of noncon

torming uses. Although distinctions between 'zoning,' 'police power,' or 'health and safety' might have relevance for the law 

of nonconforming uses, such distinctions remain an unnecessary distraction within the vested rights doctrine. 

2. Land Use Procedures That Do Not Affect Substantive Requirements 

Local Jand use codes will invariably affect developers' substantive rights by regulating the type, degree, or physical at

tributes of*880 development or usc. Most local land use codes also dictate the procedures that developers must follow to obtain 

the pemlits that they seck. These procedures generally include elements such as a determination of an application's com

pleteness, public notice ofapplications, and administrative hearings and appeals. [FN124] 

Beyond land use law, the general rule in Washington is that any new law that affects only procedural rights applies ret

roactively. IF.N12lJ An exception to this general rule is thal new laws that affect vested rights do not apply retroactively. 

LENl~ With most procedural laws, this exception is not available because a party does not have a 'vested right'--at least as 

that tenn is used in its broadest sensc--to any particular fonn of procedure. LE_NHlJ 

Despite this general rule, is something special about 'vested rights' in the context ofland use law that allows a developer to 

have his or her application processed according to the procedural nlles in effect on the date he or she files a complete land use 

permit application? Washington courts have twice suggested that this is the case. First, in a decision that is generally cited for 

the proposition that the vested rights doctrine extends to shoreline substantial development permit applications, a procedural, 

rather than a substantive rule, was at issue. Itl Talbot v. Gray, [EN.v.~ property o\,mers tried to enjoin a city [rom issuing a 
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shoreline pelmit to one of their neighbors for thc construction of a dock. Thc property owners argucJ that while the neighbors 

gave notice pursuant to the Washington State Department of Ecology's shorelines regulations, they did not give the notice 

required by the city shorelines ordinance. [FNI29J The court noted that the neighbor applied for the permit before the effective 

date of the city ordinance, at which time the state regulations were the only applicable notice provi-*881 sions. [FN130J 

Without noting any distinction betwecn substantive and procedural requirement'>, the court cited a I 950s mandamus-rationale 

decision [FN13l1 as the applicable rule (without noting that the decision did not address procedural issues) and held that the 

neighbors' 'obligations and rights to develop vested ... when they applied for a substantial development permit.' I£Nl~J 

Later, in Norco Construction, Inc. v. King County, [FN133J a case involving substantive law, not procedures, the court of 

appeals stated that the vested rights doctrine freezes in time both' the zoning ordinances and procedures.' [FN 134 J The supreme 

court referred to 'procedural limits' when noting that the distinction between ministerial and discretionary acts should not be 

relevant to application of the vested rights doctrine. ImlJ5.J 

As a matter of policy, should the vested rights doctrine confer a right to freeze procedures in time, contrary to the general 

rule of retroactive application of procedures? The advantage to such an approach is that it would clearly protect both devel

opers and local governments [rom having to repeat procedural steps that they have already taken just in order to comply with 

newly enacted procedures. The disadvantage of this approach is that it could force a local jurisdiction to maintain dual pro

cedures--one set of procedures for handling existing applications, and a new sct of procedures for handling new applica

tions . This period of dual procedures could be significant because, as a consequence of environmental review or judicial ap

peals, a local jurisdiction may consider an application many years after the original application date. LfNl).6] 

*882 One way to resolve this issue would be to focus not 011 the date of permit application, but rather on the date that the 

developer completes the type of procedure at issue. For example, if a local govenunent adopted a new ol'duu'lnce after the date 

of a developer's application and that ordinance shifted review of that type of application from a planning commission to a 

hearing examiner proceeding, the hearing examiner would review the developer's application, unless the planning commission 

had already commenced its hearings. This approach would prevt:nt the inefficiency of ha ving to repeal procedural steps that 

have already been taken and having to maintain dual procedures until the local government finally dceides all cxisting appli

cations. For now, Talbot and Norco remain authority for the proposition that a local govemment must consider an application 

using the procedures in effect on the date of permit application, even though this could force local jurisdictions to use 

long-expired procedures. 

3. GMA Impact Fees Pursuant to RCW 82.02 

Litigation has followed the debate over whether impact fees assessed by local governments pursuant to RCW 82.02 (GMA 

impact fees) must be fi'ozen by the vested rights doctrinc. As part of the GMA, the legislaturc authorized local governments to 

assess impact tees to fund certain types of capital facilities (such as schools, roads, and parks) that the local jurisdiction iden

tifies in its capital improvement plan. lENlTIl The fees take the form of an excise tax on the activity of gro\vth that a local 

jurisdiction assesses eiLher as part of the subdivision or building permit process. As the local jurisdiction's capital needs expand, 

it may amend the relevant impact fee schedules. 

The court ofappeals recently held that GMA impact fee ordinances are 110t frozen in time by the vested rights doctrine. Tn 

New Castle Investments v. City of LaC enter, [FN138} a developer filed a prelim-*883 inary subdivision application two days 
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before the local city council adopted an impact fee ordinance that reijuired impact fee payment as a condition of building permit 

issuance. [FN139] The court ruled that the city could apply the new impact fee ordinance to the developer's project. [EN1401 

Although much of the coul1's reasoning was focused on the particular language, history, and policy of the impact fee statute, 

[}iN 1411 the court found that the common-law vested rights doctrine offered no support to the developer's argument. The court 

conceded that the doctrine affords a measure of certainty and predictability to developers and that impact fees can add to the 

cost of development. [FN142] 'But: the court noted, 'it does not necessarily follow that the cost of development is the type of 

expectation that the vested rights doctrine was intended to protect.' [FN1431 The court reasoned that impact fees do not limit or 

control the actual use ofland and, like taxes, they only affect the ultimate cost ofland use. Illi1.~:+l Controlling cost 'is not the 

type of right that vests under the vested rights doctrine. ' [FN 1451 

Although the New Castle court answered the question of whether impact fees are subject to the vested rights doctrine, the 

fact that the nearly half-century-old doctrine failed to provide a clear, non-litigious *884 answer only underscores the need to 

reform the doctrine by legislation that adds much-needed clarity. 

C. When Does the Doetrine Begin to Freeze Law in Time? Fixing a Date Certain on the Date of a Complete Application 

Submittal 

Practicality underlies the choice of the date of a complete application as the bright line from which a developer may invoke 

the vested rights doctrine. It obviates the litigation necessary under the majority rule to probe for a developer's good-faith 

change in position to lock in the applicable development regulations. [FN L4flj From this consistent, practical foundation stems 

a number of issues that the vested rights doctrine has not resolved clearly. The following subsections explore some of thosc 

issues. 

1. When Is the Application 'Complete'? 

Courts have consistently held that an application must be complete before a developer can invoke the vested rights doc

trine. But how complete is 'complete"! In the case of building permit and subdivision applications, the legislature has dictated 

that the application must be 'fully' complete. LfNJ47.J The Washington Supreme Court, howevcr, has pointed out that this 

statutory standard is different fr0111 the common-law requirement for a 'sufficiently' complete application. [fNJ.:U~J This may 

be mere semantics, but the difference iqjects unnecessary uncertainty into the doctrine. 

Evcn if we assume that an application must be 'fully' complete, how do we know exactly when that application is fully 

complete? Tn 1987, the legislature stated only that' [tJhe requirements for a fully completed application shall be defined by local 

ordinance.' [FN149] The legislature may have inadvertently confused this statement in 1995 by requiring local governments to 

provide a written determination of an application's completeness or incompleteness within twenty-eight days of application 

submittaL [FN 150] The 1995 law dictates that an application is 'complete for purposes of this section' if the application *885 

'meets the procedural submission requirements of the local government and is sufficient for continued processing, even though 

additional information may be required or project modifications may be undet1aken subsequently.' [FNISI) But is an appli

cation tllat is good enough to continue processing complete enough tor purposes of the vested rights doctrine, even though the 

local government may ultimately need more infomlation to render its decision? If the application is deemed incomplete to)' 

purposes of RCW 36.70B, may it still be deemed complete for purposes of the vested rights doctrine'? [fNl~2J Is the applica

tion complete for the purposes of the vested rights doctrine as of the date of application or only as of the date of the notice of 
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completeness? These types of questions cloud the doctrine. 

2. Is the Good Faith of the Developer or the Local Jurisdiction Relevant to the Point at Which the Docttine Applies? 

The issue of good faith 011 the part of the relevant actors further complicates the question of 'completeness. ' This may arise 

when a local jurisdiction tries to delay a developer from completing an application and then changes the underlying law while 

keeping the developer at bay. In these situations, courts have applied equitable or due process principles to suspend the usual 

mles of 'completeness' and deem applications complete for the purpose of applying the vested rights doctrine. [ENJ.~Jl 

Courts have reminded developers that the issue of good faith is relevant to their conduct as well. The supreme court has 

noted that a developer must pursue an application diligently, 110t just submit a complete application, in order to re·ap the 

law-ti"eezing benefits ohhe vested rights doctrine. LEN154] Tn another case, where a local code was 'highly ambiguous' with 

respect to the requirements for a complete *886 application, the court considered the good faith of the developer in resolving 

that ambiguity in the developer's favor. [FN1551 

Even though an overlay of good faith to the vested rights doctrine offers some appeal, it makes little sense as pati of a 

doctrine that should foster certainly. The Washington Supreme Court specifically rejected the majority vesting rule, in part., to 

avoid having to probe good faith reliance on a casc-by-case ba..~i~. (FN156] It should not be difficult to enforce a rule regarding 

completeness that eliminates the possibility of chicanery from the local government, and a rule regarding time limits that 

handles the prospect of the laggard developer. Unfortunately, because the current vested righl'$ doctrine offers no such rules, the 

relative good faith of both developers and local governments continues to influence application of the vestcd rights doctrine. 

3. Must the Application Be Filed During tlle Period 1118t the Laws Under Which the Developer Seeks to Develop Are in Effect? 

Many courts have maintained that for a developer to take advantage of the vested rights doctrine, the developer's applica

tion must be 'filed dming the effective period of the zoning ordinances under which the developer seeks to develop.' Lllil~lJ 

This observation is perhaps relevant in situations where a local legislative body enacts a new or amended law, but the developer 

submits a complete application before that law takes effect. In such cases, the law in effect on the date of the application con

trols, even if we might bemoan the developer's strategic decision to out-race the cffective dale of the new law by rushing the 

submittal of a complete application. lFNJ~8J 

Including'dw·jng the effective period' as a separate requirement to invoke the vested rights doctrine is unnecessary. It adds 

nothing to the part of the vested rights rule that freezes in time the law 'in effect' on the date of the application. Laws are either 

in effect on a particular *887 day or they are not. Submitting an application 'during the effective period' of a law should, 

therefore, not be a thrcshold requirement for freezing in time the law applicable to that application. 

The requirement actually came into existence not from the judiciary, but f'"om a 1981 University of Washington Law 

Review Comment, in which the author, Fredrick Huebner, explained this requirement as a product of his own synthesis of case 

law through 1981. [I·N159] As a practical matter for any developer wanting to use the vested rights doctrine strategically, 

Huebner accurately stated that '[tJhe ordinance under which the applicant seeks to develop must be in effect when the applicant 

applies tor a building permit.' [fNJ.(:)QI This observation, however, does not lead to an additional threshold requirement for the 

application ofthe vested rights doctrine. The doctrine applies regardless ofthe developer's wishes--the doctrine imposes the law 
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in effect 011 the date of application. 

4. Maya Moratorium Thwart a Developer from Freezing the Applicable Law for a Given Application? 

The questions of good faith and the effective dates oflocal land use laws come into sharpest focLls when considering the 

interplay ofthe vested rights doctrine and local authority to implement a temporary moratorium on c!ltablishing certain types of 

land uses. LfN.lQ.1J Just like a developer may act strategically by submitting an application on the day before a new law takes 

cffect, [fNl§ll a local legislative body may Jearn of a forthcoming application for a particular proje<:t and enact a temporary 

moratoriulU--even without first holding a public hearing--against the type of use at issue while it studies a permanent ban. 

The court of appeals has expressly endorsed such behavior by municipalities by lUling that a moratorium is valid even 

though it can be enacted quickly to prevent property owners from obtaining vested rights. [fNI63] Indeed, the court pointed to 

the potential for the vested *888 rights doctrine to frustrate deliberative land use planning efforts as thc very reason for allowing 

moratoriums to trump the doctrine. [FNl641 

Left unanswered by case law is whether a developer may freeze the applicablc law by submitting a complete application 

before the effective date of a moratorium, only to have the municipality refuse to process the application during the moratorium 

period. Given that the municipality would be unable to impose new substantive law on the application, ITN165] that the mu

nicipality likely has a code provision requiring it to render a fmal decision on the application within a certain period of time, 

[fN166] and that an overlay of due process bounds the municipality's actions, [lli1611 a municipality would have difficulty 

arguing that a moratorium justities an attempt to delay the inevitable decision on the pre-moratorium application. 

The prospect of moratoriums demonstrates the essential trade-off at the healt of Washington's bright-line minority vested 

rights doctrine. We should be able to determine with a high degree of certainty when a developer obtains a right to freeze the 

applicable law, but we must be ,00l1ing to accept that a municipality may outmaneuver the developer betore he or she reaches 

that point. 

5. Must the Application 'Comply' with Applicable Laws at the Timc of Submittal? 

The Washington Supreme COLlrt noted that the early, mandamus-based vested rights lUle, 'of course, assumes thai the 

petmit applied for and granted be consistent with the zoning ordinances and building codes in force at the time of application 

for the permit.' [FN168] This statement has evolved into a freestanding, additional requirement for invoking the vested rights 

doctrine-- lhat an application must 'comply' with applicable laws at the time of submittal. [FN1691 

*889 As an anachronistic vestige of the mandamus rationale, this re<juirement continues to muddy the vested rights doc

trine. Under the now commoll certainty/fairness rationale, the local government cannot dctcnnine whether an application 

'complies' without first detennining what law to apply. The local government applics the law in effect on the date of applica

tion. Whether that law reslllt~ in a finding of compliance (resulting in the granting of a permit) or noncompliance (resulting in 

permit denial) goes to the merits of the application. Demonstrating 'compliance' cannot be a threshold for invoking a process 

designed to assess compliance itself. 
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The genesi., of the 'complies with' requirement is likely Huebner's analysis in his 1981 Comment regarding Mercer En

terprises v. City ofBremerton.lENl1.QJ Huebncr was perhaps influenccd by one sentence in the dissenting Mercer Enterprises 

opinion. Llli1.1U However, both Huebner and the dissent in Mercer Enterprises relied on cases involving incorrectly issued 

pennits, where the issue was whether the developer had a right to enjoy a permit that did not comply with the applicable Illles. 

[FNl72] This authority is not necessarily relevant to cases involving applications, where the issue is the core question of the 

vested right~ doetrine--what law applies to determine whether and how to grant a permit in the first instance? 

The Washington State Supreme Court actually tried unsuccessfully to kill the 'complies with' requirement. In 1994, the 
court noted that the 'complies with' rule is best dealt with as patt of the review of the merits oftlle application. [FNI73] But just 

two months later, the court *890 unquestioningly recited the 'complies with' rule as part ofthe vested rights doctrine. [EN1.14] 
Such flip-flops on critical details help mire the doctrine in unnecessary ambiguity. 

6. Does Freezing the Law for Purposes of the Underlying Application Also Freeze the Law for Purposes of Exercising SEPA 

Substantive Authority'! 

Pursuant to the State Envirournental Policy Act (SEP A), a local government may exercise substantive authority to condi

tion or deny a land use proposal on SEP A policies adopted by the local government. lINl7;}} At what point in time docs the 

vested rights doctrine freeze applicable local SEP A policies in place--at the time of permit application or at some later stage of 

the permitting process? Two possible answers exist. 

Fin;t, the usual vested rights rules may apply. Some conrls of appeals have apparently determined that SEP A policies 

should be among the laws frozen in place at the time of permit application. In Victoria Tower Partnership v. City of Seattle, the 

Division One couli reasoned that SEPA policies arc among the zoning and other building codes subject to the vested rights 

doctrine. [fN179] Although this reasoning suggests that applicable SEPA policies should be frozen on the same date that all 

other applicable zoning and building codes are frozen (namely, the date of application), the court did not resolve this issue 

explicitly. [FNl77] Evidently believing that Division One resolved the issue, Division Two cited Victoria Tower for the 

proposition that a local government 'must base any condition or denial on SEP A policies adopted prior to the application or 

submittal dale, because vesting applies to those policies as welL' rTN178] 

The second possible answer is that SEP A policies might not be frozen in place until later in the development process. In 

1984, the Washinl,>ton State Depaliment of Ecology (Ecology) adopted a vested *891 rights rule for the exercise of this SEPA 

substantive authority. Iflit72J Ecology maintains that any exercise of SEPA substantive authority must be based on policies 

adopted and in effect as of the date that either a determination of nonsignitieance (DNS) or a draft environmental impact 

statement (DElS) is issued for the proposal. [FNI80] Even though Ecology selects a point in time well after the filing of any 

application for a proposal, and even though this rule predates the ease law applying the usual vested rights doctrine rules to 

SEP A substantive authority, those judicial opinions did not mention or resolve this conflict of authority. 

In defense of Ecology's rule, some might note that SEP A is expressly intended to he an overlay that is supplemental to all 

other land use authority. [FNI81] Conceding that SEP A is a distinct body oftaw, however, does not help explain why the goals 

offaimess and certainty that underlie the vested rights doctrine necessarily favor choosing a point ill time for SEP A that is later 

in the process than for other types of applicable law. For now, the issLle of when SEP A policies are frozen in time by the vested 

rights doctrine remains unresolved. J£NJa:n 
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7. Mayan Applicant Modify or Supplement an Application Without Affecting the Date on Which the Applicable Law Is 

Frozen? 

In considering this question, courts have generally held that a developer who submits a complete application freezcs in time 

the law applicable to that application and does not lose that benetit ifhe or she *892 later modifies or supplements the appli· 

cation. The most direct statement to this effeci arose in the context of grading permit applications: '[TJhe 'vested rights' doc

lrine is applicable such that, even if the original application were defective in some manner, a grading permit properly may 

issue provided the appli,cation is subsequently modified or completed to bring it into conformance with the applicable ordi

nances,' [FN183] How far can a developer push tlus? What is to prevcnt a developer fi:om rushing in a complete application [01' 

a relatively simple, 'bare bones' proposal to lock in the applicable law days before the effective date of a new, more restrictive 

law, only 10 'modify' that proposal later by intensifying the proposal and adding more mitigation in a manner that complies 

with the former law but not the new one? The vested rights doctrine does not currently offer a way to limit creeping expansions 

of a 'complete: albeit thin, proposal. 

8. Mayan Applicant 'Opt' to Be Considered Under a Later Version ofa Pal1icular Law? 

TI,e vested rights doctrine typically arises when a developer prefers to avail him or herself of a less restrictive development 

regulation rather than comply with a newer, more restrictive regulation. Situations may arise, however, in which a developer 

prefers a newer, less restrictive law to an older, more restrictive one. 

If the vested rights doctrine actually conveys a 'right' to the applicant to insist that the application be considered under the 

law in effect on the date of application, then the doctrine should allow tI,e applicant to forego that right and select some later, 

more favorable version of the law t.o guide that determination. TI,is comports with the doctrine's origin as a right that an ap

plicant could vindicate through a mandamus action. Presumably, the applicant could elect not to vindicate that right by de

clining to seek mandamus relief. 

If the vested rights doctrine finds its only manifestation in a rule, should the rule be applied consistently, regardless of the 

devcloper's preferences? The vested right" doctrine is often phrased as a mandate that an application shall be considered under 

the Jaw in effect on the date of application, suggesting a rule of universal application, not a *893 right to be invoked at the will 

of the applicant. [PN184] Do only the interests of the developer matter, or do local governments and third parties have an 

interest in determining, with certainty and without exception, which laws will govern review of a particular application? As 

with so many aspects of the vested rights doctrine, questions like these remain unanswered. 

D. For How Long and for What Purpose Does the Doctrine Apply? Contorting the Doctrine 10 Fit the Reality of Multi

ple-Pennit Projects 

Typically, a building permit alone is not sufficient to authorize development. For example, one prqject may require a 

rezone, subdivision approval, a conditional use permit, a shoreline substantial development permit, critical area revicw, 

stormwaler approval, and a building permit. The developer might apply for these authorizations over the course of time. If a 

developer can invoke the vested rights doctrine as ofthe date of submittal of a complete application, docs the docu'ine freeze in 

time the law applicable only to that particular application and not subsequent ones'! May the local government change the 
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relevant development regulations such that one set of regulations applies to one application, but nn amended set applies to a 

later application for the same development? If the submittal of one complete application freezes the law applicable to subse

quent applications, should we be COllCernl..'<i if the developer submits the original application years or decades in advance of any 

physical development? 

TIle vested rights doctrine has become addled most dramatically in response to questions like these that arise in the context 

of multiple-permit projects. In particular, the legislature and the courts have struggled to decide how applications to subdivide 

land--which developers may submit at the very beginning of the development process--should affect the law applicable to 

subsequent applications to physically develop that land. As desclibed below, the vested rights doctrine's divergent rationales 

lend themselves to two different approaches to this issue. The legislature attempted to chart a course along one of these ap

proaches, but failed to do so clearly. The Washington Supreme Court, unfortunately, further confused the matter and tipped the 

scales too far to one side in the process. [fNI85] 

*894 1. Two Possible Approaches: Follow Either the Mandamusor Fairness/Certainty Rationale 

In broadest tCnllS, two possible ways exist to apply the vested rights doctrine in the context of lTIultipernlit develop

ments. These approaches minor the different rationales that underlie the vested rights doctrine: (I) pick one pennit application 

that freezes all law applicable to all permit applications for that development, following one derivation of the mandamus ra

tionale; or (2) follow the faimess/ certainty rationale, applying it on an application-by-application basis in which each permit 

application freezes the law that controls that application, but not necessarily any subsequent application. 

a. The Mandamus Rationale Justifies a Right 'To Use' or 'To Develop,' but Only as of the Date of Building Permit Application 

Submiual 

Under the facts of the early mandamus rationale cases, courts held that a complete application for a building permit (as

suming that the application complies with the law then in effect) vests the applicant with a right to issuance of that permit. 

IFl'iLB.Ql Even though these cases focused on the permits at issue, they often used language suggesting that the law with which 

a building permit complies is the law applicable to later uses of the property. For example, when tirst enunciating the man

damus rationale for the vested rights doctrine in 1954, the Washington Supreme Court pointed to something more like a right 

'to use' or 'to develop': 'An owner of property has a vested right to put it to a permissible use as provided for by prevailing 

zoning ordinances.' [FN 187] 

In the context ofthe mandamus rationale, this right 'to usc' appears broader than a right 'to a pennit. ' As depicted in Figure 

3, a rigbt 'to use' seems to have ramifications beyond tI1e granting of a building pennit. It might grant a developer the right to 

put property to some later, undefined uses that are consistent with the law in effect on the date the developer submits a complete 

and compliant building pennit application. 

*895 The Mandamus Rationale (The Right to Use'?) 

TABULAR OR GRAPHIC MATERIAL SET FORTH ATTIUS POINT IS NOT DISPLAYABLE 

Figure 3. The rule implementing the mandamus rationale if that rationale were to vest the right to 'use' or 'develop' 

property. 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Page 883 



24 SEAULR 851 Page 27 
24 Seattle U. L. Rev. 851 

Under this expression of the doctrine, filing a complete and compliant building pennit application cams the ap

plicant some rights to some later, lmdefined uses that are consistent with the law in effect on the date of the building 

permit application. Compare this to Figure 1, supra, in which the right is to 'a permit.' (Bldg. = building) 

In reality, the right 'to usc' under the mandamus rationale is not broad at all. As the court explained in 1954, '[t]hc right 

accrues at the time an application for a building permit is made.' [FN188] A developer necessarily submits a building permit 

application at the very end of the development pennitting process, when he or she is ready to construct. Generally, no otller 

permits are required after tl18t point. In 1958, the court explained that it chose the date of building permit application precisely 

because it occurs at the end of the process, after the developer has invested time and money in a development and when the 
developer is ready to break ground: 

rr]he cost of preparing plans and meeting the requirements of most building departments is such that there will 

generally be a good faith expectation of acquiring title or possession for the *896 purposes of building, patticularly in 
view of the time limitations which require that the penn it becomes null and void ifthe building or work authorized by 

such permit is not commenced within a specified period .... [FN I 8!U 

Given this ratioTl81e, it is not surprising that courts later pointed to these 1950s-era decisions for the proposition that the 

vested rights doctrine conveys a broad right 'to use,' or 'develop,' or 'COllstlllct,' noting that any such right arises only at thc 

time of a building permit application. LfN190J Any right 'to use' or 'to develop' under the mandamus rationale should thcrefore 

be rcad as an unfortuTlatc rhetorical flourish. This characteri7.ation of such a 'right' is necessarily tied to an application that 

arises only at the very end of the development permitting process. None of the mandamus-rationale courts necdcd--and so 

probably never intended--to suggest that filing an application for anyone permit early ill the permitting process vests ill a 

developer the right 'to use' or 'to develop' the property later pursuant to the laws in effect at thnt early stage. 

*897 b. The Fairness/Certainty Rationale Justifies Freezing in Time the Law That Controls Each Permit Application, but Only 

on an Application-by-Application Basis 

As disclL~sed at tile begilUling of this Article, in Washington, fairnet-is!certainty has become the dominant rationale for the 

vested rights doctrine. [FN191] 'rhe frceze-the-law-in-time rule that implements the fairness/certainty rationale makes more 

sense, in part, because it can be applied to a variety of perntit applications other than building permit applications. 

Thc fairness/cert.1inty rationale developed in case law justifies an application-by-application approach in the multipcrmit 

context. Figure 4 illustrates this approach. Each application freezes the law applicable to that application, but not to any 

subsequent application. 

Case law regarding septic permit applications illustrates tllis application-by-applicatioll approach. In Ford v. Belling

ham-Whatcom County District Board of Health, [llil9.2J a county approved a subdivision for certain property in 1969. Owners 

of eleven lots within that subdivision rcceived approval for septic systems pursuant to applications filed with the local public 

health agency between 1969 and 1972. IF.N19JJ In 1972, the agency adopted new septic regulations. [f't{194] The agency then 

began applying the new regulations, rejecting septic pennit applications for other lots in the subdivision when filed in or after 

1973. [FN195] The court held that the new regulations applied to all applications filed after the effective date of those regula

tions. [FN1961 The court J'I~jected an argumcnt that the applications should be considered under the law in eftect ill 1969, the 

year the subdivision was approved. LENJ97} In other words, the fact that the developer had applied for and been granted an 

earlier permit (the subdivision approval) had no effect on the law applicable to a subsequent application for a different permit 
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(the septic permit application), 

*898 The Fairness/Certainty Radionale 

TIle Application-by-Application Approach 

Figure 4. The applicatioll-by-application approach required by the rule that implement.;; the fairness/certainty ra

tionale. 

Under the fairness/certainty rationale, an application for a pennit freezes in time the law applicable to consideration 

of that pennit. See supra Figure 2. In the context of a development that requires multiple permits, this means that the 

local govenunent should assess each application under the law in effect on the date of that particular application on

ly. (AppL = application) 

The COllrt of appeals reaffirmed this approach twenty years later. In Thurston County Rental Owners Ass'n v. Thurnton 

County, [FN 198) a county rcquired two distinct pennits: a septic construction permit and a septic use permit. [fiLl 99] The 

developer in that case obtained a septic construction permit, but the court rejected the developer's argument that this earlier 

permitting had any effect on the developer's subsequcnt obligation to apply for a septic use pennit. (FN200] As in Ford, the 

Rental Owners court adhered to the application-by-application approach necessitated by the fairness/certainty rationale. 

*899 e.The Hazards of Blending the Two Approaches 

It is possible to invoke the mandamus rationale in the multi-permit context, but ol1ly ifthe ratiol1ale grants a right at the time 

of building permit application and not earlier. This means that a developer should not expect to freeze the law applicable to his 

or her development until very late in the permitting process. 

Tn the altcrnative, it is possible to invoke the fairness/certainty rationale on an application-by-applicatiol1 basis. As with 

the mandamus rationale, this would also mean tbat a developer does not have the most favorable rule at his or her dispos

al. Under this approach to a mUltiple-pennit project, the developer could expect to freeze the law for each permit application, 

but could not stop a local government fi·om applying a new law that takes effect before the developer submits a later application. 

The feal danger comes from blending pa11s of the mandamus and the fairness/certainty rationales to justify freezing all the 

la w applicable to all phases of a development as of the date of one of the earliest application submittals. It makcs little sense to 

use the language from mandamus-rationale case law that speaks of a right 'to use' or 'to develop' with the law frozen in time 

(ignoring the part of that case law that picks the building permit application as the freezing point) and to use the part of the 

fairness/certainty rule that moves the point in time back to the filing of earlier applications (ignoring the part of the rule that 

grants only the right to have each application considered under the laws in effcct on the date ofthat particular application). 

Unfortunately, the Washington legislature and judiciary have failed to maintain an intellectually consistent or sensible 

approach to applying the vested rights doctrine in the multipermit context As explained in the following subsections oflhis 

Article, the legislature complicated the issue in 19R7, and the supreme court distorted it in 1997. The resultant confusion 

continues to cloud the veste<i rights doctrine and erode the fairness that justifies Washington's unique approach. 
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2. The Legislature Adopted Four Contradictory Vested Rights Rules That Affect Residential Subdivisions 

The legislature attempted to codify a vested rights rule for subdivisions and buildingpennits in 1987. The core language is 

nearly identical for both types of penn its: 

A proposed division of land ... shall be considered under the subdivision or short sllbdivi~ion ordinance, and 

7.oning or other land use control ordinances, in effect on the land at the time a *900 fully completed application for 

preliminary plat approval of the subdivision, or short plat approval of the short subdivision, has been submitted .... 

[FN201] 
A valid and fully complete building pennit application for a structure, that is permitted under the zoning or other 

land use control ordinances in effcct on the date of the application shall be considered under the building permit or(li

nance in effect at the time of application, and the zoning or other land use control ordinances in efiect on the date of 

application. [FN2021 
This clear language is consistent with the application-by-application approach mandated by the fairness/cel'l.'1inty rationale. 

[FN1Q2l In the context of subdivisions, the language applies only to the 'proposed divi!!ion' and says nothing about applica

tions filed for later phases of development, such as conditional use, grading, or building permit applications. 'Ine only twist is 

that the subdivision provision freezes the law in time, not only for the initial autborization for which the developer submits an 

application (preliminary subdivision approval), but also for a subsequent authorization (final subdivision approval). The sub

division provision goes no further. In the context of building permit applications, the language is a verbose recitation of the 

fairness/certainty rationale: a decision on a building permit application must be guided by the law in effect on the date of the 

building permit application. figure 5 iIlustrates these hvo provisions. 

*901 RCW 8.17.033(1) & RCW 19.27.Q2.5.(l): Fairness/Certainty 

TABULAR OR GRAPHIC MATERIAL SET FORTH AT nITS POINT IS NOT DISPT,A Y ABLE 
Figure 5. The rule create-d by RCW 58.17.033(1) and RCW 19.27.095(1). 
This is essentially an application of the faimessieertaillty rationale. Cf. supra Fib'1lre 2. The only variation comes in 

the context of subdivision applications, where the legislature extended the temporal reach of the 'freeze' to include not 

only the decision on the preliminary subdivision approval but also on the final subdivision approval. By its very terms, 

lhe lanb'1lage of these provisions has no efiect 011 other permit applications, and so is consistent with the applica

tlon-by-application approach that the fairness/certainty rationale requires. See supra figure 4. (Prelim. = preliminary; 

app!. ~ application; bldg. = building) 

A preexisting section of the subdivision statute, RCW 58, ]] .. 170, [EN2041 contains lWo additional rules that reduce the 

clarity of RCW 58.l7.03:l(l) and RCW 19.27.095(1) in the COJltext offormal subdivisions. [fN2Q~J First, it suggests that, 

notwithstanding RCW 5_~JL033(1), a decision to grant final subdivision approval ",-ill be *902 subject to the laws in effect at 

the time of preliminary subdivision approval, not at the time of application: 

When the legislative body of [a municipality] finds thatthe subdivision proposed for final plat approval conforms to 

all terms of the preliminary plat approval, and that said subdivision meets the requirement~ of this chapter, other ap

plicable state laws, and any local ordinances adopted under this chapter which were in etlect at the time of preliminary 

plat approval, it shall [approve] the plat. ]£l'nQ(.i] 

As depicted in Figure 6, this first rule of KGW 58.17.170 is a variation of the mandamus rationale. Consistent with that 
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rationale, this approach depend!; 011 a complete application complying with the body of law in effect on a certain date, and then 

forces approval of the application. Unlike the standard mandamus rationale, however, this approach starts with the application 

for final subdivision approval (not for a building permit) and applies the law in effect on the date of approval of an earlier 

application (not the law in effect on the date of submittal of the application at issue). 

The second relevant pat1 of RCW 58.17.170 suggests that granting final approval for a formal subdivision may freeze in 

place some laws applicable to later phases of development within that subdivision if those applications are filed within five 

years of fInal subdivision approval. 

A subdivision shall be governed by the terms of approval of the final plat [ [by the local government], and the 

statutes, ordinances, and regulations in effect at the time of approval [by the local health department and the local mu

llicipal engineer] under R,(;W58.17. ISO(I) and (3) [FN207] for a period of five years after final pint approval unless the 

legislative body finds that a change in conditions creates a serioLL~ threat to the public health or safety in the subdivision. 

[fN2081 

*903 RCW 58.17.170: 1st Rule (Fonnal Subdivisions Only) 

TABULAR OR GRAPIDC MATERIAL SET FORTH AT TI-TIS POINT IS NOT mSPI.A YABLE 

Fibrure 6. The first rule created by RCW 58.17.170. 

This is a variation of the standard mandamus rationale. Cf. S11pra figure 1. Like that rationale, this rule forces 

approval of an application (the final, fonnal :;ubdivision) if that application is complete and complies with the law in 

effect on a certain date. Unlike the standard mandamus rationale, this approach focuses on an application that arises 

much earlier ill the development process than does a building permit application, applying the law in effect on the date of 

the approval of an earlier application, not the law in eftect on t1le date of submittal of the application at issue. (Prelim. = 

preliminary) 

As illLL<;trated in f'igure 7, this approach is not directly premised on either of the standard rationales tor the vested rights 

doctrine. Like the faimess/ccrtainty rationale, this provision freezes some law in time, but it does so not as of the date of any 

application, but rather as ofthe date that certain officials consent to grant the permit. Furthermore, the law remains frozen not 

for the purpose of deciding the application at issue, but for a fixed number of years after the permit is eventually granted, 

seemingly for the purpose of assessing subsequent pemlit applications for that property. 

*904 RC\\,.iB.J.1J.1Q: 2d Rule (Formal Subdivisions Only) 

TABULAR OR GRAPHIC MATERIAL SET FORTI-I AT TI-IIS POINT IS NOT mSPLAYABLE 

Fihrurc 7. The second rule created byRCW 58.17.170. 

Other than freezing law in place a& of a certain date, this approach does not resemble either of the standard ra

tionales for the vested rights doctrine. Cf. supra Figures 1 and 2. Under this approach, the law in effect on the date that 

certain officials approve a formal (not a 'short ') subdivision apparently controls the laws that will shape land LL'leS within 

the platted subdivision for a period of five years. (Prelim. '-0 preliminary; appl. = application; engr. = engineering) 

This conflicts with R!:FJ2.,27J)95(l), the vested righl'> statute for building permits. If a developer files a complete 

building permit application after receiving final subdivision approval, which law guides consideration of that application: (l) 

the law in effect on the date that the local health department and the local municipal engineer approved the final f1ubdivision 
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application, as dictated by RCW 58.17.170; O[ (2) the law in effect on the date of the building permit application, pursuant to 

RCW 19.2'Z.Q9..~(1}? 

Taken together, the four vested rights rules established by the legislature that affect subdivisions [FN209] paint the con

fusing picture iltus-*905 trated in Figure 8. Ways may exist to reconcile these seemingly inconsistent rules, but only with a 

certain amount of creativity or selectivity. I FN2liH The vested rights doctrine should foster more certainty and require less 

creativity. 

RCW_J2.n.9~(I) and All Thrce Rules from RCW Chapter 58.17 

TABULAR OR GRAPHIC MATERIAL SET FORTH AT TIllS POINT IS NOT DISPLAYABLE 
figure 8. The contlicting veste<l rights rules established by RCW 58.17 and RCW 12.2:1.095(1). 

This combines Figures 5-7 to illustrate the apparent conflict inherent in the legislature's approach to the vested 

rights doctrine in the context of multiplc-permit subdivision projects. (Prelim. = preliminary; appl. = application; dec. = 

decision; engr. = engineering; bldg. = building) 

*9063. Noble Manor's Distortion of the Doctrine 

In the case of Noble Manor Co. v. Pierce County, [FN211] the Washington Supreme Court broke new ground unne<:es

sarily while ostensibly interpreting the legislature'S codification of the vested rights doctrine. The legal basis tor the decision is 

wrong and the holding of the decision is elusive. It will continue to thwart attempts to easily or fairly define how the vested 

rights doctrine applies in the context of multipermit developments. 

a. Bad Fact~ Can Make Bad Law 

The facts presented in the Noble Manor appeal were unfortunate. [FN212] They made the developer's situation very 

sympathetic despitc the deat1h of law supporting its legal position. This may have caused the court to focus more on the result 

than on the rationale for the result. The story began when the developer submitted an application to divide an existing lot into 

three lots for the express purpose of building duplexes. Two weeks later, the dcveloper submitted a building pennit application 

for thrc<: duplexes. The county accepted the short subdivision application, but accepted only one building pelmit application, 

noting that only one legal lot existed at that time because the county had not yet processed the developer's subdivision appli

cation. 

While the cOl.mty was considering the subdivision application, it enacted an ordinance that increased the minimum lot size 

for duplexes. lfapplicd to the developer's property, this new law would have allowed only two lots. Nevertheless, applying the 

old lot size requirement, the county approved the subdivision into three lots, and the resulting plat sho\ved three duplex building 

sites. 

The developer then tried to submit two more building penni! applications. Applying the ncw minimwn lot size require

ment, the county denied the building permits. Two weeks later, the developer tried again to submit the two additional building 

permit applications. This time, an unwary counter technician issued the pennits and the develope.r immediately started COll-
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struction. After the developer made substantial progress on the construction, the county issued stop-work orders for two ofthe 

buildings. The developer appealed to the county hearing examiner, who reversed the county's orders and allowed construction 

to proceed. TI1e developer sued the county for damages for *907 the four months of delay that occurred while the stop-work 

orders were in effect. 

b. Division Two's Reliance on Dicta 

The Washington COLLrt of Appeals, Division Two, ruled in favor of the developer. Illi2.UJ The court relied on its earlier 

decision in Adams v. Thurston County, (FN214] in which the court indulged in an inaccurately sweeping description of the 

vested rights doctrine: 

Under Wnshingtonlaw, property development rights vest at the time a developer files a complete and legally suf

ficient. . . prelinlinary plat application. The date on which development rights vest determines which land llse laws, 

rules, and policies will apply to that land development.JEN2.0.l 

The description of the vested rights doctrine in Adams lacked foundation. Until Adams, 110 fairness/certainty-rationale 

decision had suggested that a preliminary subdivision or other application locks in the law for all subsequent 'land develop

ment' in perpetuity. Furthennore, the Adams description of the doctrine was unnecessary. At issue in Adams was whether a 

county impermissibly delayed developers from completing their preliminary plat application. [fN2l6] The Adams dispute did 

not involve the question of whether a complete preliminary plat application freezes in place laws applicable to subsequent 

pennit applications for the same development. 

Nevertheless, in its treatment of Noble Manor, Division Two transformed the Adams dicta into a holding. Citing Adams, 

the court claimeJ that that case 'held that development rights vest upon compliance with either RCW 5!U7.033 or RCW 

JJLV.095.' [FN217 J No court, even the Adams court: had ever reached such II conclusion. Nevertheless: Division Two sent the 

ball rolling with sufficient, if misguided, momentum to the supreme court. 

c. Where the Washington Supreme Court Went Wrong 

The supreme court affirmed Division Two, finding that the vested rights doctrine, as codified in RCW 58. i1,m.J(l), 
[}N2l8J means that *908 the fIling of a preliminary subdivision application freezes some laws applicable to some later ap

plications for pennits for that land. The court cOllllnitted a number of elTors in reaching it~ decision. 

First, the court jumbled the mundamus and the fairness/celtaillty rationales for the vested rights doctrine. On the one hand, 

the court noted that the doctrine could be invoked by filing applications for authorizations other than building permits, con

sistent 'with the application-by-application approach supported by fairness/certainty rationale case law. Illi2.19J The court, 

however, failed to aclmowledge that the application-by-application approach docs nol allow the application for Olle permit to 

affect the law applicable to a different application. Ll"N.2.2QJ On the other hand, the court also suggested that the fLIing of one 

application could have an effect on the law applicable to subsequent applications, consistent with the statement of the man

damus rationale that speaks of a right' to develop' or 'to use.' ffN2211 But the court ignored that part of mandamus-rationale 

case law that consistently applied the vested tights doctrine only to building permit applications, expressly because those ap

plication.<; arise only at the end of the development process. LfN44~J 
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Second, the court imported its own vision of fairness, putting wordH in the mouth of the legislature: 'If all that the Legis

lature was vesting under the statute was the right to divide land into smaller parcels with no assural1ce that the land could be 

developed, no protection would be afforded the landowncr.' LENf_2_~ This is incorrect. While the legislature did not protect the 

developer from changes that might apply to later applications, that does not amount to 'no protection.' If the legislature con

sidere-d the challenges presented in Ihe context of mUltiple-permit projects, it apparently decided to stick to an applica

tion-by-application approach. [fN224] If the legislattlte did not consider these challenges, the court should not have concocted 

an intent tJlat the legislature never articulated . [fN225] 

*909 Third, the court rendered meaningless the relevant language of RCW 58.17.170, which maintains that fmal subdi

visions are to be approved only ifin accord with laws 'in effect at the time of preliminary plat approval' and that a subdivision 

'shall bc governed' for five years by 'the statutes, ordinances, and regulations itl effect at the time of approval' of the subdi

vision application by the local health department and the local municipal engineer. [FN226] Even though this language calls 

into question the significance of filing the preliminary subdivision application, not only for the overall subdivision approval 

process but also for later permit applications, the court refused to be distracted by this language. The court noted that RCW 

58)}. 170 pre-dates RCW ~8..lZ,QJJ, a provision that expressly attempted to codify the vested rights doctrine, [FN2271 but the 

coul1 cited no authority for why that fact limits the importance of RCW 58.17.170. Focusing on the five-year limit in RCW 

58.17.170, but overlooking the section's more relevant language, [FN228] the court characterized the section as merely a 'di

vesting statute.' IEN~..2l Relying on FriendH oftlle Law v. King County, [FN230] a case involving a short subdivision (which 

the Noble Manor Court had earlier noted was not subject to RCW 58.17.170 because that statute applies only to fonnal sub

divisions), the court somehow reasoned that RG.W 58.17.170 was irrelevant to its view of the vested rights doctrine. IINVlJ 

Finally, the court ignored the relevance ofRCW 19.27.095(1), which uses language nearly identical to RCW 58,lVU~(l}, 

to force local governmenls to consider building permit applications under the law in effect on the date of application for that 
pennit--not on the daLe of application for some earlier permit. [FN232] The court did not *910 explain how this building permit 

language can remain relevant it: as the court held, some laws applicable to a building permit application are frozen as of the date 

of the preliminary ~ubdivision application, not the date ofthe building permit application. The court improperly rendered RCW 

12.27.095(1) meaningless. [IN233] 

d. The Elusive Holding of Noble Manor 

Not only did dle Noble Manor court employ questionable legal reasoning, it also failed to state its holding with sufficient 

clarity. What is clear is that Noble Manor held that a preliminary subdivision application freezes at least some law as of that 

date, and that this law remains frozen beyond the date of final subdivision approval so as to control subsequent applications for 

the same development. fFN234] Figure 9 illustrates this' Noble Manor Freeze' in comparison to the statutory rules that the 

court purported 10 interpret. 

The question mark at the far end of Figure 9 indicates the uncertainty regarding the duration ohhis freeze. In the case of 

formal, 'long' subdivisions, which were not at issue in Noble Manor, the court suggested that this law remains frozen only for 

five years after final subdivision approval. IW.235] TIris suggestion was based on the court's reading of RCW_5_& ... .L7 .... .170 as 

merely constituting a 'divesting' statute. [FN236] The court acknowledged that RCW 58.17.170 does not apply any such 

'divesting' 10 'short' subdivisions, [FN237] and so the 'freeze' for those subdivisions Slays in etfect in perpetuity, even though 

they are subject to less scrutiny and public process than formal subdivisions. The court merely suggested that the lcgislature 
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address the disparate 'divesting' of short and long subdivisions. IIN2J81 

*911 Noble Manor and the Statutory Rules 

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE 

Figure 9. The Noble Manor vested rights lUle in comparison to the statutory vested rightll rules. 

Although attempting to apply the vested rights rule of RCW 58.17.033(1), see supra Figure 5, the Noble Manor 

court adopted a rule that extends the time during which the law remains frozen in place far beyond what the legislature 

intended. The question mark at the far right indicates that the Noble Manor 'freeze' apparently lasts forever in the case of 

'short' subdivisions. (Prelim. = preliminary; app\. = application; dec. = decision; engr. = engineering; bldg. = building) 

More crucial than the duration of the' freeze' is the function of the 'fj·eeze.' For what purposes or for what other pennit 

applications does the law remain frozen in time as of the date of preliminary subdivision application? Language in Noble 

Manor arguably supports two alternate answers to this question--one more favorable to municipalities and the other more 

favorable to developers. 

The ftrst way to interpret the nature of the right extended by Noble Manor is to limit the scope of the right earned by the 

developer to the use disclosed by the developer in the subdivision application. Under this interpretation, a subdivision appli

cation gives the developer only a right to develop the property to realize the use identified in the application. In other words, 

the local government would be able to impose all new land use laws that would not prevent the developer "'912 ITom realizing 

the overall type or intensity of use that he or she described in the subdivision application. This interpretation comports most 

narrowly with the facts of Noble Manor, where the court ruled only that the county could not apply a new minimum lot size 

requirement that 'would prevent the developer from building the three duplexes it disclosed. This interpretation also comports 

with the court's conclusion that 'what is vested is what is sought in the application.' [FN239] 

The othcr, morc developer-friendly way to interpret Noble Manor is to view the use disclosure requirement as a procedural 

step that, once taken, allows the developer to freeze all laws that might apply to any aspect of development within the subdi

vision. Under this interpretation, a local government would be unable to apply any new land usc law within the boundaries of 

the subdivision as long as the developer used or developed that land in a malmer consistent with the type ofland use disclosed 

in the subdivision application. Although not necessary under the facts of Noble Manor, this interpretation finds support in 

many of the court's more sweeping statements of the law. [fN240] 

4. The Fruits of Noble· Manor 

The improper reasoning and elusive holding ofNoblc Manor will continue to hinder attempts to define the vested rights 

doctrine fairly in the context of multiple-permit developments. The decision's short lineage suggcsts that it might S{Jon stand 

for a proposition more favorable to developers than what is supported by the narrow tact., and language of that case. Four 

families of Noble Manor offspring merit note. 

First, the Washington State Supremc Court ha~ applied the language and reasoning of Noble Manor to a permit application 

that is 'linked to' or 'coupled with' a subdivision application. Tn Associa·*913 tion of Rurdl Resident:.; v. Kitsap County, 

rFN241] the court determined whether an application for a pla1l1led unit development (PUD)[fN21~J should be considered 

under the law in effect on the date ofthat application. The court reached the right result by holding that the PUD application had 
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to be considered under the county law in effect on the date of that application. [FN4~2] But the court could have simply ex

tended the application-by-application approach and found that the PUD application, on its own, froze in time the law applicable 

to that application. Instead, the court relied on Noble Manor. [FN~..4.4J Even though Noble Manor interpreted a statute that had 

nothing to do with PUDs, the court found it relevant The couli reasoned that Noble Manor' addressed the issue of development 

of land, as opposed to merely dividing land, in the context of the vested rights doctrine,' and from this premise it leaped tQ the 

conclusion that '[s]ince a PUD is a land use technique that can be used to divide land as well as develop it, the Noble Manor 

reasoning is helpful here.' LFN~ASJ The supreme court then followed a court of appeals decision [FN246J to hold that when a 
PUD application is 'inextricably linked to' or 'coupled with' a subdivision application, it triggers the vested rights doctrine. 

[FN247J Decisions like these signal the court's willingness to apply the rationale of Noble Manor outside of the statute and facts 

at issue in that case. 

Second, the court of appeals has eliminated the need for a 'link' to a subdivision application by applying the rea'loning and 

language of Noble Manor directly to a conditional use permit (CUP) application in a case that did not involve a subdivision 

application. In Weyerhaeuser v. Pierce County, [FN248] the developer applied for a CUP to establish a *914 landfill. The 

county ultimately approved the CUP, but imposed a condition that the developer apply for a wetlands pelmit under an ordi

nance that became effective after the developer submitted its complete CUP application. [FN249] TIle court held that the county 

could not impose the new wetlands ordinance, IFN2.~QJ but it did not merely rely on authority extending the vested rights 

doctrine to CUP applications. a:N251j Instead, the court based its decision on Noble Manor and found that the developer 

disclosed its intended 'uses' of the wetlands. IfNZg) The cOllrt paraphrased Noble Manor, luling that 'a vested right for the 

[CUP], but not for land use and development, would be 'an empty right' as wetland development was an integral component of 

the project. ' [FN253] Developers will likely invoke this language in the future to assert that any application has the same 

lasting effect on other permit applications as did the subdivision application in Noble Manor. [fN254] 

Third, the appellate courts have moved to relegate Noble Manor's use disclosure requirement [FN255I to a mere procedural 

trigger that, once pulled, becomes irrelevant. Some courts omit the use disclosure requirement altogether when summarizing 

the holding of Noble Manor. lEN256] Taking a different path around the use disclosure requirement, the Weyerhaeuser court 

deflected any argument that the application of later-enacted wetlands regulations would not prevent the developer from real

izing its disclosed landfill use. [FN257] The court ruled *915 that the developer disclosed the 'use' of the wetlands for its 

landfill (as though 'wetlands filling' werc the primary use ofthe land, rather than an accessory detail of the primary landfill usc) 

and that the new ordinance would prevent that use, fFN258] In WesL~ide Business Park, LLC v. Pierce County, IFN259] the 

court evaded an argument by the county that application of a later-enacted county drainage ordinance through a subsequent 

permit would not interfere with the use disclosed by the developer during its subdivision process. The court treated the use 

disclosure requirement as some kind of affirmative defense rather than as an essential part of the developer's burden to invoke 

the reasoning of Noble Manor, and refused to entertain the county's argument because the county had failed to raise it below. 

[FN260] 

Finally, while reducing the usc disclosure requirement to a procedural trigger, the court of appeals ruled thai a local ju

risdiction may not prevent a developer from pulling that trigger by rendering the intended use irrelevant to the c()ll~ideration of 

a particular application. Tn Westside, the county's short subdivision application requirements did not require a developer to 

disclose the intended use of the property, [FN26)] presumably because the intended use was not relevant to the county's de

cision on a short subdivision application. TIle developer therefore filed a two-lot short subdivision application that 'showed 

only two vacant lots with no structural improvements, storm drainage facilities, roads or utilities.' [FN262] However, during a 

preapplication conference with county permitting staff, the developer reported 'that it plamled a two-lot commercial short plat 
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with an office building and parking all one lot and four mini storage buildings and a small office on the other lot.' lEN.Jj!~] A 

new drainage ordinance took effect shortly after the developer filed it~ application, and the county issued an administrative 

determination that the developer would have to comply with the new ordinance when the developer applied for a site devel

opment permit (which the developer could do at any time in the development process). W1Q4J The court held that Noble 

Manor prevented application of the drainage ordinance to the eventual development slated for the two *916 lots because the 

county had actual knowledge ofthe developer's proposed usc from the preapplication conferences: 'where the County invites 

vague information in the application and declares it to be complete, the only resort may be to other communications. ' [FN2651 

The Westside court has essentially invited developers to blurt out a proposed 'use' to a local planner (even if dcdaring a use is 

lmnecessary for the permit for which they Dre applying) in the hope of using that disclosure to stave off allY new land use laws 

(even ones that do not prevent realization of the proposed use). The court has also invited a slew of evidentialY disputes about 

what developers actually said in conversations with municipal pcmlitting staff. 

The trajectory of Noble Manor's progeny is toward a rule that finds little support in the roots of the vested rights doc

trine--that any land use application 'vests' the right to freeze in tinle the law that will control all aspects oflater development or 

use of that land, as long as that development or use is consistent with the type of use disclosed, even verbally, by the developer. 

TIris rule threatens the essential balance at the heart of Washington's unique vested rights doctrine. To justify incursions into the 

public's ability to apply new development regulations that meet changing conditions and avoid nonconforming uses, Wash

ington chose a bright-line date-- the date of pennit applicatioll--on which we could presume that the developer possessed the 

good faith intent to diligently complete a development project. [FN266] The headlong slide triggered by Noble Manor, if left 

unchecked, portends a doctrine in which a developer need no longer manifest such good faith. He or she need only file some 

preliminary application that manifests an intent to pursue some use at some point in the future, after obtaining other permits. 

This is not a fair price for the right to hold the public interest at bay. 

III. How Can We Repair the Doctrine? Toward a StatutolY 'Applicable Law Rule' 

In its current form, the details of the vested rights doctrine provide neither certainty nor fairness in sufficient measure. The 

tlnal part of this Article cal1s on thc legislature to repair these details and reclaim the doctrine in three ways. First, the legis

lature can reestablish certainty relatively easily. It should replace the vested rights *917 doctrine with an 'applicable law rule' 

that is codified with the other state land use permitting procedures and that expressly resolves the questions left unanswered by 

case law. Second, the legislature should strive for fair answers, even at the risk of failing. The easier part of this step will be 

articulating a set ofprineiples that can help shape the rule's details. Applying those principles will prove more contentiolls. 

Finally, the legisla·ture should not be deterred by naysayers. Reform should not be left to the judiciary, which must focus on one 

narrow fact pattern at time. Only the legislature is positioned to provide a comprehensive solution to the addled vested rights 

doctrine. Because the legislature need not change the essential framework of the doctrine to reform it, the effort should not be 

doomed to end in political gridlock. Because the doctrine is not dictated by constitutional provisions, the legislature is not 

constrained by those provisions. 

A. The Legislature Can Reestablish Certainty 

If nothing else, the legislature should reintroduce clarity and certainty to the vested rights doctrine. Lawyers and clients 

spend needless time and money trying to interpret and manipulate the doctrine's vagaries. Courts, which are limited to ex

ploring these uncertainties on a case-by-case basis, have deepened the confusion. 
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The legislature can restore clarity to this body of law in three ways. First, abandon the tcrm 'vested rights doctrine,' 

override the common law on which it is based, and replace it with a statutory 'applicable law rule,' Second, centralize the rule 

in RCW 36,70B, which has controlled local land use pennitting procedures since 1995. Finally, clearly resolve the questions 

left unanswered by the common law, even at the risk of providing the wrong answers. 

1. Replace the Common Law 'Vested Rights Doctrine' with a Statutory 'Applicable Law Rule' 

The legislature would clarify the law by striking 'vested rights' from the legal lexicon of this state and replacing it with 

something more descriptive, like an 'applicable law rule.' 'Vested' is an unnecessary appendage to 'rights,' If a person truly has 

a 'right,' rather than some privilege or expectation, the government cannot dcprive the persoll of that right. Dressing the right up 

in a 'vest' adds nothing to the right, except perhaps to underscore that we really, really mean that the right is, in fact, a right. 

'Vested' is also a c()nfl.l~ing appendage to 'rights,' To say that a right has 'vested' implies that 'vesting' sheds light on the 

nature of the right at issue. It sends people searching for meaning in the 'vest' *918 rather than in the 'right' itself. Unfortu

nately, 'vesting' does not answer crucial questions such as what right accrues at what point, for what purposes, or for how long. 

To fix the vested rights doctrine, the legislature should adopt a statute that supplants the doctrine and the case law on which 

it rests. AJly attempt to codify the existing doctrine will only lead to debates about the casc law that the legislature had in 
mind. Instead of codifying the doctrine, the legislature should enact a 'rule' Ihat cleanly replaces the details of any common 

law 'doctrine,' Selecting a more descriptive name for that rule--like the 'applicable law rule'--wil1 further help the legislaturc 

distance itself from a confused body oflaw that, unfortunately, does not merit codification. 

2, Centralize the Applicable Law Rule in RCW 36.70B 

It is currently impossible to put a finger on 'the law' of vested rights. Vested rights case law is diffuse, spre.ad over deci

sions stretching back to the 19508, To the extent that the legislature has already attempted to codify some discrete aspects of the 

vested rights doctrine, it has sprinkled that law over a number of statutes. llN267] 

To foster certainty and clarity, we should be able to find the law in one place. The most logical place to consolidate an 

applicable law rule is in RCW 36.70B, The legislature adopted this chapter in 1995 to simplify the number of required land use 

pemlits, hearings, and appeals, and to enhance predictability and reduce unnecessary duplication. [lli7i&! This chapter now 

sets uniform standards for reviewing land use pennit applications to which local governments must conform. rFN2691 Ibis is 

where one would expect to find a rule tbat establishes what version oflocal development regulations controls the revicw of each 

application, 

Consolidating an applicable law rule in RCW 36.70B would mean removing attempts to codify the vested rights doctrine 

from other parts of the code, such as the building pernlit, subdivision, and growlh management chapters, [FN270] One rule 

should apply to all land use *919 applications, and that one rule should be found in one place. Other parts of the code that either 

authorize local governments to require certain types of permits or require local govenunents to plan for growth may alert the 

reader through· cross-references to the location of the applicable law rule. Scattering a mle around the eode--even if merely 
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repeating it--only leads to confusion. 

3. Resolve the Unanswered Questions Clearly, Even at the Risk of Being Wrong 

The common law vested lights doctrine docs not adequately resolve a host of questions. [FN2711 A statutory rule that 

replaces this doctrine must answer those questions expressly. We may never know if the legislature has provided the right 
answers, but we will know if the legislature has provided clear answers. We should hope for the fomler and eJJlIurc the latter. 

B. The Legislature Should Strive for Fairness 

Adding clarity will be the relatively easy part. Achieving fairness will be much more difficult. The legislature should 

nevertheless strive for fairness, no matter how elusive. One way to enhance fairness is to articulate a set of principles to help 

resolve choices among alternatives, using those principles to resolve the questions left unanswered by the common law vested 

rights doctrine. [FN272] This se<:tion of the Atiicle outlines the authOlJs personal attempt to achieve fairness. Others will dis

agree. The legislature will ultimately have to find its own way. 

1. Establish Guiding Principles 

Two principles should guide any attempt to reform the vested rights doctrine through a statutory applicable law rule. First, 

when in doubt, keep it simple. Second, do not reward real estate speCUlation, but allow those who are actually ready to develop 

to lock in the applicable law. 

a. When in Doubt, Keep It Simple 

With any attempt to codifY a rule comes the temptation to tailor exceptions to the rule to protect certain interests. In many 

cases, tailoring enhances fairness. In every case, however, tailoring adds *920 complexity, rendering seemingly simple 

statements subject to a host of provisos. 

In the case ofa statutory applicable law rule, the legislature should err on the side of clarity and simplicity. When trying to 

choose between two courses of action, the legislature should keep in mind that it is attempting to add clarity to a body oflaw 

that has become needlessly confusing. 

Where possible, the legislature should harmonize a statutory applicable law rule with the GMA [FN2731 and the land use 

permitting statute. [FN274] These statutes have already resolved most fundamental principles of Washington land lise law. The 

legislature should continue to build on these principles as clearly and simply as possible. 

b. Protect Diligent Development and Discourage SpeCUlation 

Washington abandoned the majority, estoppel-based vested right'> doctrinc in the 1950s for good reason. The Washington 

rule obviates the litigation inherent in the majority rule, which forces parties to debate whether and when a developer sub

stantially changed his or her position in good faith reliance on a given set ofland use laws. [lli2.7.~] 
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Nevertheless, the Washington rule remains grounded in a notion that, at some point in time, we may presume that a de

veloper has proceeded so far in good faith that it would be unfair to change the rules ofthe game. At first, courts found this 

point in time to be the date on which a developer submits a complete building permit application. [FN276] Washington court~ 

later looked to indicia of a developer's good faith commitments to decide whether to extend the doctrine to other types of pennit 

applications. [lli2771 

Washington should continue to insist on a rule that does not allow a developer to freeze relevant development regulations 

unless the developer files a complete permit application that necessarily manifests a good faith willingne-ss and ability to 

complete a development. If a developer is ready and willing to complete a development with *921 reasonable diligence, we 

should allow the developer to lock in the law and proceed accordingly. 

We should not indulge speculation, however. Real estate is a risky investment. One way to hedge that risk is to prevent 

the local government from changing the land usc laws applicable to the investment. [FN278] But that hcdge necessarily comes 

at the expense of the public's interest in revising and applying land use laws to keep pace with the demands of growth and new 

ecological challenges. We should therefore allow the developer to hedge his or her risk only when the developer is actually 

ready and willing to develop. 

Insisting on a rule that rewards diligent development and discourages speculation comports with another principle of 

Washington land usc law-- discouraging piecemeal review of projects. Most local governments must 'establish a pemli! re

view process that provides for the integrated and consolidated review and decisions on two or more project permits relating to 

a proposed project action.' [00121 Local governments must also integrate enviromnental review under the State Environ

mental Policy Act [lli.2..~ilJ with a review of the underlying permit, If.N2.S.D and should avoid piecemeal review of any given 

project. [EN.282J Given this policy of encouraging consolidated review of any development, we should not adopt an applicable 

law rule that allows a developer to race to a local planning department and submit one preliminary permit application just to 

lock in the law that will apply to all subsequent permit applications for the same projcct. 

*9222. Use the Principles to Define the Contours of an Applicable Law Rule That Resolves the Questions Left Unanswered by 

the Vesteu Rights Doctrine 

In light of these principles--simplicity and protecting only diligent development--four essential elements of ,Ill applicable 

law rule could replace the vested rights doctrine and resolve its unanswered questions clearly and fairly. First, apply the nIle to 

all 'project pennit applications' as defined by existing law. Second, freeze in time those 'development regulations' (within the 

meaning existing law) that affect the type, degree, or physical attributes of new developments or uses. Third, for anyone ap

plication, freeze the relevant law--inc1uding SEP A policies--in effect on the date an application is dccmed complete pursuant to 

existing law. Finally, for multiple-permit projects, protect only consolidateJ applications or prompt, sequential applications. 

a. The Applicable Law Rule Should Apply to All 'Project Permit Applications' as Defined in RCW 36.70B.020(4) 

A crucial Shol1coming of the vested rights doctrine is the haphazard way that it has been extended to some, but not all, types 

of land use applications. [fN283 J An applicable law rule, by contrast, should apply to all local land use authorizations that are 

not legislative in nature. In other words, the rule should apply to all 'project pemlit applications,' as defined by the statute, that 
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already govern land use permitting procedures: 

'[PJroject pennit application' means any land use or environmental permit or license required from a local gov

ernment for a project action, including, but not limited to, building permits, subdivisions, binding site plans, plalUled unit 

developments, conditional uses, shoreline substantial development pennits, site plan review, pennits or approvals re

quired by critical area ordinances, site-specific rezones authorized by a comprehensive plan or subarea plan, but ex

cluding the adoption or amendment of a comprehensive plan, subarea plan, or development regulations except as oth

erwise specifically included in this subsection. [FN284] 
This definition divides the potential universe of land liSC decisions made by local government into two categories: qua

si-judicial and legislative. Quasi-judicial decisions remain subject to RCW 36.70B, and therefore would be subject to an ap

plicable law rule. Legislative *923 decisions, by contrast, should not be encumbered by existing laws, and so an applicable law 

rule should not apply to them. 

This distinction explains the sleight of hand executed by applying this statutory definition not to all site-specific rezone 

requests, but only tn those 'authorized by a comprehensive plan or subarea plan.' [FN285] Ifa rezone request is not consistent 

with the comprehensive plan, the local government presumably cannot grant the request until the local government makes the 

legislative decision to amend the plan. [fN21SJD If a developer believes that she presents a rerone request that is consistent with 

the applicable plan, the developer should be allowed to present that request as a 'project permit application' and attempt to avail 

herself of the applicable law rule. If the local government decides that the request is inconsistent with the plan, the developcr 

will either have to challenge that decision or wait for the local legislative body to change that plan before having a chance to 

fTeeze the law applicable to her rezone request. 

Selccting this definition of 'project pennit application' should also exclude from the applicable law rule formal interpre

tations by local government officials regarding the applicability of a given set of local land use laws to a particular property. 

[f.N2_~7J Interpretations do not constitute pennits or authorizations. Although they are rendered under the law as it exists on a 

palticular day, they calUlot constitute a promise that the law will remain unchanged. An interpretation allows a developer to 

resolve an issue in advance of submitting an application, and that resolution may allow the developcr to properly tailor a project 

application or to avoid submitting a futile one. Because an interpretation occurs before we can presume a developer's good faith 

commilment to proceed with a project to its completion, [FN2881 an application for an interpretation should not freeze the law 

that will apply to somc later application for a project pernnt application. 

*924 h. The Applicable Law Rule Should Freeze in Time 'lbose 'Development Regulations' Within the Menning of the GMA 

That Affect the Type, Degree, or Physical Attributes of New Developments or Uses 

Courts have generally agreed that the vested rights doctrine freezes in time 'zoning ordinances' and most ordinances re

quiring a host of other land use authorizations. Courts hnve struggled, however, with laws that might not tit neatly within this 

body oflaw. [FN289] 

The GMA provides a useful stal1ing point for defining this hody of law more precisely. That statute defines 'development 

regulations' as 

the controls placed on development or land use activities by a county or city: including, but not limited to, zoning 
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ordinances, critical areas ordinances, shoreline master programs, official controls, planned Lmit development ordinances, 

subdivision ordinances, and binding site plan ordinances together with any amendments thereto. [m290] 
This definition is useful because it focuses on those ordinances that 'control' development or uses. Unfortunately, the 

phrase 'including, but not limited to' might inappropriately expand the universe oflaws embraced by the definition. 

An applicable law rule should therefore freeze in time only those GMA 'development regulations' that meet two criteria. 

First, the rule should freeze only those development regulations that affect the type, degree, or physical attributes of a devel

opment or use. This would exclude local ordinances such as those that impose GM A impact fees and that might be triggered by 

a development application but do not necessarily 'control' that development or use other than to potentially increase its cost. 

[FN291] It would also exclude ordinances that establish the procedures through which local governments process and consider 

permit applications. [FN292] Second, the rule should freeze only prospective regulations, which apply to new developments or 

uses--not retroactive regulations, which apply to both existing and new developmenL~ or lIses. This would obviate any 'health 

and safety' *925 exclusion, which has relevance only for the retroactive application of land use laws to existing, 1l0ncon

fornling uses. [fN293J 

c. for Any One Application, the Applicable Law Rule Should Freeze thc Relevant Law--Including SEPA Policies--in Effect on 

the Date an Application Is Deemed Complete Pursuant to R~W.J.Q.,JOB.070 

Although the common law vested rights doctrine focuses on the date a developer files a complete application for a pennit, 

~tatutory authority provides a ready way to determine that date with greater certainty. [FN294) Pursuant to the statute governing 

local land use permitting procedures, a local govenunent has nventy-eight days from the date a developer submits a facially 

complete application to render a determination as to whether that application was actually complete when submitted at the 

beginning of the twenty-eight-day period. [FN29$.] The local government must find that an application was complete within the 

meaning of that statute if the application 'meets the procedural submission requirements of the local government and is suffi

cient for continued processing even though additional information may be required or project modifications may be undertaken 

subsequently.' [FN296J Silence trom the local government at the end of the twenty-eight-day peliod constitutes a determination 

that the application was complete when submitted. [FN2971 However, if, within the 28-day period, the government asks for 

more infonnation to complete the application, the application cannot be deemed complete until the developer provides that 

information. L~298] 

Using this process to fix the date for an applicable law mle retains the essential framework of the vested rights doctrine and 

keeps the applicable law rule simplc by relying on existing statutes. This approach leaves the local govcmment in the relatively 

strong position of determining when an applicant has actually triggered an applicable law rule. It may also allow a local 

government to claim, inappropriately, that an application is incomplete simply to buy more time to change the underlying laws 

to prevent the proposal. TIlese concerns should be moderated not only by the requirement that the local gov-*926 ernmenl 

definc procedural requirements, [fN299] but also by the developer's ability to challenge the local government for engaging in 

an unlawful procedure or for failing to follow it~ own procedures. [EN300] 

The applicable law rule should also ensW'e that the date of complete application remains the relevant date for freezing 

SEP A policies in place. Lru~Q U Although SEP A provides a necessary overlay to local land use law IFN302] and derives its 

authority from its own statute, [FN303] that does not nc.ccflsalily mean that the only way to properly further SEP A's goals in the 

context ofland use decisions is by freezing the applicable SEPA policies at some point after the date of a complete application. 
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By using the point of complete permit application to freeze SEPA authority, we not only keep the rule simple, we also remove 

any temptation from the local government to adopt and apply SEP A policies to condition or deny a permit when the local 

government would not be able to reach the same result by amending ils development regulations. 

In a similar vein, the applicable law role should remain consistent with the GMA by ensuring that a complete application 

frC·CZCH the applicable law, notwithstanding a later administrative or judicial finding that the frozen law violates the GMA . 

. lElliQ.41 Allowing a dcve\()per to *927 lock into a law that violates the GMA invites developers to lobby local legislative 

bodies to adopt such laws just long enough for the developer to submit an application. fFN305] Such abuses are unfortunate, but 

they are best addressed through the political process by electing local legislators who will not bend to such lobbying. The 

alternative is to adopt an applicable law role that allows a developer to free?.e law on the date of complete application, but 'with 

the proviso that if any part of that law is later deemed to violate the GMA, a new law might apply at some later date if the 

developer bas not already relied in good faith. to his or her detriment, on the former law. This would essentially reintroduce the 

majority vesting law to Washington's minority scheme, complicating and undennining the existing structure. 

While conceding this measure of certainty to developers, we can limit their ability to abuse that concession. First, de

velopers should not be allowed to submit a bare-bones application just to freeze the applicable law, only later to 'modify' or 

'supplement' that application in a way that changes the essential type or scale of the original proposal. rFN306] Second, we 

should create a rule upon which all parties can rely--developers, govemment, and tIle public. The applicable law rule would 

freeze thc law in effect on a particular date, and not allow a developer later to 'opt ' to have some part ofa subsequent law apply. 

*928 If a developer wants to takc advantage of some later law, he or she should refile the application so that all new laws apply, 

not just those portions most favorable to the developer. 

d. For Multiple-Permit Projects, Protect Only Consolidated Applications or 'Prompt,' Sequential Applications 

Like the common law vested rights doctrine, an applicable law rule would be easiest to craft for individual permit appli

cations, but would be significantly more challenging in the contcxt ofprojeets that require multiple permits. This challenge is 

met most easily in local jurisdictions that provide for consolidated review of multiple pennit applications pursuant to state 

statute, [FN307] and where developers take advantage of that provision to pursue one process covering a multitude of pennit 

applications for the !lame project. In that situation, the local jurisdiction would consider all of the separate pennit applications 

under the law in effect on the date that the developer completed the single, consolidated application. If Pierce County had 

allowed consolidated review when the facts of Noble Manor Co. v. Pierce County [FN308] arose, the supreme court would not 

have needed to eutertain that case. The developer in Noble Manor attempted to file, nearly simult.:'lneously, its short subdivision 

application (to create the new lots) and its building pelmit applications (to build thc structures once the subdivision was com

plete), but the counly refused to accept the building permit applications because they were for activities on lots that did not yet 

exist. ITN~J!2l Morc()vl.T, the county changed the underlying law before accepting the eventual building permit applications, 

and applied that new la'w to deny the building permits. [FN310J If the county had allowed consolidated submission and review 

of both the· subdivision and the building permit applications, the fanner law would have applied to all of the applications. 

[FN3111 

Not all dcvclopet·s will see consolidated review as all attractive option in all cases. Many project., arc much more com

plicated than the Sh011 subdivision and building permits required in Noble Manor. Developers may wanl to assess whether and 

how a local government approves a relatively preliminary application-osuch as a proposed sub-*929 division, binding site plan, 
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or conditional use penni! application--before investing in the design and other preparation necessary to submit applications for 

subsequent permit~ for the same development. This sequential permitting approach allows developers to hedge their bets, but at 

the risk that the underlying law will change between applications. 

We should address multiple-permit projects under all applicable law rule in one of two ways. First, we could insist that 

local governments ailo w conso lidated review (as RCW 36. 70B .120 already requires) and that developers take advantage of that 

review to submit consolidated permit applications. Undcr this approach, if a developer submits one application after another, he 

or she cannot argue that the former application has any effect on the law applicable to the latter one. This would enhance 

simplicity and would protect those developers that are tJuly ready to develop, but it would not necessarily help those who are 

trying to manage their risks. 

The other, more-developer fricndly way to approach multiple-permit projects would be to allow developers to ' link' one 

permit applic.ation to the law applicable to an immediately preceding permit application, but only if the developer files the next 

permit application 'promptly.' LfNJ12J Promptness could bc defined perhaps as submitting the next application either before a 

final decision is rendered on the preceding one, or within some period of time (such as twenty-eight days) after that decision. If 
developers stall between permit applications, they would run the risk that the law might change and result in denial of a sub

sequent pemlit. Although this approach would hc more cumbersome and complicated, it would be consistent with the principle 

of protecting those who are actually ready to develop, but without forcing them to invest in potentially wasted permitting 

efforts. 

Both of these approaches would involve complications. The applicable law rule would have to prevent developers from 

'amending' or 'supplementing' their projects ill ways that change thc projects from what the developers originally proposed to 

lock in the applicable law. IFN3 UI Because both approaches might result ill saddling a developer with a legally-created lot on 

which he cannot establish the use he originally anticipated, the applicable law Jule may have to embrace some type of 'rea

sonable use' exception. LE~3J4] 

*930 C. Why Not? Answering dle Potential Naysaycrs 

Some will disagree "villi the particular solutions offeTed by this Article. Others likely will assail its fundamental prem

ise. They will argue that the legislature should not, or calmot, attempt to reform the vcsted rights doctrine. The legislature 

should not be deterred by these arguments. 

1. Why Change Something That Is a 'Model' for the Rest of the COWltry? 

This Article maintains that the details of Washington's vested rights doctrine fail in crucial respects to meet the mission of 

providing certainly and fairness . [E~3151 This Article thcrefore counsels against viewing Washington's doctrine as some kind 

of model more worthy of emulation than reform. Overstreet and Kirchheim present no evidence in support of their claim that 

'[i]n essence, Washington has been a trailblazer for states like California and Texas, which have adopted vesting legislation 

~imilar to WashiIlgton'~. In fact, Califomia and Texas have llsed Washington's law as a starting point.' [fN316] Indeed, given 

that California's statute predates Washington's by three years, [FN3171 and that Texas enacted its original statute at nearly the 

same time that Washington adopte<l its vested rights statutes, IFNlt~l one must *931 question the historical foundation of any 

claim that those states have followed Washington's lead. 
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This Article also suggcsts that other states should not necessarily look 10 Washington as a model offaimess. [FN319] From 

state to state, vested rights are largely a function of valid expectations shaped by state law. [FN320] For nearly half of a century, 

Washington has fostered an expectation that a permit application triggers the doctrine in some fashion. It would be politically 

difficult, and ultimately unfair, to alter that fundamental expectation in Washington now. Expectations in most other states are 

shaped by notions of estoppel thai allow local jurisdictions to apply new land use laws as long as the developer has not made a 

substantial change of position in reliance on the current law. [FN321J Lawmakers in oilier states must assess prevailing ex

pectations, how well their states have been served by those expectations, and how their states might be bettcr served by altering 

those expectations. Likewise, the Washington legislature should keep its eyes fixed on what is tair in Washington without 

sensing some responsibility to lead the rest of the nation. 

2. Why Not Leave It to the Judiciary? 

Only the legislature is positioned to wipe the slate clean and provide a comprehensive solution to the muddled vested rights 

doctrine. We cannot expect the judiciary to oiler that solution. Judges must remain constrained by the facts and issues pre

sented to them in each case. It would be the rare case, indeed, that would allow one decision to address all of the questions that 

the doctrine currently answers inadequately. Even if a case did present a court with the opportunity to add clarity. that court 

would likely feel constrained by past precedent. which. as described above. too often provides either confusing or questionable 

answers. 

*9323. Won'tlhe Legislature Be Paraly:£ed by Political Gridlock? 

Supplanting the vested rights doctrine with a statutory applicable law rule will be a politically contentious endeav

or. Contention need not mushroom into paralysis, however. The legislature should keep in mind that it does not have to 

change the basic framework of the doctrine to reform it. For nearly half a century, Washington has used a bright-line minority 

rule that emphasizes certainty by focusing on the date of application. Although the details of that rule have become confused, 

and although Noble Manor [FN322] and its progeny threaten to undermine fairness in the context of multiple-permit applica

tions, the essential framework has remained intact. The goal of refonn should be to restore the details of the basic tramework 

clearly and fairly. 

The legislature should not tolerate aUempl., by either side of the vested rights debate--those who favor stronger land use 

regulation and those who favor less regulation--to alter the doctrine's essential balance in the name ofreforrning the doctrine. If 

local governments or those who support more stringent land use regulation push to alter the doctrine's essential framework 

(either by selecting a different point in time at which to freeze applicable law or by adopting the majority rule), legislators 

should press those advocates to demonstrate how the current framework has failed to serve Washington. 

On the other side of the debate, the legislature should not countenance complaints from developers about the Washington 

framework's essential balance. To put it bluntly. developers have a sweet deal in Washington. Compared to the rest of the 

C011lltry, the scales are tipped heavily in their favor. Lf~.~.nJ Washington developers have enjoyed a right to lock in land L1SC 

laws simply by filing a permit application. They should concede their favored status and not tty to tip the scales further in their 

direction. J.lli324] 
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Unfortunately, legislators should expect arguments from both sides that impugn the other's motives and cast its own side as 
needing spe~ial protection. According to Overstreet and Kirchheim, for example, local elected offIcials are too busy to give the 

requisite atlention to land use permitting decisions, and, as a result, remain under *933 the sway of rogue development staff 

who capriciously suggest pennit conditions that increase the cost of a project. LF:N32~ In Overstreet and Kirchheim's view, 

locallegislators--who would otherwise have little interest in changing land use laws or denying a development permit--cave to 

political pressure to block developments '[u]sing 'environmental protection' or 'growth management' as cover.' [FNJ261 For 

Overstreet and Kirchhcim, land use is a game of politics stacked against developers. [FN327] 

For every snapshot like the one offered oy Overstreet and Kirchheim, others in this state could offer the nega

tive. Developers frequently support local legislators flllancially, lobby thcm to enact plans and regulations that protect de

velopers' relatively focused interests, and employ consultants and attorneys who have close working relationships with de

velopment planning staff and local officials who use those conncctions and that skill to permit projects with a minimum of 

public exposure or resistance. 

*934 Although infi.lsed widl some factual foundation, neither picture fully captures reality. All stakeholders in every land 

use arena will usc every legal means of persuasion available to shape laws to favor their view of the world. We should expect 

these battles and should enact procedural laws that ensure fair fights. We should not focus on the interests of only one set of 

stakeholdcrs and warp the rules of the game to serve them. 

In short, both sides of the debate should exercise some restraint. The Washingtolliand use bar should find itself standing 

on a wide swath of common ground when considering the need Lo clarify the vested doctrine, even when discussing the prin

ciples that should shape the doctrinc's details. Legislators should not hesitate to discount those who run too far out of bounds. 

4. Won't Constitutional Protections Limit the T .egislature' s Ability to Acl? 

The constitution does not block the legislature from refonning the vested rights doctrine. Washington'S vested rights 

doctrine is not dictated by the constitution. If it were, one of two things would have to be true: (1) the other states that follow 

the majority nile violatc constitutional guarantees; or (2) something unique about the Washington Constitution mandates the 
particular nIle in this state. Neither is the case. Constitutional protections have not shapcd the vested rights doctrine in Lhe past 

and should not dictate an effort to refonn it. 

a. Takings 

Constitutional protections against governmental takings ofpropcrty without just compensation [FN328I do not dictate the 

contours of Washington's vested right .. doctrine. Once established, a propelty right-- including a vested one--is subject to 

constitutional protecLions against govenunental taking of propetty without just compensation. lFN32~1 But this truism says 

llodling about how one establishes a vested right in the first instance, or about the ultimate scope of that right. This explains why 

no Washington COUl1 has invoked constitutional takings protections to explain the details of Washington's vested rights *935 

doctrine. These protections should remain in'elevant to any effort to rcform the doctrine. 

b. Equal Protection 
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Equal protection concems favor a rule that can be applied consistently and fairly. When announcing the vested rights 

doctrine in 1954, the Washington Supreme Court acknowledged this by pointing to state equal protection guarantees to justify 

mandamus as the foundation for the vested rights doctrine. [FN330] The basic idea was to preclude administrators, who pre

sumably carried a ministerial duty to apply the law as written, from applying standards differently to different applicants. 

[l::'~JJlJ Equal protection makes sense in the context of an assertion that the vested rights doctrine is available only to force 

performance of a ministerial duty. When a municipality ha..~ in place a truly nondiscretionary duty, it must apply that duty 

consistently to all persons. 

But equal protection goes no further than that. It stands only for the proposition that a rule must apply consistently to 

everyone within a given class. It does nol suggest what that rule must be. If. for example, every applicant were subject to the 

laws in effect on the date of permit issuance, equal protection would be guaranteed just as readily as it is under a rule in which 

every applicant is subject to the laws in effect on the date of application. 

c. Due Process 

Due process likewise serves as a useful overlay to the vested rights doctrine without dictating its shape. Beginning in the 

mid-I9ROs, some Washington courts inserted due process as though it were the original motivation for the vested rights doc

trine more than thirty years earlier. This has tended to take the fonn of assel1iollS that the doctrine either provides 'a 'date 

certain' standard that satisfies due process requirements,' [FN332] or 'is based on constitutional principles of fundamental 

filirness.' (l=:_N~31] Statement'> like thesc only echo the fairness/ certainty rationale for the vested rights doctrine. To the extent 

that these statements attempt to invoke procedural due process, they merely underscore the need to fix a date upon which 

certain rights *936 accrue--they do not dictate when that date must be. [FN334] To the extent that sllch statements attempt to 

invoke substantive due process concerns, they just underscore that the vested rights doctrine should be consistent with notions 

of faimess--they do not dictate the shape that a fair application of the doctrine must take. 

Overstreet and Kirchheim point to a 'constitutional vested rights doctrine' premised on due process violations. lFN335 I 

This assertion lacks historical and legal foundation. Overstreet and Kirchheim concede that no Washington court has ever 

recognized a distinct, constitutional vested rights doctrine, [FN336] and that to the extent Washington couns have mentioned 

due process concems in vested rights cases, those COlITIs have not explained whether they refer to the federal or state due 

process clauses. [FN331] In fact, no court mentioned due process in vested rights case law until the vested rights doctrine was 

more than a quarter-century old. For a Washington court to have shaped the doctrine through substantive due process, the court 

would have had to find that some llitemative fonn of tile doctrine amoullted to an irrational or arbitrary interference with 

property right'>. I FN33RJ No court has ever applied this test to the vested rights doctrine, and, even if one were to do so, there is 

no reason to think that the current common law doctrine is the only one that could pass muster. IFN339] 

'''937 Overstreet and Kirchheim next conclude that a 'constitutional vesting doctrine' must exist because courts have 

allowed 'constitutional remedies' when local jurisdictions misapply the doctrine. [fN31QJ They reason, 'Of course, a consti

tutional remedy would not be necessary to cure violations of mere common-law or statutory rights, so one is forced to conclude 

a constitutional doctrine protects vested rights ... .' [FN341] This reasoning is unsound. To find a violation of due process ill 

land use pennittlng, a court need only determine that the local jurisdiction improperly interfered with land use permitting 

procedures. [fN342] Land use pennitting procedures are shaped by statute and by local law, IFN343] however, the fact that a 
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constitutional remedy exists for a violation of such procedures does not prove that the procedures are ccmstitutional in nature. 

Even the decision that Overstreet and Kirchheim use to illustrate their point demonstrates that the existence of a constitutional 

remedy does not mean that the underlying law is dictated by due process guarantees. (f.N~Hl In Mission Springs, Inc. v. City 

of Spokane, the court explained that a due process violation may be premised on improper deprivation of a ' state-created 

property right' W).m and that '[p] roperty interests are not created by the constitution but are reasonable expectations of 

entitlement derived from independent sources such as state law. ' [FN3461 The Mission Springs court found that a city violated 

due process guarantees by flouting the vested rights doctrine and a local grading code. lFN347J This does not establish that the 

local grading code, which is driven by state statute and a uniform professional code, [FN34~ is a 'constitutional' body oflaw. 

Like the grading *938 code, the vested rights doctrine remains a creature of state law that the legislature may use to shape 

expectations about property interests. 

Another reason to question Overstreet and Kirchheim's description of a 'constitutional vested rights doctrine' is the \.Ul

canny coincidence that this constitutional docbine seems to mandate, 'at a minimum, the current (very broad) scope of 

Washington's common-law and statutory vested rights. ' [FN349] Going even furth(.,'T, Overstreet and Kirchheitn assert that this 

is just a minimum and that 'the parameters of the constitutional doctrinc-- rcflecthlg the legislature's and courts' unmistakable 

decision to favor property ownerS--lllust be broader that [sic] the common-law or statutory doctrines.' [FN350] That a 'con

stitutional vcstc<i rights doctrine' may, without citation to any authority, be so malleable as to necessarily result in Overstreet 

and Kirchbeim's developer-sided vision should be reason enough to doubt that due process concerns havc shaped the vested 

rights doctrine in the past or that they should shape the doctrine in the future. 

Even the commentators to whom Overstreet and Kirchheim point to as authorities on the ve,'lted right'l doctIi.ne stress that 

the vested rights doctrine, whether in Wa~hington or elsewhere, is not shaped by due process concerns. Richard Settle observes 

that '[t]he legal basis for Washington's vested rights doctrine never has been articulated.' IFN351] Settle discounts both sub

stantive due process and takings as possible foundations for Washington's doctrine. [FN352] As a matter of federal law, John 

Delaney and Emily Yaias conclude that property interests, like vested rights, 'of course, are 110t created by the Constitution. 

Rather, they are created and theil' dimensions are defmed by existing rules or understandings that stem from an independent 

source such as state law ... . ' LfN1SJ] 

'lbe contours of Washington's vested rights doctrine arc not dictated by due process or any other constitutional provi

sion. The actual fOWldation of the vested rights doctrine has remained a balance between private and public interest<;. The 

legislature is uniquely posi-''''939 tioned to strike a balance that provides certainty and remains consistent with reasonable 

expectations. 

D. The Bottom Line: We Must Reclaim Certainty and Fairness 

Washington accepted an explicit trade-off when it abandoned the majOlity vested rights rule. In exchange for giving up the 

ability to probe the equities of each individual case, we gained a practical, bright-line rule to enhance certainty and predicta

bility while ensuring a measure of fairness. 

Unfortunately, in many key respects, we have eroded the certainty and fairness that justified our unique approach. A 

doctrine that should enhance certainty fails to answer the most crucial questions clearly, consistently, or accessibly. A doctrine 

that should ensure fairness is quickly tipping far to one side in the cOlltext of multiple-permit projects. 
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We need to reclaim certainty and fairness from amid the muddled details of the vested rights doctrine. The Washington 

legislature built a solid foundation for this effort by refonning local land usc pcnnitting procedures in 1995; today, most local 

jurisdictions concurrently follow a reasonably predictable and fair set of procedures to render permit dcdsions. [FN354] The 

legislature should complete that task by codifying an applicable law rule that replaces Washington's vested rights doctrine 

clearly and fairly. 

[FN1:!.1). Roger Wynne is an attomey with Preston Gates & Ellis LLP, Seattle. As of September 2001, he will be a Senior As

sistant City Attol1ley for the City of Seattle. B.A., Yale University; J.D., University of Michigan Law School; M.S., University 

of Michigan School of Natural Resources. This Article benefited from helpful reviews by Esther Bartfeld, Jill Guernsey, Jim 

Ryan, Dale Kamerrer, David Britton, Mae Rosok, Leslie Rochat, Jeff Eustis, and Charles Wright. Special thanks go to Esther 

Bartfcld for her understanding and support. The views expressed in this Article are those of the author, not necessarily those of 

the Article's reviewers, Preston Gate~ & Ellis LLP, its clients, or the Seattle City Attorney's office. 

LfN.!]. This Al1icle uses 'developer' as a shorthand for those persons--oftcn the owners ofproperty--who must secure approval 

from a local jurisdiction as a condition of physically altering property or putting it to a particular usc . 

.lD':U}. Brian Kelly, Developer, Foes Await Redmond Gro\\'t11 Ruling on 'Mini-City,' Seattle Times, Aug. 18, 1999, at B 1. 

[EN3]. Brian Kelly, Olympic Pipe Line Sues North Bend, Seattle Times, June 15, 1999, at RI. 

[FN4J. James Bush, Illegal After the Fact, Seattle Weekly, May 4,2000, at 2. 

[FN51. Wash. Rev. Code § 36.70A (2000). 

[FN6]. See Wash. Rev. Code §36.70A.020(1) (2000) (goal of encouraging development in urban areas); Wa~l.hJ~,~~ CQg~§ 

~6.70A.020(2) (2000) (goal ofroollcing 'the inappropriate conversion ofundeve1oped land into sprawling, low-density de

velopment'). See also (:itv of Redmond v. Central Pugct Sound G1'Owth Hearings Bd .. 136 Wash. 2d 38, 57-58, 959 P.2d 1091, 

1100 U.2.9Jll (describing how 'the GMA changed the nonnal course' ofland use planning in a way that thwarted the expecta

tions of those who bought rural land hoping to develop it more intensely in the future); Eric S. Laschcvcr, An Overview of 

Washington's Gro-wth Management Act, 7 Pac. Rim L. & Polly J. 657, 664-65 (l99~. 

[FN7]. Time to Put Down County's 'Old Dogs,' The News Tribune (Tacoma, Washington), Sept. 27, 1999, at A8. 

[fN8J. Id. /\ Seattle columnist cehoe-d this sentiment, concluding that Llsing the vested rights doctrine to allow dense devel

opment in l1lral areas of King County 'leads to the land mine effect: vested properties slumbering and waiting for the right 

market conditions .... Even if it is within tile law, it corrodes belief [that] the COWlty can maintain a boundary limiting sprawl. ' 

James Vesely, The Land Mine Beside the Snoqualmie River, Seattle Times, Apr. 24, 2000, atB1. 

LfN9.J. Brier Dudley, Sims Clamps Down on Loophole That Allows Rural Subdivisions, Seattle Times, Mar. 19, 1999, at Bl. 
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[FNI0]. Adams v. Emst, 1 W!!''l11£!;l.2~4.,J_64. 95 P.2d 799. 803 (1939). 

[FN II]. This Article also serves as a moderating countcl]lOint to an article recently published in this Journal by the general 

counsel and a former staff attorney for the Building Industry Association of Washington, Gregory Overstreet & Diana M. 

Kircbheim, The Ouest for the Best Test to . .Y.estjYft~hington's Vested Rights Doctrine Beats the Rest21.Seattle U. L. Rev. 

1043 (2000). This author drafted, submitted, and secured publication of this Article before reviewing the Overstreet and 

Kircbhcim piece. 

[FN 12]. See infra Part II. 

]!Hl:lJ. The vested rights doctrine is not limited to land use law. In its most generalized terms, the doctrine refers to a light to 

do something or acquire something in thc future, and prohibits government from enacting a new law that impedes realization of 

that right. See In re F.D. Processing, Inc., 119 .Wash, 2d 452. 463.832 P.2d 1303, 1309 (1992J (bank obtained a vested right in 

a perfected security interest); Q.Q.cJJr~yy,.Stat~ 84 Wash. 2d 959. 963.530 P.2d 630.~2J!n5) (no vested right against stat

utory change to the common law of contributory negligence); Gillis v. Kil'Ul.C.Q@ty,4ZHWll§.Q,.2d 373, 377.255 P .2d 546. 548 

(1953) (no vested tight to the continuation of the law regarding abandonment of property); Ad8l11s, I Wash. 2d at 264-66, 95 

P.2d at 803-9.1 (no vested right to old age benefits against a change in the law); Wells v. Miller. 42 Wash. Apjl. 94. 97-9R, 708 

P .2Ji 1:2.2:1,..1.£:25 (1985) (holding that if a street vacation is not perfected, adjacent property owners obtain a vested right in the 

unvacated street). 

IFNl4l. See Wash. Rev. Code § 7.16.160 (2000); I2en~t1mep.tQ.fJ~cology v. State Finance Comm .. 116 Wasl)-,-.2d24Q,2.~:2,..8.Q4 

r..,fd 1241. 1243-44 (1991). 

{lli15]' State ex reI. Ogden v. City ofBcl1evu~45_.W'!&.4. 2d 492. 495. 275 f.2d 899. 901-()2 (1954} (citations omitted). 

[FNI6}, See, e.g., Wash. Rev. Code § 36.70R.010(4) (2000) (enumerating a nonexclusive list of examples of 'project permits"). 

See also Overstreet & Kirehheim, supra note II, at 1053-54 (noting that since the Washington vested rights doctrine was first 

adopted, oth(:r pCn11its have become vehicles through which to asscss a project's consistency with local development regula

tiom;). 

[FNI7J. See, e.g., WEI.§,h ..... Rev. Code § 36.70A060 (2000) (requiring local regulation of natural resource lands and critical 

areas); YY.;l.~ll,j{.ev. Code § 43.21C.030 (2000) (requiring local review pursuant to the State Environmental Policy Act); W1!,~h. 

R.~y,_.Code § 90.58.050 (2000) (requiring local implementation of the Shoreline Management Act of 1971). 

[FN18}, Wash. Rev. Code § 43.21C.060 (2000). 

[fN19]. Sec Polygon Com...LCi!YQfS~'!ttl~. 90 Wash. 2d 59. 63-65, 57R P.2d \3Q9.Jl1kUD.21ID. 

1EN~Q]. See, e.g., W~h. Rev. Code § 36.70n.040 (200n) (requiring local governments to assess the consistency of proposed 

land use projects with local development regulations). 
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[FN21]. Wash. Rev. CogtiJJi.}Q(a:2.Q(b)-(c) (2000). 

[FN22]. See Richard L. Settle, Washington Land Use and Environmental Law and Practice § 8.4(a) (1983). 

IEN4.3.l. See :Wa~h. Rev. Code § 43.21C.060 (2000) . 

.I:EN2±1. See, e.g., FasJhK~y~. C.9(ie §J~cQ.,?J).B.Q (2000) (allowing cities to appoint a 'board of adjustment, to make, in appro

priate cases and subject to appropria.te conditions and safeguards cstablished by ordinance, special exceptions'); W.!l§h,-~y-, 

Code § 36.70A.090 (2000) (encouraging local governments to 'provide for innovative land use management techniques'); J. 
Richard Aramburu & Jeffrey M. EUSlis, Zoning, in Washington State Bar Ass'n, Real Property Deskbook §§ 97.7(1)-(2) (3d ed. 

1996) (discussing authority to isslle conditional and special use permits). 

[FN25]. A nonconforming use or stlUcturc is one that was legal when established, but that no longer confonns to later-enacted 

land use laws. See Rhod-A-Z!,l.leiln&.)~I:b,J!1c.v~ .Snoh0111ish County, l36 Wash. 2d 1. 6-12, 9~.9.r,2qJQ2.4, lQZI:.JQ_1l2.2.B} 

[FN26J. Erickson & Assocs .. Inc. v, Mc.L~.!I£!l,.12J . .wJ!.sh. 2d 864, 1173-74, 872 P.2d 1090, 1095-96 (199..4) .. Overstreet and 

Kirchheirn misread this identical passage as evidence that 'the Washington courts and legislature clearly rec{)gnize the two 

competing interests and have consciously chosen one side: that of the property owner.' Overstreet & Kirchheirn, supra note 11, 

at 1072. Overstreet and Kirchhcim further describe Erickson as evidence of 'Washington's deliberate choice in favor of the 

property owner.' See id. at 1072-73. They rely on this discussion to assert that 'the Washinl"rton legislature and OLlr courts have 

intentionally and consistently balanced the vested rights doctrine in favor of the individual and against the government; ac

cordingly interpretations of the vesting statute should tilt toward the property owner. ' rd. at 1087. The language of Erickson 

does not support these interpretations. 

[FN271. Erickson & Assoc .. 123 Wash. 4d.at.lHiS,&np~ :2..di!LlO2.1. 

[FN28]. See, e.g., Hull v. Hunt 53 Wash. 2d 12~_LUQ_, :3..3 U),Zd...85.Q,1l.~9 (1958); State ex reI. Ogden v. City ofllJlUt:Yll.e,45 

\Y.!!§Jl. 2d 492, 495-96, 275 P.2d 899, 901-02 (954). 

IFN.4.2J. See flull, 53 Wash. 2d at 128-30,331 P.2d at 858-59. 

[FN30]. Jd-,-!!.tJ3.Q,JJJJ~2.d~85~ (citations omitted). 

[FN31] . See West Main AssoY~~ Y.,..(;.iW.Qf3~1l~VJJ~.,J 06 Wash. 2d 47,53,720 P.2d 782, 786 (19S_~) ('[A] vested right does not 

guarantee a developer the ability to build. A vested right merely establishes the ordinances to which a building permit and 

subsequent developme.nt mllst comply.') . 

[FN3_:n N9.Ql~ M~!,\.Q!~.r,.Q. v. Pierce Coullty, 133 Wash. 2d 269,275.943 P.2d 131~,J3.~LC!..9.m. P8.1t 11.D.3 of this Article 

criticizes the remainder of this decision. 

[ENJll. Wash. Rev. Code § 19.27 .095(1) (2000) (building pem1it applications); V-lash. Rev. Code § 58.17.033(1) (2000) 
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(subdivision applications). Part Il.D.2 of this AliicIe explains how these and other statutory vested rights rules paint an in

consistent picture. 

[FN34]. Norco Constr.Jnc,.Y-,-iqng County. 97 Wash. 2d 680, 68_LM9'p,~g JQ~t,_106 (1982) (citing Hull. 53 Wash. 2d at 130. 

331 P.2d at8.~.9t 

[f:!,{1S]' See, e.g., Lincoln Shiloh Assocs., Ltd. y,MyMteo Water Dis!., 45 Wash. Ann. 123, 127-~£'3_24r.,fQJ083, 1086 

{l986), review denied, 107 Wash, 2d.JQJ4.09.8.§}; Burley Lagoon Improvement Ass'n v. PierceC_Q\1.I.llY.J.8 Wash. Ann. 534, 

540.686 p.2d 503.507 (l9M), review denied, 103 Wash. 2d 1011 (1985); Teed ~J:Qng.C9Wlty, 36 Wash. Ann. 635, 645. 677 
P,2d 179,185 (198_4). 

[FN36) . See, e.g., .Erickson & Assocs., Inc. v. McLerran, 123 W(l,s.h .. . Z.!!,.~t;!4,J67-68, 872 P.2d 1090. 1092-93 09941 (citing 

Ogdcn, 45_W.ll.~b. 2d at 492. 275 P.2d at 899, and HuJl,j_1W.a~11. 2d at 125,331 P.2d at 856): Al1enbach v. City ofTuk;wM.1l,.19J 

YlI!!lh, .Zgl21,,197. 676 P.2d 473, 475 (1984) (,Under Ogden, a building pennit applicant has a vested right to processing of his 

application under the zoning in effect at the time his application is filed. '). 

(fN37]. Overstreet & Kirchhcim, supra note 11, at 1077. Neither of the two allthoritics that Overstreet and Kirchheim cite 

contains a useful or relevant 'general description of 'discretionary' versus 'ministerial' pemlits.' rd. at 1077 n.193 (citing 

Grayson P. Hanes & .T. Randall Minchew, On Vested Rights to Land Use ang.J)e"C;:]9PIJJC;:1J1 46 Wash. & Lee L Rev. 373 

(989), and Richard R. Cunningham & David H. Kremer, Vested Rights, Estoppel, and the Land Development Process, 29 

Hastings LT. 625 (1978». III fact, both authorities underscore the difficulty of making a ministerial-discretionary distinction 

clearly or c-ollsistently. First, Hanes and Minchew, using an example from Virginia law, equate discretionary apPHlvals with 

legislative ones and, unlike Overstreet and Kirchhcim, suggest that conditional and special use permits arc discretionary, not 

ministerial. Hanes & Minchew, supra, at 381. Cf Overstreet & Kirchheim, supra note 11, at 1077-78. Second, far from en

dorsing the ministerial-discretionary distinction, Cunningham and Kremer complain that 'the choice of nomenc1ature[, 'min

isterial' or 'discretionary,'] applicd to the pemlit has the talismanic effect of dictating the outcome of the vested rights con

troversy.' Cunningham & Kremer, supra, at 638. Following circular logic, Cunningham and Kremer ultimately suggest that 

choosing to label a decision ministerial Of discretionary 'is directly dependent on the degree of subjective discretion which is 

delegated by the legislature to the permit-issuing decisionmakers.' rd. This approach is different from Hanes and Minchew's 

legislative-ministerial distinction and, unlike Overstreet and Kirchheim, leads to labeling special, condilionaluse, and planned 

unit development permits discretionary. See id. at 636 nA8. Cf. Overstreet & Kirchheim, supra note 11, at 1077-78. 

J:EN3.8J Limiting the universe of applications to ones for 'land use' permits necessarily excludes appLications that, although 

they might relate indirectly to property, are not truly for 'land use' permits. Sec, c.g., Vli~bQl.LJg!lnd Comrn. for 

Self-Government v. KingC9_1J,1'lh'R9\m<i~IY_.Review Bd., 127 Wash. 2d 759.767-68, 9Q1Y._44 9~~....257-58 (995) (doctrine 

does not apply to annexation proceedings). Cf. Wash. Rev. Code L16}QJt04Q(4) (2000) (defining 'project permit applica

tion'). 

[lli3.91- See, e.g., Ogden, 45 Wash. 2d at 496, 275J~ .. ~q1!t2.Q~ Hull. 53 Wash. 2d at 130,331 P .2d at 8~. 
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[FN41 ]. ld. aL 347. 438 P .2d at 620. The issue in Beach was whether a local government had to 11rcparc a transcript of a local 

hearing at which the local government denied a conditional use pennit. rd. at 34S..l.AJ8.ur .. :z.4 .aj_.6~9~ The court held that a 

transcript was required and remanded the matter for a rehearing. rd. at 347. 438 P.2d at 620. The court noted that in oral ar

gument, the local government stated that the local conditional use pennit law had changed during the judicial appeal. Id. The 

court therefore added that on rem.1nd, 'the zoning code which was in force at the time of the filing of the application shall 

apply.' Yd. 

[FN421. Ju;mjJ~l\I!YYlllky.C:Olpm),lJ1i.ty Ass'n v. City of Kirkland. 9 Wash. App. 59. 84, 510 P.2d 1140, 1155 H9:Z~), review 

denied, 83 Wasil. 2d 1002, 1003 U97~). 

[fN431.1d. at 85,510 F.2d at 1156. 

[FN44]. See Talbot v. Gray, 11 Wash App. 807, 811. 525 P.2d 8QL.8Q3.:.Q1.(19.14.), review denied, liS Wash. 2d 1001(975), 

IEN45]. See Ford v. Bellingham-Whatcom County Dis!. TId. of Health, 16 Wa$hcbJ?.Q •. .7Q9, 7.15.,558 P.2d 821.826 (] 977). 

[FN46J. Thw~tQll.County Rental Owners v. 'tnurston County.. 85 Wash. App. 171. 182. ~11.r.,fgnZ.Q8,4J4(222). 

[FN49J. See id. at 686.-8.LQ:12.J?!f,qAL!.O~ (discussing Wash. Rev. Code § 58.17.140). 

[FN501. See id. at 683, 649 P.2d.l!.tJQ~~QQ. 

[FN5l]. See Norco Constr .. Inc. v. Kip.g(:Q)JUty, 29._W1!llD .• D.,P-P. 179. 190,627 P.2d 988,995 (1981), affd as modified, 97 

Wash. 2d 680, 649 P.2d 103 (982), 

LFN52]. Norc[), 97 Wash. 2d at 687.649 P.2d at 108. See generally id .. at @}:~9,(i49E,2..d~U.98. Overstrect and Kirehheim 

inconectly suggest that Norco was based on a distinction between 'discretionary' and 'ministerial' permits. Overstrect & 

Kirchheim, supra note II, at 1077 ll.193, 1078 n.19S. The Norco court expressly mled that any such distinction is irrelevant to 

the vested rights doctrine. See N9.ry..9,~97. W~,~b,2d~t 61;\4, 049 P .2d at 106; supra Part I.C (discussing Norco's treatment ofthis 

issue). 

[FN:~lj. See, e.g., Erickson, 123 Wash. 2d at 872, 872 P .2d at 1095; Friell.d~_().t)4~LiolWV •. .K!.flgCounty, 123 Wash. 2d 518, 522, 
869 I'),QJ.Q5Ji,1,Q5.H1991]; Lincoln Shiloh Assocs. v. Mukilteo Water Dist.. 45 Wash. ApQ.,..lf},ng, 'Z:f4_P . .1JU08.l,10116 

(986). review denied, l..QL.wil.~JL2.9JQ]~LU9.JHi)' These descriptions of Norco are ironic because both appellate cOUlis in 

Nnrco left in place the trial court's order applying the vested right..o.; rule directly to the subdivision application. See Norco, 29 

'01~;;LI\}]p. at 192, 627 P.2d at 996; Norco, 97 Wash. 2d at 690-91, 6491)'2QuiIJJP,9, The trial court ordered the council to 

consider the preliminary subdivi~ion application under the law in effect at the stnrt of the statutory 90-day period (in other 

© 2013 Thomson Reuters. No Clainl to Orig. US Gov. Works. 

Page 909 



24 SEAULR 851 Page 53 

24 Seattle U. L. Rev. 851 

words, on the date of application), consistent with the fairness/certainty rationale for the vested rights doctrine. See Norco. 29 

Wasil. App. at 192, 627.P~2d at 996. The appellate courts presumably upheld the trial court's order because the law in effect at 

the end of the period remained unchanged from the law that was in effect at the start of the period. See id. at 188 11.4, 62.2.P..fi:I 
3[993 n.4,. Therefore, even lhough the supreme court asserted that it was applying its own rule thaI was not related to the vested 

rights doctrine, the factual outcome of Norco was 10 uphold an application of the vested rights doctrine to a preliminary sub· 

division applicalion. See N9[CQ, 97 Wash. 2d a1684, 649.P,Zciill106. 

~. See Burleyh;igoon, 38 Wash. App. at 54Q,_~_S6 P.2d at 507. The court applied the mandamus rationale to reach this 

result, reasoning that 'processing a building penllit [that is subjecI to the vested rights doctrine] is a ministerial act, whereas 

processing a preliminary sile plan for approval is a discretionary act.' Td. 

[FN5Sl See Valley View Indus. ~!!rkY'nCity of Redmond. 1 07 ),{~1l'?~n621. 639. 733 P.2d 182, 193 (l2.8}). The court dis

pensed with the issue in one sentence and ,'lith no citation to authority: 'As a general principle, we reject allY attempt to extend 

the vested rights doctrine to site plan review.' Id. Cf Overstreet & Kirchheim, supra note 11, at 1083 n.233 (asserting lhat RCW 

58.17.033 arguably covers bindillg site plans in addition to plat applications without acknowledging Valley View). 

rFN56]. Act of Apr. 20,1987, ch. 104, § 2, 1987 Wash. Laws 317 (enacting W~!ili.J~~y, . CQde § 58.17.033). Sec infra Pali 

II.D.2 (discussing application of this statute). 

~. See Eris;k§.on & Assocs. Y. McLerr!!!!'J2JWash. 2d 864. 872,872 P.2dl09Q.)095 (994). 

~. rd. atJi{i.Q., 872 F.2d 1092. 

rFN59j. Id. at 874-75, 872 P .2d 1090. 

JENQill. Td. at 875, 872 P.2d 1096. 

lFN6.l}. See id. The Erickson cow·t did not reverse an earlier court of appeals ruling that, while not acknowledging it was 

extending the doctrine to MUPs, held that filing a complete MUP application freezes applicable SEP A policies in time. See 

Yic;:!Qria Tower Palillershj!u~~ G\~y"Qf Seattle. 49 Wash. /\nn,.}5~, 756. 760-61. 745 P .2d 132,.13.. 1X\1,(1987). Instead, the 

Erickson court distinguished the fucts of Victoria Tower on the grounds that in Erickson, the city adopted its vesting ordinance 

after the relevant facts of Victoria Tower occurred. See Eris;kson. 123 Wash. 2d at sn .. S7fJ?2d_at 1095. 

[FN62]. See W!l.§.h. Rev. Code § 58.17.033 (2000). For a fuller discu~si()n of this provision in the context of multiple-pelUlit 

projects, see infra Part ILD.2. 

Illili.~I. See Valley View Jlld~.J)!,l!k v. City of Redmond, 1 07 .w~I).h,-Zd 621. 639.733 P.20 182, t2.33t9.8.I}. See supra Part 

II.A.2. 

[FN64]. Sec JiIj.<;~son. 123 Wash. 2d at R74:7j; supra Part II.A.2. 
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[FN65]. 36 Wash. App. 635.643-44;.677 I\f_<cU72_.,18ot.Q9_1i.41 

[f.N(i~J. See id. at 637. 677 P.2d at 181. 

[FN68J. ld. at 645. 677 P.2d at 185. 

[FN69). rd, 

LENIQl. See 'Norco Constr., Inc. v. King Countv. 97 Wash. 2d 680, 684. 649 P.2gJQ1.J..l)§_(1982). 

[FN71J. See I~_~Q_3(LW!!§b. ApR. at 644-45.677 P.2d at 184-85. 

[FN72l Areawide rezones are legislative acts subject to initial review for consistency with the Growth Management Act only 

by the Growth Management Hearings Board. See Wash. Rev. Code § 36.70A.280(a) (2000) (Gro\1,1th Management Hearings 

Board shall hear petitions alleging that development regulations violate the GMA); Wash. Rev. Code § 42.36.010 (adoption of 

an area-wide rezoning ordinance is a legislative act, not a quasi-judicial one, and as such is not subject to the appearance of 

iaimess doctrine); Buckles v. King County, Cent Puget Sound Growth Managemcnt Hearings 3d. No, 96-3-0022c, final 

Decision and Order, at 23 (Nov. 12, 1996) (the Board will review areawide rezones, which are legislative acts). Cf. Citizens for 

MOlJl!LY~rP'-9I].y._CiJYQfM.Q1J.nt Vernon_ 133 Wash. 2d 861. 867-68, 947 P.2d t~Q~_,JnU2 (1997) (Growth Management 

Hearings Board has 110 jUlisdiction over quasi-judicial, site-specific rezone decisions). 

[fN73]. Site-specific rezones are now subject to review only pursuant to the L1nd Use Petition Act, Wash. Rev. Code * 36.70C. 

See, e.g., Wash. Rev. Code § 36.70B,-QIQ(4) (2000) (including site-specific reL-one applications among the 'project pennits' 

subject to the procedural requirements of Wash. Rev. Code § 36,70B (2000»; Wash. Rev. Code § 36.70C.030(l) (2000) 

(providing exclusive means of review of land use permit decisions); W~~h. Rev. Code § 36.70C.130(l) (2000) (applicable 

standard of review). Sec also Wenatchee Sportsmen ASS'll v. Che1..~n CQ'llJ!!Y",HJ Wash_ 2d 169, 172-73, 178-79,4 P,3d 123, 

124, U2i;WQQ) (site-specific rezone mllst be appealed only pursuant to the Land Use Petition Act, not the GMA); Citi:c:cns for 

Mount Vernon, JJ_3.Wils!1, 21L<li 8..74-75, 947 P .2d at 1215 (treating planned unit development applications like sitc-~'Pccific 

rezones, which are quasi-judicial); (;jtyoiJ~~Uevue v, East Bellevue Community Council. 138 W~sJ}-,-2_49.3.},.247:41i.,_2~J P.2d 

602, 607-08 (J998) (site,specific rezone decisions are subject to writ actions under an arbitrary and capricious standard of 

review); Picas v. City of Seattle, 112 Wash. 2d 794,JJ2~Jl,L_174~,4d.J_Li!l) 164 11.1 (1989) ('A rezone action is quasi judicial 

in nature .... '); BalTIC v, Kitsap County, 84 Wash. 2d 579. 587. 527 p.2dln.7,J3.~L(1974) (finding that 'rezone proceedings 

conducted by county planning commissions and boards of county conunissioners are quasi-judicial in character. "); 3assani v. 

Board of C0\1llty Commiss.iQ1)~rs)}OJV~~h. AJm. 389, 393, 853 P_2d 945, 948 (1993); COllq~n!~gnQrg,~l}iz;eg W.omen and 

People Opposed to Offensive Proposals,lllC--,--.Y: __ GitY-QLAr1ingtQB, 69 Wash. Apo. 209, 216 11.9, 847 P.2d 963,_9QI~@_I1,~9 

(l29l). 

[fN74]. 88 Wasl1.lWP, 7Q:k9~J5 P.2d 1192 (J 997). 
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~. See id. at 766-07, 946 ~Jd_~U l.93~ Cf. Wash. Rev. Code §§ 58.17.070-.110 (2000)(dcscribing subdivision approval 

process). 

[lli2~}. See Hale. 88 Wash. App. at 766-67. 946 P .2d at 119,1 The Board is the administrative tribunal with exclusive, initial 

jurisdiction over challenges alleging that a local comprehensive plan or development regulation is inconsistent with the GMA 

Wash. Rev. Code § 36.70A.280 (2000). 

[FN7?"1. Wash. Rev .. C9d~§nJ6,]OA.302(2) (2000). See Hale. 88 Wash . App. at 77U4(iE2d. .. aUJ9S. 

[FN7RJ. See Hl!,!~\ .~. Wash. A,pp. at 771. 946 P.2d at 1195. 

[FNI<tJ. Jd ... il:t 771-72. 946 P.2d at 1195. 

[ENItQ]'ld. at 772.946 P.2d a11195. 

(ENlli. Making no mention of Teed, the COUlt of appeals in a subsequent decision llsed different grounds to reject an effort to 

apply the doctrine to a site-specific rezone request. In QQnwood, Inc. v. Spokane County. 90 Wash. APR· 389. 321-98,-9.i7J~.4g 

775.779-80(998), the court simply J1eld that because the developer never completed its rezone application by submitting the 

requisite final sitc plan, the developer was not able to invoke the vested rightli doctrine. 

[FN821. The Washington State Supreme Court has held that a developer may invoke the vested rights doctrine by filing an 

application for a planned unit development (PUD) that is 'linked' to a preliminary subdivision application; tIle court did not 

address whether filing a PUD application alone is sufficient. Scc infra Part TI.D.4 (discussing A~sociation of Rural Residents v. 

Kits~rL~olm.ty>...141 Wash. 2d 185 192-95,4 P.3d 115, I] R-20 (20QID). 

[EN83J. See, e.g., Noble Manor Co. v. Pierce County, 133 Wash~.4..(l2ti9. .... nL .. 2~J F.2d 1378, 1380 (doctrine free.:es in time 

'zoning and land use laws '); State ex reI. Ogdcn v. Citv. QfRel1.eYll~~ 45 Wash. 2d 492, 495, 275 P.2d 899. 901-02 (1954) (carly 

vested rights decision referring to 'zoning ordinance ');~ew.J::ast1e Investments v. City ofLaCenler, 98 Wash. App. 224. 232~ 

989 P.2d 569, 573 (999) (noting that the doctrine is generally limited to what can loosely be called 'zoning' ordinances), 

review denied, 140 Wash. 2d 1019 ,5P,,3d .. 9(:2.Q.QQ). 

[FNR51 rd. Ji!9.3.Q::.1L 481 P.2d at 10. 

LfN8§]' rd. 

[FN87}. See id. at 931. 481 P .2d at 1,Q. 

[FN88].ld. 
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[FN89]. 40 Wash. 468, 82 P. 747 (1905). 

[EN~0]'l4 .. at 471, 82 P. at 748, quoted in Hass, 7R Wash. 2d at 931-32.481 P.2d at 11. 

[FN91] . See Hass, 78 Wash, 2d at 932-34, 481 P.2d at 11-12. 

[FN921. See Hinckley. 40 Wash. at 469-70. 82 P. at 748. 

IFN931ld. at 470. 82 p, at 748, 

If.N'94]. See Hass, 78 Wash. 2d at 932-34, 4111 P.2d at 11-12. 

[fN9~). 'Appellant suggests that the Hass case may signal an end to the ' vested rights' doctrine. We do not so interpret Hass, 

nor do we regard it as an erosional retreat from the 'vested right' doctrine .... ' Juanita Bay Valley Community Ass'n v. City of 

Kirkland. 9 Wash. Ap,p. 59. 84. 510 P.2d 1 HQ,.ll~_~_o.n.?), review denied, 83 Wash. 2d 1002-03 (1973). 

[FN96J. West Main Assocs, v, CityofBellevue. 106.wa.~h, ~_d. .47.\:;J,.12QJ),29..J82. 786 (1986). 

I FN9TI. 'Having based our holding on the 'vested rights doctrine,' we do not reach the more basic issue of whether in the fIrst 

instance anyone can ever have a vested right to imperil the health or otherwise impair the safety of the community.' Ford v. 

li~lJjngham-Whatcom County Dist. Bd. of Health. 16 Wash. Ann. 709.715.558 P.2d 82U2.~.n2.71). 

[EN28J 136 Wash. 2d I, 959 P.2d 1024 (I 998). 

[FNJ!9.J. r.g: .. !!t.:4,.952..P..1~ aU92Ji A nonconfonning use is one that was legal when established but that no longer conforms to 

later-enacted land use laws. See .ig ... . ~tQ~12 .. 2.~.P .2d at 1027-30. 

[FNIOO]. ld. at 6, 959 P,2el at 1027. See also!Q'u.<:lt 9, .L5.~~O-,-_2.~.2 P .2d at 10211, 1031, 1034. 

IFNI01]. ld. at 16,959 P.2d at 1032. 

IFNlO21ld. at 1611.1, 959 P.2dat 1032 n.l-

[FNtQ~]' See Jy_anim . .BfiYYaJJ~.community Ass'n v. City of Kirkland. 9 Wash. App. 59. 84-85, 510 P.Z~UJ.4Q,JuL~~::i.~ 

{1973), review denied, mVash, 2QJ9.~70J_O_9:z.n. 

I FNI04]. ironically, the Rhod-A-Zalea court does not heed tllis distinction between zoning and police powerR. The court de

scribes police powers as protecting 'health, safety and welfare,' and describes zoning ordinances as also protecting 'health, 

safety, morals, or welfare.' BJN4~.!'\-Zil.lea~ 136 Wash. 2d at 7, 959 P.2d at 1027. 
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[fNJQ$.]. 1nlInss y, City of Kirkland, the court stated, '[eJven if, aTl,>uendo, the [developer] had a vested right to a building 

permit, this right would have bC(""ll extinguished through the exercise of the [city's1 police power in enacting [the] ordinance .... ' 

78 Wash, 2d at 931, 481 P.,2gJ~LU ~ The court also pointed to the body oflaw exploring the constitutionality of municipal 

exercise of police powers to fulther the public health and welfare, rd, 8\232-31,181 P ,2d at 11-\2, In Rhod-A-Zalea, the court 

characterized police power regulations as ones 'enacted for the health, safety and welfare ohhe community.' 136 Wash, 2d at 6, 

959 P,2d at 1027. The vested rights doctrine calIDotprevent application of'later enacted police power regulations ,' 1d, at 16 n.1. 

959 P.2d at 1032 n,1. See also West Main Assoc.~y,Cjt),.9fj~~U~vue, 106 Wash. 2d 47, 53,720 P.2d 782, 786 (1986) ('Mu

nicipalilies can regulate or even extinguish vested rights by exercising the police power reasonably and in furtherance of a 

legitimate public goal. ') , 

[FNI06]. See Overstreet & Kirchheim, supra note 11 , at 1047 n.20, 1058-59 , 

LfNL07], rd, at 1047 n,20. 

It:NIQS]. See, e,g" City ofTacoma v. Boutelle, 61 Wash. 434, 444,JJ1E,~_qJ'uQ6.1(J9LD ('In its broadest acceptation [police 

power] means the general power of the state to preserve and promote the public welfare.'); State v, Buchanan. 29 Wash, 602. 

604, 70 p, 52. 52 (1902) (defining police power as 'that power which enables the state to prolllote and protect the health, 

welfare, and safety of society.'). See generally Philip A. Talmadge, The Myth of Property Absolutism and Modern Govcrn

ment: The Intcraction ofP~:tlj£~J,>o~V~Lallq:P.rQP~XjynB.!gllts, 75 Wash, L. Rev, 857.880-88 (2000) (historical treatment of police 

power case law in Washinb>ton). 

The statute that provides damages for certain unlawful land use pemlitling 'acts' exempts from the definition of 'acts' 

those 'lawful decisions of an agency which are designed 10 prevent a condition which would constitute a threat to the health, 

safety, welfare, or morals of residents in the area. ' Wash. Rev, Code ~ 64.40.010(6) (2000) (emphasis added). Inclusion in this 

staNte of 'health, safety, welfare, or morals' is more likely the result of political compromise rather than some back-door 

attempt to rewrite case law to carve out certain types of regulations tl'om 'police power' authority or the vested rights doctrine. 

Although the Washington HOllse of Representatives version of the bill for this statute was completely supplanted by the Senate 

version, the House sponsors were evidently motivated, in part, by a desire to shield local govenunents from adult businesses 

that might otherwise use this law to seek damages as a result of the then-pending federal case involving a Washington city. See 

House Journal, 47th Leg" 2d Spec. Sess" Point of Inquiry, at 514 (1982) (discussing the case that was eventually resolved as 

Ci1Y_9(EeJl(0-D yJ?~ytime Theatres, Inc .. 475 U.S, 41 (986)), Even though the legislature shielded certain decisions motivated 

by 'health, safety, welfare, or morals' from financial liability, 'police power' regulations otherwise remain synonymous with 

'health, safety, and welfare' regulations. 

[fN109]. See Overstreet & Kirchheim, supra note I I, at 1059 n.15. 

[fN1101. Sec supra at Part n.B.l.a, 

ITN1UJ. City9i_S_~"Me v. Hinckley. 40 Wash. 468,82 P. 747 rI905), 

[FNll2J.lIass v, City of Kirkland, 78 Wash. 2d 929, 4& 1 P,2(t20nn. 
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[FN113].ld. at 931. 481P.2d at 11. 

[fN115]. See id. at 326-27, 145 .. P. at4Q.l~Q.4.. 

[FN1l6]. 16 Wash. App. 709. 714-15,558 P.2d 821. 826 C19'Z1}. 

[ENI!7]. Id. at 715,5511 P.2d at 1126. 

IFN.UHId. 

[FN112J. See ThJ!r~tQ!l_CQ!mtyJ~.~taIJ)wners v. Thurston County, 115 Wash. App. 171, 182.931 P.2d 208. 214 (1997). 

[FN120] . Overstreet & Kirchheim, supra note I I, at 1057. 

[FN121]. See Noble Manor Co. v. rj~tQ.e .. c.QJ!!1Jy.,.JJ3_lVa~lk.2d J69, 943 P.2d 137R (1997) (holding that the vested rights 

doctrine precludes application of new minimum lot size requirement). 

IFN122J. Overstreet & Kirchheim, supra note II, at 1047 n.20. Even iflacking a toundation in law, this distinction at least 

provides Overstreet and Kirchheim a platform from which to argue that the scales of the vested rights doctrine should tip further 

toward the side of dcveloper interests. Citing to their own distinction between 'police power' and 'health, satety, and welfare' 

regulations, Overstreet and Kirchhcim offer the following rationale for swinging the scales ill favor of developers: 

Given that local governments retain a wide assortment of regulatory powers immune from the vested rights doctrine 

[namely, their ability to regulate 'health, safety, and welfare'], it is perfectly reasonable to provide property owners aJl the 

certainty and fairness of strong vesting protection. To do otherwise would dramatically tip the balance of interests one-sidedly 

in favor of the government. 

Id. at 1074. Sec also id. at 1057-60 (casting health, safety, and welfare as the only policy interest oflocal government, and 

suggesting that a fair vested rights doctrine need only protect that interest). Having asserted that local govemments lack a 

justifiable interest in preserving their police power through the vested rights doctrine, Overstreet and Kirchheim further tip the 

scales toward developers by pointing out that the doctrine preserves only a limited range of 'health, satety, and welfure' laws. 

See, e.g., id. at 1058-59 nn.73-74 (only 'reasonable' health, safety, and welfare laws may trump vested rights); id. at 1059 n.74 

(,There are strict limits on what qualifies as a valid health, safety, and welfare regulation,' and courts will 'carefully scmtinize' 

any attempt to imposc such regulations in derogation of vested rights.). The necessary debate about the vested rights doctrine 

deserves a more balanced approach that recognizes the valid interests of both developers and local government. See inti'a Part 

llLC. 
IFN123]. See generally Rhod-A-Zal~ & 35th. Inc. y',-..sJ!Q!1Q.mi~l! .. C.Qllntr.J~.fj Wash. 2d 1. 7-13, 959 P.2d at 1024, 1027-31 

CJ221U; Settle, supra note 22, § 2.7(d). 'Local governments, of course, can terminate nOl1confonning uses but they arc consti

tutionally required to provide a l'casonable amortization period. ' Rhod-A-Zalea, 136 Wash. 2d at I Q.\ . .2~.2..r..J.~L<.\UQZ2, For a 

useful discussion of the distinction between the vested rights doctrinc and the law of nonconforming uses, see Skamania 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Page 915 



24 SEAULR 851 Page 59 

24 Seattle U. L. Rev. 851 

County v. W()Q..~J.1..104 Wash. ApJ!. 525, 536-38, 191' .. 1~ 650 (2001). 

lFNL4.4J. See Wash. Rev. Codc § 36.7OR,Q@ (2000) (requiring local jurisdictions planning under RCW 36.70A04Q to adopt 

certain land use pemlitting procedUJes). 

[FN125]. See GodfreYY,_,State, 84 Wash. 2d 959, 961-65~5.30 P.2d 630. 631-33(975) (involving a statutory change to the 

common law of contributory negligence). The presumption that procedural rules apply retroactively is especially strong when 

the legislative body has manifested some intent that new procedures apply retroactively, even ifthat expression is as simple as 

noting that the procedural rule applies to 'all appeals' without distinguishing between existing and subsequent appeals. See 

l'J'gl~9n y. Dept. of Labor & 11)g:us.tt:i~§.J) Wash. 2d 621. 627, 115 P.2.!.l .. HH.4"J.017 (1941). 

[fN126]. See Godfrcy,84W~.s.h,)d at 961, 530 F.2d at 631; P.!lpeY •. .D.~p't of Labor & Industrics, 43.Was.h. J _cU36, 741, 264 
P.2d 241, 244 (1953) (disability benefits law). 

(fN127). Scc JeUi~f.Y. Edwards, 56 Wash. 211 652.J'i.S4,,-1.?4 P.2d 925, 926 (1960) (procedure related to tort action); In..r.£ 
Maniage oJJ:l~y,'1:home, 91 Wash. AIm. 965, 968~._95.7 . .P.2d 1296, 1297 (998) (divorce actjon). For a discussion of vested 

rights beyond the context of land usc law, see supra note 13 . 

lFN12lU- U .Fnsh. Apo. 807,525 P.2d SOL097'I), review denied, 85 Wa!\h. 2d lQ.QJ 021~ .. 

lFN129].I<:LlIt 811. 525 F .2d at 803. 

lFNIl.O]' ld. 

1FN.!]}]. Xlull v. Hunt, 53 Wash. 2d 12"1,.3}J.r~2d 856 (1958) . 

LfNJ.3:;u. Talbot. 11 Wash. App. at HL5.45 P.2d at 803 . 

[FNUll. 29 Wash. Apn. 179,J/Z.7 :P.2ct2.8.Ej1981), aff'd as modified, 2]Wllsll,2d 680. 649 P.2d 103 (1982). 

[FN134]. rd. at 191, @.1J~.)~l3.t9.95. (emphasis added). 

[FN135]. Sec Non;lLCq!1,Stt::,J!1c. v. King County. 97 Wash .. 2.cl<l8.QL984, 649 P .2d 103.106 (19&2). 

[tN1361 See .W1!§.h. Rev. Code & 36.70B.090(1 )(b)-(e) (2000) (exempting environmental review and administrative appeals 

fi'om the time limits otherwise bounding local review of land use pennit applications). See, e.g., Weyerhaeuser v. Pierc~ 

C9.\!.ntv, 95 Wash. App. 883. 885..=-88. .. .2.76I' ... ?d 1279. 1281-82 09(9), revie\v granted sub. nom. Weyerhaeuser v. LaudE,(!.:: 

covery. Inc .. 139 Wash..2d..1QOL.9.E9 P.2d 1139(999). In Weyerhaeuser, the application issued over six years aiter the date of 

applicBlion, and the judicial appeal process WBS not complete for nearly ten years after [he date of application. The appeal to the 

Washington Supreme Court was dismissed as moot Oil Febtuary 10, 2000. Sec Overstreet & Kirehheim, supra note II , at 1044 

11 .2. RCW 36.70B.090, which generally requires local governments to adopt local procedures to render a pennit dcci:;ion within 
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120 days of permit application, expired on June 30, 2000. See Implementing Land Use Study Commission Recommendations, 

ch. 286, § 8, 1998 Wash. Laws 1421, 1429. Municipalities originally agreed to adopt such procedures '[i]n exchange for sus

pending certain elaims of municipal liability' that were under consideration when the legislature reforme<lland use permitting 

procedures in 1995. Kenneth S. Weiner, Relearning the Ropes: The Changing Landscape of Environmental Law, Wash. State 

Bar News, Mar. 1997, at J 7. See Integration of Growth ManagementPJanning and Environmental Review, ch. 347, § 433,1995 

Wash. Laws 1556, 1617 (original sunset provision that would have caused expiration of the section on June 30, 1998). Even 

thou gh RCW 36. 70B. 090 has expired, the land use codes of many Washingtoll jurisdictions feature 12 O-day timelines that are 

consistent with that section. See, e.g., Everett Municipal Code §§15.12.090-.100 (1998); King County Code § 20.20.100 

(2000); Pierce County Code § 18.100.I)lO (1998); Skagit County Code § 14.01.059 (1996); Snohomish County Code § 

2.02.1 SO (J 997) and § 32.50.110 (1998); \Vhatcom County Code § 2.33.090 (1996); 

[FN137]' Growth Management Act, 1st Spec. Sess., ch. 17, §§ 42, 43-44, 46-48, 1990 Wash. Laws 1972, 1994-1996, 

1996-1998, 1999-2001 (§ 42 codified as amended at Wash. Rev. Code § 82.02.020, §§ 43-44,46-48 codiiied at w.~~b,.J.\~y, 

Code §§ 82.02.050-.090 (2000». 

[FN13&]. 98 Wash. ADD. 224,9&9 P.2d 569 (999), review denied, 140 Wash. 2d 1019, 5 PJd 9 POOO). 

[FN 139J . Id. at 226-27. 989 P.2d at 571. 

[EN.L4.QJ. See id. at 236,237-38,989 P.2d at 575, 576. 

[fNHl]. Id ... at1l9-~J .• 2.3.6., . 2.82..fJd.1It.57_~:73.>..~!~. Tn light of balancing the interests at the heart of the Washington vested 

rights doctrine, the couli was intent on limiting its review to the Washington law at issue: 'With these concerns [of the 

Washington legislature about balancing the interests of municipalities and developers] ill mind, it is important that the vested 

rights doctrine 110t be applied more broadly than its intended scope. ' rd. at 232, 989 P .. ZJLItl..~n, Given the court's deliberate 

focus on Washington law, it is no wonder that the court did not bother to diseuss Califonua case law based 011 a California 

vested rights statute. See Kaufman & Broad Central Valley, Inc. v. City of Modesto. 30 Cal. Rptc. 2d 904 (! 994). Cf. Overstreet 

& Kirehhcim, supra note 11, at 106R & IUl.142-43 (arguing that the New Castle court erred by ignoring Kaufman). 

[foNI44}. See id . at 232-36,989 P.2d at 573-75. 

[FN145l. rd. 8t232,989 P.2d 8t573. The court found support by making an analogy to the holding in Lincohl Shiloh Assocs. v. 

MJlkiltco Watcr Disc, 45 Wash. App. 123, 128-29,724 P.2d 1083. 1086-87 (19X6), concluding that utility connection fees were 

not subject to the ve.sted rights doctrine. Criticizing New Castle's reliance on Lincoln Shiloh, Ovcrstreet and Kirehheim com

plain that' [i]n fact, the entire purpose of the vesting protection is to protect property owners from changes ai1ecting the cost of 
developing, thus making the rationale for Lincoln Shiloh very questionable. ' Overstreet & Kirchheim, supra note 11, at 1081 

n.221. Overstreet and Kirchheim eite no authority for their assertion that the 'entire purpose' of the doctrine is to protect de-
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velopers. No such authority exists because Washington's doctrine is intended to balance the interests of developers and mu

nicipalities alike. See supra Part IE. Allowing the doctrine to freeze development regulations that affect the physical aspects of 

development, while not affecting local govenunent's taxing authority, is a reasonable part of that balance. 

[FN146). See, e.g., Hull'y.JjJ.m!, 53 Wash. 2d 125, 130, 331 P.;NJ1~6, 859 (1958) (rejecting the majority, estoppel-based mle). 

When the legislature attempted to codify some version of the vested rights doctrine for subdivisions and building permit ap

plications in 1987, it selected this same point in time. See Wash. Rev. Code § 19.27.095,{I) (2000) (building permits); Wash~ 

R~.C9Jte § 58.l7.033{l) (2000) (divisions ofland). 

rllil47J. Wash. Rev. Code § 1 <t21.99.S(1) (2000); Wash, Rev. \:o.d.t.<-§~B,Jl,Qn(1) (2000). 

[FN148]. See Friends ofth~.L~W"y-,-_Killg County, 123 Wash. 2JI.,5J£" 524 n.3, 869 P .2d 1056. 1060 n.3 (1994). 

[FN149]. 'Nash. Rev .. Coq.Y§J9,27.095(1) (2000); Wash,.Rey,C_9de § 58.17.033(1) (2000). 

[FN1501 Sec Wa@".R~y.J~Qde § 36.70B.070(1) (2000). 

[FN151l Wash. ~t;y',.i;ode § 36.70B.070(2) (20nO). 

[FN 1521. Snohomish County apparently employs a two-step process: land use permitting staff first determine whether a short 

subdivision application is 'complete for regulatory purposes'--which means complete enough to trigger the vested rights doc

trine--alld then consider whether it is 'complete t'Or processing.' See Schultz v. SnohqJ1lishJ:::9..ul).ty, 101 Wash. App. 693, 098., 
2.E .. :tc,lJ(i1.. 769-70 (2000). 

[FNt~~J. See, e.g., Valley View Indus. P.~J_~'y,- City of Redmond, 107 Wash. 2d@.L_9J_~733 P.2d 182, 193 (1987); WestMflm 

A.§$QfS. v. City of Bellevue, 106_W!lsh,~d 47. 52-53,720 P.2d 782, 1..8QJ12.8.QJ; Adams v. Thurston County, 7Q_ W!!Sh.j~J2Q, 

471. 479,855 P.2d 284, 28'.?-9Q_(J29~). Cf. Erickson & Assocs",J!le,..v, McLel:ran, 123 Wash. 2d 864.871. 989 p.:f.dH!20, 1094 

(1994) (noting that this was not a case of bad faith by the govenunent). Part III.C.4 of this Article discusses the relevance of 

constitutionallimi tations to the vested rights doctrine. 

[FNI54]. See PJ!l'ktigge v. City of Seattle, 89 Wash.2d ~!-5~t.464-66, 573 P.2d 359, 365-66 Q.27.8). 

IFNI 551. See Friends oft.he Law, 123 Wash. 2d5J~L~24-25. 869 P.2d 1056. lO60 (19941. 

[f.NJ.~§]' See Hull v. Hunt. 53 Wash. 2d..125~.J30, 331 P .2d 856, !l59 (l958). 

[FN157]. West Main, 106..Y{1!sh,Jd at 51. 720 P.2d at 785. Sec E_d.Qk~Q.!1J13 Wash. 2d at 867-68,872 P.2d aU99.2~2.:t Valley 

View. 107 Wash.2Q.a.tQ3~}33 P.2d at 192; Noble Mangr.<:Q, v, Pierce CQunty. 81 Wash. Ann. 141, L44 .... .9J3 r.2d 417, 419 
(1996), affd, Ll.~ Wash. 2d 269,943 P.2d l378.JL991); Victoria Tower Partnership v. C'Ltyo.f5J<attle. 49 Wash. App. 755. 

7(5Q::.6.L}45 P .2d 1328. 1331 (l9R7). 
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[FNI58]. See, e.g. , Allenbach v. City ofTukwila. 101 Wash. 2d 193. 196,676 P.2d 473.474-75 (12&.4)(relying on .s18.,t~~I!!L 

Hardy.\'. Superior C0U11. 155 Wash. 244, 248-49,284 P. 93. 95 093Q), in which the court held that a permit applicant was 

entitled to process his application under the ordinance in effect at the time of application); Victoria Tower. 49 Wash. Ailil. at 

761-62.745 P.2d at 1331-32. See also State exrel. Kuphal v, BremertQ!b.29._W~~.h, 1d.J.2~, 371 P.2d 37 (1962) (finding that an 
application filed after the effective date of new zoning code text but before the city adopted a new zoning map was subject to the 

zoning classification applicable to the property on the date of application). 

[EN159J. Fredrick D. Huebner, Comment, W:~~hi!1gtQ!l":~.Z9ning Ve.l!1~d Rights Doctrine, 57 Wash. 1. Rev. 139. 143 n.21. 144 
(1981). 

[lN160J. rd, at 144 n.29. 

lfN 161]. Statutory authority for moratoriums is found in a number of sections, depending on the type of municipality or 

planning enabling act at issue. Sec, c.g., Wash. Rev . Code § 35.63.200 (2000) (under planning commission statutes, morato

rium adopted by councilor board); ~lib. Rev. Codc ~ 35A63.220 (2000) (under the Planning Enabling Act, moratorium 

adopted by a legislative body); fu~h:Rf<.y,_C..Qd~L16.70.1~5. (2000); Wash, Rev. Code § 36.70A.390 (lmder GMA, morato

rium adopted by a board) (2000). 

[FN1621. See A11enbach. 101 Wash. 2d at 200.476 P.2d at 476 ('Throughout the history of the vested tights doctrine, .. . this 

court has rejected any 'pending zoning change' exception to the vested rights doctrine. '). 

[FNI63]. See Matson v. Clark County Bd. of Comrn'rs, 79 Wash. App. 641. 647-48. 904 P.2~UJ.7~~2Q~21n9.9$..). 

IFN 164 L See id. at 647,904 f .2d at 320 (,This potential to frustrate long-term plarming is of particular concern in a state such 

as Washington where vesting occurs upon application [or a building pemlil.'). See also Iablinske v. Snohomish County .. 2& 

W.!t~A, .. Ap'p-, ... ~48-,_~~1 ... . QZJiP~4 .. ~3, 545 (I 98 J ). 

[FN}65.l. While ignoring this procedural issue, the Matson court acknowledged that SLibstantively, a municipality 'may not 

change the rules applicable to Illl already submitted application.' M~t::!Q.!J., .. 7.2.Wi!!ill. Ann. at 649, 904 P.2d at 321. 

[I·NI66]. See supra note 136 discussing the effect ofllle now-expired :WJ!§h"J3&\'.'u C().9t<§J~~7Q.B_Jl.2..Q. 

[FN I 07]. See Parkridge v. City o[Seattle. 89 Wash. 2d 454, 464-66, 573 P.2d 359,365-66 Wn&) (ruling that under the vested 

rights doctrine, the municipality must process the application 'promptly, diligently and in good faith') . 

[FN169l See, e.g., Valley View Indus. Park v. City,Qf.R~illJlo~lg .. lQI.~as4,--4.d.Q2J,~J& ... 'i'3~.r .2d 182, 192 (l9R7); West Main 

A!'lsoc. v. City of Bellevue. 106 Wash. 2d 47,51. 53, 720 P.2d 782, 785. 786 (1986); Allenbac,4JQ,LW!l!lD-.)gJlt.2.QQ,676p.;?4 

~j: .. 47('" Overstreet and Kirchheim also rccite 'compliance with existing laws' as an element of the doctrine. Overstreet & 

Kirchheim, supra note 11, at 1079-80. 
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LFN.!.IQJ. Huebner, supra note 159, at ISO-58 (1981) (discussing Mercer Enterprises v. City of Brel:nf;JjQJJ,.n.W.~h. 2d 624. 

611 P.2d 1237 (1980)). 

rrNI71) . Sec Merc;.!;[.R!J~~mdses. 93 Wash. 2d at 634. 611 P.2d at 1243. (Utter, C.J., dissenting) ('In order to gain vested rights, 

the developer's application for a building pennit must comply with the applicable building code as well as the applicable zoning 

ordinance. '). 

1JN172]. See Huebner, supra note 159, at 143-44 nn. 22-27 (1981); Mercer Enterprises. 93 Wa~h,2(t~tQH (Utter, C.J., dis

senting) (citing Eastlake CommuJ.1.ityJ:;Q.!Ill9.il v. Roanoke Assocs., Inc .. 112 Wash. 2.dA7~,A'Z~ .. ~.B1-84, 513 P.2d 36 (1973)). 

Because the Mercer Enterprises majority invoked the mandamus rationale, it was a difficult decision from which to examine the 

vested right'> doctrine at a time when the fairnessfcertainty rationale was attaining dominance. In Mercer Enterprises, no one 

disputed that the law in effect on the date of permit application controlled the city's review of the application. See M~r~er 

Entemri§f;~,,23 Wash. 2d at 625-26. 611 P.2d at 1238.:J2,. In this respect, the case did not involve any vested rights issue, at least 

under the fairness/certainty rationale. The real issue was whether the city properly denied the pCn11it under the law in effect on 

the date of application. See id. Because the court applied the mandamus rationa1e--and because one of the key questions under 

that rationale is whether al1 application complies with the law in effect on the date of application--the court characterized its 
review of the merits of the city's decision as a vested rights issue. Sec id. at Q28 ... Q31, (ilLr .2d at 1240. 1241. 

[[ONI73J. Sec Friel1d~. Qft;he.L~\y"y,.Xing County. 123 Wash. 2d 518, 525 n.4,~9.2P,2(LtOj§, 1060 n.4 (1994). 

[FNI74J . Sec EricksQ..l)~ MS(lc?" Inc. v. McLerran, 123 Wash. 2d 864, ~.2.8..,-8.76.1' ,2.4 HLOJQ, 1093 (1994). 

[FN175l Sec Wash,.B,eY.H <:Q.Q~L& 43.21C.060 (2000). 

[FN1761. See VicJ;9d!loThwer Partnership v. City of Seattle, 49 Wash,AI2P.,.7.5.5..,.IQ.1, 745 P.2d 1328. 1331 (1987). 

[FN J 77]. The COUlt did not have to resolve this issue because the effective date ofthe SEP A policy at issue occurred after both 

the date of application and the date of the draft environmental impact statement, which, as discussed below, is the other possible 

date on which to freeze SEP A policies. Sec id. at 7.57,}~.~. r,.4.(L!!t 1329. 

[FN178J. Adams v. Thurston County, 70 W?'i>h,. AIH?.471,481 n.ll. 855 P.2d284, 29] n.11 (1293). 

[FN1791. See Wash. S1. Reg. 84-05-020 (1984) (adopting Wash. Admin. Code § 197-11 (1999)). 

[FN 1801. Wash . Adnli.!J..J:::QQ.e_§.j97-11-660{l)(a) (I999). A DNS i:,; issued for projects that are lIot likely to impose significant 

adver:,;e environmental impacts and so do not require the preparation of a full envirolunental impact statement (EIS). :',-Y~~h, 

AQm.ill .. ~9de § 197-11-340 (1999). For projects deemed likely to impose significant adverse environmental impacts, the DElS 

is the fonnal draft of the EIS that is circulated for public comment. Wash. Admin. CodeJL19.1.:U-.4~.~.022J} 

[FN181]. See Wasb.,.E~y,GQ..d~ .. §...:B.21C.060 (2000); Polygon COn) . .Y, .. ~i1YQfSe:ttne.\.2.Q . .:wash. 2d 59, 63-65. 578 f .2d 1300, 
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1312-13 (1978). See also Wash. Rev. Code § 19.27.095(6) (2000) (exempting the exercise ofSEPA substantive authority from 

the statutory vested righls nile); Wash. Rev. Code § 58.17.033(3) (2000) (same). for a discussion of the statutory vested rights 

rules, see infra Part II.D.2. 

(f.~1~J. That the vested rights doctrine is relevant to SEPA (without resolving tinung issues) at least undermines mandamus 

as a rationale for the vested rights doctrine. Washington courts agree that SEPA authorizes local govenunents to make discre

tionary, nonminislerial decisions about land use proposals. See, e.g .. Polygon. 90 Wash. 2d at 63-65. 578 P,2d at 1312-13; 

Juanita Bay Valley Community Ass'n v. City of Kirkland. 9 Wash. App. 59.73.510 P.2d 1140. 1149 (1973), If this is true, then 

a mandamus-based vested rights doctrine (under which a local govemment carries a non-discretionary, ministerial duty to issue 

a land use authorization) could not apply to the exercise ofSEPA substantive authority. The tact that the ve.sted rights doctrine 

is relevant to SEP A, therefore, strikes at mandamus as a foundation for the doctrine. 

rFN183]. Juanita Bay, 9 Wash. App. aI83-84, 510 P.2d at 1155. See Mercer Enterprises, 93 Wash. 2d 624.630,611 P.2d 1237, 

1241 (I980) (The application was valid 'even if il did require some further information to complete the processing before a 

pcnnit could be issued. '). But sec id. at 635, 611 P.2d at 1243 (Utter, C.J., dissenting) (noting thallhe permit application lacked 

required stOlID, sewer, foundation, and water plans). See also P.ilIkrL~l!w,.89W'!!'5h. 2d at 458,573 P.2d at 362 (noting that the 

developer modified its proposal from 60 to 50 units and changed access, but not mentioning any effect such changes had on 

application of the vested rights doctrine). 

[FN184J. See, e.g., Wash. Rev. Code § 19.27,095(1) (2000); Wash. Rev. Code § 58.17.033(1) (2000). 

[FNI85J. Overstreet and Kirchheim, by contrast, believe that this body oflaw is clear. See Overstreet & Kirchheim, supra note 

11, at 1082 (,While Washington's common-law vesting doctrine is fairly coherent, the 1987 passage of a vesting statute further 

clarified the law. ') Far from allowing parties to avoid lengthy and costly conrl battles, (see Overstreet & Kirchheim, supra note 

11 , at 1047), the scores of reported vested rights decisions arc testament to the doctrine's inability to foreslalllitigalion. 

LENA 8.~J. See generally H1l1Jy,J\1!n.t.5;t:WJ!:ili,.1dJl~,JJ1P,1g~~6..o.2i8J; Sl~~ ex reI. v. City of Bellcvue, Ogdcn. 45 Wash. 

ZA4Q.2..L2.15. . .r.,.~(Lll.92 .{1C)j~) . 

[FN187]. Ogden. 45 Wash. 2d at 496.275 P .. 2.d at90Z (emphasis added). 

[fN188J. rd. (emphasis added). 

IFNI89J. Hull, 53 Wash. 2d al130, 331 P.2d a1859. 

LfNJ2Q]. See, e.g., V.l!11~y. .. Vi~lyJml]'!!h .. fa.rk v-,-.~i!Y_Qf Red!!!m:HI,-.lQ7..W~;ili. 2d 621, 637-38. 733 P.2d 182, 192 (1987); 

Eastlake C01nmJ1!).itv C.9U.!1G.iLy,.B...Q~.n.s*eA~.~99S.,Jl1.c.,8fhW~i>.b.4P..4.75.,4S.Q::.8.J, 5J}P~2g.J{~, 40-41 (1973); Bishop v. Town 

of Houghton, 69 Wash. 2c1786, 795,420 P.2d 368.374 (1966); Hale v. Island County, 88 Wash. AQP,.]~,.7}J-'h2.4QJ),.fc;l.JJ.n., 

1195 (1997); .fablinske v. Snohomish County. 28 Wash. ApI!. 848, 851. 626 P.2d 543, 545 (981); Mayer Built Homes. Inc, v. 

To~n.Q.LS1~il~-';;Q.Qm,J]_Wash. Aup. 5511,565,564 P.2d 1170, 1174 (1977). Sec also West Main Assocs. v. City of Bellevue. 

106 Wash. 2d 47 .J.3.jl.QJ)-,-~c;I~81 . .LIS9J1..'t8~) ('A vested right merely establishes the ordinances to which a building pennit 
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and subsequent development must comply. ') . 

Even the decisions that extend the doctrine beyond the realm of building permit applications are consistent with tile 

view that, to the ext.ent the mandamus rationale conveys a right 'to develop,' the right arises only at the point an application for 

the last permit necessary to develop is filed. See generally supra Part II.A.I. The decision that extended the doctrine to condi

tional use permit applications did not identitY the right at issue. See Beach v. Doard of Adjustment of Snohomish County. 73 

Wash. 2d 343, 347. 438 P .2d 617.>..62P JJ~Q.8}. The decisions that extended the doctrine to grading permit applications, F..9.r9.y, 
Belling,ham-W11atc9..!!tC..QI!J)'D'.P..i§j, Bd. ofIIealth. 16 Wash. App. 709. 715, 558 P .29~£I .,a2~U217'), and septic permit ap

plications, J.1,l~!1ita Bay Valley Community Ass'n v. City of Kirkland. 9 W~'ih'uAPl2~,,5.2 ... ~2-84. 510 P.2d 1140, 1155 (1973). 

review denied, 83 Wash. 2d 1002-03 (1973), aetually limited the right at issue to only 'the pennit.' Although the court that 
extended the doctrine to applications for shoreline substantial development permit applications spoke of a right 'to develop,' 

the case involved a pemlit that, like a building permit, must be obtained by the properly owner just prior to actual construction. 

Talbot v. Gray, 11 Wash. ApP..d~QJ,J3U •. s.2~_.r"2d 801. 803-04 (1975). 

(FN 191J. See generally supra Palt LB. 

lFN192].1Q..l¥tl.~h.Ap.p .. }Q9L~5S P.2d 821 (1977). 

iFNI93J Ld~ .a.L7U, 558 P.2d 823-24. 

IFN 194]. Jd. 

[FNI 9jJ. Id. at 710, 558 P.2d at 826. 

[ENJ2..Q]'ld,.at 715.558 P.2d at 826. 

LENl9.11. Id. at 714-15,558 P.2d at 825-26. 

[FN.12.hl, 85 Wash. App. 171. 931 P.2d 208 (1997). 

[FN199]' Id. at 176,931 P.2d a1211. 

[FN200j. Id. at 182-83, 931 P .2d at 214-15. 

[FN20l]. Wash. Rev. Coc!~§5S.JJ.Q3.~(l) (2000) (emphasis !1dded). A 'plat' is the map that dcpict'! a 'subdivision' ofland into 

distinct lots. W_a§h..J3&\l . . C9<i~.§_~8 . 17 .020(2) (2000). Allhough this Article attcmpts to use 'plat' only when referring to the 

actual map, common practice is to use the terms almo~t interchangeably. 

[FN202]. Wash. Rev. Code § 19.27.095(1) (2000) (emphasis added). 

(FN203]. Even though the legislature mistakenly pointed to Ogden (8 mandamLls-r<1tionalc case; see supra Part LA) as the 

source for these provisions , the legislature intended to manifest the faimcss/certainty rationale: 'The [common lawl doctrine 
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provides that a party fIling a timely and sufficiently complete building pennit application obtains a vested right to have that 

application processed according to zoning, land use and building ordinances in effect at the time of the application.' Final 

Legi~lative Report, 50th Legis., 1st Reg. Sess. 255 (1987) (quoted in Noble Manor Co. v. Pierce ~ountv. 133 Wash. 2d 269. 

2.71 ... 2.4,3 .E . .f.(U.ll3.,J3JiH1221). 

[FN204J. See Subdivision Approval Act, ch. 293, sec. 10, § 17,1981 Wash. Laws 1242, 1251 (codified as amended atW~511, 
. Rev. Code § 58.17:170). 

[FN205]. Formal subdivisions are large; land is divided into five or more lots, depending on the local jurisdiction's land use 

laws. See \Y~'i..1:I,-Rev._~Q.c;!e .. §5.1L17J)]J)( 1). These are distinct from smaller, 'short' subdivisions that, depending on the local 

jurisdiction, create four or fewer lots. See Wl!~b,- . R.S;y',.C94e .. §_.5....8...J.Z,Q2.Q(6) (2000). Sec also Wash. Rev. Code §§ 

58.17.060-.065 (2000) (less formal review procedures for short subdivisions). 

[fN206J. Wash. Rev. Code § 58.17.170 (2000) (emphasis added). 

[t·N207). RCW 58.17.150 (2000) reads in relevant part, 

Each preliminary plat submitted for final approval of the legislative body shall be accompanied by the following 

agencies' recommendations for approval or disapproval: 

(1) Local health department or other agency furnishing sewage disposal and supplying water as to the adequacy of the 

proposed means of sewage disposal and water supply; [and] 

(3) City, town or county engineer. 

[TN208J. Wash, Rev. Code § 58.17.170 (2000) (emphasis added). 

[fN209]. At least one other provision is relevant to this issue: 'No plat or short plat may be approved unless the city, town, or 

county makes a formal \mtten fmding of fact that the proposed subdivision or proposed short subdivision is in confonnity with 

any applicable zoning ordinance or other land use controls which may exisl.' Wash. Rev. Code § 58.17.195 (2000) (adopted by 

Subdivision Approval Act, ch. 293, § 14, 19&1 Wash. Laws 1244, 1252). Becausc this provision does not dictate the point in 

time at which the relevant local laws exist, it does not directly address the issue ofthc ve~tcd rights doctrine. 

[FN2J.Ql. One practitioner reports that because oftlle contlict between these provisions, most local juri sdictions simply ehose to 

follow RCW 58.17 .033, such that RCW 58.17.170 is 'routinely ignored.' Richard U. Chapin, Subdivision of Land, in Wash

ington State Bar Ass'n, Real Property Deskbook ~ 89.5(2) (3d ed. 1996). As to any relevancy ofRCW 58.17.170 after the local 

government approves a subdivision, he suggests: 'In this writer's opinion, 'a valid land use' means that the lot must be per

mitted some use which is reasonable given all of the attendant circumstances, including the type of development in the general 

area.' rd. § 89.5(3), at 89-11. 

[FN2111 . 133 Wash. 2d 269. 943 P.2d 1378 (1997). 

[fN~12J. Seei~LJ33 .W.ash. 2d at 271-73, 943 P.2dat 13RO-Rl. 
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[D'l'213]. Noble Manor Co. v. Pj~r~~County. 81 Wash. App. 14 L 142..9 1,:3 P.f4A17. 418 (I996), affd, 133 Wash. 2d 269, 94.3 
P.2d 1378 (1997). 

[FN214J 7QjVash. App. 471. 855 P.2d 284 (19.9.3). 

ITN2.W. 1d. at 475. 855 P.2d at 281 (citations omitted). 

[FN218 J. As discussed above, this provision rcads: 'A proposed division of land ... shall be considered under the subdivision or 

short subdivision ordinance, and zoning or other land use control ordinances, in effect on the land at the time a fully completed 

application for preliminary plat approval of the subdivision, or short plat approval of the short subdivision, has been submit

ted .... ' Wash. Rev. Code § 58.17.033( I) (2000). See supra Part il.D.2; Figure 5. 

W.212J. See Noble Manor, 133 Wa~~.b.f4.ilt 275,943 P.2d al1381. Cf. supra Figures 4-5. 

lEl'i220]. Cf. supra Part Il.D.I.b; supra Figures 4-5. 

LEN221l. See Noble Manor. 13~.Wil~h._?d at 271. 280. 281. 2il3. 943 P,2d I!UJ8Q,.lJ.84. 1385. 1385. Cf supra Figure 3. 

[FN222). See supra Part n.D.I.a. 

[FN223]. Noble Manor. 133 Wl).~l).,,2.d at 278. 943 P.2d at 13R3. 

[fN224). See supra Part TI.D.l.b; supra Figure 5. 

[FN225]. Overstreet and Kirchheim should likewise refrain embracing this version of legislative intent. Sce, e.g., Overstreet & 

Kirchheim, supra note 11, at 1085 ('By specifying a preliminary plat--nn application encompassing so many regulatory top

ies--as the trigger for statutory vesting, the legislature intentionally extended vesting protection to all the many kinds of de

velopment standards contained therein:). 

[FN226l. See Wash. Rev. Code §..5./L17 . .L7,Q. See generally supra Part 11.D.2; supra Figures 6-7. 

[FN227). See Noble ManQr,)3.~.Wash. 2d at 281-82. 943 P.2(t!U.JJ8.4~85._. 

lFN228J. The provision states that the law in effect on the date of approval of a formal, final subdivision by the local health 

department and the local municipal engineer--not the law ill effect on the date of preliminary subdivision applica

tion--apparently controls land uses for five years after the approval of the final subdivision. See Wash. Rev. Code § 58.17.17(2; 
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supra Part II.D.2; supra :Figure 7. 

[FNlf.9..J. See N~iPl~ . .M.anm,U.LWash. 2d at 282, 943 P.2d at 13R5. 'The Legislature did not consider RCW 58.17.170 to be an 

application of the vested rights doctrine because it did not vest any rights at the time of application, but only acted to divest 

rights which do not accrue under that statute until the time of approval of the subdivision.' Id,~t2S_~_'1,8~9..4~..P..2d,.~H~85 n.8. 

IFN230 I. 123 Wash. 2d 518, R69 P .2d 1056 (1994). 

IfN~JlJ. See N9QJ<;:M;mQr, 1.,11 ".:Yash. 2d at 281-82,943 P.2d at 13R4-85. 

[FN2321. See supra Part II.D.2; supra Figme 5. Overstreet and Kirchbeim also ignorc the import of this statute. Although they 

include RCW 19.27.095 among Washington's vested rights statutes, see, e.g., Overstreet & Kirchheim, supra note II, at 1046 

n.16, 1066 n.127, 1067 n.133, they examine only the subdivision vesting statute' [b]ecause the building perulit statute is rarely 

invoked and is almost identical to the plat vesting statute.' rd. at 1046 n.l6. See also id. at 1082 n.229 ('The building pennit 

vesting statute will not be analyzed separately in this Article. '). 

[fN.t.3..3]. Statutes related to the same subject matter must be read together in a way that harmonizes them and renders no 

provision of either one meaningless. See WlJ."~te Man:'\JMml~!1..1..I!lC~Y .. Washington Utilities and Transp. Comm'n, 123 Wash. 2d 

621,630,869 P.2d 1034, 1039JI29.:1). 

[FN235]. See id. at 281-82, 943 P.2d at 1384-85. The court did not mention that it might take as long as seven years or more 

fi'om preliminary subdivision application submittal to final subdivision approval. This timeframe is based on the local juris
diction taking two years to process and issue a preliminary subdivision approval with associated environmental review, and the 

developer returning within five years to file an application for final subdivision approval. See Wash. Rev. Code § 58.17.140 

(2000) (setting relevant timelines). 

rfN2371. See id, at 281-82.943 P.2d at L?.~~. 

fFN238]. See id. at 282, 943 P.2d at 1385. 

IENU2J· Id. at 2R4, 943 P.2d at 1386. The developer contended 'that it should be vested for the uses disclosed to the County in 

its application and considered by the County when approving the plat.' Id. al274-75, 943 P.2el at 1381. The court concluded, 'If 

a landowner requests only a division ofland without any specified use revealcd, thCll the cOllnty, city or town may consider the 

application to see if any legal use can be made of the land so divided, and no particular development rights would vest at that 

time.' Id. at 285, 943 P .2d at 1387. 

fFN24_QJ. The court framed the issue as whether 'the filing of a complete application for a short subdivision vest[s] the right to 
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develop the property under the land use and zoning laws in effect on the date of the application. ' Id. at 274.943 F.2d at 1381. 

The court later stated, 'the Legislature has made the policy decision that developers should be able to develop their property 

according to the laws in effect at the time they make completed application for ... subdivision of their property.' rd. at 280. 943 

P,.Zd at 1384. A developer obtains 'a vested right to develop its land in accord with tile [subdivision] application.' rd. at 285,943 

P.2d at 1386. 

[I'N241 \. HJ_Y{a~.l1c)d 185. 4 F.3d 115 (2000), 

[FN24Z]' "PlalUled Unit Development' is a generic term for a regulatory technique which allows a developer to be excused from 

otherwise applicable zoning regulations in exchange for submitting to detailed, tailored regulations. '~cJ)lwjg.er Homes. Inc. v. 

City of Kent. 87 Wash. App. 774 .• 17S-7Q,942 P.2d 1096. 1097 Cl997), review denied, n~1V;l~ .. 2d 1021. 958 P.2d 316 

(1998). 

rFN243]. See Associati(:mof.R.l,!ri:ll Residents v. Kitsap Countv. 141 W!i$JL2d.J.8~,J2}~~5. 4 PJd 115. 119-20 (2000). The 
court turned away an argwnent that a PUD is like a rezone and, as such, is not subject to the vested rights doctrine. ld. at J 93,4 

P.3d at 1 J 9. This was likely the right resulL. See supra Part n.I\.3 (critiquing case law holding that rezones arc 110t iiubject to the 

vested rights doctrine). 

!.fN244). See Rural Residents, 141 Wash. 2d at t2.3~24,4r"19 at 119. 

JE1'IJ4~J.IQ, at 194,4 P.3d at119. 

LfN246J. Schneider Homes, 87 Wash. Arm. at 7H,94_21'.2d at 1096. 

[EN241)' See Rural Residents, 141 Wash. 2JL'lU9~, . .4I»)d at 120. The court did not explain why, if a POO is indeed so much 

like a subdivision application, it needed to be linked to a subdivision application to trigger the vested rights doctrine. Whether 11 

PUD application alone is sufficient remains unanswered by case law. 

J:rn248]. 95 Wash. ApJL.1i8J,216 hP.2d 1279(999), review granted sub 110m., Weyerhlle~~r3. Land Recovery, Inc .. 139 

Wash. 2d 1001. 989 ~,4dJ132(J222l. 

(FN249) See jd,llt~1.::8.~-, 976 P.2d at 1282. 

[lli2~Ql See i!i. at 894.976 P.2d at 1285. 

[fN2i1J. See id. at 892-93, 976 P.2d at 1284:~5. (noting Beach v. Board of Adjustment of Sn()hQ.!llL~hCql·mtY ... l1j~!a§!h.l.Q 

343,347,438 P.2d 617,620 W2(8). 

[fN252·1· Sec kL.a.t8.9.4, 9.7Jj P.2d at 1285. 

[FN253] . Ig, at 895.976 P .2d at 1286 (quoting, but not citing, Noble Manor, 133 Wash. 2d at 280, 943 P .2q.!!LJ~4), See .N()b1te 
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Manor. 133 Wash. 2d at 283:~_4, .. 2:4J.f,,2~_.~U1S_~:.86 (defining the vested 'development rights'-- and so likely limiting their 

scope--in terms of the 'uses disclosed' in the application). 

[FN254}. Bucking the trend toward a headlong expansion of Noble Manor beyond the facts of that case, the court of appeals has 

siuce held that lots created by devise, which does not require submission of a subdivision application (see Wash. Rev. Code §. 

58.17.040(3) (2000)), are still subject to land use regulations in effect on the date the developer applies for an application to 

develop the land. See Dykstra v. Skagit County, 97 Wash, App. 670,678-79,985 P.2d 424.428-29 (1999), review denied, 140 

Wa..<;h. 2d 1016, 5 P.3d 3 (2000), The court, appropriately, did not even cite Noble Manor. 

1:.EN45il See liQb.k ... Tyf...?lmI.~13~ Wash. 2d at 283-84, 943 P.2d at 1385-86. Sec gcncrally supra Part 11.D.3.d. 

Illi.~.56}. See, e.g., A~s.9..~i(.It!'o.lLQJR),!njlR!;~.tde~1Is.y,.Kj!§~p..c.Ql!p.tYL2,5. . .w~sb.J\pp",:t8.,'L.391-92. 974 P.2d 863. &68 (1999) 

(pursuant to Noble Manor, developers obtain 'a vested r.ight to have their project considered only under the land use statutes and 

ordinances in effect' on the date of their preliminary subdivision applications), rev'd on other grounds, 141 Wash-,-14.185, 

192-95.4 P.3d 115. 118-20 (2000) (also omitting the use disclosure requirement). 

IFN257]. Weyerhaeuser v. Pierce CounLY, 95 Wash. A!2P. 883. 894, 976 f.2d 1279. 1285(999). 

[lli258J. Sce id. 

[FN~59J. .LQQ.Wlllil1..l!I!I!. 599,5 P.3d 713 (2000). 

[FN~90], Ig.,!lLQO.~, 5 P.3d 718. Overstreet and Kirchheim cite Westside as 'an example of how Washington's date certain 

vesting rule can be easily applied even to seemingly complicated questions concerning which uses an application contem

plated.' Overstreet & Kirchheim, supra note 11, at 1070 n.156. This ease of application may come at the cost of fairness. 

[FN261). See Westside, 100 Wash. AW. at 605,5 P.3d 717. 

[FN262J. Id. at 601. 5 P.3d 715. 

[FN263]. ld. 

WN,2.,6Al See id. at 601-02, 606 11.4, 5 P.3d 715,717 n.4. 

[FN26~. Id. at 605,5 P.3d 717. 

[FN266]. See Erickson & Assocs., Inc. v. Mclerran. 123 Wash. 2d 864, 873-74. 872 P.2d 1090J.025-9.Q.i.1.9~; Hull v. Hunt, 

53 Wash. 2d 125, 13{}. 331 f,2d 856, 859 (1958). See generally supra Part I.B (discussing the fairness/certainty rationale for 

Washington's vested rights doctt;ne). 
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LfNf91J. See, e.g., Wash. Rev. Code § 19.27.09~(1) (2000); :Wash. Rev. Code § 36.7QA.302(2) (2000); Wash. Rev .. CQ..d~.§ 

58.17.033(1) (2000); Wash. Rev. Code §i8.J7..,UQ (2000). 

[FN26!!J. Sec Weiner, supra note 136, at 16-17. 

/ FN4.99.]. For example, the statute requires local govcmments to provide each applicant with a determination that an application 

is complete, to give certain types of public notice of applications, to consolidate review of multiple permit applications and 

environmental issues for the same project, and to subject applicants to no more than one open-record hearing and one 

closed-record administrative appeal. See Wash. Rev. Code § 36.7013.060 (2000). 

[FN270/. Sce Wasl1.J\~V •. (:Qd~h§ 19.27.095(1) (2000) (building permit); Yi..~~h.Re.YcCQq~m§_S.KJ7.033(1) (2000) (plat sub

division);Wa~h.R!<Y'hr:.9de § 36.70A.302(2) (2000) (GMA). 

~nl}. See supra Part II. 

LfN;nn TIils section relies heavily on the critique of the doctrine in Part II. Rather than repeat those critiques, this section 

generally relies on references lo them. 

[FN273J. Wash. Rev. Code Chap. 36.70A (2000). 

[FN274J. Wash. Rev. Code Chap. 36.70B (2000). 

ITN275J. See Hull v. Hunt, 53 WasJ1,2.4l2.S,JJQ,JJJ P.2d 856. 859 (958). 

[FN276). See id. See also AlI~ba~.h_y, .CitYQfIWcwila. 101 Wash. 2d 193. 199.676 P.2d 473.476 (19841 (applying the same 

rationale in a building permit case). 

[FN277]. See, e.g., f:rick~Qn&A§sQ~_~, lnc. v. McLerran. 123 \\'ash. 2d X64, R74.-7,'Uu'U.2dlOQO.JQQJ!(1994) (refusing to 

extend the doctrine to mast.er use permit applications because 'the neecssaty indicia of good faith and substantial commitment 

are lacking at the outset of the master use permitting process.'). 

[Fl'-l'nH Overstreet and Kirchheim assert that 'Washington courts realize that permit speculation is not a problem in the real 

world.' Overstreet & Kirchheim, supra note J J, at 1078-7911.201 (citing Hull. 53 Wash. 2d at 130.331 P.2d at 8~~ E.C!.~n*t; 

Community Council v. Roanoke A!i§Qcs"J.n~.\.lZ Wash. 2d 475. 484. 513 P.2d 36, 43 (1973); Allenhach, 1 Ql. 'l{asb~2d_aj 199. 

676 P.2d 8(476). This is not accurate. All three of the decisions Overstreet and Kirehheim cite in support of this assertion stand 

only for the propositio11 that building permit speculation is not a problem in the real world, because courts have focused on Ihat 

permit as the lynchpin for the mandamus rationalc-- a developer usually seeks a building pennit after investing considerable 

time in a project and at the point that the developer is ready to break ground. See supra ParI 11,0.1 (discussion of how the 

mandamus rationale provides one approach for dealing with mUltiple permits). When developers rely on earlier permits to 

freeze applicable development regula60ns, permit speculation is a very real possibility. See, e.g., supra notes 2-4, 7-9 (news

paper alticles discussing use of the vested righls doctrine); NQbkMi:lllJ)1:(:ooY., .. I'jerce County. 13 3 Wash. 2d 269, 281-82, 943 
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F.2d 137H, 1384-85 (1997) (finding that 'short' subdivision applications allow developers to freeze applicable land use laws in 
perpetuity); N~.w_(:~_~JI~_mY~~!myn~'y_,-(ity_QU&C!<ntel,9']W!!"~h-,-_Mn .. ,-)24, 237, 989 P.2d 569, 576 (999) ('[T]hc timt: lag 

between the application for preliminary plat approval and the issuance of the permit application may be lDany years.'), review 

denied, 140 Wash. 2d 1019.5 P.3d 9 (2000). 

IFN279]. Wash. Rev. Code § 36 .. 70B.120(1) (20{)0)_ 

ffNf_~..Ql. Wash. Rev. Code § 43.21C (2000). 

[FN281]. See Wash. Rev. Code § 36.70B.060(6) (2000). 

rFN282J. See Wash. Admin. Code § 197-11-060(3)(b) (l999). 

[FN283). See supra Partll.A. 

[FN284]. Wash. Rev. Code § 36_70B.020(4) (2000). 

[FN2B5]. Td. 

[fN21l:(j). See W~sh._ Rey,COQe§ J .. 6--,7..Q .. !1J 30 (2000) (procedures for amending plans)_ 

[FN2891. See supra Part IT.B. 

[f·N290). Wash. Rev. Code § 36.70A.030(7) (2000). 

[fN2911. See supra Part n.llo3. 

IE....N292l- See supra Part ILB.2. At the risk of complicating the mle, the legislature may want to ensure that developers and local 

governments are not required to comply with new procedural rules if they have already completed the procmlure at issue. See 

id. 

[FN2931. See supra Part II.B.I. 

[Fl{2~l See supra Part II.C (describing how the common law vested rights doctrine addresses this issue). 

[FN2951. Wash. Rev. Code § )Ji2QB.Q7..Q(1) (2000). 
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[FN296]. Wash. Rev. Code § 36.19f.tQ7Q(2) (2000). 

[FN2971 See :'tN.&'5h.R~y.'.. CQ4~ § 36.708.070(4)(a) (2000). 

lEN2'lBl See Wash. Rev. Code § 36.70B.()70(1)(h); Wash . .R~y . . C.QQ~q§_.36.70B.070(4)(b) (2000). 

Cf1i!299J. See Wash. Rev. Code § 36.70B.070(2) (2000). 

[FN300],Wash. Rev. Code § 36.70(:.DQ(l)(a) (2000). Read literally, this provision might apply only to the 'body or officer' 

with the 'highest level of authority t.o make the determination' on the ultimate application, and might not apply to lower-level 

staff responsible for rendering a detennination of completeness. See id.; Wash. RI(y,C:Qg~'§J.!LIQC.020( 1) (2000). This author 

takes no position on whether the legislature should explicitly allow appeals of determinations of completeness in the context of 

an applicable law rule. 

LfNwn See supra Part I1C.6 (discllssing the treatment of SEPA substantive authority under the common law vested rights 

doctrine and the Washington Slate Department of Rcology's mles). To the extent that we accept the common law application of 

the vested rights doctrine to SEPA rather than the Depaltmellt of Ecology's treatment ofSEPA regulations, this approach would 

also retain the doctrine's existing framework. See id. 

[fN302]. See, e.g., Polygol1~Q1Jl._.Y,.CitynQf Seattle. 90 Wash. 2d 59. 65, 578 P.2d 1309, 131J(l988); SJ.~!.eY..y~. San Juan 

County, 89 Wash. 2d 7~~3,..5(W.r.l!1712, 715-16 (1977). 

fFN303]. See Wash. Rev. Code § 43.21C (2000). 

fFN304]. The GMA grants Growth Management Hearings Boards the authority to enter an order invalidating local develop

ment regulations that fail to comply with the GMA. Scc Wash. Rev. CQ.de . .§ .39.7QA~JQ.Q(3)(b) (2000); Wash. Rev. Code § 

30.,7Q:\J.Q2(l) (2000). In 1997, the legislature declared that the invalidated regulations should still govern those applications 

submitte<l while the development regulations were still valid. See ~y_lJ.§.h. Rev. Code § 36.70A,302(2) (2000) (enacted by 

Growth Management Act, ch. 429, § 16, 1997 Wash. Laws 2615,2633-34). This IUle is consistent with an early vested rights 

case that noted that a coul1 must defer to vested rights when voiding a zoning ordinance. Sec Bishop v. TownJ~fHQl!gh.!Q1l.~_69 

Wash. 2d 7R6, 793, 420f2.~U.o8..,J.7?_(966) (' If vested rights have not intervened, the court may also judicially declare when 

the regulations become void. '). The supreme court has enforced this rule. See At!§..<ll<!.!!tiQ.I1 qJJ~.l,u:~LResidents v. Kitsap County, 

.Hl Wl\~h._2g.185. 192,4 P 3d 115. 118-19 (2000). But see J=;astl.~k~..cQJJlJl11,Uli1YuCQUllCil v. Roanoke Assocs .. lnc .. 82 Wash. 

f4±75, 484-85.513 P.2d 36,43 (1973) (asserting that those who commence development in the face of a legal challenge to the 

validity of the permit run the risk of a court ordering the work to be stopped). 

Even when developers have not submitted a complete pennit application, the legislature has dictated that cel1ain 

applications will still be controlled by the now-invalidated law, sllch as applications for building permits for single-family 

homes, penn its for remodeling or expansions on an existing lot, and certain boundary line adjustments. See Wash. Rev. Code 

§ 36.70A,302(3)(b) (2000). Where the board refuses to issue an order of invalidity for a provision that fails to comply with the 

GMA, that provision continues to remain in effect, and the local jurisdiction may apply it to pcrmit applications. See Wash. 
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Rev. C()de § 36. 70A.302(1 )(b)(2000); King County v. Central Puget Sound Growth Management Hearings Bd .. 138 Wash. 2d 

16l..J80-82, 979 P.2d 374_,)_IH::~~_D992). 

[FN305]. A state commission found insufficient information to detennine whether vesting during a period oftime a compre

hensive plan is on appeal results in the approval of projects that are inconsistent with a comprehensive plan that is found in 

compliance with the GMA. 

Some Commission members and environmental community representatives expressed disappointment with the data 

collected. They suggest a further general study of the vesting issue should be considered. The environmental community 

believes there is anecdotal evidence that Washington's vesting law, which grants vesting at the time a complete application is 

submitted, creates problems for implementation of the GMA. However, there has been no systematic study to indicate whether 

vesting in general is a problem. 

Study of the Impact of Vesting During GMHB Appeals, Washington State Land Use Study Commission :Final Report (Dec. 

1998) (visited Feb. 1,2001) http;// www.ocd.wa.gov/info/lgd/ landuse/report/chapterl4.html. 

[FN3061. Cf Wash. Admin. Code §§ 173-27-100(1) - (2) (l999) (allowing amendments to shoreline substantial development 

pennits that are still within the 'scope and intent' of the original permit). 

[FN307J. Sec Wash. Rcv_ Code § 36.7013.120 (2000). 

[EN308]. 133 Wash. 2d 269,943 P.2d 1378 (997) (disclL"sed in detail supra Part 11.D.3). 

[FN.3..Q52l See jg,J!t 27J_-13->-.52~3 P.2d at 13KO~81. 

W:llJJ. In Noble Manor, an amicus by the Building Industry Association of Washington urged the supreme court to rule 

against the county on the basis of the county's refusal to accept the tendered building pemlit applications with the subdivision 

application. See id. at 272 n.1. 943 P .2d at 1380 n.1. The court refused to consider issues raised only by amicus. See id. 

[FN3121. This approach would not go as far as Overstreet and Kirchheim's proposal to codify the 'inextricably linked' case law. 

Overstreet & Kirchheim, supra note 11, at 1095. See supra Part II.DA (discussing the 'inextricably linked' case law). 

[fN~JJ]. See supra Part H.C.7. 

[FN314]. Many local land use codes provide that if strict application of a particular body of land lLse law precludes all 'rea

sonable use' of property, the local government may issue certain types of conditional use perl11it~ Of variances to allow some 

reasonable lise. See, e.g., King County Code § 21A.24.070.D (2000); Pierce County Code § 18E.20.040 (1998); Seattle Mu

nicipal Code § 22.808.01O.C.3 (2000); Snohomish County Code § 32.10.610 (1998); Spokane MUnicipal Code §§ 11.02.0175, 

1l.19.3093.C (1996). See also Wash. Rev_ Codc Ii 30_70A.090 (2000) (cncouraging local governments to 'provide for inno

vative land use management techniques'). 

I FN3151_ See generally supra Part II. 
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If.N3161. Overstreet & Kirehheim, supra note 11, at 1068-69. Overstreet and Kirchheim cite 110 authority with respect to Cal

ifornia. For an analysis of Tcxas law, Overstreet and Kirchheim point only to David Hartman, Comment, Risky Busin!(ss: 

Vested Real PropelliJ2~y~lQPm~ntRigJ~J~:_:..The Texas Experience and Proposals for the Texas Legislature to Improve Cer

tainty il1Jht;L4w,_J.QTexas Tech. L. Rev. 297(999). See Overstreet & Kirchheim, supra note 11, at 1068 n.144. Hartman's 

Comment discusses Virginia's estoppel-based vesting legislation (Harunan, supra,-~Ll~D and Califomia and Hawaii's con

tractual vesting legislation rid. at 324-26). but no Washinbrton legislation or case law. 

[FN3171. Compare Aet of Sept. 13, 19R4, ch. 1113, § 8,1984 Cal. Stat. 3744-45 (adopting the California vested rights statute 

codified at Cal. (TQ.Y~LCQCle§§_(iQ4~8,L~t~~gJ with Act of Apr. 20, 1987, ch. 104, §§ 1-2, 1987 Wash. Laws 317 (codified at 

Wash. Rev. Cod_e_§§J_9,_f2,Q2~( 1), ~_&J] .033.0)) (the vested rights statutes for building permits and subdivisions, respectively, 

discussed supra at Pal1 II.D.2). 

IEN1181. Compare Act of May 30, 1987, 70th Leg., R. Sess., ch_ 374, 19R7 Tex. Gen. Laws 1838-89 (adopting the original 

Texas vested rights statute, as eited in Hartman, supra note 316, at 312 n.1 07) with Act of Apr. 20, 1987, eh. 104, §§ 1-2, 1987 

Wash. Laws 317 (codified at Wash. Rev. Code §§_i21LQ2~{J), ~B---,J7.mJJl)) (the vested rights statutes for building permits 

and subdivisions, rCNpcctivcly, discussed supra at Part II.D.2). 

[FN319]. Cf. Overstreet & Kirchheim, supra note 11, at 1095 ('[W]e wholeheartedly urge other states to adopt, by case law or 

statute, the Washington rule.'). 

ITN320]_ Sec John J. Delaney & Emily 1. Vaias, Reyognizing Vested Development Rights as Protected Property in Fifth 

AmendrnJ<l1tJ)!!e_:p!.'Q9t<~il_anQT~JgngJu:;:Jillms. 49 Wash. U. J. Urb. & Contemp. 1. 27. 27-33 (1996)_ 

[E~J;lJJ. See generaUyE.C. Yokley, 2 Zoning Law and Practice §§ 14-5 to 14-7 (4th ed. 1978 & Supp_ 2000); Linda S. Tucker, 

Annotation, Activities in Preparation for Building as Establishing Valid Nonconfonning Use or Vested RighU9El)gag!f.i.I1 

Construction for Intended Use. 38 A.L.R.5th 737(996); Lynn Aekcnnan, Comment, Searching for a Standard for RegulatOlY 

Takings Based on Investment-B<leked Expectations: A Survey of State Court Decisions in the Vested Rights and Zoning Es

toppel Areas, 36 Emorv L.J. 1219 (1987). 

[lN322]. 133 Wash_ 2d 269, 943 P.2d 1378 (1997} 

IFN323J, Sec gencrally supra note 321 (authority explaining the majority rule). 

(lli3£.4]. Overstreet and Kirchheim applaud this favored St,1tUS. See, e.g., Overstreet & Kirchheim, supra note 11, at 1047 n. 18 

('Washington's vested rights doctrine is, indeed, the most protective of constitutional rights in the nation.'); id. at 1095 

(,Washington should be proud. Our slate's vested rights doctrine is the most protective in the nation.'). TIley push for an even 

sweeter deal for developers_ See, c.g., id. at 1095 (' In general, we suggest that the guiding principles for future interpretation of 

the doctrine should be certainty and f.1irlless, with all doubts resolved in favor of the property owner. ' ). 

[FN3.£~]. See id. at 1050 n.32. 
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[ENJ2.iiJ. Id. at 1052. See also id. at 1052 (describing a hypothetical council 'caving in to political pressure from a handful of 

neighbors'); id. at 1057 n.66 (,The common reason local goveml11ents sometimes radically change their land use standards, 

despite their obvious interest in stable planning, is the political preSSUl'e asserted on local politicians.'); id. at 1090 n.287 

('[S}ometimes--legalliability or not--elected officials will bow to political pressure to stop unpopular projects. '). Overstreet 

and Kirchheim also attempt to paint developers as having to overcome incredible odds. As an example of 'how multiple ap

provals can affect vested rights' in the context of residential development, Overstreet and Kirchheim quote a professor who 

describes how one project 'required 65 permits from 12 separate agencies,' and how the odds are against a developer suc

cessfully obtaining all of those pennits. Id. at 1054. But Overstreet and Ki.rchheim relegate to a footnote the concession that the 

professor was describing the permitting of a petrochemical plant, not a residential development. See id. at J 054 n.51. 

[rNJ2.7l See id. at 1052 ('Perhaps in thc old days, when local governments generally wanted grOVl'th, politics favored property 

owners. This is not the case any more. Now politics usually work against property owners. "). Overstreet and Kirchheim 

confuse the exercise of legislative authority (which is not bounded by the vested rights doctrine) with the exercise of qua

si-judicial authority (which is bounded by the doctrine). For example, they present ,DOll wood, Inc. v. Spokane County. 90 
Wa'ih. App. 389. 395. 957 P.2d 775. 778 (1998) as 

dcscribing local governments' land use regulatory power as a 'broad constitutional grant of political authority.' The 

fact that a Washington court has charactcrized the land lise approval process as being patt of a local government's 'political 

authority' should dispel any myths that politics plaY8 no role in the development approval process. 

Overstreet & Kirchheim, supra note 11, at 1051 n.40 (em)Jhasis in original). 111c clause from Donwood was not directed at the 

quasi-judicial futlction of 'the latld use approval process.' Instead, the court was explaining why a county had the legislative 

authority to adopt a particular transitional zoning code provision. See !)<?nWpod. 90 Wash. App. at 392·93. 957 P.2d at 777 

(describing the transitional zoning code); id. at 395-96,957 P.2d at 77..~~}fJ. (full context for the cxcerpt selectively quoted by 

Overstreet & Kirchheim). The Donwood court in no way suggested that application of that code provision through the per

mitting process was some kind of political exercise. 

[fNJ.fBl. See lI.B._CQ!1l;\Lqm~}).4".y; Wa8h. Const. art. 1. ~ 16. 

(EN322J. See, e.g., !2~PJl!1JJlmlt9fE~9J.Qg~V. ('mmes, 121 Wash. 2d 459, 478, 852 P.2d 1044. 1054·55 (l993)('A vested water 
right is a type of private property that is subject to the Fifth Amendment prohibition on takings without just compensation.'); 

Island County v. Dillingham Dev. Co., 99 WaslkZ.rl.21s..,.2.~4> .(j.()2P,-£d32--,37-3R (l9R3) (holding that without compensation, 
government may not impair vested rights of riparian owners in submerged lands). 

[EN330]. State cx reI. Ogden v. Citv of Bellevl.le. 45 Wash. 2c1492, 275 P.2d 8991l2,S.4). 

IFN333J. Vashon Island Comm. for Self-Government v. King Coun!Yli9_Wl<i~I'YRe.view Bd" 127 Wash. 2d 759,768,903 P.2d 

9.13,2.~:Ul9..21). Sec also Valley View Indus. Park v. City of Redmond, 107 Wash. 2d.!i2Ln!5J!5.,}3.JuP.2.d. J8_~,191.11987); 

West Main A.§.sOgl".Y,.J:::i1Y.9fBel!ewe,JJl(i_'tLl!:-J.ILZd at 47,51. 53, 720 P.2d 782. 785-86 (986). 
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fFN3341.lt is within this context that one mllst critique Overstreet and Kirchheim's conclusion that 'Washington's constitution 

provides broad due process protections and [that] vested rights are the quintessential expression of due proccss; the government 

cannot change the law midstream and apply the new law retroactively.' Overstreet & Kirchheim, supra note 11, at 1091. See 

also id. ('The 'proces..'!' of'law' that is 'due' under the Washington or United States Constitution is to have the legal standards in 

effect at a specific point applied to a person .... "). Even if one were to accept the premise that vested rights are an expression of 

due process, no authority exists for asserting that due process protections dictate where a state must fix the 'midstream' point. 

fFN335] . See id. at 1090-91 (,Washington courts, at least indirectly, have been deciding vesting cases on constitutional 

grounds, both before and after the enactment of the 1987 vesting statute. "). 

ffN336J. See id. at 1090 ('[N]o Washington case directly holds that there is a separate constitutional doctrine ... .'). 

[fN337]. See id. at 1072 n.161, 1091 n.290. 

fFN338]. See Sintr.!l.JJ)c,_y,. City of Seattle. 119 W.~"L~d 1.21, 829 P .2d 765. 77Q.LL9.9.2). To probe. whether a regulation 

crosses this due process threshold, Washington courts ask: (1) whether the regulation is aimed at achieving a legitimate public 

purpose; (2) whether it uses means that arc reasonably necessary to achieve that purpose; and (3) whether it is unduly oppres

sive Oil the landowner. Id. See generally Talmadge, supra note 108, at 894-901 (historical treatment oftiue process constraints 

on the police power in Washington). 

JEN.3J9.J. Proffering other case law, Overstreet and Kirchheim mistakenly conclude that 'Washington cases ... address the con

stitutional purpose of Washington's vested rights doctrine by equating vesting protections with yet another due process concept, 

the prohibition against retroactive legislation. ' Overstreet & Kirchheim, supra note 11, at 1072. Overstreet and Kirchheim 

premise this conclu. .. ion on S1m,e ex reI. Hardy y. Supe.rio.Lc;Q..\l!1:. 155 Wash. 244, 248, 284 P", .. 93,}>'~ (1930). Overstreet & 

Kirchheim, supra note 11, at 1072 n.165. Although Hardy speaks to the prohibition against retroactive legislation, it does not 

mention the due process clause, and speaks of constitutional protections only in contrast to vested rights: 'If an ordinance 

relates to a subject-matter within the competency of the municipal corporation and is enacted in the manner prescribed, the 

general rule is that the courts will not interfere unless it appears on its face that it is arbitrary, oppressive, or impairs some vested 

right or contravenes some constitutional provision.' Hardy, 155 Was}:!. at2?O.L284 P. at 95 (quoting McQuillin on Municipal 

Corporations (2d ed.), § 840) (emphasis added). Furthennore, as Overstreet and Kirchheim themselves point out in a different 

context, Hardy is not a land use vested rights decision and does velY little to illuminate the land use doctrine alulounced nearly 

a quarter-century later. See Overstreet & Kirchheim, supra note 11, at 1074 n.173, 1075 n, 179. 

fEN3401. Overstreet & Kirchheim, supra note 11, at 1092-93. 

JE...N34lJ. Td. at 1093. 

If.NJ4.fJ. See Mission Springs, IllC ,_y,.C~W of Spokane. 134 Wash.,'?'Q .?4:L265. 954 P.2d 250, 258 (1998). 

[FN343]. See generally Wash. Rev. Code § 36.70B (2000) (establishing parameters for local land use permitting procedures). 
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[ENJ4:l-J. See M.ission ~rings, 134 Wash. 2d at 947, 954 P .2d at 250. See Overstreet & Kirchheim, supra note 11, at 1092-92 

nn.299 & 302 (invoking Mission Springs). 

[FN345). Mission Springs, 134 Wash. 2d at 962, 954 P.2d at 2.,l! (emphasis added). 

[FN3"l:61 rd. at 962 n.15, 954 P.2d at 257 n.15 (emphasis added). 

[FN348J. See Int'l Conference of Building Ofticials, I Uniform Building Code app. §§ 3302-3318, at 1-407 to 1-412 (1997) 

(excavation and grading); Wash. Rev. Code !Ll2.,.27 JUl (2000) (adopting Uniform Building Code as state standard); Wash. 

Admin. Code § 51-40 (1999) (tailoring Unifonn Building Code to Washington). 

[FN3~9J- Overstreet & Kirehheim, supra note 11, at 1094. 

[FN3.SQ). Id. 

J£N~~lJ. Settle, supra note 22, ~ 2. 7(b), at 42. 

IFN3521. Id. at 42-43 . Overstreet and Kirchheim laud Professor Settle as 'undisputedly one ofthe most prominent commen

tators 011 Washington land use law. ' Overstreet & Kirehheim, supra note 11, at 1076. 

[FN353]. Delaney & Vaias, supra note 320, at 29 (quoting Board of Regents v. Roth, 408 U.S. 564, 577 (992). See Overstreet 

& Kirchheim, supra note 11, at 1045 n.6 ('This outstanding piece of scholarship is one of the most important articles every 

written about vested rights. '). 

£lli?.i41. See Integration of Growth Management Planning and Environmental Review, eh. 347, 1995 Wash. Laws 1556 

(codified at Wash. Rev. Code § 36_70B). 
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archaeological sites but neglected to consult with DAHP on 
the potential for an archaeological fi.nding. The landform at 
issue displayed the exact same environmental qualities as 
the major find in Port Angeles. The consultant, not being 
an archaeological expert, did not make the determination 
for a.potential archaeological firlding. The project impacted 
both cultural material and human remains resulting in 
additional expense for the local POO and its customers. 
An archaeological survey in advance of the project would 
have identified the cultural materials and human remains 
early, allowing the agency and the PUD to avoid areas of 
concern. The project would have stayed on time and within 
the original budget. 

Some projects have impacted archaeological sites but 
continued as if they did not exist. This has been a major 
mistake. Our agency of ten receives reports of an:haeological 
sites and human remains on construction sites. We have 
been contacted by construction wqrkers, passersby, local 
archaeologists and tribal members who have noticed cul
tural material in construction spoils or in trenches. Ignoring 
cultural material in a construction site is not just illegal, 
it can have severe financial repercussions in time, money, 
and local and tribal relations. 

V. Conclusion 
Archaeology is the study of OtU" past, all our past. The 

cultural and paleo-environmental data that we retrieve 
from archaeological sites, whether they are from the JUne
teenth century, or ten thousand years ago, are individually 
unique and can never be replicated. It is this individuality 
and distinctiveness that makes their careless loss so diffi
cult for the tribes, the scientific community and often, the 
general public. Archaeological sites are found all over our 
state's landscape although some areas, such as proximity 
to water systems, increase the likelihood for both finding 
a site and finding a site that is considered culturally and 
scientifically Significant. Consultation with state Depart
ment of Archaeology and Historic Preservation, local 
historical organizations and tribal governments is not only 
required under federal and state laws [which state laws?; 
last paragraph of Section ill says consultation with tribes 
is not required under state law] , it is critical to prevent
ing surprises during construction. Finally, it is important 
to remember that preservation of our archaeological and 
historic heritage is not only very popular with the public, 
it is simply the right thing to do to further our cultural, 
educational and scientific endeavors. 

For further reading on the history of the National 
Historic Preservation program, archaeology in Washington 
state and the River Basin Surveys, see: Keeping Time: The 
History and Theory of Preservation in America by William J. 
Murtagh; Middle Missouri Archaeology by Donald J. Lehmer; 
and Archaeology in Washington by Ruth Kirk and Richard 
Daugherty. For further information on federal and state 
laws, see: www.achp.gov and www.dahp.wa.gov. 

Dr. Allyson Brooks is the Director of the Department of Ar
chaeology and Historic Preservation and the State Historic 
Preservation Officer. She also teaches historic preservation law 
throughout the United States for the National Preservation 
Institute. Previously Dr. Brqoks was the architectural historian 
and the historic archaeologis~for the Minnesota Department of 
Transportation where she balanced protecting historicproperties 
with the delivery of transportation projects. Dr. Brooks was the 
staff archoeologist for the South Dakota Historical Preserva
tion Center and hos worked for the U.S. Forest Service and the 
National Park Service. Dr. Brooks ooids a Ph.D. in anthropol
ogy from University of Nevada, a MPA from the University of 
Washington, a Certificate in environmental regu~tion from the 
University of Washington, an M.Sc. in industrial and historical 
archaeology from Renssewer Polytechnic Institute in Troy, N. Y., 
and a B.A. from McGill University in Montreal, Canada. 

4,bhey·Road£NofaRQild()\ltofO#r·· 
Vestedrught~'Iiii~kef· 

i}/Roger wyrine,SeattleCity Attorney;s Office . 

I. Introduction 
At the heart of Washington's half-century-old vested 

rights doctrine is a simple-sounding rule: a developer en
joys the right to have local government consider a land use 
permit application under the law in effect on the date the 
developer submits a complete application. This, the theory 
goes, stri.kes a balance between the public's interest in being 
able to amend and apply development regulations to meet 
changing circumstances, and developers' interest in haVing 
a measure of certainty about the rules with which they must 
comply. Furthermore, by focusing on the bri gh t line of the 
complete application date, the doctrine is designed for easy 
application, even if it results in a rule that is more favorable 
to developers than the vested rights doctrine adopted by 
most other states, where equitable principles may allow 
governments to apply new (ievelopment regulations even 
into a project's construction phase. 

That's the theory. In practice, Washington's vested rights 
doctrine has given rise to a host of questions that neither 
the judiciary nor the Legislature has resolved cleanly. We 
are left with a doctrine that, although designed to provide 
clarity and fairness, remains confuSing and contentious. l 

The Washington Supreme Court' 5 latest foray into the 
vested rights thicket is Abbey Road v. City of Bonney Lake, 
_ Wn2d --' 218 P.3d 180, 2009 WL 3210388 (Oct. 8, 
20(9). Although the case did not present an opportunity 
to untangle the doctrine, it alJowed the Court to address 
two persistent questions that plague this body of law: 
(1) to what permit applications does the doctrine apply; 
and (2) what role does due process play in the doctrine? 
This article summarizes the historical background of these 
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questions, explains how they shaped the resolution of Abbey 
Road, and offers reasons for remaining skeptical about the 
simplicity of the lessons Abbey Road offers for the future. 
This article concludes, as does Abbey Road, with a call for 
legislative reform of the vested rights doctrine. 

IL The Backgro~d: Two Persistent Questions 

A. To what permit applications does the doctrine 
apply? The on-again-off-again extension of the 
doctrine beyond building permit applications. 
The Washington Supreme Court articulated our vested 

rights doctrine in the 19508, when developers faced a nar
rower array of potential land use permits than they do 
today. As originally conceived, the doctrine applied only 
to applications for building permits because that was the 
point the Court felt best demonstrated the developer's 
substantial change in position to commit to the project. 
Hull v. Hunt, 53 Wn.2d 125, 130,331 P.2d 856 (1958); State 
ex reI. Ogden v, City of Bellevue, 45 Wn.2d 492, 495-96, 275 
P.2d 899 (1954). 

From 1968 through 1977, as land use regulations be
came more complex, the judiciary consistently extended the 
doctrine to applications for other types of permits without 
much discuss.ion. Beach v. Board of Adjustment of Stwhom
ish County, 73 Wn.2d 343, 438 P2d 617 (1968) (conditional 
use permits); Jut/nita Bay Valley Community Ass'n 'D. City of 
Kirkland, 9 Wn. App. 59,84, 510 P.2d 1140 (1973) (grading 
permits); Talbot v. Gray, 11 Wn. App. 807, 811, 525 P.2d 801 , 
(1974) (shoreline substantial development permits); Ford v. 
Bellingham-Whalcom ClJunty Dist. Bd. o/Health, 16 Wn. App. 
709, 715, 558 P.2d 821 (1977) (septic tank permits). 

The judiciary then hit the brakes. From 1982 through 
1987, courts refused toextend the doctrine to applications for 
site-specific rezones, Teed v. King County, 36 Wn. App. 635, 
643-44, 677 P.2d 179 (1984), or to a number of applications 
related to the division of land: preliminary subdivisions, 
preliminary site plans, and binding site plans. Norco Crmstr., 
Inc. v. King County, 97Wn.2d 680,649P.2d 103 (1982); Burley 
Lagoon Improvemen tAss 'n v. Pierce County, 38 Wn. App. 534, 
540, 686 P.2d 503 (1984); Valley View Indus. Park v. City of 
Redmorul, 107 Wn.2d 621,639,733 P.2d 182 (1987). 

The Washington Legislature intervened in 1987 with 
amendments that codified the vested rights doctrine for 
applications for building permits and certain types. of 
subdivisions. Lawsof1987, ch.104(addingRCW 19.27.095 
and RCW 58.17.033).2 The Final Bill Report inaccurately 
summarized the then-existing conunon law doctrine as 
applying only to building permit applications (even though 
courts had extended the doctrine to applications for other 
types of permits), and then described the amendments' 
purpose: "The vested rights doctriI'l.e established by case 
law is made statutory, with the additional requirement that 
a permit application be fully completed for the doctrine 
to apply. The vesting of rights doctrine [sic] is extended 
to applications for preliminary or short plat approval." 

Final Bill Report, SSB5519 (Laws of 1987, ch.104). Because 
the Legislature said nothing expressly about the types of 
applications to which the doctrine does not apply, rules of 
statutory construction could support conflicting conclu
sions. On the one hand, had the Legislature intended to 
extend the doctrine beyond building permit and subdivision 
applications, it would have said so.s On the other hand, the 
Legislature presumably knew of the judicial extension of 
the doctrine beyond those two types of permits, so by not 
correctingthejudiciary, the Legislature implicitly approved 
those extensions.4 

In 1994, in Erickson & Assocs. v. McLerran, 123 Wn.2d 
864, 872 P.2d 1090 (1994), the Washington Supreme Court 
appeared to read the 1987 amendments as endorsing recent 
judicial reluctance to extend the doctrine and limiting the 
vested rights doctrine to applications for building permits. 
In Erickson, a city required developers to obtam a master 
use permit ("MUP") before the city would issue a building 
permit. The city's land use code provided that the MUP 
application would be decided on the basis of the law in 
effect not on the date of the complete MUP application, but 
on the earlier date of either: (1) the city's MUP decision; 
or (2) the complete building permit application,. which 
the developer could submit at any time during the MUP 
process. A developer argued that the vested rights doctrine 
applied to the MUP application directly- even before the 
developer submitted a building permit application. The 
Court disagreed and upheld the local code. The Court 
noted the vested rights doctrine's origin in the context of 
building permits, deferred to the Legislature's codifica
tion of the doctrine in that context, and cited the fact that 
the local code left the developer able to submit a building 
permit application, and thus to trigger the doctrine, at any 
time in the process. 

But since Erickson, Washington courts have continued 
to extend the doctrlne to applications for permits other than 
building permits. For example, courts have followed the 
doctrine's pre-legislation and pre-Erickson extensions of 
the doctrine to conditional uses and septic tank permits,6 
and have further extended the doctrine to applications for 
shoreli,iievarlances7'an "unclassified use permit,"B and 
certain planned unit developments.9 Indeed, the Wash
ington Supreme Court has continued, if perhaps only in 
dicta, to describe the doctrine as applying generically to 
all land use permit applications, not just building permit 
applications.lo 

B. What's the Constitution got to do with it? The 
confusing creep of due process into the doctrine. 
When first articulating the vested rights doctrine in 

1954, the Washington Supreme Court pointed to state equal 
protection guarantees to support a common-sense rationale 
for the new doctrine: local officials should apply the law 
as written when an application is submitted, rather than 
invent new standards for each application. Ogden, 45 Wn.2d 
at 495. Deyond that one reference to equal protection, no 
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reported decision mentioned constitutional protections as 
a reason for Washington's doctrine or its parameters in the 
first three decades of the doctrine's existence. 

The Washington Supreme Court injected due process 
considerations into the doctrine through a pair of decisions 
in the late 19805. Valley View, W7 Wn.2d at 639 i West Main 
Assocs. v. City of Bellevue, 106 Wn.2d 47, 51-53, 720 P.2d 
782 (1986). In both, the Court began from the premise that 
the vested rights doctrine would be triggered only by the 
filing of a building permit application. At issue in both 
cases were attempts by cities to erect obstacles to filing that 
application - obstacles that took the form of requirements 
to obtain a number of other permits for a project before 
submitting a complete building permit application. In 
both instances, the Court invoked notions of due process 
to invalidate those obstacles. 

Unfortunately, subsequent case law cited these deci
sions incorrectly for the proposition that due process con
cerns shaped the origins and parameters of the doctrine 
itself, not just the manner in which the doctrine, once cre
ated, is applied. These dicta take the form of assertions that 
the doctrine either provides" a I date certain' standard that 
satisfies due process requirements," Erickson, 123 Wn.2d at 
870, or "is based on constitutional principles of fundamental 
fairness." Vashon Island Comm. for Self-Government v. King 
County Boundary Review Bd., 127 Wn.2d 759, 768, 903 P.2d 
953 (1995). Because of such dicta, the role of due process in 
the vested rights doctrine remains a source of confusion. 

In. How the Questions Shaped the Result in 
Abbey Road . 
In Abbey Road, the Court wrestled with the questions 

of the reach of the doctrine to permits other than building 
permits and of the role dlle process plays .in the doctrin~. 
Th~A~y~pi>#i~1~ptplRpl1d.~pplied .~orIlPpro\,al ·of •. a.site . 
plan fo~a~rgere:sider~a1prO)ect tha.twouldllltlmately 
reqit~ lJu.ilc!jng~t~~ ··li~· .velL the 'geveloper,wh9~
lieve:dthat the 1 ocaJ cityreqwred deve16persloiJbtilin site 
plMapPIPYaI bef()l'¢~uP~tting puildiI'\gp~~t'~pplic~" 
BOris,mel notsllbmit'a!Yuilrli.ngperrrtitapplicatiolJ: The 
City denied the application on the basis of development 
regulations adopted after the developer applied for site 
plan approval.~ee Abbey Road, 218 P.3d at 181-82, 185. 

The five~lnen\ber ~bbey Rnad majorityrejettedthe de~ 
veloper'sarguJrieritthat the vestedrlghtS dciclririesh6uld ·· 
extend' to an 'application for site plan approval.11 Rather 
than rely on pre-vesting-Iegislation case law that directly 
refused to extend the doctrine to applications for site plan 
approvals, 12 the majority focused on two other sources of 
authority. First, the Court pointed to RCW 19.27.095(1) -
the 1987 statute that codified the doctrine in the context of 
building pennit applications. The majority concluded that 
the statute" codified. " judicially recognized principles" that 
the building permit application is the appropriatejuneture 
to invoke the vested rights doctrine for a project, and that 
certain attempts "to expand the common law vesting doc-

trine" to other applications have been "superseded" by the 
statute. Abbey Road, 218 P.3d at 183-84. Second, the majority 
looked to Erickson, the 1994 decision that first applied the 
1987 statute, to conclude that, "in the absence of a local 
vestingordinancespecifyinganearliervestingdate ... ,then 
RCW 1927.095(1) is the applicable vesting rule" regardless 
of the size and complexity o£ the project and the regulations 
applicable to it.ld. at 183. Accord id. at 187. 

The Abbey Road majority also rejected the argument that 
the city denied the developer due process by preventing 
the developer from fiUng a building permit application 
until after the site plan approval process was complete. 
ld. at 184-87. The developer relied on West Main, the 1986 
decision that invoked due process concerns to deem uncon
stitutional a local land use code that required a developer 
to obtain a number of pennits before submitting a building 
permit applicati9n. See 106 Wn.2d at 51-53. Themlljority 
distinguished the 'code in West Maiit 'becallse the code 

. challenged in Abbey Road had no provision. precluding the .. 
developer from :fi.1inga buildirig permit application along 
with the site plan appliCation, and city officials testified 
that the city offered an integrated permit processing op
tion that would have incorporated a building permit ap
plication - an option the developer did not follow. Abbey 
Road, 218 P.3d at 185, 186-87. To the majority, the developer 
"elected to proceed by obtaining site plan approval before 
applying for a building permit and cannot argue that its 
interpretation of the process it chose makes that process 
unconstitutional." Id. at 187,13 

IV. Abbey Road's Lessons for the Future 

A. The doctrine applies only to building permit 
applications. Maybe. 
Abbey Road articulates Washington's statutory vest

ingrUleiIl simple terms: no :qtatter Ihenumber ofperrriits 
required for a project,andunIessalocalordinanee allows 
an earlieropportunity,thedevelopermay loekiri the law 
applicable tcithat project only by filing a complete building 
peririitapplication.ld.af187; 

If only it were that simp)e. Abbey Rixld provides no 
clarity on at least three issues that will continue to cloud 
this rule. First,does Abhey Road overrule pre-and . post- . 
EriCkSon case law that extended the common law doctrine 
to applications for permits other than buildingpennits? On 
the one hand, Abbey Road suggests that Erickson itself over
ruled such case law, and that the 1987 statute, by fOCUSing 
on the building permit application. superseded any case 
law that purported to expand the common law doctrine 
to other types of applic~tions.l4lndeed, contrary to a slew 
of d octrine-expandirtg case law, Erickson proclaimed: II Our 
vested rights doctrine is not a blanket rule requiring cities 
and towns to process all permit applications according to 
the rules in place at the outset of the permit review." Erick
son, 123 Wn.2d at 873. On the other hand, Erickson did not 
expressly overrule prior case lawi it merely distinguished 
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two earlier cases on their facts. Id. at 871-73. Furthermore, 
even if the 1987 statute and Erickson effectively superseded 
or overruled pre-Erickson case law, Washington courts did 
not appear to understand that point until Abbey Road - as 
discussed above, in the 15 years from Erickson to Abbey Road 
- courts continued t<tfoUow prior case law, to expand the 
doctrine further, and to describe the docbine as applying 
to all types of permits. Abbey Road could have provided 
much-needed clarity by overruling contrary authority. 
Instead, it added another piece to a confusing and often 
contradictory. patchwork of law. 

~SPIJ9.;b!Jw(1~ ·tll~yestedrightsdoctrineappl y 
where no m:uldliigpemiit lsrequired,such asa proposalto 
change'anexiStlilgstru.ctUre frOmoite type oIuse to another 
without any constructioil7Although that question was not 
presented in Abbey Road, the rule the decision announces 
seems to suggest that applicants for use-only permits may 
never freeze the law in place for government consideration 
of their proposals. 

Finally, the rule announced in Abbey Road is consistent 
with one amendment adopted in 1987 (RCW 19.27.095(1), 
which codified the vested rights doctrine in the context 
of building pennit applications), but it takes no ac
count of the other amendment adopted at the same time 
(RCW 58.17.033(lt which codified the doctrine in the 
context of subdivision applications). See Laws of 1987, 
ell. 104. It is diffiCult to reconcile the language of the two 
amendments, andthesubdivisi()Il alllelldment has given .. 
rise to a lirie of cases thiltthi"ecitens to freeze an law govem~ , 
ing applications for all permits req1.lfrt:!d fora project atthe .. 
time ofa ·Completesubdivision· applicatioi1.ls Abbey Road 
had no reason to tackle the issue or subdivision vesting, but 
that issue will continue to complicate attempts to extract 
and apply a simple rule from Abbey Road. 

If nothing else, Abbey Road underscores judicial defer
ence to the Legislature's shaping of Washington's vested 
rights doctrine, even though the judiciary bore and raised 
the doctrine for more than three decades as common law 
without any statutory interference. See Abbey Road, 218 
P.3d at 183, 184. Even the Abbey Road dissent expressed no 
quarrel with the majority's premise that RCW 19.27.095(1) 
creates the default vesting rule and may supersede a 
contrary common law rule. See, e.g., id. at 191 (Sanders, J., 
dissenting; arguing that the majority misapplied the details 
of RCW 19.27.095(1)). 

B. Due process has something to do with it, and may 
provide a safe harbor for some situations. 
Abbey Road highlights, evenif it does not clearuy resolve, 

two of the constitutional dimensions of the vested rights 
doctrine. One of those dimensions is the role due process 
should play in the doctrine. On this question, Abbey Road 
equivocates. On the one hand, the decision relegates due 
process concerns to their proper place: as a limitation on the 
application of any vested rights rule that has been adopted, 
not on the parameters of the rule that must be adopted in 

the first instance. As played out in Abbey Road, the right to 
lock in the law through a building permit application flows 
from a statute, and the due process clause is relevant only 
to the question of whether a local jurisdiction has unduly 
oppressed a developer trying to exercise that statutory 
right. See id. at 184-87. . 

On the other hand, Abbey Road's introduction to the 
vested rights doctrine repeats unsupported platitudes from 
1980s case law - that the doctrine "ensures" due process 
under the law and "recognizes" a ~dard that satisfies 
due process requirements - suggesting that due process 
concerns prompted or shaped the docbine in the first 

. instance and continue to do so. ld. at 183.16 Judicial clarity 
on the proper role of due process concerns in the vested 
rights doctrine therefore remains elusive. 

The other constitutional dimension of the doctrine 
tackled by Abbey Road is the line dividing local land use 
codes that run afoul of due process protections from those 
that do not. Abbey Road seems to recognize a safe harbor: 
as long .<1$. a J9cal jl,lrisiliction allows a developer to file a 
building permit application at anytime in the permitting 
process, there is nod\le processviolation.As illustrated by 
the facts of Abbey Road, aloc~ iwis4i<:ti()I\may lind shelter 
in the safeharbor:by. showing only thatits regulations do 
notpreventsimultaneousfllingofmultiplepermitapplica~ 
tions for a project and offeringt~timony from staff thatthe 

. j\lrisdiction allq""s fU'),il1.t~graleQ~treviewprocess. 
But what about projects for which only a use permit, 

but no building permit, is required? In those situations, 
are local codes unconstitutional per se if they do not allow 
a way to freeze the law under which applications for non
building permits will be assessed? Or does the due process 
clause offer no protection to developers who need not file 
a building permit application? Abbey Road had no reason 
to address these questions because a building permit was 
ultimately required for the development at issue there. 
Nevertheless, questions like these will continue to com
plicate a doctrine designed to provide clarity. 

V. Conclusion: Can the Legislature Reform the 
Doctrine? 
Abbey Road concludes by directmgarguments for chang

ing the vested doctrine to the Legislature, wruch is better 
suited than the judiciary toreform the doctrine. Id. at 187-88. 
We should take the Court up on this invitation. 

There are many ways thatthe Legislature could reform 
the doctrine.17 Focusing just on the questions presented in 
Abbey Road, one reform could be to allow each complete 
permit application to lock in the law applicable to assess
ing that application (but not to future applications for the 
same project) and require all local jurisdictions to allow 
consolidated review of all types of permit applications 
required for the same project.1S 

This reform would enhance certainty for all land use 
decisions and would leave actual developers, but not 
speculators, largely in control of their own fate. To the 
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extent a developer is ready to proceed to actual develop
ment, the developer could subn1.it multiple applications 
for the same project and lock in the law applicable to all 
of them. But to the extent a developer is attempting to 
speculate by securing only preliminary permits before sit
ting on the l'roject to a wait bettEr market conditions to sell 
or complete the project, the developer would have to run 
the risk that local law might change in a way that thwarts 
his or her speculation. 

As a practical matter, this reform would retain the 
traditional focus on the building permit as the key event
because a building permit is usually required at the end of 
the permitting process, the law applicable to that permit will 
usually be the law that ultimately controls the development. 
As a legal matter, this approach would provide an answer 
to use-permit-only developments, where no building per
mit is required - the last use permit application submitted 
would lock in the law for the development. 

TIris reform would supplant due process case law 
with clear statutory language. If the Legislature required 
all jurisdictions to conduct consolidated permit review at 
a developer's request, failures to heed that requirement 
could be reviewed by courts as questions of clear statutory 
rights, not relatively murky constitutional ones. 

This reform would be only part of what should be a 
broader vested rights reform effort. As with any change, 
this would engender debate. But to achieve a better measure 
of the certainty and fairness that the vested rights doctrine 
was created to provide, we should welcome that debate. 

Roger Wynne is an Assistant City Attorney in the Land Use 
Section of the Seattle City Attorney's Office. Roger began his 
career with Preston Gates & Ellis LLl?, where he first wrestled 
with Washington's vested rights doctrine. Roger has served on 
the Executive Committee of the WSBA Environmental and Land 
Use Law Section and chaired the WSBA Court Rules and Proce
dures Committee. He is currently VICe President oj the Board of 
the Northwest Justice Project, and is a frequent speaker on umd 
use and court rules topics. After graduating from Yale Univer
sity with a degree in history, Roger earned a master's degree in 
environmental policy alld a law degree from the University oj 
Michigan. The views expressed in this article are Roger's, not 
necessarily tJwse of his clients or COlleagues. 

This article will not attempt to explain the details of Washington's muddled 
vested xights doctrine. For that '''PlanatiGl\. please see Roger Wynne, Washing· 
ton's ~Ied Rights Dod";"": HmJJ Wt Have Muddled a Sin,p/' Cmlapt.nd How We 
Can Reclaim It, 24 ~.ttle V.L,Rev. 851, 855·916 (2001) ("Wynne"). 

2 For a fuller explanation of these amendments, and the C01lfuslng picture they 
paint. see Wynne 81899·905. 

3 &. !WUTTJ. /ohnsD/l.l22 Wn.2d 829,836,864 P.2d 380 (1993) (~Leglslative inclu· 
sian of certain \tems In a cateSCry implies that other items in that category are 
intended to be excluded."). 

4 Set Statev. Bohic,140 Wn.2d 2.50, 264, 996 P.2d 610(2000) ("absent an indication it 
intended to ovett11k. particularinterpretation, amendmentsaze presumed lobe 
consi.'\Ient with previous judiclal decisions"), ~ Firusl Bill Report's inaccurate 
SUInInaty of the common law doctrine asapplyingonly to building permits could 
suggest tha~ contrary to this rule of construction, the legtslatuxe was unaware 
of judicial extension of the doctrine beyond bUilding permit appUcations. 

5 Caswell 1/. PitT« Corurly. 99 Wn, App. 1~ 197, 992 P.2d S34 (2000) (noting that 
the local hearing examiner and the Superior Court determined that the doctrine 
applied to conditional use permits, but not facing that issue on appeal). 

6 Th"",/o/I Calmly R.enllll Owners v, Thurston County, 85 Wn. App. 171, 182, 931 

. 7>i1t!~I~*~ 'D(~#S.~n'f~ 1~~~II,~,~ ~2.i;;o 
Nort~ KiIs4p Coord. C"""ciI v. s..-, lOB Wn, App. 1028,2001 WL 1155774 (un
publlahed). 

9 AJ;sodgtion ofRllT01 Residents v. KilsAp Collflty, 141 Wn.2d 185, 192·95, 4P.3d 115 
(2{)00); Schneider Homes, Inc. v. Xmt, 87 Wn. App. 774, 942 P.2d 1096 (1997). The 
emulsin lhese decisions extended the doctrl"" to planned united development 
applications "linked" toapreUmlnarysubdivisinn appllcation.Thla flowed from 
the courts' interpretation of RCW 58.17.033(1). which extended the doclTine to 
subdivision applications. 

10 &., •. g., Qll/Idnml Corp. Po S!Jlu Growth MJrnagtltmlt Hearings BIL, 154 Wn.2d 224-
240, UO P.3d 1132 (2005) ("The vested rights doctrine establishes that lind use 
applications vest on the date of o-ubmission and entitle the developer to dh1de 
and develop the land In accordanlle with the statutes and ordinances In effect 
on that date."); Noble MR1IQT Co, '" Pier-a CO"nty. 133 Wn.2d 269, 275, 943 p.2£! 
1378 (1997) (''In Washington. 'IIESting' ~ gene<ally to the notion that. land 
use application, under the proper conditions, wilt be consid~red only under 
the land use stabiles and ordinances in effect at the Ibne of the applkation's 
6Ubmissionn. 

11 Threejusti<.'e9 joined themaj<rilyoplnionand threedissenled ,As d escri>ed below, 
the two conruning justices agreed with the majority in all relevant Xespect8, but 
wrote separately only to acknowledge the delleloper's cona!m about the lack 
of clarity in tit. local permitting process. 

12 VaUty Vrnn, 107 Wn.2d at 639 (binding site plans); BllTfcy LAgoon, 38 Wn. App. 
aI S40 (preUminary site plans), 

13 The ,tw(! c:onCU1'ring justl~a~ th.at the<!e,~oper'.s "ta.ilure ·to submit a 
.• . bui.lqiJlg Pe.1fultappllcatiOitiS 'fatal to· p.' iovidingreliei.. .. ",but~te~~.teJy 

· tQ:Il.;mow.~ the:cJt!Y~lopef'~~legiti.Jniole co~cem"aboutthe clarity of the 
diy'spemuttlngpri>oess. 218 P.3d aI188, 

14 Su, ~.g" ill. aU8' n.8{"[1he dl!'Yeloper] a.rgues thatweshould exp.and the vested 
rights doctrine based on case law (both pre· and post·E,ickson that extended 
the doctrine to applications for permitli other than building permits]. Again, in 
Ericks"". we considered and rejeded similar argument ..... "); id. at 154 ("Even 
if VictoriR To.,.r (P'ship v. City of Sellltl •• 49 Wn. App, 755,74'; P2d 1328 (1987)] 
can be read to expand the common law vesting doctrine to MI.lP applications. 
it has been superseded by RCW 19.27.095(1) and Our analysis In t:riclcson."). 

15sagi~.ri!IIYWyil~.t .&99,.91~. 
16 For anarSum~tihat ~ ;,.,stedrlghts doc:trim is not shaped, either historically 

or legally. by due pl'OC<!SS concerns. see Wynne at 934-39. 
17 For .. fuller exploration 01 potential legislative reform of the doctrine, see Wynne 

at 91&-39. 
1B Adopted In 1995. RCW 36.70B.120(1) requim mast Wa,shington jurisdictions 

to allow developers to submit multiple pennitapplications lor a given project 
Simultaneously and to process them in a consolidate,j manner. S"" LaW5 of 
1995, ch.347, § 418, Bul the requirtment applies only to the largest and fastest· 
growing counties and cities.stt RCW 3670A04O(1).and aUowslocal jurisdictions 
to exempt a number 01 permit types - including building permits - from the 
consolidated permit review process, &e RCW 36.708.140. 

"Wet Growth": Exploring the 
Intersection Between Water Resources 
and Land Use Law in Washington 

By Tadas Kisielius, GordonDerr LIP 

I. Introduction 
It is a generally accepted principle that use and de

velopment of property depend on water supply. To some 
degree, ail uses of land, whether residentiat commercial, 
industrial or agri' .ultl,u'al, require water. Similarly; those 
uses of land have the potential to adversely impact water 
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o~ KlI't""\ CITY OF KIRKLAND f ~ CJ Planning and Community Development Department 
~~i' 123 Fifth Avenue, Kirkland, WA 98033 - (425) 587-3225 
"I~"'INO"C www.kirklandwa.gov 

Permit Application: 

Location: 

Applicant: 

Project Description: 

Review Process: 

Project Planner: 

SEPA Determination: 

aty File SHRll-00OO2 - Potala Village Mixed Use Development 

1006 and 1020 Lake Street South and 21-1otn Ave South (Parcel 
Nos. 9354900220, 9354900240 and 0825059233) within the 
Urban Mixed Shoreline Environment DeSignation. 

Lobsang Dargey 

Mixed use development containing 6,000 square feet of 
commercial space on the ground floor and 143 residential units 
on the upper floors with parking underground and behind the 
ground floor commercial space at a building height of 30 feet 
above average building elevation. Approximately 53 feet of the 
western portion of the site is within 200 feet of the ordinary high 
water mark of the Lake Washington. The site does not abut the 
Lake and is separated from the lake by a major arterial and 
existing residential development. FNe residential units, a portion 
of commercial space, up to 25 feet of the building, a sidewalk 
and landscaping would be located in the shoreland area. The site 
contains contaminated soil and underground storage tanks, 
possibly within the shoreland area, from the eXisting dry 
cleaners and a prior gas station. 

Process I, Planning Director decision 

Teresa Swan, g;wan@kirklandwa.gov, 425-587-3258 

A Determination of Non-Significance CDNS) was issued on 
06/15/2011. The DNS was withdrawn and a Determination of 
Significance was issued on 08/04/2011. The project was placed 
on hold for six months until the applicant decided to move 
forward with preparation of a Draft Environmental Impact 
Statement (EIS). A Draft EIS was issued on 07/12/12, and a 
Rnal EIS was issued on 11/02/12. 
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Department Decision: Approval with Conditions 

Eric Shields, Director 
De rtment of Plannin 

Decision Date: January 17, 2013 

Potala Village 
File No. SHRll-00002 
Page 2 

Appeal Deadline: 21 days after Department of Ecol receives this decision (date of filing) 

Pursuant to RCW 36.708.130, affected property owners may request a change in valuation for 
property tax purposes notwithstanding any program of revaluation. 

Shoreline Permit and Relationship to Other Codes and Ordinances and to EIS 

A Shoreline Substantial Development Permit (SOP) is issued under the authority of the Shoreline 
Management Act (SMA) of Chapter 90.58 RCW and Chapter 173-26 WAC. A SDP must be consistent 
with the Shoreline Management Act (SMA) as implemented in the City's Shoreline Master Program 
(SMP). The City's SMP consists of the following documents: 

• Shoreline Area Chapter of the Kirkland Comprehensive Plan 
• Chapters 83 and 141 of the Kirkland Zoning Code (KZC) 
• Kirkland Restoration Plan 

A SOP must be found to be consistent with these three documents, where applicable. The 
Restoration Plan does not apply since the proposal does not abut the Lake. Other development 
regulations, construction codes and chapters of the Comprehensive Plan are not under the authority 
of the SMA and local SMP so a decision on a SOP does not include a review of those for conSistency 
or compliance. Any future building permit application associated with an approved SOP is subject to 
all applicable regulations in the KZC and Kirkland Municipal Code (KMC). Pursuant to RCW 
19.27.095(1), the building permit application will be subject to the zoning and land use control 
ordinances in effect on the date that a fully complete application is submitted. 

As stated in Chapter 90.58.RCW and KZC 83.20, the SMA and the City's SMP applies only to those 
lands or portions of land extending landward 200 feet from the ordinary high water mark of Lake 
Washington and those lands within wetlands that drain into the Lake called "associated wetlands." 
The City does not have the authority to apply its SMP to those portions of a property that are outside 
of the shoreland area, except in the following limited circumstances: 

(1) Temporary erosion control measures, storm water detention, water quality treatment and 
storm water conveyance facilities apply to the entire site; 
(2) Pursuant to KZC 83.190.1.b, density within the shoreland area may be based on the total 
square footage of the units within the shoreland area using the average unit size in the 
development; 
(3) Pursuant to KZC 83.190.4.a.2., the portion of the building with the shoreland area must 
meet the maximum allowable height regulation in KZC 83.180 based on calculating the 
average building elevation for the entire site; 
(4) Pursuant to KZC 83.190.3.a.3., the lot coverage calculation may be based on the entire 
site or only the portion of the land within the shoreland area; and 
(5) Parking stalls required for the uses within the shoreland area may be located within the 
development that is outside of the shoreland area. 
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The Potala Village EIS was issued under Title 24 KMC and the State Environmental Policy Act (SEPA) 
Chapter 43.21C RON. The Final EIS identified many mitigating measures. Only those mitigating 
measures that address issues under the authority of the City's SMP, however, can be a condition of 
the SOP permit and addressed in this deciSion. The SEPA Responsible Official may impose any of the 
mitigating measures identified in the Final EIS on any future building permit associated with the SOP. 

Appeals 

Appeals of the City's decision may be filed witl1 the State Shorelines Hearings Board as set forth in 
RON 90.58.180. A 21-day appeal period begins on the date that the Department of Ecology receives 
the City's decision, referred to as the "filing date." In the event of an appeal, the Department of 
Ecology will notify the CIty and the applicant of the appeal. Construction pursuant to a permit shall 
not begin or be authorized until 21 days from the date of filing as defined in RCW 90.58.140 or until 
appeal proceedings are terminated if there is an appeal. 

I. CONDmONS OF APPROVAL 

1. This application is subject to the applicable requirements contained in the shoreline 
regulations of KZC Chapters 83 and 141. In addition, for the building permit aSSOCiated 
with the SOP, the applicant is also subject to the applicable requirements of the Municipal 
Code, the building and construction codes, including the fire code, and the Zoning Code. 
Attachment 24, Development Regulations, is provided in this report to familiarize the 
applicant with some of the shoreline regulations. It is the responsibility of the applicant to 
ensure compliance with all applicable provisions contained in KZC Chapter 83. When a 
condition of approval conflicts with a development regulation in Attachment 24, the 
condition of approval shall be followed. 

2. With the building permit submittal, the applicant shall provide the following: 

a. Final plans that reflect the lot size shown on the survey (see Conclusion II. S below). 

b. Final calculations for meeting the maximum allowable density within the shoreland area, 
lot coverage and building height as regulated under KZC 83.180 (see Conclusion V.S.2. 
below). 

c. Final building material details with no reflective or mirrored materials for any portion of 
the building within the shoreland area as regulated under KZC 83.390.3 (see 
Conclusions IV.SA. and V.B.l. below). 

d. Parking plan that shows a reduction in the number of on-site parking stalls to the 
minimum required for the proposed uses pursuant to KZC 105045 and/or 105.103 and 
based on the parking analYSis in Section 3.4 of the Final EIS. A reduction in the number 
of parking stalls is identified as a mitigating measure in the Final ErS, Section 1.6 in 
Attachment 25 (see Conclusion V.B.3). 

e. Screening plans for any outdoor storage and garbage and recycling receptacles to be 
located within the shore/and area and which would be visible from any street or public 
area defined in KZC 83.80.94{ or public park as regulated under KZC 830450 (see 
Conclusions IV.S.4. and V.B.l. below). 

f. Screening plan for roof top mechanical equipment located within the shoreland area 
and visible from Lake Washington or a public use area defined in KZC 83.80.94 and as 
regulated under KZC 83.450 (see Conclusions IV.SA. and V.B.1. below). 
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g. lighting plan and photometric site plan for all exterior lights located within the 
shoreland area as regulated under KZC 83.470. The plan shall show the lighting 
directed downward and have "fully shielded cut off" fixtures as defined by the 
Illuminating Engineering Society of North America or other appropriate measures. 
Exterior illumination of building fa~ade within the shoreland area to enhance 
architectural features is not permitted (see Conclusions rv.B.4. and V.B.l. below). 

h. Temporary lighting plan for the construction phase meeting KZC 83.470 to reduce glare 
on adjacent properties and as identified as a mitigating measure in the Final EIS, 
Section 1.6 in Attachment 25 (see Conclusions IV.B.4. and V.B.l. below). 

i. Final storm water plan with provisions for temporary erosion control measures, storm 
water detention, water quality treatment and storm water conveyance facilities as 
regulated under KZC 83.480 and in accordance with the City's adopted Surface Water 
Design Manual (see Conclusions IV.B.3. and V.B.l. below). 

3. The applicant shall take the following actions to ensure that site remediation meets the 
Washington Department of Ecology's Model Toxics Control Act (MTCA) rules and 
underground storage tanks removal regulations (see Conclusions IV.B.S. and V.BA. below, 
and Draft EIS, pages 3.2-10 through 3.2-13 and Final EISt Section 1.6 in Attachment 25). 

a. The applicant shall hire a consulting firm qualified in site remediation pursuant to WAC 
173-340 and certified by the state to remove underground storage tanks pursuant to 
WAC 173-360 to develop the cleanup action plan, perform the site cleanup work and 
prepare the compliance documentation under the Department of Ecology's Voluntary 
Compliance Program. 

b. Prior to issuance of the land surface modification permit for site remediation, the 
applicant shall: 

1) Enter into a three-party contract with the dty and the aty's designated consultant 
to pay for the consultant's charges to perform a peer review of the dean-up action 
plan, compliance reports and other documentation prepared by the applicant's 
consulting firm to confirm that site remediation is in compliance with the 
Department of Ecology's rules. 

2) Submit the cleanup action plan prepared by the applicant's consulting firm for City 
approval. The City may require changes to the clean-up action plan if the City 
determines that the plan is not in compliance with the Department of Ecology's rules 
on remediation. 

c. Prior to issuance of the building permit, but excluding a shoring permit for site 
remediation, the applicant shall provide the City with. the compliance report and other 
documentation affirmatively demonstrating that the cleanup complies with the 
Department of Ecology's rules for remediation and removal of underground storage 
tanks. The City may require additional site remediation and/or changes to the 
documentation if it determines that the work and/or documentation do not meet the 
Department of Ecology's rules for remediation and removal of underground storage. 

d. A copy of the No Further Action opinion from the Department of Ecology shall be 
provided to the City as soon as it has been issued. 

e. The Best Management Practices listed in Section 1.6 of the Final EIS shall be reflected 
in the site cleanup plan and implemented in the site remediation work. See Attachment 
25. 
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D. SITE AND NEIGHBORHOOD CONTEXT 

A. ~: 

The following is a summary of the site and neighborhood context: 

Shoreline Designation Urban Mixed Shoreline Environment Designation 

Location (abuts Lake or not) Does not abut Lake Washington 

Property Size 54,509 SF based on survey and 52,601 SF based on project plan 
sheet A1.l 

Current Upland Land Use Pavement and part of a covered parking area are located within the 
and Improvements shoreland area. The remainder of the site contains a single·family 

residence, restaurant and dry cleaners. 

Current In·Water Structures N/A 

Shoreline Condit10n N/A 
(bulkhead, natural or other) 

Terrain Slopes down to the west towards Lake Street South approximately 14 
feet along the south boundary and 22 feet along the north boundary. 
About 10 feet of this grade change is contained within a steep slope 
that roughly bisects the site into east and west portions. 

Vegetation in Shoreline N/A 
Setback 

Neighboring Shoreline See below. Many of the pre--existing developments exceed the 
Designation and allowable residential density and thus are nonconforming. 
Development 

• North Residential - Medium to High Shoreline Environment Designation. 
Developed with murtifamily structures at three stories in height. 
Residential density standard is 3600 SF of land area per unit/12 units 
per acre. 

• South Residential - Medium to High Shoreline Environment Designation. 
Developed with multifamily structures at three stories in height. 
Residential density standard is 3600 SF of land area per unit/12 units 
per acre. 

• East OutSide of shoreland area. Developed with multifamily and single 
family structures at heights varying from one to three stories. 
Residential density standard is 3600 SF of land area per unit/12 units 
per acre for multifamily area and 8500 SF for single family area. 

• West Residential- Medium to High, Urban Conservancy (parks) and 
Aquatic (lake) Shoreline Environment Designations. Developed with 
multifamily and single family structures, and Marsh Park and Settler's 
Landing Park. Lake Washington is west of these developments. 
Residential height varies from one to three stories. Residential 
density standard is 3600 SF of land area per unit/12 units per acre. 
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With the building permit application, the applicant should indicate the property size 
noted on the survey for the final plans. 

III. CRITERIA FOR APPROVAL OF SUBSTANTIAL DEVELOPMENT PERMIT 

A. f.@.g£ KZC 141.70 states that Shoreline Substantial Development penn its must meet 
WAC 173-27-140 and WAC 173-27-150. The approval criteria are discussed below: 

1. WAC 173~27~140 establishes the following general review criteria that must be 
met: 

a. No authorization to undertake use or development on shorelines of the state 
shall be granted by the local government unless upon review the use or 
development is consistent with the policy and provisions of the Shoreline 
Management Act and tne master program. 

b. No permit shall be issued for any new or expanded building or structure of 
more than thirty-five feet above average grade level on the shorelines of the 
state that will obstruct the view of a substantial number of residences on areas 
adjoining such shorelines, except where a master program does not prohibit 
the same and then only when overriding considerations of the public interest 
will be served. 

2. In its approval of the City's Shoreline Master Program (SMP) on July 26, 2010, the 
Department of Ecology determined that the City's SMP, including the shoreline 
regulations in Chapter KZC 83, implement the goals and policies of the State 
Shoreline Management Act (SMA) established in Chapter 90.58 RON and 
implemented in WAC 173-26-176. Developments that meet or can be conditioned 
to meet the City's shoreline regulations and are consistent with the City's shoreline 
policies are then found to be consistent with the SMA. 

3. The proposed building height is 30 feet above building elevation (see Attachment 
5). The term "average grade" under WAC 173-27-140 is equivalent to the Oty's 
measurement for average building elevation as regulated under KZC 83.190A.a.2. 

4. WAC 173~27-150 establishes that a substantial development permit may only be 
granted when the proposed development is conSistent with all of the following: 

a. The policies and procedures of the Shoreline Management Act (WAC 173-26-
176) that outline the general goals that must be reflected in the local master 
plan. 

b. The provisions of WAC 173-27 that outline the permit review process for 
Shoreline Development Permits. 

c. Chapter 83 Kirkland Zoning Code (KZC). 

5. WAC 173-27~110, Notice Required, states that notice of application shall be given 
within 14 days of when the application is considered complete and a 3~-day public 
comment period shall be provided. WAC 173-27-110 references RON 36.708.070, 
Determination of Completeness and Notice to Applicant, which states that an 
application is complete if it meets the procedural submission requirements of the 
local government and is sufficient for continued processing even though additional 
information may be required. 

The application was submitted on February 23, 2011. The City mailed a letter to the 
applicant requesting corrected and additional information was mailed on March 18, 
2011, and then again on April 13, 2011. The applicant provided the information and 
the application was deemed to be complete on May 11, 2011 (see Attachment 26). 
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A notice of application with a 30-day comment period was provided from May 19, 
2011, through June 20, 2011. 

6. Concerns were raised after the end of the comment period that the application 
should not have been determined to be complete because Mr. Dargey has a 100-
year lease on the southern property (Parcel No. 0825059233) and the property 
owner did not sign the SOP application. Pursuant to WAC 173-27-180, Application 
Requirements for Substantial Development Permits, Subsection (1) states that "the 
applicant should be the owner of the property or primary proponent of the project." 

The City determined that Mr. Dargey is a primary proponent of the southern 
property since he has a lOa-year lease agreement. 

7. Concerns were raised after the end of the comment period that the application 
should not have been determined to be complete because the application did not 
provide information about uses adjacent to the property. Pursuant to WAC 173-27-
180, Application Requirements for Substantial Development Permits, Subsection (8) 
states that "a general description of the vicinity of the proposed project including 
identification of the adjacent uses, structures and improvements, intensity of 
development and physical characteristics" is to be included in the application. 

The application materials include a close-up aerial map extending 200 feet 
surrounding the site showing the adjacent structures and improvements, intensity of 
development and physical characteristics. Based on the aerial map, staff noted on 
the application that the adjacent uses are single and multifamily residential and 
parks. 

B. Conclusions: 

1. As discussed further below, the project is consistent with WAC 173-27-140 and 
WAC 173-27-150. The project is consistent with the applicable policies of the City's 
SMP found in the Shoreline Area Chapter of the Comprehensive Plan and is 
consistent with the shoreline regulations in Chapter 83 KZC or can be made 
consistent through conditions placed on the SOP as discussed below in Sections V 
and VI. 

2. The City determined that the information prOVided in the application materials was 
sufficient to make a determination of completeness and to continue with 
processing of the application. The application form is complete with the applicant 
signing as the proponent for the southern property and property owner of the 
northern two properties. The applicant provided information on the adjacent 
structures and intenSity of the surrounding area. 

3. The City met the requirements for processing of the application to date and 
providing public notice consistent with WAC 173-27-110, WAC 173-27-180 and 
RCW 36.70B.070. WAC 173-27-110 does not provide for a second comment period 
following completion of the requirements for SEPA or if an application is placed on 
hold. 

IV. Shoreline Policies 

Below is an analysis of the shoreline poliCies applicable to a mixed use development in an 
Urban Mixed Environment across the street from the lake. WAC 173-27-140 requires that a 
proposal be consistent with the local shoreline master program which includes these poliCies. 
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1. The following are the City shoreline poliCies found in the Shoreline Area Chapter 
of the Comprehensive Plan that are applicable to the project: 

• Pong SA-2.S: Designate properties as Urban Mixed to provide for high-
intensity land uses, including residentia~ commercia~ recreationa~ 
transportation and mixed use developments. 

a. Manage development so that it enhances and maintains the shorelines for a 
variety of urban uses, with priority given to waterdependent, water-related 
and water-enjoyment uses. Nonwater-oriented uses should not be allowed 
except as part of mixed-use developments, or in limited situations where 
they do not conflict with or limit opportunities for water-oriented uses, or on 
sites where there is no direct access to the shoreline. 

b. Visual and physical access should be implemented whenever feasible and 
adverse ecological impacts can be avoided. Continuous public access along 
the shoreline should be provided, preserved or enhanced. 

c. Aesthetic objectives should be implemented by means such as sign control 
regulations, appropriate development siting, screening and architectural 
standards and maintenance of natural vegetative buffers. 

Staff comments: Concerning Subsection a./ the project may have nonwater
oriented uses since the property has no direct access to the Lake. 

Subsection b. does not apply to the application since it does not have direct 
access to the Lake and is separated from the Lake by existing developments and 
a major arterial. 

Concerning Subsection c., the shoreline regulations of Chapter 83 KZC contain 
regulations on prohibition of reflective or mirrored materials and the screening 
of garbage receptacles/ roof top mechanical equipment and storage areas that 
should be met for any portion of the site within the shoreland area. The 
regulations on development siting and signage do not apply to the application 
since the project is upland of the Lake and does not have a required shoreline 
setback. 

• Policy SA -3.4: Incorporate low-impact development practices, where feasible/ to 
reduce the amount of impervious surface area. 

See Shoreline Area Chapter in the Comprehensive Plan for supporting text, on 
Page XVI-12 in the Plan. 

Staff cgmments: The project will be required to meet the 2009 King County 
Surface Water Design Manual, Section 5.2.1.3/ if feaSible, as determined by the 
City Public Works Department. 
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• PolicrSA-3.5: limit parking within the shoreline area. 

FaC/7ities providing public parking are permitted within the shoreline area as 
needed to support adjoining water-onented uses. Private parking facilities 
should be allowed only as necessary to support an authorized use. All parking 
facilities, wherever possible, should be located out of the shoreline area. 

Staff comments: Proposed parking is either outside of the shoreland area or 
underground. The project has no surface parking. 

• PolicySA-3.6: Minimize the aesthetic impacts of parking facilities. 

Parking areas should be placed, screened, and buffered to mitigate impacts 
through use of design techniques, such as location, lidding; landscaping or other 
similar design features to minimize the aesthetic impacts of parking facilities .... 

Staff comments: The parking for the project is fully enclosed within a 
structure. There is no surface parking. 

• Policy SA-3.7: limit outdoor lighting levels in the shoreline to the minimum 
necessary for safe and effective use. 

See Shoreline Area Chapter of the Comprehensive Plan for supporting text, on 
Page XVI-12 in the Plan. 

Staff comments: The shoreline regulations contain lighting standards to 
minimize impacts on neighboring developments and these regulations should be 
met for those portions of the project within the shoreland area. Some of the 
regulations will not apply to the project because they address lighting that 
affects the Lake or the shoreline pedestrian access easement. The project does 
not abut the Lake and is not required to have a pedestrian access easement. 

• Policy SA-7.7: Nonwater-oriented commercial development may be allowed if 
the site is physically separated from the shoreline by another property or right
of-way. 

There are several commercial properties which do not have dired frontage on 
Lake Washington, either because they are separated by right-ot-way (Lake 
Washington Boulevard NE, Lake street; and 98th Avenue N£) or by another 
property. These properties should be a/lowed a greater flexibility of uses, given 
the physical separation from the waterfront area. 

Staff comments: The project may contain nonwater-oriented commercial uses, 
such as office, since the property is separated from the shoreline by other 
properties and the Lake Street South/Lake Washington Blvd right-of-way. 

• Policy SA-IS.I: Manage storm water quantity to ensure protection of natural 
hydrology pattems and avoid or minimize impacts to streams. 
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lighting and temporary construction lighting that meet KZC 83.390.3, 83.450 
and 83.470 for those portions within the shoreland area. 

5. To ensure that (a) the project does not degrade the water quality of the lake, 
(b) site remediation is completed and (c) the underground storage tanks are 
removed in compliance with the Department of Ecology's rules, the applicant 
should: 

a. Hire a consulting flrm for the site cleanup that is qualified in site 
remediation and is certified by the State to remove underground storage 
tanks. This consulting firm should prepare a cleanup action plan prior to 
clean-up of the site, followed by a compliance report and any other 
documents once the remediation is completed. A building permit should 
not be issued, excluding a shoring permit related to site remediation, until 
the applicant has provided these documents to the City. 

b. Sign a three party contract with the aty and the Oty's designated 
consultant to pay the charges of that consultant to do peer review of the 
cleanup action plan and follow-up documents prepared by the applicant's 
consulting firm to ensure compliance. 

c. Provide the City with a compliance report and other documentation 
affirmatively demonstrating that the cleanup complies with the Department 
of Ecology's rules for remediation and removal of underground storage tank 
prior to issuance of the building permit, but excluding a shoring permit for 
site remediation. 

d. Make changes to the cleanup action plan and/or to the follow-up 
documentation after the clean-up work is completed if the City determines 
that they failed to show full compliance with the Department of Ecology's 
rules. 

e. Reflect the Best Management Practices identified in Chapter 1 of the Potala 
Village Final EIS in the site cleanup plan and the remediation work. See 
Attachment 25. 

f. Provide the City with a copy of the No Further Action opinion issued under 
the Voluntary Cleanup Program by the Department of Ecology once site 
cleanup is completed to confirm that the State requirements have been 
met. 
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V. DEVELOPMENT REGULATIONS 

A. ~: 

The following is a review, in a checklist format, of compliance with the requirements in 
Chapter 83 KZC for mixed use developments in the Urban Mixed shoreline designation 
area. 

Many of the regulations in Chapter 83 KZC do not apply since the project site is 
separated from the Lake by existing development and a major arterial, including but 
not limited to the requirements for a shoreline setback (KZC 83.180), shoreline 
vegetation (KZC 83.400), view corridor (KZC 83.410), public access (KZC 83.420) and 
signage (KZC 83.460). 

cv :e Kli 
:0 ",-0 

'" C ~&l aJ 0 Code Sections ,gj 0.0 :a:e 
~~ ~~ E'=' o C 

u8 

0 ~ 0 [gI Permitted Uses: Commercial and Stacked Dwelling unit uses require 
a SOP in Urban Mixed shoreline environment (KZC 83.170). Office is 
permitted if located on the east side of Lake Washington Blvd/lake 
Street South or abutting the Lake in a mixed use development with a 
water-dependent use (KZC 83.170, Footnote 10). Applicant has 
applied for SDP. 

[gI Maximum Allowable Density is 1,800 square feet land area per unit 
for portion within 200 feet of shoreline (KZC 83.180 and 83.190). 
Application is subject to the aty's SMP approved on July 26,20101' and 
not under the SMP as amended approved on May 25, 2011, which 
changed the density standard from 1,800 square feet to no density 
limit The site has 10,368 square feet of land area in the shoreland 
area. At 11'800 SF per unit, 5.76 units (CiJn round up to six units) are 
allowed. Ave units are currently proposed, but six may be shown on 
the building permit. See Attachment 19. 

[gI Maximum Allowable Lot Coverage (total impervious areas) is 80% 
(KZC 83.180). Plan currently shows lot coverage at 80%-for the entire 
site. See Attachment 19. 

[gIMaximum Allowable Height of Structure is 41 feet above average 
building elevation (KZC 83.180). Plan currently shows a building height 
of 30 feet above average building elevation. (Note: The associated 
building permit must meet both the shoreline regulations of Chapter 83 
KZC and applicable regulations in other chapters of the KZC, including, 
Chapter 40 for the Neighborhood Business zone which has a height 
limit of 30 feet above average building elevation). See Attachment 5. 

0 0 ~ General Development Standards apply to the portion of the site 
within shorelines jurisdiction: 

f2l Site and Building Design Standards: Building shall not incorporate 
materials that are reflective or mirrored (KZC 83.390.3). The applicant 
has provided building elevation showing the proposed exterior building 
design. The materials do not appear to be reflective or milTOred. See 
Attachments 6 through 8. 
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[8J Parking (KZC 83.440.1 and 2.). Allows commercial parking lots but 
parking may not be primary use. Number of parking stalls shall meet 
Chapters 40 KZC (BNA zone) and Chapter 105 KZC (Parking Areas). 
The applicant has provided a parking plan and parking calrolations for 
each use. The Final as identIfies a mitigating measure in Section 1.6 
to reduce the nl/mber of on-site parking stalls to the minimum 
requited in KZC 105.45 and/or 105.103. See Attachments ~ 9-11 and 
25. 

[8J Screening of Storage and Service Areas, Mechanical 
Equipment and Garbage Receptades (KZC 83.450). This section 
contains standards for screening of storage areas, mechanical 
equipment a nd garbage receptades from adjacent uses. Garbage 
receptades are shown to be located outside of the shoreland area and 
within the building. Roof top mechanical equipment has not been 
identified on the plans at this time. No storage or service area is 
shown on the plans within the shore/and area. See Attachments 11 
and 13. 

~ Ughting (KZC 83.470). Standards for direction and shielding, fight 
levels, height of light fIXture and other standards are provided to 
minimize glare onto adjacent properties. The SOP application does 
not require that an exterior lighting plan be submitted, but a plan will I 
be required with the building permit submittal. The Rnal EIS; Section 
1.6, identifies a mitigating measure of reducing light and glare impacts 
on adjacent uses during constroction. See Attachment 25. 

~ Water Quality, stormwater and Nonpoint Pollution (KZC 
83.480).This section contains provisions for prevention, control and 
treatment to protect and maintain surface and/or ground water 
quantity and quality. The applicant has provided a preliminary 
Stormwater Prevention and Pol/uti on Plan and drainage and water 
quality repott. See Attachments 22 and 23. The Rnal EIS has 
identified a mitigating measure in Sect/on 1.6 requiring the hiring of a 
consultant to ovef.5'ee compliance with the Department of Ecology's 
MTCA rules for remediation of contaminated soils and groundwater 
and following the Best Management Practices for remediation. See 
Attachment 25. 

1. The City's SOP application does not require details on lighting fixtures, building 
materials or screening of certain elements, or a final storm water plan. 
Therefore, with the building permit submittal, the applicant must show 
compliance with the following SMP requirements: 

• Exterior lighting fixtures for both the permanent fixtures and temporary 
construction lighting that minimizes glare onto adjacent properties for any 
portion of the development within the shoreland area 

• Building materials with no reflective or mirrored elements for any portion of 
the development within the shoreland area 
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• Roof-top mechanical equipment, garbage and recycling receptades, and 
service storage areas, if any, screened from adjacent properties and the 
street for any portion of the development within the shoreland area 

• Storm water plan for the entire site with provisions for temporary erosion 
control measures, storm water detention, water quality treatment and 
storm water conveyance facilities for the entire development in accordance 
with the City's adopted Surface Water Design Manual 

2. The SDP plans show compliance with the provisions in Chapter 83 KZC for 
maximum residential density, lot coverage and building height. With the building 
permit, the applicant must show the final calculations on the plans for: 

• Maximum allowable density of 1800 square feet of land area per unit within 
the shoreland area 

• Lot coverage for either the portion within the shoreland area or the entire 
development not exceeding 80% 

• Building height not exceeding 30 feet above average building elevation 
within the shoreland area 

3. With the building permit, the applicant should show a reduction in the number of 
on-site parking stalls to the minimum required for the proposed uses, pursuant to 
KZC 105.45 and/or 105.103 based on the parking analysis in the Final EIS, 
Section 3.4, pages 3-11 through 3-18. See Attachment 25. 

4. To ensure compliance with the SMP's requirement to protect surface and ground 
water quality, the applicant should: 

a. Hire a consulting firm for the site cleanup that is qualified in site 
remediation and is certified by the State to remove underground storage 
tanks. This consulting firm should prepare a cleanup action plan prior to 
clean-up of the site, followed by a compliance report and any other 
documents once the remediation is completed. A building permit should 
not be issued, excluding a shoring permit related to site remediation, until 
the applicant has provided these documents to the City. 

b. Sign a three party contract with the City and the City's deSignated 
consultant to pay the charges of that consultant to do peer review of the 
cleanup action plan and follow-up documents prepared by the applicant's 
consulting firm to ensure compliance. 

c. Provide the City with a compliance report and other documentation 
affirmatively demonstrating that the cleanup complies with the Department 
of Ecology's rules for remediation and removal of underground storage tank 
prior to issuance of the building permit, but excluding a shoring permit for 
site remediation. 

d. Make changes to the cleanup action plan and/or to the follow-up 
documentation after the clean-up work is completed if the City determines 
that they failed to show compliance with the Department of Ecology's rules. 

e. Reflect the Best Management Practices identified in Chapter 1 of the Potala 
Village Rnal EIS in the site cleanup plan and the remediation work. See 
Attachment 25. 
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f. Provide the City with a copy of the No Further Action opinion issued under 
the Voluntary Cleanup Program by the Department of Ecology once site 
cleanup is completed to confirm that the State requirements have been 
met. 

VI. PUBLIC NOnCE AND COMMENT 
A. The public comment period for this application was held from May 19/ 2011t through 

June 20, 2011. The SDP decision is based on the same proposal that was on file 
when the comment period was held. 

B. Written comments were received before and during the comment period (see 
Attachments 27 through 56). Below is a summary of the comments that pertain to 
the Shoreline Substantial Development Permit. AI Sat following this summaryt are 
some comments regarding issues and concerns that are not under the jurisdiction of 
the Oty's Shoreline Master Program and the State Shoreline Management Act. 

1. Comments within the Scope of the SDP Application: 

a. n,ere was a lack of notice specific to this property during the City's SMP 
Update process for changing the propertYs shoreline designation from Urban 
Residential 1 to Urban Mixed. 

Staff response: The opportunity to comment on or appeal the shoreline 
designation for the property has passed. 

The Department of Ecology approved the City's SMP Update on July 26, 2010. 
The appeal period for challenging the Oty's SMP Update ended on October 7, 
2010. The Department of Ecology approved the City's public outreach and 
participation program for the SMP Update in the early phase of the update 
process. The public notice and outreach included three mailed notices of the 
update to all property owners within shoreland area and one mailed notice to 
property owners located within 200 feet from the boundary of the shoreland 
area, posted notices for all meetings over a five-year period on large public 
notice sign boards located in all of the aty shoreline parks facing the adjacent 
streett notices to neighborhood associations, boat tour of the shoreline, a 
shoreline property owner's workshop, public open houses, meetings with 
individual property ownerst study sessions and public hearings before the 
Planning Commission and Houghton Community Council, and study sessions 
and a final meeting before the City Council. The Department of Ecology held a 
public hearing after the City forwarded the draft SMP Update to the 
Department. Those that provided comments received a copy of the hearing 
notice. 

b. The change in the shoreline environment designation for the property during 
the City's SMP Update process should have followed the City's Citizen Initiated 
Request process in Chapter 140 KZC 771e change was a ''spot zoning. " 

Staff response: The opportunity to comment on or appeal the shoreline 
designation for the property has passed. 

The update to the Oty's Shoreline Master Program was an area-wide City 
initiated change and not a citizen initiated request (also known as the City's 
Private Amendment Request process). The State mandated that the City 
change the shoreline environment designation for all shoreline properties to be 
consistent with the new State Guidelines of WAC 173-26-176. The change to 
this property was not a "spot zoning." Numerous propert1es within five areas in 
the City are deSignated as Urban Mixed. 

Page 260 



Potala Village 
File No. SHRll-00002 
Page 16 

c. The shoreline designation of Urban Mixed is not con-ect for the property. 

Staff response: The opportunity to comment on or appeal the shoreline 
designation for the property has passed. 

The Department of Ecology approved the Oty's Shoreline Environment 
Designation Map based on a required summary document explaining how the 
City's draft SMP update meets the State Guidelines, the City's Shoreline Use 
Analysis and the City's 2006 Shoreline Analysis Report. 

The City determined that the site was appropriate for an Urban Mixed 
designation because the sIte contains commercial uses, is zoned Neighborhood 
Business and is deSignated in the Kirkland Comprehensive Plan as Commercial. 
Thus, the long range "planning" for the property is either a mixed use 
development or a commercial development. Given the existing uses and 
potential redevelopment options for commercial or mixed use, a shoreline 
designation of Residential - Medium/High is not appropriate for the property. 

d. Staff did not highlight the designation change for this property during the aty 
Council's review of the City's SMP Update. 

Staff response: The opportunity to comment on or appeal the shoreline 
designation for the property has passed. 

The City Council held several study sessions and a ftnal adoption meeting on 
the SMP update. Each City Council member was provided a copy of the draft 
Shoreline Environment DeSignation Map and the proposed regulations, 
including a description of the Urban Mixed deSignation, during these meetings. 
The staff memos to the City Council highlighted key policy issues and provided 
general information on the update. The Urban Mixed shoreline designation 
reflected the existing commercial uses, zoning and Comprehensive Plan 
designation for this property so staff concluded that it did not rise to the level 
of a key policy issue to be discussed in detail in the staff memos. The 
designation meets KZC 83.140 for both the purpose of and designation criteria 
for the Urban Mixed designation. 

e. The entire project should be subject to the Shoreline Substantial Development 
Permit 

Staff response: Jurisdiction of the Shoreline Management Act (SMA) is within 
200 feet of the ordinary high water mark of lake Washington and wetlands 
associated with the Lake which are wetlands that drain into or have a biological 
connection with the lake. Lands outside of this area do not fall under the SMA. 

f. There has been no opportunity for public input on this project and the SDP 
permit has already been issued. 

Staff response: 

Following public notice, a 3~-day comment period was prOVided from May 19, 
2011, through June 20, 2011. The SDP application was placed on hold on 
October 20, 2011, waiting for the applicant to sign the EIS contract and submit 
the funds for the contract budget. It is incorrect to state that the permit has 
already been issued. A decision was not made on the SOP previously. The 
City's decision to issue the shoreline Substantial Development Permit is 
contained in this document. 

g. The project will impact private and public views and the view corridor to l.iJke 
Washington. 
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Staff response: Protection of private or public views is not applicable to this 
property. KZC 83.410 requires that a public view corridor be provided from 
Lake Washington Blvd/lake Street South to the lake. This property is east of 
the right-of-way. RCW 90.58.320 requires consideration of view blockage of a 
substantial number of residences for structures over 35 feet in height above 
average building elevation. The proposed building will only be 30 feet above 
average building elevation. 

h. There is insufficient on-site parking for the proposal. 

Staff response: The proposed development provides the number of parking 
stalls required under Chapter 40 KZC, Neighborhood Business zone, for the 
proposed commercial and residential uses along with guest parking. However, 
the parking analysis in the Final EIS (Section 3.4, pages 3-13 through 3-18) 
concludes that the proposal has more parking than is needed based on the 
proposed uses, type of mixed use development and location of the site. The 
Final EIS identifies a mitigating measure in Section 1.6 of reducing the number 
of proposed parking stalls to the minimum required to serve the uses. See 

. Attachment 25. 

i. Removal of vegetation will cause various impacts. 

Staff response: Chapter 83 KZC regulates trees and tree removal within the 
required shoreline setback, but not trees or other vegetation outside of the 
shoreline setback. This property does not have a required shoreline setback 
since it does not abut the Lake and the depth of the intervening land between 
the property and the Lake is greater than 80 feet. With the building permit, the 
project will be required to include landscaped buffers and street trees under the 
regulations of Chapters 95 and 110 KZC. 

j. Glare lTom lights will impact the surrounding residential uses. 

Staff response: For the portion of the building within 200 feet of the ordinary 
high water mark of the Lake, the lighting standards in KZC 83.470 will apply. 
These provisions will result in the reduction of glare on adjacent properties. 
The Final EIS identifies a mitigating measure to reduce glare on adjacent 
properties during construction. This lighting mitigation is a condition of this SOP 
decision. In addition, with the building permit, the project will be required to 
meet the lighting standards in the regulations of KZC 115.85. 

k. Unfiltered water will go into Lake Washington. Contamination from the soil on 
the property will impact the Lake. 

Staff response: The project will be required to meet KZC 83.480 for water 
quality, stormwater and nonpoint pollution. The site is separated from the Lake 
by a major arterial and existing development so runoff from the project will not 
go directly into the Lake. All runoff from the underground parking lot will drain 
into the sanitary sewer and be treated. Runoff from the roof will be tight lined 
to the storm drains and runoff from the rest of the site will be filtered through 
on-Site landscaping before going into the storm drains. The contaminated soil 
and underground storage tanks will be removed under the Department of 
Ecology's MTCA rules for remediation. 

I. There should be increased setbacks from a nearby stream and a native growth 
protection area. 

Staff response: The nearest mapped streams are approximately 302 feet to the 
north and approximately 1,353 feet to the south. Neither of these streams 
drains directly into Lake Washington. KZC 83.510 concerning streams in 
shore land areas does not apply to this property. 
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The issues contained in the summary of comments below are not within the scope 
of the SOP so they are not addressed further in this decision. However, these 
issues are addressed in the Environmental Checklist, the Potala Village Draft and 
Final Environmental Impact Statements or are regulated in the City's Zoning Code 
or Municipal Code: 

• Validity of the residential density for the Neighborhood Business (BN) zone 

• Consistency with Comprehensive Plan policies not in Shoreline Area Chapter, 
including the "Residential Market" designation 

• Traffic, speeding and pedestrian and bicycle safety, width of sidewalk and 
project impacts on 10th Ave South and Lake Street South 

• Parking layout, access into parking garage, residents using on-street parking, 
and charging for on-site parking 

• Bulk, mass, size, scale and design of the building, lack of a requirement to 
meet the City's design guidelines under Chapter 142 KZC, building setbacks, 
visual impact of building from the street or adjacent properties 

• Small size of the residential units that will result in low rent apartments which 
will lead to party nOise, crime, reduced property values and other impacts 

• Change in character of neighborhood and quality of life 

• Incompatibility of the project with the surrounding neighborhood 

• Proposed commercial uses that are not neighborhood-oriented 

• Width of and improvements in landscaped buffers 

• Hard surfaces that may impact natural water flow on property 

• Pooling of water on east property line from the proposed retaining wall 

• Blocking westerly daylight to the properties east of the site 

• Impact of eagles who sit in trees near the site 

• Having part of the site owned and part of the site leased 

• Construction impacts of nOise, dust, runoff, and damage to roads 

VII. SYBSEQUENT MODIFICATIONS 

WAC 173-27-100 establishes the procedures and criteria under which the City may approve a 
revision to a permit issued under the Shoreline Management Act and the City's Shoreline 
Master Program. 

VIII. LAPSE PF APPROVAL 

As established under WAC 173-27-090, construction or activity must commence within two (2) 
years from the date that the Department of Ecology receives the City's decision on the permit 
(referred to as the date of filing). The City may grant a one (1) year extenSion based on 
reasonable facts if a request for the extension has been filed before the expiration date and 
notice of the proposed extension is given to parties of record on the SOP and the Department 
of Ecology. 
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Attachments 1 through 26 are the project documents. The Transpo Group Transportation 
Analysis and the proposed landscape plan are not included as they are not subject to the SOP, 
but they are available in the Potala Village Official City File. 

1. Vicinity Map 
2. Aerial map of adjacent structures and intensities and physical characteristics 
3. Survey - topographical and existing condition 
4. Existing site features 
5. Proposed site plan 
6. Lake Street South building elevation 
7. 10th Ave South building elevation 
8. East building elevation 
9. Basement Parking #1 Level Plan 
10. Basement Parking #2 Level Plan 
11. Commercial Ground Floor Plan 
12. Residential 2nd Floor Plan 
13. Residential 3rd Floor Plan 
14. Residential 4th Floor Plan 
15. Residential 5th Floor Plan 
16. Cross Sections AA and BS 
17. Cross Sections CC and OD 
18. Cross Sections EE and FF 
19. Shoreland density and lot coverage 
20. Soil and groundwater assessment, dated October 15, 2010 
21. Soil and groundwater sampling, dated February 27,2008 
22. Drainage and water quality report, dated November 15, 2010 
23. Stormwater prevention and pollution plan, dated November 29, 2010 
24. Shoreline Development Standards 
25. Applicable Excerpts from the Potala Village Draft: EIS, pp. 3.2-10 through 3.2-13, dated 

July 12, 2012, and Rnal EIS, dated November 2,2012, (complete document is available in 
the Oty Official File and on the City's web page) 

26. Letter of Completeness, dated May 11, 2011 

Attachments 27 through 56 are written public comments received through the end of the 
comment period on June 20, 2011. 
27. Atis Freimanis comments, dated 6/17/11 and 6/20/11 
28. Brian Tucker comments, dated 3/23/11 
29. Casey and Sam Silbert comments, dated 4/18/11 
30. Chantelle Philips comments dated 6/17/11 
31. Charles Loomis comments, dated 3/24/11 
32. Charlie and Shawn Greene comments, dated 6/17/11 
33. Darlene Falk, comments, dated 4/10/11 
34. Ginnie Deforest comments, dated 4/4/11 and 06/10/11 
35. Hugh Levenson comments, dated 6/20/11 
36. Jack Danforth comments, dated 4/13/11 
37. Janelle and Nathan Brooling comments, dated 6/20/11 
38. Judith and Steve Beta comments, dated 6/20/11 
39. Karen Levenson comments, dated 4/10/11, 4/19/11, 4/22/11, 5/17/111 6/2/11 and 

6/20/11 
40. Kirk Mathewson comments, dated 6/20/11 
41. Laura and Charles Loomis comments, dated 6/16/11 
42. Laura Loomis comments, dated 3/22/11, 3/24/11,3/31/11 and 4/8/11 
43. Lillo Way and Bill McNeill comments, dated 6/20/11 
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44. Maureen Kelly comments, dated 3/16/11 and 4/14/11 
45. Michael Phillips comments, date 6/9/11 
46. Michelle Sailor comments, dated 3/23/11 
47. Mitka Gupta and Amit Fulay comments, dated 6/20/11 
48. Neil Anderson comments, dated 6/20/11 
49. Per Billgreen comments, dated 6/15/11 
50. Randall Cohen comments, dated 6/20/11 
51. Richard Satre comments, dated 3/24/11 
52. Robin Herberger comments, dated 6/17/11 
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53. Sharon and Artyn Nelson comments, dated 4/20/11 and 6/20/11 
54. Stephen Cullen comments, dated 6/20/11 
55. Thomas Grinn comments, dated 5/20/11 
56. Web case comments from Charles Pilcher dated 6/16 and 6/18, 2011, Kathleen Dier dated 

6/6/11 and 6/17/11, Larry Saltz dated 6/17/11 

X. PARTIES OF RECORD 

Applicant: lobsang Dargey, Dargey Enterprises, PO Box 13261, Everett, WA 98201 
ADS Freimanis 
Brian Tucker 
Casey and Sam Silbert 
Chantelle Philips 
Charles Loomis 
Charlie and Shawn Greene 
Chuck Pilcher 
Darlene Falk 
Ginnie DeForest 
Hugh Levenson 
Jack Danforth 
Janelle and Nathan Brooling 
Judith and Steve Beto 
Karen Levenson 
Kathleen Dier 
Kirk Mathewson 
Larry Saltz 
Laura Loomis 
Lillo Way and Bill McNeill 
Maureen Kelly 
Michael Phillips 
Michelle Sailor 
Mitka Gupta and Amit Fulay 
Neil Anderson 
Per Billgreen 
Randall Cohen 
Richard Satre 
Robin Herberger 
Sharon and Arlyn Nelson 
Stephen Cullen 
Thomas Grinn 

City Department of Planning and Community Development 
City Department of Public Works 
City Department of Building and Fire Services 

Department of Ecology and Muckleshoot Tribe 
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Chapter 141 - SHORELINE ADMINISTRATION! 

Sections: 
141.10 User Guide 
141 .20 Administrative Responsibilities in General 
141.30 Review Required 
141.40 Exemption from Permit Requirements 
141 .50 Pre-Submittal 
141.60 Applications 
141 .70 Procedures 
141.80 Enforcement Authority 
141 .90 Annexation 

141.10 User Guide 

This chapter contains the provisions regarding the City's administration and enforcement of 
the Shoreline Management Act and Chapter 83 KZC, as well as the permit system 
applicable to the Shoreline Management Act and shoreline master program of the City. 

141.20 Administrative Responsibilities in General 

Except as otherwise specifically established in this chapter or Chapter 83 KZC, the 
Department of Planning and Community Development of the City is responsible for the 
administration of the Shoreline Management Act and the shoreline master program of the 
City. 

141.30 Review Required 

1. Within the shoreline jurisdiction, as described in KZC 83.90, development shall be 
allowed only as authorized in a shoreline sUbstantial development permit, shoreline 
conditional use permit or shoreline variance permit, unless specifically exempted from 
obtaining such a permit under KZC 141.40. 

2. Chapter 83 KZC specifies which permit is required. Enforcement action by the City or 
Department of Ecology may be taken whenever a person has violated any provision of 
the Shoreline Management Act or any City of Kirkland shoreline master program 
provision, or other regulation promulgated under the Shoreline Management Act. 
Procedures for enforcement action and penalties shall be as specified in WAC 173-27-
240 through 173-27-310, which are hereby adopted by this reference. 

3. Where a proposed development activity encompasses shoreline and non-shoreline 
areas, a shoreline substantial development permit or other required permit must be 
obtained before any part of the development, even the portion of the development 
activity that is entirely confined to the upland areas, can proceed. 

141.40 Exemption from Permit Requirements 

1. General - Proposals identified under WAC 173-27-040 are exempt from obtaining a 
shoreline substantial development permit; however, a shoreline variance or shoreline 
conditional use may still be required. Proposals that are not permitted under the 
provisions of Chapter 83 KZC shall not be allowed under an exemption. Applicants 
shall have the burden to demonstrate that the proposal complies with the requirements 
for the exemption sought as described under WAC 173-27-040. A proposal that does 
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not qualify as an exemption may still apply for a shoreline substantial development 
permit. 

2. Special Provisions - The following provides additional clarification on the application of 
the exemptions listed in WAC 173-27-040: 

a. Residential Appurtenances 

1) Normal appurtenances to a single-family residence, referred to in Chapter 83 
KZC as a detached dwelling unit on one (1) lot, are included in the permit 
exemption provided in WAC 173-27-040(2)(g). For the purposes of interpreting 
this provision, normal appurtenances shall include those listed under WAC 
173-14-040(2)(g) as well as tool sheds, greenhouses, swimming pools, spas, 
accessory dwelling units and other accessory structures common to a single
family residence located landward of the OHWM and the perimeter of a 
wetland. 

2) Normal appurtenant structures to a single-family residence, referred to in 
Chapter 83 KZC as a detached dwelling unit on one (1) lot, are included in the 
permit exemption provided in WAC 173-27-040(2)(c) for structural and 
nonstructural shoreline stabilization measures. For the purposes of interpreting 
this provision, normal appurtenant shall be limited to the structures listed under 
WAC 173-14-040(2)(g). 

b. Normal Maintenance or Repair of Existing Structures or Developments - Normal 
maintenance or repair of existing structures or developments, including some 
replacement of existing structures, is included in the permit exemption provided in 
WAC 173-27-040(2)(b). For the purposes of interpreting this provision, the 
following replacement activities shall not be considered a substantial development: 

1) Replacement of an existing hard structural shoreline stabilization measure with a 
soft shoreline stabilization measure consistent with the provisions contained in 
KZC 83.300. 

2) Replacement of pier or dock materials consistent with the provisions contained 
in KZC 83.270 through 83.290. 

3. Authority - The Planning Official shall review the proposed development activity for 
compliance with the shoreline regulations contained in Chapter 83 KZC. All proposed 
uses and development occurring within shoreline jurisdiction must conform to Chapter 
90.58 RCW, the Shoreline Management Act, and the provisions of Chapter 83 KZC, 
whether or not a permit is required. 

4. Application 

a. As part of any request for a determination of exemption, the applicant shall show 
compliance with the regulations in Chapter 83 KZC by submitting an application on 
a form provided by the Planning Department. The application shall include all 
documents and exhibits listed on the application form. Alternatively, the applicant 
may use the joint aquatic resources permit application form and any other 
application forms deemed appropriate by the Planning Official. Applications may be 
deemed complete when required forms and attachments are provided consistent 
with a shoreline exemption development application checklist. 

b. The applicant shall identify whether the proposal requires an Army Corps of 
Engineers Section 10 or Section 404 approval. The Planning Official may waive the 
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application for any proposal that does not require an Army Corps of Engineers 
Section 10 or Section 404 approval. In these circumstances, the Planning Official 
shall conduct a review for compliance with the shoreline regulations contained in 
Chapter 83 KZC in conjunction with a related development permit. 

5. Decision - The Planning Official may grant, deny, or conditionally approve the shoreline 
exemption request. The approval or conditional approval will become conditions of 
approval for any related development permit, and no development permit will be issued 
unless it is consistent with the shoreline exemption approval or conditional approval. A 
copy of the City's letter of exemption shall be filed with the Department of Ecology. 

6. Appeal - Any person aggrieved by the Planning Official's determination on a shoreline 
exemption request may be appealed using, except as stated below, the applicable 
appeal provisions of Chapter 145 KZC. If a proposed development activity also requires 
approval through Process IIA or liB (as described in Chapters 150 and 152 KZC, 
respectively), any appeal of a shoreline exemption request will be heard as part of that 
other process. 

7. Lapse of Approval - The lapse of approval for the shoreline exemption approval shall be 
the same as the expiration date of the development permit and all conditions of the 
approval shall be included in the conditions of approval granted for that development 
permit. For a shoreline exemption that does not require a development permit, the 
expiration date shall be four (4) years from issuance of the exemption letter by the City. 

8. Revisions to WAC 173-27-040 - With subsequent revisions to WAC 173-27-040, the 
Planning Director shall determine administratively whether a letter of exemption is 
required and, if so, issue the decision as an administrative interpretation under KZC 
83.50. 

141.50 Pre-Submittal 

1. General - Before applying for a permit or approval under this chapter, the applicant shall 
attend a pre-submittal meeting with the Planning Official consistent with the provisions 
of this section. 

2. Scheduling - The Planning Department will arrange a time for the pre-submittal meeting 
as soon as is reasonably practicable after the meeting is requested by the applicant. 

3. Purpose - The purpose of the pre-submittal meeting is for the Planning Official to 
provide information to the applicant regarding what information needs to be submitted 
for a complete application. 

4. Time Limits - The City will not process an application under this chapter unless the 
applicant attended a pre-submittal meeting under this section, regarding the proposal 
for which application is made, within the six (6) months immediately prior to the date 
the application is submitted. 

141.60 Applications 

1. Who May Apply - Any person may, personally or through an agent, apply for a decision 
regarding property he/she owns. 

2. How to Apply - The applicant shall file the following information with the Planning 
Department: 
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a. A complete application, with supporting affidavits, on forms provided by the Planning 
Department. Alternatively, the applicant may use the joint aquatic resources permit 
application form; 

b. Any information or material that is specified in the provisions of Chapter 83 KZC; and 

c. Any additional information or material that the Planning Official specifies at the pre
submittal meeting. 

3. Fee - The applicant shall submit the fee established by ordinance with the application. 

141.70 Procedures 

1. Substantial Development Permits 

a. General 

1) Applications for a shoreline substantial development permit shall follow the 
procedures for a Process I permit review pursuant to Chapter 145 KZC, except 
as otherwise provided in this section. 

2) If the proposal that requires a substantial development permit is part of a 
proposal that requires additional approval through Process IIA or Process liB 
under Chapter 150 KZC or Chapter 152 KZC, respectively, the entire proposal 
will be decided upon using that other process. 

3) If the proposal that requires a substantial development permit is part of a 
proposal that requires additional approval through the Design Review Board 
(ORB) under Chapter 142 KZC, the design review proceedings before the ORB 
shall be conducted in accordance with Chapter 142 KZC. 

b. Notice of Application and Comment Period 

1) In addition to the notice of application content established in Chapter 145 KZC, 
notice of applications for shoreline substantial development permits must also 
contain the information required under WAC 173-27-110. 

2) The minimum notice of application comment period for shoreline substantial 
development permits shall be no fewer than 30 days. However, the minimum 
comment period for applications for shoreline substantial development permits 
for limited utility extensions and bulkheads, as described by WAC 173-27-120, 
shall be 20 days. 

c. Burden of Proof 

1) WAC 173-27-140 establishes general review criteria that must be met. 

2) WAC 173-27-150 establishes that a substantial development permit may only be 
granted when the proposed development is consistent with all of the following: 

a) The policies and procedures of the Shoreline Management Act; 

b) The provisions of Chapter 173-27 WAC; 

c) Chapter 83 KZC. 
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d. Decision 

1) At the time of a final decision, the Planning Official shall mail a copy of the 
decision, staff advisory report ano permit data transmittal sheet to the applicant 
and Department of Ecology, pursuant to RCW 90.58.140 and WAC 173-27-
130. The permit decision shall be sent to the Department of Ecology by return 
receipt requested mail. The permit shall state that construction pursuant to a 
permit shall not begin or be authorized until 21 days from the date that the 
Department of Ecology received the permit decision from the City as provided 
in RCW 90.58.140; or until all review proceedings are terminated if the 
proceedings were initiated within 21 days from the date of filing as defined in 
RCW 90.58.140. "Date of filing" is the date that the Department of Ecology 
received the City's permit decision. The Department of Ecology must notify the 
City and the applicant of the actual date of filing . 

2) When the City issues a permit decision on a substantial development permit 
along with a shoreline conditional use permit and/or a shoreline variance, the 
date of filing is the postmarked date that the City mails the permit decision to 
the Department of Ecology. 

3) An appeal of a shoreline substantial development permit shall be to the State 
Shorelines Hearings Board and shall be filed within 21 days of the date of filing 
of the City's permit decision to the Department of Ecology as set forth in RCW 
90.58.180. 

e. Effect of Decision - For shoreline substantial development permits, no final action or 
construction shall be taken until the termination of all review proceedings initiated 
within 21 days after the filing date which is the date that the Department of Ecology 
received the permit decision from the City or unless otherwise noted in this section. 

f. Complete Compliance Required 

1) General - Except as specified in subsection (2) of this section, the applicant 
must comply with all aspects, including conditions and restrictions, of an 
approval granted under this chapter authorized by that approval. 

2) Exception - Subsequent Modification - WAC 173-27-100 establishes the 
procedure and criteria under which the City may approve a revision to a permit 
issued under the Shoreline Management Act and the shoreline master 
program. 

g. Time Limits - Construction and activities authorized by a shoreline substantial 
development permit are subject to the time limitations of WAC 173-27-090. 

2. Conditional Use Permits 

a. General - Applications for a shoreline conditional use permit shall follow the 
procedures for a Process IIA permit review pursuant to Chapter 150 KZC, except 
as otherwise provided in this section. If the proposal that requires a conditional use 
permit is part of a proposal that requires additional approval through a Process liB, 
the entire proposal will be decided upon using that process. 

b. Notice of Application and Comment Period 
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1) I n addition to the notice of application content established in Chapter 150 KZC, 
notice of applications for shoreline conditional use permits must also contain 
the information required under WAC 173-27-110. 

2) The minimum notice of application comment period for shoreline conditional use 
permits shall be no fewer than 30 days. 

c. Notice of Hearing - The Planning Official shall distribute notice of the public hearing 
at least 15 calendar days before the public hearing. 

d. Burden of Proof 

1) WAC 173-27-140 establishes general review criteria that must be met. 

2) WAC 173-27-160 establishes criteria that must be met for a conditional use 
permit to be granted. 

3) In addition, the City will not issue a conditional use permit for a use which is not 
listed as allowable in the shoreline master program unless the applicant can 
demonstrate that the proposed use has impacts on nearby uses and the 
environment essentially the same as the impacts that would result from a use 
allowed by the shoreline master program in that shoreline environment. 

e. Decision 

1) Once the City has approved a conditional use permit it will be forwarded to the 
State Department of Ecology for its review and approval/disapproval 
jurisdiction under WAC 173-27-200. 

2) The permit shall state that construction pursuant to a permit shall not begin or be 
authorized until 21 days from the date that the Department of Ecology 
transmits its decision as provided in Chapter 173-200 WAC; or until all review 
proceedings are terminated if the proceedings were initiated within 21 days 
from the filing date as defined in RCW 90.58.140. 

3) Appeals of a shoreline conditional use permit shall be to the State Shoreline 
Hearings Board and shall be filed within 21 days of the filing date which is the 
postmarked date that the City mailed the permit decision to the Department of 
Ecology, as set forth in RCW 90.58.180. 

f. Effect of Decision - For shoreline conditional use permits, no final action or 
construction shall be taken until the termination of all review proceedings initiated 
within 21 days from the date Department of Ecology transmits its decision on the 
shoreline conditional use permit. 

g. Complete Compliance Required 

1) General - Except as specified in subsection (2)(g)(2) of this section, the 
applicant must comply with all aspects, including conditions and restrictions, of 
an approval granted under this chapter in order to do everything authorized by 
that approval. 

2) Exception - Subsequent Modification - WAC 173-27-100 establishes the 
procedure and criteria under which the City may approve a revision to a permit 
issued under the Shoreline Management Act and this chapter. 
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h. Time Limits - Construction and activities authorized by a shoreline conditional use 
permit are subject to the time limitations under WAC 173-27-090. 

3. Variances 

a. General- Applications for a shoreline variance permit shall follow the procedures for 
a Process IIA permit review pursuant to Chapter 150 KZC, except as otherwise 
provided in this section. If the proposal that requires a shoreline variance is part of 
a proposal that requires additional approval through a Process liB, the entire 
proposal will be decided upon using that other process. 

b. Notice of Application and Comment Period 

1) In addition to the notice of application content established in Chapter 150 KZC, 
notice of applications for shoreline variance permits must also contain the 
information required under WAC 173-27-110. 

2) The minimum notice of application comment period for shoreline variance 
permits shall be no fewer than 30 days. 

c. Notice of Hearing - The Planning Official shall distribute notice of the public hearing 
at least 15 calendar days before the public hearing. 

d. Burden of Proof 

1) WAC 173-27-140 establishes general review criteria that must be met. 

2) WAC 173-27-170 establishes criteria that must be met for a variance permit to 
be granted. 

e. Decision 

1) Approval by Department of Ecology. Once the City has approved a variance 
permit it will be forwarded to the State Department of Ecology for its review and 
approval/disapproval jurisdiction under WAC 173-27-200. 

2) The permit shall state that construction pursuant to a permit shall not begin or be 
authorized until 21 days from the date that the Department of Ecology 
transmits its decision as provided in WAC 173-27-200; or until all review 
proceedings are terminated if the proceedings were initiated within 21 days 
from the filing date as defined in RCW 90.58.140. 

3) Appeals of a shoreline variance permit shall be to the State Shoreline Hearings 
Board and shall be filed within 21 days of the filing date which is the 
postmarked date that the City mailed the permit decision to the Department of 
Ecology, as set forth in RCW 90.58.180. 

f. Effect of Decision - For shoreline variance permits, no final action or construction 
shall be taken until the termination of all review proceedings initiated within 21 days 
from the date the Department of Ecology transmits its decision on the shoreline 
variance permit. 

g. Complete Compliance Required 
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1) General - Except as specified in subsection (2) of this section, the applicant 
must comply with all aspects, including conditions and restrictions, of an 
approval granted under this chapter as authorized by that approval. 

2) Exception - Subsequent Modification - WAC 173-27-100 establishes the 
procedure and criteria under which the City may approve a revision to a permit 
issued under the Shoreline Management Act and the shoreline master 
program. 

h. Time Limits - Construction and activities authorized by a shoreline variance permit 
are subject to the time limitations under WAC 173-27-090. 

4. Request for Relief from Standards 

a. General - When shoreline stabilization measures intended to improve ecological 
functions result in shifting the OHWM landward of the pre-modification location, the 
City may propose to grant relief from additional or more restrictive standards and 
use regulations resulting from the shift in OHWM, such as but not limited to an 
increase in shoreline jurisdiction, shoreline setbacks, or lot coverage. 

b. Burden of Proof - Relief may be granted when: 

1) The proposed relief is the minimum necessary to relieve the hardship; 

2) The restoration project will result in a net environmental benefit; and 

3) The proposed relief is consistent with the objectives of the City's restoration plan 
and shoreline master program. 

c. Decision - Approval by Department of Ecology - Once the City has approved a 
permit it will be forwarded to the State Department of Ecology for its review and 
approval/disapproval. The application review must occur during the Department of 
Ecology's normal review of a shoreline sUbstantial development permit, conditional 
use permit, or variance. If a permit is not required for the restoration project, the 
City shall submit separate application and necessary supporting information to the 
Department of Ecology. 

141.80 Enforcement Authority 

Chapter 173-27 WAC contains enforcement regulations, including authority for the City to 
issue regulatory orders to enforce the Shoreline Management Act and the shoreline master 
program. In addition, the City shall have any and all other powers and authority granted to 
or devolving upon municipal corporations to enforce ordinances, resolutions, regulations, 
and other laws within its territorial limits. Upon determination that there has been a violation 
of any provision of the City's shoreline regulations, the City may pursue code enforcement 
and penalties in accordance with the provisions of the KMC. 

141.90 Annexation 

The City may adopt shoreline environment pre-designations for shorelines located outside 
of city limits but within the urban growth area. In the event of annexation of a shoreline not 
pre-designated in the shoreline master program, the City shall develop or amend shoreline 
policies and regulations to include the annexed area. The policies and regulations for 
annexed areas shall be consistent with Chapter 90.58 RCW and Chapter 173-26 WAC and 
shall be submitted to the Department of Ecology for approval. 
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Department of Ecology approval: 7/26/10. 
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APPENDIX 6 



KIRKLAND ZONING CODE 

Chapter 5 - DEFINITIONS 

Sections: 
5.05 User Guide 
5.10 Definitions 

5.05 User Guide 

The definitions in this chapter apply for this code. Also see definitions 
contained in Chapter 83 KZC for shoreline management, Chapter 90 KZC 
for drainage basins, Chapter 95 KZC for tree management and required 
landscaping, and Chapter 113 KZC for cottage, carriage and two/three-unit 
homes that are applicable to those chapters. 

5.10 Definitions 

* * * 

The following definitions apply throughout this code unless, from the 
context, another meaning is clearly intended: 

.210 Development Activity 

- Any work, condition or activity which requires a permit or approval 
under this code or KMC Title 21, Buildings and Construction . 

. 215 Development Permit 

- Any permit or approval under this code or KMC Title 21, Buildings and 
Construction, that must be issued before initiating a use or development 
activity.! 

1 - Code reviser's note: The Uniform Building Code reference formerly in this section has been 
updated to be to KMC Title 21, Buildings and Construction, pursuant to the intent of Ordinance 
0-4408. 
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KIRKLAND ZONING CODE 

Chapter 83 - SHORELINE MANAGEMENT! 

Sections: 

Authority and Purpose 

83.10 Authority 
83.20 Applicability 
83.30 Purpose and Intent 
83.40 Relationship to Other Codes and Ordinances 
83.50 Interpretation 
83.60 Liberal Construction 
83.70 Severability 

83.80 Definitions 

*** 

83.10 Authority 

Definitions 

Authority and Purpose 

This chapter is adopted as part of the Shoreline Master Program for the City. It is adopted 
under the authority of Chapter 90.58 RCW and Chapter 173-26 WAC. 

83.20 Applicability 

1. The requirements of this chapter apply to uses, activities and development within 
shorelines jurisdiction. 

2. Designation - The waters of Lake Washington and shorelands associated with Lake 
Washington are designated as shorelines of statewide significance. 

3. Shorelines Jurisdiction 

a. The provisions of this chapter shall apply to all shorelines of the state, all shorelines 
of statewide significance, and shorelands. 

b. Lake Washington, its underlying land, associated wetlands, and those lands 
extending landward 200 feet from its OHWM are within shorelines jurisdiction. 

c. Shorelines jurisdiction does not include buffer areas for wetlands or streams that 
occur within shorelines jurisdiction, except those buffers contained within lands 
extending landward 200 feet from the OHWM of Lake Washington. 

83.30 Purpose and Intent 

It is the intent of the Kirkland Shoreline Master Program (SMP) to manage the use and 
development of the shorelines of Kirkland, giving preference to water-dependent and water
related uses, and encouraging shoreline development and uses to avoid, minimize and 
mitigate impacts. In addition, the SMP, consisting of this chapter, the Shoreline Area 
chapter of the Comprehensive Plan and the Restoration Plan, has the following purposes: 
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1. Enable current and future generations to enjoy an attractive, healthy and safe waterfront. 

2. Protect the quality of water and shoreline natural resources to preserve fish and wildlife 
and their habitats. 

3. Protect the' City's investments as well as those of property owners along and near the 
shoreline. 

4. Efficiently achieve the SMP mandates of the state. 

5. In interpreting the provisions of this chapter, preference shall be given in the following 
order to uses that: 

a. Recognize and protect the statewide interest over local interest; 
b. Preserve existing natural areas along the shoreline; 
c. Result in long-term over short-term benefit; 
d. Protect the resources and ecology of the shoreline; 
e. Increase public access to publicly owned areas of the shorelines; 
f. Increase recreational opportunities for the public in the shoreline; and 
g. Provide for any other element as defined in RCW 90.58.100 deemed appropriate or 

necessary. 

83.40 Relationship to Other Codes and Ordinances 

1. The shoreline regulations contained in this chapter shall apply as an overlay and in 
addition to zoning, land use regulations, development regulations, and other 
regulations established by the City. 

2. In the event of any conflict between these regulations and any other regulations of the 
City, the regulations that provide greater protection of the shoreline natural environment 
and aquatic habitat shall prevail. 

3. Shoreline Master Program policies, found in the Shoreline Area chapter of the City's 
Comprehensive Plan, establish intent for the shoreline regulations. 

83.50 Interpretation 

1. General - The Planning Director may issue interpretations of any provisions of this 
chapter as necessary to administer the Shoreline Master Program policies and 
regulations. The Director shall base his/her interpretations on: 

a. The defined or common meaning of the words of the provision; and 
b. The general purpose of the provision as expressed in the provision; and 
c. The logical or likely meaning of the provision viewed in relation to the Washington 

State Shoreline Management Act (the Act), including the purpose and intent as 
expressed in Chapter 90.58 RCW and the applicable guidelines as contained in 
Chapter 173-26 WAC, and the shoreline chapter of the Comprehensive Plan. 

Any formal written interpretations of shoreline policies or regulations shall be submitted 
to the Department of Ecology for review. 

2. Effect - An interpretation of this chapter will be enforced as if it is part of this code. 

3. Availability - All interpretations of this chapter, filed sequentially, are available for public 
inspection and copying in the Planning Department during regular business hours. The 
Planning Official shall also make appropriate references in this code to these 
interpretations. 
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83.60 Liberal Construction 

As provided for in RCW 90.58.900, the Shoreline Management Act is exempted from the 
rule of strict construction; the Act and this chapter shall therefore be liberally construed to 
give full effect to the purposes, goals, objectives, and policies for which the Act and this 
chapter were enacted and adopted, respectively. 

83.70 Severability 

1. The standards, procedures, and requirements of this chapter are the minimum 
necessary to promote the health, safety, and welfare of the residents of Kirkland. The 
City is free to adopt more rigorous or different standards, procedures, and requirements 
whenever this becomes necessary. 

2. The Act and this chapter adopted pursuant thereto comprise the basic state and City law 
regulating use of shorelines. In the event provisions of this chapter conflict with other 
applicable City policies or regulations, the more restrictive shall prevail. Should any 
section or provision of this chapter be declared invalid, such decision shall not affect 
the validity of this chapter as a whole. 

Definitions 

83.80 Definitions 

* * * 

29. Development - A use consisting of the construction or exterior alteration of structures; 
dredging; drilling; dumping; filling; removal of any sand, gravel, or minerals; 
bulkheading; driving of piling; placing of obstructions; or any project of a permanent or 
temporary nature that interferes with the normal public use of the surface of the waters 
overlying lands subject to Chapter 90.58 RCW at any state of water level. 

* * * 

78. Ordinary High Water (OHW) Line - The OHW line is at an elevation of 21.8 feet for 
Lake Washington. 

79. Ordinary High Water Mark (OHWM) - The mark that will be found on all lakes and 
streams by examining the bed and banks and ascertaining where the presence and 
action of waters are so common and usual, and so long continued in all ordinary years, 
as to mark upon the soil a character distinct from that of the abutting upland, in respect 
to vegetation, as that condition exists on June 1, 1971 , as it may naturally change 
thereafter, or as it may change thereafter in accordance with permits issued by a local 
government or the department; provided, that in any area where the OHWM cannot be 
found, the OHWM adjoining fresh water shall be the line of mean high water, or as 
amended by the state. For Lake Washington, the OHWM corresponds with a lake 
elevation of 18.5 feet, based on the NAVD 88 datum. 

* * * 

106. Shorelands - Those lands extending landward for 200 feet in all directions as 
measured on a horizontal plane from the OHWM; floodways and contiguous floodplain 
areas landward 200 feet from such floodways; and all wetlands and river deltas 
associated with the streams, lakes, and tidal waters that are subject to the provisions of 
the Shoreline Management Act; the same to be designated as to location by the 
Department of Ecology. 
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107. Shoreland Areas - See "Shorelands." 

* * * 

113. Shorelines - All of the water areas of the state, including reservoirs, and their 
associated shorelands, together with the lands underlying them: except (a) shorelines 
of statewide significance; (b) shorelines on segments of streams upstream of a point 
where the mean annual flow is 20 cubic feet per second or less and the wetlands 
associated with such upstream segments; and (c) shorelines on lakes less than 20 
acres in size and wetlands associated with such small lakes. 

114. Shorelines of Statewide Significance - Those lakes, whether natural, artificial, or a 
combination thereof, with a surface acreage of 1,000 acres or more measured at the 
OHWM and those natural rivers or segments thereof where the mean annual flow is 
measured at 1,000 cubic feet per second or more. Definition is limited to freshwater 
areas in Western Washington. 

* * * 

124. Substantial Development - As defined in the Washington State Shoreline 
Management Act (SMA) found in Chapter 90.58 RCW, and WAC 173-27-030 and 173-
27-040. 
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