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PETITION FOR DISCRETIONARY REVIEY
GREGORIO LUNA LUNA,
Patitionsr, pro sa. *Clark's Action Reaguigzed®

OPENING STATEMENT

Peatitioner Gregorio Luna Luna, pro se with the help from
an inmete that understands the english lercuszge, '
respestfully reguests the Suprome Court of Yashington sccept
review of the Court of Appeals Division Thres Ssptsmher
9,2014 decision, Sse Appendix A

I. COURT OF APPEAL DECISION

Petitioner ie sasking ravieu of the the Court of Appeele

unpublished opinion in State v, Lung Luna, No. 30734-4-111
filed on Septamder 95,2014, Sae Opinion in Appendix A.

The Court of sappeals for divisinn thrae gffirmasd
natitioner's conviction for firet degree murder.

Eetitioner is raising clsims thet sre significant
conetitutional questions and the court of appeals dacision
conflicts with othar zourste dacisliona,
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I1. GROUNDS FOR RELIEF
GROUND ONE

PETITIONER DOES NOT UNDERSTAND ENGLISH THEREFORE THE
INFORMATION CHARGING HIM WITH INTENTIONAL PREMEDITATED
MURDER IS FATALY DEFECTIVE BECAUSE IT ORITS THE NECESSARY
COMMON LAW ELEMENTS OF PREHMEDITATION,

Langusge is the priciple maans of communicstion (n &
lagal proceeding, tharafore patitioner's ability to
undaretand ths common lsw 2lenents of prameditation in his
language is critical to procesdinge falirness. Thonvanh v,
State, LS4 N, U. 2d 697,681-82 (Iowa 1993). Furthermors
sdegquets tranelstion requires continusus word for word
tranalation of everything relating to the trisl & dafendant
conversing in engiish would bas privy to heer. U,S, v, Joshi,
896 F.2d 1303,1306 (11¢th Cir.1990).

The Ammnded Information in Count I charged:

That the seid Gregoric Luna Luna in the County of
Franklin, steste of wsshington, on or about the 24 of May
2010, in violation of RCHW 9A.32.030(1), with & premeditsted
intent tc csuca tha desth of ancther person did estab
Griselde COcerpc-Meze, therehy causing ¢the desth of Griselda
Ocempo-Heza... Ssas CP at 91.92,

Trhe informsation charging petitionsr with premecditated
murder is fatelly defective because it onits o2 necasoory
slement of the crina, an allenatinn ¢%at the nmurdar of
Griselds Ocampo-Mezs involved more than s moment in & point
of time in which a design to kill uss daliderately formssd by
Mr. Luns Luns, however thiz lenguage oid appecr in the trial
court's instructicre os elemente af the crime, Sar Jury
Instructiona 17,19 and 19, (RP N2/27/12 at 4L4%,47-48),
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The court of appsals would not rule on the msesrits of
petitioner's cleim and incorrectly concluded asppsllant
argued in his SAG that ths charging document nesded to
defina the word "premeditation,” and thst My, Luna Luns
preasnted no relevent authority in support aof his argument,
See 9/9/16 ruling at 3 n.2

In S5tat HcCarty, McCerty did not srgue the charging
documsnt neaded ¢a defins the word "conspirecy™ HcCarty
argued the informetion omitted the necoesary sicments of
conspireacy, and this Court held tha inforsestion wes
conatitutionally insufficisnt because it did not allegs the
elemants of conspirecy. McCarty, 160 Un.2d A20, 425.24
(2000).

In McCarty the cherping informeation in Count III stated
the "word conspire”, hut failed to sllage the elsnents of
conspiracy, thet s third person was involved outside the
agreenent to deliver druge. Melerty, 140 Un.2d at 6426

Similer to the error in McCerty, petitionsr's chercing
inforeation in Count I steted the "word premeditetsd" but
failed to sllsge the elements of premeditaticn, thst the
murder involved more then e mamant ir 2 poirt of time in
which s design to kill wpe rrliberstely forwed, See SAD »t
1, 45,

The reversible error in Mclarty {e cimiler to thr error
petitioner srguee here, in hoth cares the charcing
informetion omitted the necesssry commonlauy slemsnts of
their crimes (coneniracy MeCarty) end {(prempditation Lona
Lune).
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Mr McCerty is/was an attorney with e lavw degres, so how
could the state Suprems Court hold McCarty wass prejudiced by
the amitted elaments of conopirecy, snd tha court of sppesls
would not consider petitioner's srgument that he was
prejudiced by s similer error es McCarty. MeCarty, 140 Un.2d
at 42029

Patitioner is confused by the logic of the court of
sppesls 9/9/14 conclusisn, sppsrently in the state of
weshington you hava to bs sn attorney like My, McUsrty to be
prejudicsd by tho omitted szlements of the criss
(ecneoirscy). It epneers prejudice doss not sraly shen the
onitted elements of tha crime is premsditation, end you sre
8 Mexican national like Mr. Luna Luna who doss nct Nave a
lsu degree and dess nst understand zaglish,

The arror cla2ised by petiticner is sctuslly mora
prejudicial than the error in MeCerty, bacasuse of the
languege bderrier, petiticner does not under stand the
englieh language 3o how ctan ha be informed of the clamsnts
of premescitation, yhen thy inforrmation i3 in snglis™ and
only ¢llages the “"uord presedidtated” but omits the
necessary elemsnts of premeditation,

Tha 6th asendment requlres thet in ell criminel
prosecuticna the accusad shall ... he nfcregd of tha noture
and cause of the sccugaticn.... Hashk, Conat, art.?, 822
(emend.10) further states thet {n criminal prosacutions the
sccusad shall heve the right ... tc demancd ths nature and
csuss of tha eccusetion ageinst nNik,..., Therefivre an sccused
has a proteciscd right under our stnte and Podorsl charterse,
to be informed of the ertuinsl charge againet hie w0 he will
be abls to prapsre and sscunt 8 dafsnse et trisl, Evary
nesterial elemant of tha cinargs, slong willi all sssenticl
supperting fucte, nuet he sut Forth eleh claciey, Helavey,
160 Un.2d at 426-25; citing Stats v, Kjossvik, 117 tn.2d
93,97 (1991),

PETITION FOR DICRETIONARY REVIEW b~



Four decsdes 8go, the Suprame Taourt held "the right of en
sccused in a crininel trisl to due procass s, in essence,
the right to & falr opportunity to defend ageinst the
state's accusstions.” Chambers v, Mississippi, 10 U.S.
286,294 (1973), This right stame from the eixth sasndment's
compulsory process and oonfrentostinon clsuses, xnd gusrcantsas
8 criwminal defandant 1s pravidad with "a asnaningful
sopartunity to prasent e complets defanse.” Crane v.
Kentugky, 76 U.%, 503,522 {1384), Im aracticls tacos, thins
ngene thet a criminal delendant =uat "passass sufficlians
prasant aXility to somnult uwith his lswyer with & rensonable
dagras of retional undarstanding” otherviss, the pracaading
would bs merely “sn invective against an inazensihle ahiect.”
UG, ux.rel. lNsgron v. New Vark, 434 £.2d 384, 303 (2d
Cir.1970)s(holding thet a safendant whn snake nn anglish,
and "gut in total (ncauncohensinn as the trizl procesdssd’
uss not sufficiently “orasent” to sstisfy the dicteates of
the sixth smendment. Negron, 4734 F,2d st 390).

Thzs inforemticn is defactive and Luna Lunsia ranvistion
adtained on the charne of first degres murder auel be
roversad end the charge dismisged without prejudice,
Patitioner nasd nat show prejudice hacause "libaral
fntespretetion” dove not uphnid the wvajidity of the charging

information. Hegrner v, U.G., 205 U.G. 427,422 {183%).
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GRGUND TUO
DUTY TO CONVICT LANGUAGE OF INSTRUCTION

Petitioner's appellate esttorney raived this claim in
brief of sppellete, and petitionar will hs sailing
atatenants of additional asutharitiesz to this court te
ruppart this argument, Seoe Hrief of agpoliant.4¥+'l7‘:35

The Court nf Appanle ingorrsctly rulsd theat the fallure
ta challengs tha instruction nrasludes considevation of thie
fepus an apgasl, Sse 5/9/16 rulling at 3 n,2

Petitioner requests thiz caouct afford 1ihers)
constructinn t5 thils patitiasn xs3aping in accordsnoe yith
Haines v, Kegnae, 406 U.S. 519,520-21 {1972);(Pr2 a9
pleadings were held to less stringant stsndasd thon farmel
papurs drafited hy lauwvaers).

I1I, CONCLUSION

Peatitionar respectfully reausets this Court soecant review
of this petition and reveres his conviction for firet degrae
mircder for the regsone steted irn thie petition,

Petitionsr also rsauests this Court appoint counsal) and
prent sn svidentisry/refsrance hesring to resclve ths materiasl
dieputed facts of this ceaos.

Dated this 30th day of Ssptesbar 2016,

s
L PRSI L)

Uregoric Luna Luna, pro en

1830 £agls Cresat usy

Clsllan Bay, WA 98325-9723
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APPENDIX A

September 9, 2ML Unpbhlicshzd Opinion
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FILED
SEPT 9,2014

' In the Office of the Clerk of Court
WA State Court of Appeals, Division 111

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 30734-4-111
)
Respondent, )
)
V. )
) UNPUBLISHED OPINION
GREGORIO LUNA LUNA, )
)
Appellant. )

KORSMO, J. — Gregorio Luna Luna challenges his conviction for first degree
aggravated murder in the stabbing death of his ex-wife, primarily challenging the trial
court’s decision requiring him to provide a deoxyribonucleic acid (DNA) swab. We
affirm. .

FACTS

At arraignment on the original charge of first degree murder, the State sought a
DNA swab in accordance with CrR 4.7(b)(2)(vi).! Defense counsel objected to the
request, and the prosecutor supplemented the affidavit of probable cause with the

testimony of Detective Scott Warren.

' The rule provides in part that the court may require the defendant to “permit the
taking of samples of or from the defendant’s blood, hair, or other materials of the
defendant’s body.” -
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Detective Warren testified that police had recovered blood samples belonging to
the suspect from two locations. The affidavit of probable cause established that Mr. Luna
Luna had been involved in altercations with first the victim and then, as he tried to flee, a
man at the scene. The altercations resulted in injuries that bled. The only question asked
by defense counsel was whether the blood samples had been tested to see if they
contained “usable DNA.” They had not been tested.

The court granted the motion and a swab was evéntually collected. Mr. Luna
Luna’s DNA matched the DNA obtained from the two locations, including DNA found
on the handle of the knife used to kill the victim. The charge ultimately was amended to
a single count of first degree murder with aggravating circumstances and an included
offense of second degree murder.

After lengthy delay, the matter was tried to a jury. The jury found Mr. Luna Luna
guilty of aggravated ﬁrs't degree murder. The trial court subsequently imposed the |
mandatory sentence of life imprisonment. Mr. Luna Luna then timely filed a notice of

appeal to this court.
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ANALYSIS

The sole issue? we will address in this opinion is the contention that the trial court
erred in authorizing the DNA swab. The issue as argued to the trial court was whether or
not the blood samples recovered at the scene contained DNA. On appeal, Mr. Luna Luna
also argues that the State failed to show that the samples were blood. Both claims are
without merit.

Cheek swabs are searches and therefore implicate attendant state and federal
constitutional protections. State v. Garcia-Salgado, 170 Wn.2d 176, 184,240 P.3d 153
(2010). Consequently, warrantless cheek swabs are per se unreasonable under both
constitutions. Jd.

Criminal Rule 4.7(b)(2)(vi) creates a limited exception to this warrant requiremenf
by permitting the State to take bodily material where the following requirements are met:

A CrR 4.7(b)(2)(vi) order must be entered by a neutral and detached
magistrate; must describe the place to be searched and items to be seized;
and must be supported by probable cause based on oath or affirmation; and

2 Counsel presents a second issue concerning the “duty to convict” language of
the defense-proposed elements instruction. Subsequent to the filing of appellant’s brief,
this court rejected this argument, concluding that the failure to challenge the instruction
precludes consideration of the issue on appeal. State v. Wilson, 176 Wn. App. 147,

307 P.3d 823 (2013). We thus will not further address that claim. Mr. Luna Luna also
filed a Statement of Additional Grounds that raises an argument that the charging
document needed to define the word “premeditation.” He presents no rclevant authority
in support of that argument and we will not consider it.

3
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there must be a clear indication that the desired evidence will be found, the
method of intrusion must be reasonable, and the intrusion must be
performed in a reasonable manner.

Garcia-Salgado, 170 Wn.2d at 186 (emphasis added). This court reviews legal
determinations of whether qualifying information as a whole amounts to probable cause
de novo. State v. Gregory, 158 Wn.2d 759, 822, 147 P.3d 1201 (2006).

Here the State was granted permission to obtain a DNA sample from Mr. Luna
Luna’s cheek under the authority of CrR 4.7(b)(2)(vi). Mr. Luna Luna concedes that all
required conditions are met except that there was no clear indication that the desired
evidence would be found. He bases this contention on the fact that the State did no
presumptive testing on any substances found at the scene in order to ensure a DNA matcﬁ
could be made. He relies on factual distinctions between the case at bar and Gregory to
support his argument. Gregory, 158 Wn.2d at 777.

In Gregory, the court upheld a CrR 4.7 search that intruded into the body. The
State requested the order to obtain the defendant’s DNA so that it could be compared to
DNA discovered in a rape kit examination of the victim. Jd. at §20.

Mr. Luna Luna assigns significance to the fact that in Gregory the State had an
existing DNA profile from the victim prior to its application for a CrR 4.7 order.
Accordingly, he argues that the court in Gregory determined that such evidence is
necessary to fulfill the “clear indication” requirement.

4
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Gregory does not support that argument. There the court merely founa that the
evidence available to the trial court was sufficient to fulfill the “clear indication”
requirement; the court did not articulate a minimum standard for CrR 4.7 applications.
Id. at 825. Thus, no authority requires presumptive testing of evidence to ensure that a
DNA profile exists® prior to issuing a CrR 4.7(2)(b)(vi) order.

Notwithstanding the lack of presumptive testing, the trial court did have evidence
to support a clear indication that a DNA match could be made. The motion was
supported by a qualified officer who testified that the police had obtained samples of
what appeared to be blood from the crime scene and that witnesses saw Mr. Luna Luna
bleeding from an injury in the same location. Thus, the court reasonably believed that a
DNA swab would yield evidence linking Mr. Luna Luna to the crime.

Accordingly, the trial court did not err in directing the defendant to provide the

DNA swab. The conviction is affirmed.

3 To the extent that Mr. Luna Luna argues that there also needed to be a showing
that the samples were blood, we reject the argument. The officer reported that Mr. Luna
Luna was bleeding at the scene and there is no evidence that human blood exists that does
not contain DNA. Whether or not a sample is of sufficient quality to yield DNA results is
a separate question apart from the issue of whether probable cause exists to believe that -
Mr. Luna Luna was the source of the blood samples.
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A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

L[

~— "Kaobmo, J.

RCW 2.06.040.

WE CONCUR:

\}&d{uﬂﬂ y j

Fearing, J (T

(Vﬂ(ﬁl

Lawrence-B errey,\J .
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, declare that, on
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FETITION FOR DISCRETIONARY REVIEY (onz original and one copy

to Court of Appeals), and one copy to stats Supreme Court and

. one copy to prosecutor and one copy to anpellate counsel.
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