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OPENING STATEMENT 

Petitioner Gregorio Luna Luna, PfO se with the help from 
an 1mtata that underatande the engll.tlh !l!!ll"'!~net:e, 

raepectfully requeete tho Supreme Court of Washington accept 
review of the Court of Appaalu Divielon Three Septe•ber 
9,201~ decision. Sea AppendlK A 

I. COURT 0, APPEAl DECISION 

Petitioner 11 saeklng ravlew or the the Court of Appaole 
unpubllahad opinion in Sttt• v, bunt Lyna, No. 30734·4-tii 
filed an Septa•b•r 9,201,. Sea Oplnlon tn App•ndlx A* 

The Court af appaale far dlvlelon three afflr•ed 
petlt1oner•o conviction for flrat dcgre• ~urd~r. 

Petitioner la relalng cletma that era etgnttlcant 
canetltutlonel quaetiane end the court of eppeela de~ision 
confllcta with other cou~tc daci~iona. 
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It. GROUNDS FOR RELIEF 

GROUND ON[ 

P£T!TtON£R DOES NOT UNDERSTAND ENGLISH THEREFORE THE 
INFORMATION CHARGING HIM WITH JNT!NTIONA~ PREMEDITATED 
MURDER IS FATALY DEFECTIVE 8£CAUS£ tT OMITS THE HEC~S~ARV 
COMMON lAW ELEMENTS OF PREMEDITATION. 

Language 1• th$ prlc1ple ••ana of eo••Jftleat1on in e 
legal proceeding, thnrafcre petltloner•a ablllty to 
underatand the ca .. on lew •leflents ~f' preaed1tat1an J.n td• 

language is critleal to proceedlnga fairness. Tbonyanh y 1 

&tete, 4$4 N.~. 2d 69?,681·82 (lowe 1993). rurthar•ora 
adequate tren•latlon requlraa continuous word for word 
tranelatlon of •verythlng relating t~ th• trial • defendant 
convara1ng in angli.ah would ba privy to hear. U,§ 1 v, ;Joah&, 
896 F.2d 1303,1309 (11th C1r.1990). 

That the aaid Gregorio Luna Luna in the County of 
'ranklln, etate of waehlngton, on or about the 2• of May 
2010, ln violation of RCW 9A,32.030(1), with a ~rMeaditatad 
intent to cauoa the death of another parson did etab 
Grleelde Ocempc-Mo:o, thereby caue1ng the deeth of Griselda 
Oc•••o-Meza ••• See CP at 91-92. 

The 1nfor•et1on charolno petitioner w1th pre••~tt•t•d 
•urdar ls fatally defeetlve because it omlte e neeea~ory 
ale•ent of the crime, ~" ~l'q~~t!~n t~•t the Aur~er of 
Griselda Oca•po-Meza involved •ore than a •~ent in • paint 
of tiMe in which • dee1gn ta kill wee da11barat•ly fo~-•d by 

Mr. Lune Lune, howevsr thie lang~•~~ did appeer in the trial 
court•• 1n•truct1cn~ me al~rn•nt• of the erl~~. !er ~urv 
lnetructtcn .. 10,11 nnt1 1a# (RP r:l2/'?.'?/12 at 4\,t.7-4R). 
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The court of eppeala would not rule on the ••rlte or 
petltloner•e claim and Incorrectly concluded appellant 
argued in hla SAG that the charolno docu•ant needed to 
daflna the word •pre•adltatlon,• and that Mr. Luna Luna 
presented no relevant authority ln eupport of hla arguaent. 
Sea 9/9/14 l'ttll"'l at 3 n.! 

In Stats y. HjCtrtv, McCarty dld not argue tha chArging 
docu•ant neftded tn define th• word "conaplracy~ McCarty 
argued the 1nforaat1on omltted the neccaaorv elements or 
coneplrecy, and thla Court held the lnforaatlon wee 
oonat1tutlana11y lnaufflclent because 1t dld not allege the 
ale•anta of conap1recy. Mcpnrt.¥ 1 140 ldn.2d 420, t.?!i-2ti 
(2000) .. 

In McCarty the e~eralng !nformnttan in Count IIi stated 
the "ward coneplre", but felled to allege the elaaenta of 
conaplracy, that a third pereon waa involved outelde the 
aoreeF~ent to deliver drur:e. ~C~!t'SY• 140 totn.2tf tr.t t.24 

Sl•lleza to the error ln McCarty, petttlaner'• f!hftr~lno 
lnformetton ln Count I eteted the •word premeditated~ but 
felled to ellaga the el••enta of premedltatton, that tho 
Murder involved .. ore tn .. n e mc~ent lr. * pot~t of tl&& 1~ 

which • del!ll qn to 1t l t 1 tr/J~~• t"'e lil:ler fttfl' t y f'er,Pd. Stel! SAr .,t 

1, ~-s. 

The reversible error 1n ~cCarty 1e oieller to thn ~rrnr 

petitioner erguee h•re, ln hoth e~·~~ thft ehar~tng 
1nf'ormetlon omitted the neceeeery coamonlew elements of' 

their cr1~~~ (eonaplrecy McCarty) end (preme~1tat1on l~·n• 
Luna). 
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Mr McCarty le/wae an attorney with a law degree, eo how 
could the atate Supra•• Court hold McCarty wae prejudiced by 

the o•ltted ala•anta of conopirecy, and tha court of appaala 
would nat conalder patltloner•a argument that he waa 
prajudlaad by a almtler arror •• McCarty. McCertx, 1~0 Wn.2d 

at 1tl0·21 

Patltlonar 1• canfua11d by the logic of the court of 
appeals 9/9/1~ eonclualan, apparently tn the etete ftt 

waahlngtan you have to ~· an attorney llka Mr. McCarty to be 
prajucUcad by thtJ 0111 tte~ al•"'•"t" of '"• CJ'lme 
(cone~irwcy). It ap~••~• prejudice do•• "ot ·~'ly ~h«~ tha 
oa1tterl ele~anta or the crlae la preaedttetton, and you era 
a Mexican national like Mr. ~una ~una wha dces net ~av• a 
lew degree and dcas n~t undar•tand ;~;11:~. 

The error eltimed bV pattttcner is actually mor~ 
prajud1e1el than th• error in McCarty, bec8uae of the 
language barrier, petitioner doee not under atend th• 
•";lith len;uaoa •o how ean ha be lnfor•ed of tne al•••nta 
of premedltetlon, when th• inf=rmatton l• in anctla~ an~ 
only alleges tha •wore ~re .. ed1dtatedq but omits tha 
neceaaary eleeenta of pre•edltetlon. 

T"'• 6t., aHna••nt requlrea that in ell r:r1111nal 
prosecut1cna the accusad shall ••• be tnfcr~cd or the ncturc 
and cauea of the accuaaticn •.• ~ ~a~h. Conat. art.1, §22 
(aeend.10) further etatea that ln crl•lnal proa•cutlona the 
accuaed aha11 have the right ••• to demand the natur& and 
cauae of tha accutuation ag&ins't n1.rn •••• Tn•rt~fol'lil an accuoed 
haa a protect~d right under our et~t~ nnd f=~c=~l c~~rtn~~, 
to be in¥o~ad of th• ~rla1nal cha~o• against h1• •o h• ~ill 
be able ta prepare and sount a def•n•• et trial. Every 
•eter1e1 el ... nt of tha cn.u·go, ulon(.t u1ll all ae:uantit.l 

aupporting ft.tct~t, i'IJt.t h•; m~t +'or'th tv~_'t.h ~ln!"!..~v. ~cCe!'~\f. . .., ... 
1~0 wn.2d •t ~24·25a citing Ste!e Vz K~q;ay&k, 1'7 Wn.2d 
93,91 (1991). 
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'oul' aecadae ago, the SupreN r=ourt held "'the t-l!Jf'tt of an 
aceuaed ln • cr1•1nal t•lal to due prncaaa la, ln ••••nee, 
ths right to a fat• opportunity to defend agalnet th• 
atate•a accuaatlona.• Cbf!'Jl! Xa "\••l•!1R&l• '10 u.s. 
28,.29' (197!). This right at••• fraft the alxth ••end .. ftt*• 

co•pulaory prac••w and e~nfrent~tton claua•s, ~ncl Q~&~ant••• 

• crtalnel defendant la pzoovld~td 1d. "th •a ••antnqful 

o~part~nlty to praaont • coMplete defan••·~ S!l"l v. 
ki!J!U!lc,X, 4715 U .. ~. 5~~.5~1 (1:18(i), In ;s.-:seti.r:l~ tat-11 1 thla 

.. ana that e crl•lnal delan~snt =ust ~?a•a••~ auff~vian~ 
-r•eant abllltv to co"ault ~lth hls lawyal' with e ~eeeonable 
dagra• of rational undar•tandlng" otherwlea, the procoedlnu 
would bft """ely "an tnvac:tlv9 egalnat 3n tnwanul!llft ':tltjl'le·t. '' 

y,s, l?h£11, titlt'" !: W•-e Votf!• ~+l'• r .2d Jnt.l. 3o; (2d 
Clr.1970):(hold1ng ttt•t • defendant vna srJa~ .. na ""il11tth, 
and •eat in totl'l tnr:nMrtrttM!'\'ll rm "'._ tha t" lttl pr.,c,edad" 

Mee not eufficiently •pra•ant" to •etisfy the dletete• of 
the •lxth ... ndNent. 1flt2~· 4~4 r.?d ut 390). 

Trt~ 1nformat1cn ie daf'cet1ve end L.unl!l Luna's .:n,wi~t1on 
obtetnod on the ~.,• ... !!• e!• fi:!'st d~g:ea ~urd~r muer~ b• 

revareed end the charge d1~1•e•d ~lthout prejudice. 
Petl tioner n•ed not ohoM prejudice because •l.ib<'tt.ll 

lnte:p~etstinn~ do~8 not up~nl~ th~ velid!ty of the c~arg1n~ 
1 f t t u . 11 " ry~~ U r '27 ,. 14~,•) n Ol'rtft o~.OJn. "l&iP!S v. r•il.t• t:t.t;..~ .. :.. .... ,~t ....... \i ... .J• • 
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GRGUtfO TWO 
OUTV TO CONVICT LANGUAGE OF INSTRUCTION 

Petlttaner'• appellate at~arney raiaed th1e clel• 1n 
brief of appellate. and petitioner td.ll be •uU.t.n~ 
etate•anta of •duit1onal author1t1e~ to thle court to 
.-upport thle at"QU"!t'!lnt. See 8rlt~~f of A~petll11nt.a:t ll-7>) 

The Court of A~p8wl• incarractly rul•d that the fallurti 
to challenge the !natruction l":"'e:o:ludw!! conelderection of thie 
leeu~ ~n ~ppe8l. See 9/9/1~ ru11ng at 1 n.2 

P•t1t1oner rsqueata th1e e~~~t ~ffcrd llner~l 
conatruetlo~ t~ t~te p4tlt1on ~•eptAg tn ~ecQrdene• vlth 

Hains! y 1 ~•rnsr. 'n' u.5. 519,S20-71 !1972):C~r~ '! 
pleadings ~ttre h~ld to laz~ at~lngant atand~~d t~on formal 
paparft dtaft~d ~y l~~yera). 

III. CON.ClUSIO~ 

P•t1t1onar ~eapeetfully r'Quee1• t~ls Cour~ acn~pt revlaw 
of thla petltlon and rever•• hl• convlctlnn for f1rct de;r•e 
fiiUI"cfer for the reeaone et&t.ed I~ th1e $)at S tion. 

Petlttener •l•o raQ&.u!eta tl>'l!s CotJI't appoint ccuneal ane 

grant an evldantlary/raf•rance hearlnc to reeclve the Material 
dlaputad faeta of thls c•••· 

Dated ... 1. 30th dey., .......... 101'-· 

/. ; '. 

Gii~itos'tt.~~ tun., pn •• 
11SO tagle Ctest ~•Y 
ClalleM ley. MA 9831S-t723 
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APPENDIX A 

September 9, 2n14 Unpblish8d Opinion 
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FILED 

SEPT 9, 2014 

In the Office of the Clerk of Court 
W A Stute C our I of Appeals, Division Ill 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 30734-4-III 

Respondent, 

v. 
UNPUBLISHED OPINION 

GREGORIO LUNA LUNA, 

Appellant. 

KoRSMO, J.- Gregorio Luna Luna challenges his conviction for first degree 

aggravated murder in the stabbing death of his ex-wife, primarily challenging the trial 

court's decision requiring him to provide a deoxyribonucleic acid (DNA) swab. We 

affirm. 

FACTS 

At arraignment on the original charge of first degree murder, the State sought a 

DNA swab in accordance with CrR 4. 7(b )(2)(vi). 1 Defense counsel objected to the 

request, and the prosecutor supplemented the affidavit of probable cause with the 

testimony of Detective Scott Warren. 

1 The rule provides in part that the court may require the defendant to "permit the 
taking of samples of or from the defendant's blood, hair, or other materials of the 
defendant's body." 



No. 30734-4-III 
State v. Luna Luna 

Detective Warren testified that police had recovered blood samples belonging to 

the suspect from two locations. The affidavit of probable cause established that Mr. Luna 

Luna had been involved in altercations with first the victim and then, as he tried to flee, a 

man at the scene. The altercations resulted in injuries that bled. The only question asked 

by defense counsel was whether the blood samples had been tested to see if they 

contained "usable DNA." They had not been tested. 

The court granted the motion and a swab was eventually collected. Mr. Luna 

Luna's DNA matched the DNA obtained from the two locations, including DNA found 

on the handle of the knife used to kill the victim. The charge ultimately was amended to 

a single count of first degree murder with aggravating circumstances and an included 

offense of second degree murder. 

After lengthy delay, the matter was tried to a jury. The jury found Mr. Luna Luna 

guilty of aggravated first degree murder. The trial court subsequently imposed the 

mandatory sentence of life imprisonment. Mr. Luna Luna then timely filed a notice of 

appeal to this court. 

2 
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ANALYSIS 

The sole issue2 we will address in this opinion is the contention that the trial court 

erred in authorizing the DNA swab. The issue as argued to the trial court was whether or 

not the blood samples recovered at the scene contained DNA. On appeal, Mr. Luna Luna 

also argues that the State failed to show that the samples were blood. Both claims are 

without merit. 

Cheek swabs are searches and therefore implicate attendant state and federal 

constitutional protections. State v. Garcia-Sa/gada, 170 Wn.2d 176, 184,240 PJd 153 

(20 I 0). Consequently, warrantless cheek swabs are per se unreasonable under both 

constitutions. !d. 

Criminal Rule 4.7(b)(2)(vi) creates a limited exception to this warrant requirement 

by permitting the State to take bodily material where the following requirements are met: 

A CrR 4.7(b)(2)(vi) order must be entered by a neutral and detached 
magistrate; must describe the place to be searched and items to be seized; 
and must be supported by probable cause based on oath or affirmation; and 

2 Counsel presents a second issue concerning the "duty to convict" language of 
the defense-proposed elements instruction. Subsequent to the filing of appellant's brief, 
this court rejected this argument, concluding that the failure to challenge the instruction 
precludes consideration ofthe issue on appeal. State v. Wilson, 176 Wn. App. 147, 
307 P.3d 823 (2013). We thus will not further address that claim. Mr. Luna Luna also 
filed a Statement of Additional Grounds that raises an argument that the charging 
document needed to define the word "premeditation." He presents no relevant authority 
in support of that argument and we will not consider it. 

3 
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there must be a clear indication that the desired evidence will be found, the 
method of intrusion must be reasonable, and the intrusion must be 
performed in a reasonable manner. 

Garcia-Sa/gada, 170 Wn.2d at 186 (emphasis added). This court reviews legal 

determinations of whether qualifying information as a whole amounts to probable cause 

de novo. State v. Gregory, 158 Wn.2d 759, 822, 147 P.3d 1201 (2006). 

Here the State was granted permission to obtain a DNA sample from Mr. Luna 

Luna's cheek under the authority ofCrR 4.7(b)(2)(vi). Mr. Luna Luna concedes that all 

required conditions are met except that there was no clear indication that the desired 

evidence would be found. He bases this contention on the fact that the State did no 

presumptive testing on any substances found at the scene in order to ensure a DNA match 

could be made. He relies on factual distinctions between the case at bar and Gregory to 

support his argument. Gregory, 158 Wn.2d at 777. 

In Gregory, the court upheld a CrR 4.7 search that intruded into the body. The 

State requested the order to obtain the defendant's DNA so that it could be compared to 

DNA discovered in a rape kit examination of the victim. !d. at 820. 

Mr. Luna Luna assigns significance to the fact that in Gregory the State had an 

existing DNA profile from the victim prior to its application for a CrR 4.7 order. 

Accordingly, he argues that the court in Gregory determined that such evidence is 

necessary to fulfill the "clear indication" requirement. 

4 
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Gregory does not support that argument. There the court merely found that the 

evidence available to the trial court was sufficient to fulfill the "clear indication" 

requirement; the court did not articulate a minimum standard for CrR 4. 7 applications. 

I d. at 825. Thus, no authority requires presumptive testing of evidence to ensure that a 

DNA profile exists3 prior to issuing a CrR 4.7(2)(b )(vi) order. 

Notwithstanding the lack of presumptive testing, the trial court did have evidence 

to support a clear indication that a DNA match could be made. The motion was 

supported by a qualified officer who testified that the police had obtained samples of 

what appeared to be blood from the crime scene and that witnesses saw Mr. Luna Luna 

bleeding from an injury in the same location. Thus, the court reasonably believed that a 

DNA swab would yield evidence linking Mr. Luna Luna to the crime. 

Accordingly, the trial court did not err in directing the defendant to provide the 

DNA swab. The conviction is affirmed. 

3 To the extent that Mr. Luna Luna argues that there also needed to be a showing 
that the samples were blood, we reject the argument. The officer reported that Mr. Luna 
Luna was bleeding at the scene and there is no evidence that human blood exists that does 
not contain DNA. Whether or not a sample is of sufficient quality to yield DNA results is 
a separate question apart from the issue of whether probable cause exists to believe that 
Mr. Luna Luna was the source of the blood samples. 

5 
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A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to 

RCW 2.06.040. 

WE CONCUR: 

s 
Fearing, J -

l 
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DECLARATION OF SEH\'lCE BY MAIL 
GH 3."1 (c) 

1 GREGORIO LUNA LUNA 
'--------------------------- ---------, declare thal, on 

thi~; 1st day of' OCTOB_E_R __ __ 2014 1 deposited the forgoing documents: 

PETITION FOR DISCRETIONARY REVIEW (one original and one copy 

to Co~rt of Appeals), and one copy to state Supreme Court and 

one copy to prosecutor and one copy to appellate counsel. 

con No. 307~4-4-III 

or £1 copy thereof; in the internal legal mai I system of 

Clalla~ a~y Cor~ectians Ca~ter 
1830 Eagle Creut Bay 
Clallam Bey, WA 98326-9723 

Received 
Wasbir:~gtoR State S1:1preme Cowl 

OCT -6 2014 

Ronald R. Carpenter 
Clerk 

Ancl made arrangements for postage, addressed to: (name & address of court or other party.) 

Washington State Supreme Court, Temple of Justice, PO BOX 40929, Olympia, WA 98504-0929 

Court of Appeals Division 3, 500 Ceder St., Spokane, WA 99201-1gos 

David fiasch Attorney at l<Jw, PO Box 30339, Spokane, IJIA 99223-3005 

---~--------------------------------------:·--'-;·--------------------------·-------------------------

Benton Co. Prosecuting Attorney, 7122 W. Okanogan Place Kennewick, WA 99336 
. ---- -- . - -

1 declare under penalty of perjury under the laws of the United States, pursuant 
to Title 28 U.S.C. § 1746, that the foregoing is true and correct. 

Dated at 
Clallam Bay Washington October 1,2014 

011 ---- ------------------------ ---------
(L]tj' & State)___ __ __ (Date) _____ _ 

C,. L. l. 
-----------tGnr~fe~g~o~r~i~ Lune Lune 

Signature 

TyJ-1t I Print Name 


