QRS

[Review of trial court decision}; Review of Court of Appeals inlerlocutory decision];

No. 522 XQ(O

[Appellate court]

Motion for discretionary review.,

[SUPREME COURT or \COURT OF APPEALS, DIVISION _ JIL 1
————— OF THE STATE OF WASHINGTON

[Tide of trial court proceeding with partics designated as in rule 3 .4)

Received
y Washington State Supreme Court
STATE of wWASHINGTON

— OCT -3 204
PAUL. 5. Rrckie .
Defendant. Ronald R. Carpenter
Clerk
MOTION FOR DISCRETIONARY REVIEW
FRO SE
’ {Name of petitioner’s attorney)
% \% & Signature of Attorney for {petitioner]
Y’\ '\
TED s
PROsEE e
[Name of " Atioficy for Appeliant]
{Address} |City] IStae) 7ip Codel
{Telephone Number] {Washington State Bar Association Membership No. |

A. IDENTITY OF PETITIONER
PAUL S, Bl\CkLE

[ Petitioner’s name)

asks this court to accept review of the decision or parts of the decision destgnated in Part B of this
motion.
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B. jeg(ecpue ASS|STANCE OF goTh T (AL COunSEL AN PRPELIATE COounsel

o

" [Court entering or ﬁlmo the decision] [date enlered or filed]

[Identify the dec1s1on or parts of decision which the party wants revxewed by the Pae Ibf decision)
_coa-D T 00

[Description of any order granlmg or denying motions made after the decision such as a motion for recousnderal mn]
NONFE

[date of order granting or denying motions].

Am copy of the decision [and the trial court memorandun opinion] is in the appendix at pages A- through

. ISSUES PRESENTED FOR REVIEW , -
- [Define the issues whxch the court is asked to decide if review is granted]._ ALPEARANCE OF . FAIRWNESS

DOCTRINE. 2 DeENIAL of 7. % moTIoN: NEFFECTIVE  ASs) STANCE
of cobNSEL.  AND  INvesFecTiVE APLEULLATE CounSEL

. STATEMENT OF THE CASE

[Write a statement of the procedure below and the facts]. : 8 :
tHE APPEULATE (COVET pAS ELATLY 16N0ZED MB. BIOCLESPROTESTAT ON
or PPPELLATE COUNSELS DEPLOKABLE 6RIEF AND 6AVE HEE A PASS .,

HER BLIEE BBWAS <0 CLEARLY mISTHOOGRT AND Poofly HANDLED
TUAT 1TSS A WONPER  TWE DWISION TH  —SupbES  woOULD Ve
COMSIPER A ORIEE DO RI\OOLED v \TH NANFEST ERROR, -

ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
[Argument should be short and concise and supported by authority].
TS CEOSECUTIoN (M LEWLS COuNTY 1S mepey MOBE €LVVT OF
A _PoISowoUS  Teee THWAT WITiewW coomy BAS PERPETRATED AGAINST
AN _[NDWIVAL- NOT  6UVILTY OF @GURLLARIES, THE LOWER QOueTS
CONTINVED TO PRESS A TLAUDUILENT  SEARCH wARPANT AND B)CkLE
1S vefT TO sSceAMBLE FOR PLRCHASE ,
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F. CONCLUSION

[State the relief sought if review is granted].
oy LE

THS cpsE BE SENT Bade TO THE APPELLATE coNeT,

(CEBVEST

EN SO ED Wi TH cwse = Y5268 AND STAYED PenbiNG TusT

ouTCOME, TRE 4™ AmENDMENT (AS JIOLATED AND | F WHITMAN CouNTy

HAD  CONDOCTED A PROPER SEARCH , A mAN NOT EUILTY of DukeLpey Aud

MEFT _ wiould RAVE PNEVER EACED  PROSECUTI ood

i M LEW|S QOUNT\/

waté B Lo

ng 5/0/6'6

Respectfuﬂy submitted,

7’

Signature

APPENDIX

D, 743248 - Codleny -G5S

[Name of Defendant]

WA, Coﬂecf" nsConler

. [P0 Rox 900 . Shellon LA

[Address]
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1City] [State)

Zip Code]
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SEPT 9,2014
In the Office of the Clerk of Court
WA State Court of Appeals, Division 111

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 32286-6-I11
Respondent, ) ‘
)
V. )
)
PAUL S. BICKLE, ) UNPUBLISHED OPINION
)
Appellant. )

KORsSMO, J. — Paul Bickle challenges the sentence imposed after he pleaded guilty,

arguing that the trial court violated the appearance of fairness doctrine. We affirm.
FACTS

In March 2010, Paul Bickle went on a crime spree involving multiple thefts and
burglaries in Lewis County. Mr. Bickle got away and continued his crime spree in
Whitman County. After executing a search warrant of Mr. Bickle’s Whitman County
residence, law enforcement discovered property that connected Mr. Bickle to the Lewis
County crimes. Following his arrest in Whitman County, Lewis County charged Mr.
Bickle with two counts of theft of a motor vehicle, one count of theft in the first degree,

one count of theft in the second degree, and one count of second degree burglary.
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Mr. Bickle agreed to plead guilty to the charges. In exchange, the Lewis County
prosecutor agreed to recommend a sentence that would run concurrent to the one that Mr.-
Bickle was already serving from Whitman County. In his Statement of Defendant on
Plea of Guilty, Mr. Bickle acknowledged that he knew that the court did not have to
follow anyone’s sentencing recommendations. He also acknowledged that he was not
promised anything else in exchange for pleading guilty and that he was not threatened or
otherwise coerced into pleading guilty. At the plea hearing, the court reiterated and re-
obtained Mr. Bickle’s acknowledgement that the court was not bound by anyone’s
sentencing recommendation. The court then accepted the guilty plea.

The court then sentenced Mr. Bickle to the high end of the standard range as
recommended by the parties. However, the court rejected the State’s recommendation for
the sentence to be served concurrently with the Whitman County sentence. Upon hearing
that he would be serving consecutive sentences, Mr. Bickle interrupted the proceeding
and tried to withdraw his guilty plea. The court responded, “I don’t want to hear another
word out of you. If you do, we will figure out a way to make it longer.” Report of
Proceedings (Feb. 16, 2011) at 15.

Mr. Bickle subsequently filed a CrR 7.8 motion to withdraw his guilty plea,
alleging that he did not voluntarily plead guilty. Mr. Bickle claimed that his counsel
promised him that the court would agree to the recommendation, that the jail guard

threatened him into pleading guilty, and that the judge’s threat to increase the sentence
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was coercive. At the hearing on the motion, Mr. Bickle also claimed that his lawyer told
him that the court did not have the power to give him a different sentence.

The court rejected these arguments as baseless and contradicted by the Statement
of Defendant on Plea of Guilty. Mr. Bickle thereafter timely appealed to this court.

ANALYSIS

Mr. Bickle raises three issues on appeal. He first argues that the sentencing court
violated the appearance of fairness doctrine when it responded to his outburst during
sentencing. He next argues that the lower court abused its discretion when it denied his
CrR 7.8 motion. Finally, he argues that counsel provided ineffective assistance during
the plea stage. We address each of these arguments in turn.

Mr. Bickle failed to raise the first issue at the court below. Thus, we review this
issue only for a manifest error affecting a constitutional right. RAP 2.5(a)(3).

The appearance of fairness doctrine has its roots in the due process and fair trial
provisions of the United States Constitution. In re Murchison, 349 U.S. 133, 136,
75 S. Ct. 623,99 L. Ed. 942 (1955). However, Mr. Bickle has failed to prove that the
judge’s threat violated the appearance of fairness doctrine.

The appearance of fairness doctrine asks whether “a reasonably prudent,
disinterested observer would conclude that the parties received a fair, impartial, and
neutral hearing.” State v. Gamble, 168 Wn.2d 161, 187, 225 P.3d 973 (2010). Although

the judge became short with Mr. Bickle after his outburst, the circumstances of the
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hearing were not such that a disinterested observer would have believed that Mr. Bickle :

did not receive a fair, impartial, and neutral hearing.

The threat did not occur until after Mr. Bickle had received his sentence and
interrupted the hearing. Until that point, the judge (and the hearing in general) had been
nothing but cordial. *“This statement showed some agitation no doubt. Above all, it
showed that a judge is a human being, not the type of unfeeling robot some would expect
the judge to be. Such a passing display of exasperation . . . falls far short of a reasonable
cause for disqualification for bias or prejudice.” Keppel v. BaRoss Builders, Inc.,

7 Conn. App. 435, 444, 509 A.2d 51 (1986). Thus, without more evidence of a bias
against Mr. Bickle personally, we cannot conclude based on a single short-tempered
statement that the judge violated the appearance of fairness.

Mr. Bickle next argues that the lower court erred when it denied his CrR 7.8
motion. This court reviews a decision on a CrR 7.8 motion for abuse of discretion.

Stdte v. Hardesty, 129 Wn.2d 303, 317, 915 P.2d 1080 (1996). Because Mr. Bickle’s
argument is based on his bare assertions of coercion and promises, despite earlier
statements to the contrary, we reject his argument. A defendant’s denial of being coerced
or promised anything during a plea hearing is, although not conclusive, highly persuasive
evidence against a later claim of coercion and false promises. State v. Osborne, f
102 Wn.2d 87, 97, 684 P.2d 683 (1984) (“More should be required to overcome this

‘highly persuasive’ evidence of voluntariness than a mere allegation by the defendant.”).
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Mr. Bickle’s last argument involves a claim of ineffective assistance of counsel.
An ineffective assistance claim requires the defendant bear the burden of showing that his
counsel’s performance fell below an objective standard of reasonableness, and that there
is a reasonable probability that but for counsel’s deficient performance the result would
have been different. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052,

80 L. Ed. 2d 674 (1984).

In support of his argument, Mr. Bickle relies on his same baseless assertions that
his counsel misrepresented the sentencing court’s ability to give him a consecutive
sentence. Generally, a defendant’s self-serving statement alleging ineffective assistance
is insufficient by itself to overcome the presumption of effective assistance.

State v. Conley, 121 Wn. App. 280, 287, 87 P.3d 1221 (2004). Accordingly, Mr. Bickle
has failed to establish his counsel’s deficient performance.

Affirmed.

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

L ],
e

/Korsmo, J.
WE CONCUR:

Adies, Cy " C )

Siddoway, €.J/ (/ Lawrence-Ferrey, J.

RCW 2.06.040.




