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A. IDENTITY OF PETITIONER
Shelive L. Stark asks this Court to accept review of the decision of
Division Three of the Court of Appeals terminating review designated in
Part B of this petition.
B. COURT OF APPEALS DECISION
Ms. Stark seeks review of the published opinion filed on October 7.
2014. affirming her conviction. A copy of the opinion is attached as
Appendix A. |
C.  ISSUES PRESENTED FOR REVIEW
1. Whether the trial court violated Ms. Stark’s constitutional
public trial right by prohibiting the public from entering or
leaving the courtroom during closing arguments. without
considering the factors set forth in Stare v. Bone-Club. 128

Wn.2d 254,906 P.2d 325 (1995).

|

Whether the trial court erred in permitting Detective
Hollenbeck 1o offer an opinion as to Ms. Stark’s guilt or

veracity. and in not striking the testimony.



D. STATEMENT OF THE CASE

Shellve Stark married Dule Stark in 1984. (RP 464. 467). The first
vear of their marriage was happy. and Ms. Stark described Mr. Stark as very
loving and caring. (RP 467. 474). However. on the night of their first
wedding anniversary. Mr. Stark asked Ms. Stark to get a job in a massage
parlor. (RP 469). When Ms. Stark refused. Mr. Stark became filled with
rage. hit her. threw a chair and a table at her. and wrestled her to the ground.
(RP 470-471). Mr. Stark pressed his knee into Ms. Stark’s neck and she
became unconscious. (RP 471-473). After this first assault. Ms. Stark
became very afraid. (RP 472). She felt like he could kill her at any time.
(RP 474). Ms. Stark estimated Mr. Stark attacked her in this manner another
20 to 30 times during their marriage. (RP 481). Ms. Stark was hospitalized
as a result of physical abuse by Mr. Stark. (RP 487-488. 508).

Ms. Stark worked in a massage parlor. a topless dancing bar, as a
prostitute. and as a phone sex operator throughout their marriage. at the
request of Mr. Stark. (RP 475-479. 492. 503. 513-516). Mr. Stark
controlied the family finances. so Ms. Stark gave him her earnings. which he
used to gamble. (RP 468. 477). Ms. Stark wied to hide money she earned

from Mr. Stark. but she was unsuccesstul. (RP 492-494),

J



Mr. and Ms. Stark’s son. Christopher, was bomn in 1990. (RP 496).
After Christopher was born. Mr. Stark 10ld Ms. Stark he had control over her
life and her son’s life. (RP 490).

Afier previous discussions of divorce, Mr. and Ms. Stark drafied a
divorce settlement agreement in the fall of 2007. (RP 512-313. 518-520).
Although Ms. Stark felt the agreement was not fair and equitable. she feli
that she had no other choice but to sign it if she wanted to obtain a divorce.

(RP

th

31-532).

Ms. Stark decided to tell Mr. Stark she was going to hire an attorey
and obiain a fair divorce settlement. (RP 35343 In response, Mr. Stark
threatened to kill Ms. Stark and to hurt her family if she did not abide by the
terms of their previous divorce settlement agreement. (RP 535-536..

Ms. Stark sought and obtained a temporary restraining order against
Mr. Stark. on December 7. 2007. (RP 203-206, 211. 333, 537-538). Ms.
Stark s sister. Karen Jacquetia. came 10 Spokane from northern Idaho to be
with Ms. Swark. (RP 542-543). Thev murually agreed that Ms. Jacquetta
would bring a gun to Ms. Stark for her protection. (RP 280. 544-545). Ms.
Stark also asked Ms. lacquetia 1o serve Mr. Stark with the temporary
restraining order. but she was unable to do so because she was involved in a
car accident on her wav 10 Spokane and was hospialized. (RP 278-280.

542-343: 549-350). Ms. Jacquetta had two guns in her car that she was

(3]



bringing to Ms. Stark. (RP 279-280). The guns were released to Ms.
Jacquetta's son. Dale Johnson. at the accident scene. (RP 281, 284).

Mr. Johnson gave one of Ms. Jacquetta's guns to Ms. Stark. (RP
2835). As a result of Ms. Jacquetta's hospitalization. Ms. Stark asked Mr.
Johnson to serve Mr. Stark with the temporary restraining order. (RP 282-
283, 285, 287. 549)., Mr. Stark was out of town at the time. but he was
expected to return home on the moming of December 9. 2007. (RP 288.

18.

W

50).

I

On the evening of December 8. 2007, Ms. Stark. her son. Christopher

20.

|5

Stark. and Mr. Johnson were at Mr. and Ms. Stark’s home. (RP 288.

1. 5533, Ms. Stark asked Mr. Johnson to serve Mr. Stark with the

tn
thn

temporary restraining order out in front of the house. when Mr. Stark came
home. (RP 283.549). Ms. Stark expected to see Mr. Stark’s headlights or to
hear the dog barking to alert them that he had arrived home. so Mr. Johnson
could serve Mr. Stark before he came inside. (RP 521. 549. 554).

However. Mr. Swark arrived home and came right inside the house.
(RP 292. 303. 521, 554). Mir. Johnson handed Mr. Stark the temporary
restraining order. (RP 293-294. 322. 555). Mr. Stark became angry and
asked Christopher Stark if he knew about this. (RP 293-294. 322. 555). Ms.
Stark told evervone to leave the house, and Christopher Stark and Mir.

Johnson lefi. (RP 294, 322-323. 535-556).



Mr. Stark was very upset and started charging at Ms. Stark. (RP
557). He told Ms. Stark he was going to kill her. (RP 357). Ms. Stark had
the gun behind her back. (RP 357). Ms. Stark was afraid that Mr. Stark was
voing to kill her. with his hands. a knife, or her gun. (RP 561). As Mr. Stark
charged her. he looked at a knife that was sitting on the counter. and Ms.
Stark shot him. (RP 558-359. 598-600). Mr. Stark went to grab the knife.
and Ms. Stark shot again. (RP 560. 598. 600). After three shots, Mr. Stark
kneeled to the ground. (RP 560-561). Ms. Stark then tried to ger past Mr.
Stark in order to leave the house. but he started kicking her. (RP 561). She
shot him several more times. (RP 561). Ms. Stark then called 911. (RP
564-565). Mr. Stark died. and the cause of death was determined 10 be
multiple gunshot wounds. (RP 371).

Responding officers found the temporary restraining order near Mr.
Stark's body. (RP 150). The officers also found the gun on the kitchen floor
and a knife on the kitchen counter. (RP 149-151. 237-238). Ms. Stark was
detained following the shooting and interrogated at the Spokane Police
Department by Detective Kip Hollenbeck. (RP 79-87. 166-170).

The State charged Ms. Stark with first degree murder. with the date

of the crime as December 9. 2007.! (CP 1-3. 42-43;. Ms. Stark was tried

The State also charged Ms. Stark with one count of conspiracy to commit first
degree murder. (CP -3, 42-43}. Ms. Stark was acquitted of this charge after her second
jury rial. (CP 374: RP 969,

th



and convicted in 2009, and her conviction was overturned on appeal in 2010.
(CP 7-35). A second jurv trial was held in September 2012, (RP 126-965).
Ms. Stark testified in her own defense. consistent with the facts stated above.
(RP 460-632). Ms. Stark asserted self-defense. and the trial court instructed
the jury on justifiable homicide. (CP 364-367).

Detective Hollenbeck testified regarding what Ms. Stark told him
during his interrogation of her on the night of the shooting. (RP 166-171.
181-182). Ms. Stark relaved the sequence of events during the shooting.
(RP 166-171. 181-182).

During the State’s rebuttal case. defense counsel asked Detective
Hollenbeck whether his interrogation of Ms. Stark on the night of the crime
“stopped rather abruptly[.]” (RP 786). Detective Hollenbeck testified
“Shellve Stark told me what she wanted me to hear and then the
conversation was ended.” (RP 786). Defense counsel objected. arguing the
testimony was an opinion. and asked that it be stricken. (RP 786). The trial
court overruled the objection and did not strike the testimony. (RP 786).

Prior to closing arguments, the trial court stated:

I ask all the spectators. 1 don’t really want peopie coming ot

going during closings, so if you don’t think you can last the

morning. vou might want 1o rethink being in here. unless yvou

reallv need to. 1t's just verv disruptive.

(RP 891).



The jury found Ms. Stark guilty of first degree murder. (CP 372: RP
969). Ms. Stark appealed. (CP 475-492).

In a published decision filed on October 7. 2014. the Court of
Appeals affirmed Ms. Stark’s conviction. holding that the wial court’s
statement before closing arguments was not a courtroom closure. and that
Detective Hollenbeck's testimony did not constitute impermissible opinion
testimony. See Appendix A: see also State v. Stark. 354 P.3d 1196 (Wash.
Ct. App. 2014). Ms. Stark now sceks review of this published decision.

E. ARGUMENT AS TO WHY REVIEW SHOULD BE ACCEPTED

1. THE COURT OF APPEALS™ DECISION - THAT

NO COURTROOM CLOSURE OCCURRED -
CONFLICTS WITH CASE LAW. POSES A
SIGNIFICANT CONSTITUTIONAL ISSUE. AND
WARRANTS REVIEW AS A MATTER OF
PUBLIC INTEREST.

The Court of Appeals decision that no courtroom closure occurred in
Ms. Stark’s trial conflicts with decisions of this Court. involves a significant
question of law under the Constitution of the State of Washington and of the
United States. and involves an issue of substantial public interest that should
be determined by this Court. Se¢ RAP 13.4(b). The Court of Appeals
decision did not consider the six opinions issued by this Court on September
25. 2014, addressing the defendant’s right to a public tnal. See State v.

Frawlev. 334 P.3d 1022 (Wash. 2014): State v. Koss. 334 P.5d 1042 (Wash.



2014): Staie v. Njonge. 334 P.3d 1068 (Wash. 2014): State v. Shearer. 334
P.3d 1078 (Wash. 2014); State v. Slert. 3534 P.5d 1088 (Wash. 2014); State v.
Smith. 334 P.3d 1014 (Wash. 2014).

The trial court violated Ms. Stark’s constitutional public trial right by -
prohibiting the public from entering or leaving the courtroom during closing
arguments. without considering the factors set forth in Bone-Ciub. (RP 891):
see also State v. Bone-Club. 128 Wn.2d 254, 258-59. 906 P.2d 325 (1993).

Both the federal and Washington State constitutions provide that a
defendant has a right to a public trial. Sware v. Wise. 176 Wn.2d 1. 9. 288
P.3d 1113 (2012) (citing Wash. Const. art. 1. § 22: U.S. Const. amend VI).
“In Bone-Club. this court enumerated five critena that a trial court must
consider on the record in order 1o close trial proceedings to the public.”™ Id.
at 10 (citing Bone-Club. 128 Wn.2d at 258-59). “A trial court is required to
consider the Bone-Club factors before closing a trial proceeding that should
be public.” Id. a1 12 (emphasis in original): see also State v. Pawmier. 176
Wn.2d 29. 35. 288 P.3d 1126 (2012).

A defendant may raise the constitutional right to a pubiic trial issue
for the first time on appeal. Koss, 334 P.3d at 1045. Whether a defendant’s
constitutional public trial right has been violated is reviewed de nove. Id.

A violation of the public trial right 1s structural. meaning prejudice is per se

resumed to inhere in the violation.” Njonge. 334 P.5d at 1073. Washington
e (ol =



has not adopted a de minimis standard in the context of the public trial right.
See State v. Easterling, 157 Wn.2d 167. 180-81. 137 P.3d 825 (2006): see
also Frawlev. 334 P.3d at 1029 (plurality opinion declining to take a de
minimis approach): Shearer. 334 P.3d at 1083-84 (plurality opinion rejecting
the State’s argument that courtroom closures were de minimis. because
structural error standard ““forecloses the possibility of de minimis
violations.”).

This Court recently adopted a three-step framework to analyze public
trial right cases. See Smith. 334 P.3d at 1052, 1056. “The steps of this
pubilic trial right framework are: (1) Does the proceeding at issue implicate
the public trial right? (2) If so. was the proceeding closed? And (3) If so. was
the closure justified?™ [d. at 1056.

Turning to the first question, the proceeding at 1ssue here is the trial
itself, and therefore. the public trial right is implicated. See Stare v. Lormor,
172 Wn.2d 83. 93. 257 P.3d 624 (2011) (the public trial right “certainly
applies during trial™).

The second questions asks whether there was a closure of the
courtroom. See Smith. 334 P.3d at 1052. 1056, A courtroom closure
~occurs when the courtroom is completely and purposefully ciosed 10

spectators so that no one may enter and no one may ieave.” Lormor. 172

Wn.2d at 93.



The trial court closed the courtroom here by prohibiting the public
from entering or leaving the courtroom during closing arguments. (RP §91);
see also Lormor. 172 Wn.2d at 93 (defining closure). The Court of Appeals
found no closure occurred. See Appendix A: see also Stark. 334 P.3d at
1201. However. as Judge Fearing stated in his dissent to the Court of
Appeals decision. “[i]f one reads the statement as a whole. the court tells
spectators he does not want them “coming or going during closings [closing
statements].”™™ Siark. 334 P.3d at 1204 (citing RP at 891) (alteration in
original). Further *“[a] reasonable listener would consider the comment to
direct her to leave the courtroom if she cannot stay unti! a recess.” /d. By
telling the present spectators ~1 don’t really want people coming or going
during closings [.]” the trial court closed the courtroom for closing
statements. (RP 891): se-e alse Lormor. 172 Wn.2d at 93 (defining closure).

Finally. under the third question. the closure here was not justified.
because the trial court did not conduct a Bone-Club analysis 10 justify the
closure. See Smith. 334 P.3d at 1052 n.3. 1055-56: sec aiso Wise. 176
Wn.2d at 12 (the trial court must consider the Bone-Club factors befors
closing the courtroom).

The ial court did not consider the Borne-Club factors before closing
the trial to the pubtlic. Se¢ Bone-Club. 128 Wn.2d at 258-50. Therefore. Ms.

Swark’s constitutional right 1o a public wial was violated. Sec Wise. 176

16



Wn.2d at 14: Paumier. 176 Wn.2d at 35-37. This is a structural error, and
the remedy is a new trial. See Wise. 176 Wn.2d at 14-15. 19. The Court of
Appeal’s decision should be reversed and the case remanded for a new trial.

2. THE COURT OF APPEALS’ DECISION - THAT

DETECTIVE HOLLENBECK'S TESTIMONY DID
NOT CONSTITUTE IMPERMISSIBLE OPINION
TESTIMONY — CONFLICTS WITH CASE LAW,
POSES A SIGNIFICANT CONSTITUTIONAL
ISSUE. AND WARRANTS REVIEW AS A
MATTER OF PUBLIC INTEREST.

The Court of Appeals decision that Detective Hollenbeck's
testimony did not constitute impermissible opinion testimony conflicts with
decisions of this Court. involves a significant question of law under the
Constitution of the State of Washington and of the United States. and
involves an issue of substantial public interest that should be determined by
this Court. See RAP 13.4(b).

In general. a witness may not offer opinion testimony regarding the
guilt or veracity of the defendant. Stare v. Kirkman. 159 Wn.2d 918. 927.
1535 P.3d 125 (2007): see also State v. Rafav, 168 Wn. App. 734. 803, 283
P.3d &3 {2012). “Such testimony is unfairly prejudicial to the defendant
because it invades the exciusive province of the jury.™ Jd. “Ilmpermissible

opinion testimony regarding the defendant's guilt may be reversible error

because such evidence violates the defendant's constitutional right to a jury

[—y
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trial. which includes the independent determination of the facts by the jury.”
id.

“To determine whether a statement constitutes improper opinion
testimony. a court considers the type of witness. the specific nature of the
testimony. the nature of the charges. the type of defense. and the other
evidence before the trier of fact.™ Rafay. 168 Wn. App. at 805-06 (citing
State v. Monigomery. 163 Wn2d 577. 591. 183 P.3d 267 (2008)).
“Testimony from a law enforcement officer regarding the veracity of another
witness may be especially prejudicial because an officer's tesumony often
carries a special aura of reliability.” Kirkman. 159 Wn.2d at 928-29 (ciring
State v. Demerv, 144 Wn.2d 753, 765, 30 P.3d 1270 (2001)): see also State
v. Noraro. 161 Wn. App. 654. 661. 255 P.3d 774 (2011). However.
“testimony that 1s based on inferences from the evidence. does not comment
directly on the defendant's guilt or on the veracity of a witness. and is
otherwise helpful 1o the jury. does not generally constitute an opinion on
guilt.”™ Rafay. 168 Wn. App. at 806.

Detective Hollenbeck's tesumony was an impermissible opinion
regarding Ms. Stark’s guilt or veracity. See Kirkman. 159 Wn.2d at 927:
Rafav. 168 Wn. App. at 803. Detective Hollenbeck testified “Shellye Stark
told me what she wanted me to hear and then the conversation was ended.”

(RP 786). Because Ms. Stark had told him the sequence of events during the



shooting. Detective Hollenbeck essentially testified that Ms. Stark’s self-
defense claim was fabricated. (RP 166-171. 181-182). This was a direct
comment on Ms. Stark’s guilt or veracity. Cf Rafav. 168 Wn. App. at 807-
08 (comments referred to the defendants” behavior, rather than their guilt or
veracity).

Improper opinions on guilt are subject to a constitutional harmiess
error analysis. State v. Hudson. 150 Wn. App. 646, 656, 208 P.3d 1236
(2009); see also Siaie v. Guioy. 104 Wn.2d 412. 425. 705 P.2d 1182 (1985)
(stating the constitutional harmiess error analysis). Thus. the error is
presumed prejudicial. and it is the State’s burden to prove “beyond a
reasonable doubt that anv reasonable jury would have reached the same
result absent the error.™ Id. at 656.

Admitting Detective Hollenbeck’s improper opinion testimony was
not harmiess beyond a reasonable doubt. The central issue in the case was
whether the jury believed Ms. Stark’s rendition of the facts. See Hudson.
150 Wn. App. at 656 (declining to find harmless error. where the case turned
on whether the jury believed the defendant or the victim). The error went to
the heart of Ms. Stark’s defense. The Court of Appeal’s decision should be

reversed and the case remanded for a new trial.

—
ts)



F. CONCLUSION
For the reasons stated above, Ms. Stark asks this Court to grant the
petition for review of the Court of Appeals decision.

Dated this 29th day of October. 2014.

JANET GEMBERLING. P.S.

. Reuter #38374
orney for Respondent

erling
omey for Respondent
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FILED
OCT. 7, 2014

In the Office of the Clerk of Court
WA State Court of Appeals, Division 1

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE

STATE OF WASHINGTON.

) No. 312151l
Responadent, i :
v. \
SHELLY L. STARK, > PUBLISHED OPINION
also known: as SHELLYE L. 8TARK, 3
Appeliant. ;

BrowN, J. — Shelive Stark appeais ner first degree murder convictior, mainly
contending the triai court erred by denying her a public trial wnen asking spectators not
to come and go during ciosing arguments to avoid disruption. We concluge no closure
occurred. She next contends the court erred in aliowing impermissibie opinion
evidence.” We disagree. Finally, the State correctly concedes the coun erred whenr
IMposing a community custody condition requining Ms. Stark to undergo & mental status

evaluation because under RCW €.04B.080, it is unsupported in the record. We remand

* We do not consider Ms. Starik’s pro se statement of additiona! grourc‘s for
review on the same subtect becauses under RA® 10.10(a: ner appeliate counse! has
provided adequate briefing.



for the triai court ¢ sirike the community custody condition. See Siaie v, C'Cain, 144
Wi App. 772,778 184 P.3d 1282 (2008 Accordingly, we affirm and remand.
FACTS
arly on Decemper & 2007, Ms. Stark snot and kilied her estranged husband
Roberi Stark at their Spokane home - This court overturned her earlier first degree
murder conviction because sufficient evidence did not support the trial court's jury

W, App. 952, 244 P 3d 433 {2010;. Generally, at he:

(4]
8.4

instructions. State v. Siark. 1
second triai on: the same charge. Ms Siark reiated the shooting followed g history of
physical and emotionat abuse by Mr Stark. She asserted self-defense. claiming he
attacked her shortiy afier ne had been served with divorce papers

Me Stark ieft Mr. Stark months pefore these evenis. Once a month, when M-
Stark was away, Ms. Stark wouid rewrn t¢ Spokane 16 be with her son, Chris. in
December 2007, Ms. Siark returned 1o Spokane intending to serve Mr. Stark with
divarce papers she thought were more eguitabie than an earlier arrangement. Ms.
Stark obtained a temporary restraining order ang pianned to serve Mr. Siark at ther

Spokane home. Anticipaiing an angry response from WMr. Stark, Ms. Stark asked hsr

s
Q

sister. yacquetie Jonnson. 1o bring ner a gun nowever, Ms. Jonnson was injured in ar
accigent wher driving {¢ Spokang witn a pistol and shotgun, Ms. Johnson was taken tc

pokane hospital. An officer released the pisto! ang shotgun to Ms. Johnson's son.

< We yse first names of sames surname wimesses 1o avols confusior.



On Decembper 8, Dale gave {ne unioadec pisioi 1o Ms. Stark and agreed o serve

My Siark with the restraining order that night. Daie, Chris. and Ms. Stark went to the
Starks’ nome to wait for Mr. Stark. While Chiris slept on the couch, Ms. Stark talked with
Dale. As they talked. the gun, by then icadged, sat on the kitchen tabie. According to
Dale, the plan was for nim 10 serve Mr Stark with the restraining order cutside and then
take Chris pack to the hospital while Ms. Stark wouid remain at the residence to ensure
Mr. Stark di¢ not return. Ms. Stark anticipated Mr. Stark would return home around 2:00
a.m., but he returned home af 1:00 a.m., surprising Dale, Chrig, and Ms. Stark.

Mr. Stark asked, "Sheliye. what are vou doing here?” Report of Proceadings
(RP} at 321, Dale walked passed Mr. Slark towards the door and asked him to steg
outside where he planned o serve the restraining order. Mr. Stark refused. Ms. Stark
told Dale tc just serve him whiie he was inside the house. Dale did and tola Mr. Stark to
leave the house and give him his car kevs. Surprised, Mr. Stark asked Chris if he knew

anything about this. Chis froze. From the kiichen, Ms. Stark woig Chris anc Daie to gat

out of the house. Seconds later. as Cnris and Cale began cowrn the sieps they heard
gunshots.
According to Ms. Stark. afier Cnints and Dale lefl. Mr. Stark angrily charged inio

the kitchen threatening to kil her B Stark reacned and possibiv wouched a knife ief
on the counter when Ms. Stark pulied the gur she nad hig behind her back. aimed anc
fired three times. M= Siare tniec to siep over My, Stark but he Kicked hear as she dic.

Tnen Ms Stare infear fired the qur until it was empty. Me. Siark called §11.



No. 31215-1-01
State v. Stark

Al least five shots hit Mr. Stark, four in the back. Detective Kip Holienback
nterviewed Ms. Siark at the police department reading her rights at 202 a.m. that
morning. Ms. Stark ended the interview at 2:.21 a.m, but according to the detective,
before that, she reiated she shot Mr. Stark when he looked at the knife. And, Ms. Siarl
. never {oid the detective Mr. Stark touched or grabbed the knife she had lefi on the
counter. a position she [ater took at trial. Focusing on this discrepancy defense

counsei asked the detective during his rebuttal testimony whether it was possibie hMs.

L»I")

Stark did nat mention Mr. Stark touching the knife because the interview lasted but 12
minutes. Ms. Stark now chalienges Deteclive Holienbeck’s testimony and the following
foliow up exchange as improper opinion {estimony on her guill or veracity:

& 3e tnere were probably & Iot of things that vou were not foid that
mommc by Ms. Stark?
£ That's accurate. yes.

© So. not having mentionac the knife is just one of them . possibly?
A.t Weli she told me that he wooked at the knife and she thought he was
going ic go for the knife, sc she took out her gun and shot him.
& Fair enough. isp't 1 common in many situations you interview an
individuai multipie times before you actually take a complete statement?
A7 It depends on the scenaric. Bul ves. we get as many interviews as we
car o coliect as much informaticn as we can.
3 And the process, when vou finally give somebody their rights, that fast
statement may be much more detailed”?

A0 It depenas on the individua! and what she wants to 12l us,

0 And the officer”

A Wel tne officer is tving 1 giean infermation. It's not up 1o us what we
are being told We're hoping that it's the truth, but -

codsn t:»ap of the purpose that the repeated interviews s 1o get the
information so that when you get the final statement. i nas evervthing thar
YOu Deileve s necessary’

£ I'm not sure © ungerstand your gusstior.  What | believe you're asking
me is if what we ypically c‘" ¥ a participant is withng, we'li ‘za!k ic them as
much as we can. because any informatior we get is natp*r i inthis case,
we weren't gficrded that ospo*tum Y.

f

RN



Q. And at the point where the conversation was terminated -- let me make
sure | don't ask this confusing. so give me a minute 1o form it I'm
assuming there had not been z iot of rappori established to where
cenversation couid be more free-flowing. Obviously, it stopped rather
abruptiv?

A: Sheliye Stark told me what she wanted me to hear ang then the
conversation was ended,

{Defense counsell: Objection. Your Honor | wouid ask that be stricken
That's an opinion.

“he Court I'm not going to sirike it. | mean, you can ask him 1o ciarify it
I'm not striking ii. Your objection is preserved.

[Defense counsel resuming questioning!: You knew what was in Ms.
Stark’'s mind?

A NG, D didn't know what was in her mind.

G So what you know is what she toic you?

£ Yes.

R& 785-87
Regarding Ms. Stark s closed courtroom and public trial concerns. the trial courn
stated before closing arguments:
i ask all the spectators, | don’t really want pegple coming or going during
closings. so if you don't think you can last the morning. you might want to
rethink being in here, unless you really need tc. s just very disruptive.
RP at 897
The lury found Mg, Stark guilty of first degres murder and specialiv found she
nad been armed with & firearm leading 10 a minimum of 300 months' confinement. Sne

was ordered tc undergo an evaiuation for menta: health tregimant. Me. Siark appeaiz?.

The issue 1s whather the {ria’ court errec by violating Me. Stark’s public tnal righis

when cautioning the spectators not 12 be disruplive by coming or going during ciosin

h
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arguments. Ms. Stark coniends the trial court's statement to spectators before closing

arguments amounted 1o a ciosure. We review alleged pubilic trial violations de novo.

)

State v. Wise, 176 Wn.2d 1, &, 288 P.3d 1113 (2012 (citing State v. Easterfing, 157
Wn.2d 167 173-74, 137 P.53d 828 (2008)).

Defendants have a consiitutiona’ right 1o a public trial. ConsT art. 1. § 22, U.S.
ConsT. amena Vi, While our Suprame Court has not considered whether the public tria:
rights under the state and federai constitutions are co-equai, “The Washington

Constitution: provides al mintmum the same protection of a defendant’s fair trial rignte as

%]

the Sixth Amenament "™ State v Bone-Ciub, 128 Wn.2d 254, 260, 906 P.2d 325 (1985

"4 pupiic triai heips assure that the tria’ is fair it aliows the public 1 see justice
dong, and it serves o hold the justice system accouniable " Wise, 176 Wn.2d at 17
(citing Walier v. Georgia, 467 U.S. 3¢ 45 104 & Ct 2210 81 L. &d. 20 31 (1984}
Essentially. the public-tria! guaraniee embodies a view o humar nature. true as ¢
generai rule. that judges, lawvers, witnesses. ang jurors will perform their respeciiv

(A

functions more responsibiv in an open courl than in secret proceedings.’ Waller, 457
U8 atd46 nd{gucting Estes v. Texas. 387 U.5. 532, 5B8 85 5. Cf. 1828 14 L. zd 2¢
5432 (18€3; (Harian. J., concurring.

“TWhhile openness is @ halimark of our judicial procass.” a defendants nighiic 2

fX)

public trial sometimes must give way 1© other righis ang consigarations, Wise 17¢

faSu AR ]

Wn.2d at &, i{ {cibing Waller, 467 U .S, a

prary

4%, 48 (noting "'the gefendant's night io & far

trial or the government's interest in inhibiting disciosure of sensiiive information™ and

Q

“pnivacy of persons not before the court™ see, e.o., Siate v. Momat, 157 VWun 2¢ 140

[85]



152, 217 P.3d 321 (2008) [noting the right 1o an impartial jury}: Federated Publns, inc.

P.24d 440 (1950) {noting pretrial pubiicity of &

w

v, Kurtz. 94 Wnizd £1, 55-58, 61
suppression hearing may prejudice a defendant’s fair trial right)y. In Bone-Ciub. our

Supreme Court “enumerated five criteria that a trial coun must consider on the record in

o

order to close trial proceedings to the punlic.” Wise. 178 Wi 2d at 10 (¢iting Bone-Clur,
28 Wn.2d at 258-59;.

The proponent ¢f closure or sealing must make some showing [of 2
comnefiing interest] and whers that need is based on a right cther than an
accused s right to & fair trial, the proponen: must show z "serious and
imminent threat” to that right.

2. Anycne present whern the closure motion 1 made must be given an
opportunity to object to the closure.

3 The proposed method for curtailing open access must be the ieas!
restrictive means availabie 1or protecting the threatened interests.

4. The court must weigh the competing intereste of the proponent of
closure and the public.

5. The order must be no broader in its application or duration han
necessary 1o serve its purpose.

Bone-Club, 128 Wn.2¢ at 256-58 (gquoting Aliied Daily Newspapers of Wash. v.
Sikenberry, 121 Wn.2d 205, 210-717 848 P 2¢ 1258 (18823)) (cing Seatlie Times Co. v.
ishikawe &7 Wn.2d 30, 36-3¢, 640 P 2¢ 716 /1982 Kuriz. 94 Wn.2¢ at 62-55).

4 defendant whose trial is cicsed without considernng the Bone-Ciub iactors has

been deprived of his or her pubiic triai night  Such & aspnvation "is a structura: error

Q.

presumed to be prejudicial.” Wise. 17€ Wn.Zd at 14 {oiting Zasteriing. 187 Wn.2o al

SN

181 ir re Pears. Restramnt of Orange 152 W2 785, 814 100 P 3¢ 287 {2004 Bone-

“

Clup, 128 Wn.2d at 261-S2). The remedy is & naw trial. See. e.g., Wise 170 Wriid al
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We first decide if the trial courl's statement before closing arguments amounted
to @ closure. "[A] closure "occurs when the courtroom is complstely and purposefully

“

ciosed o spectators so that no one mav enter and no one may ieave.'" Staie v, Sublet!,

7€ Wn.2d 88 71, 282

RS

5d 715 (20125 tquoting State v, Lormor. 172 Wn.2¢ 85, 83,

ey

- ~
257 P.3d

(@]

24 (2071 1);. Contrary t¢ Ms. Stark's closure contention. the Siate aptiy
argues the court asked that present spectators remain in court for the duration of the
closing statements but if tney could not, 1¢ exercise good judament in leaving from and
returning 1o the courtroom.

Ciosures have been found when the public was fully exciuded fram the
proceedings, when voir dire was ciosed o all spectators, when jurors were privately

guestioned i chambers, and when a co-defencant. his counsel. and all spectators were

axcluded from the courtroom while e separaie co-defendan’ piea bargained. Bone-
Ciub 128 Wn.2d al 257 Drange. 152 Wn.2d at 807-08; State v. Brightmarn, 185 Wn.zd
506, 511 122 ¥ .3d 150 {2005 Easiering, 157 Wn.2d at 172, Momah, 167 Wn.2d at
145, Our Suprems Court held no cour! ciosure occurred when a defengant's daughier
was exciuged from courl. Lormor, 172 Wn2d at 82

Here like in Lormmor, our focus 1s whetner the plain ianguage of tne 1riai courl's
reguest "completely and purpasafully closed ithe courtroom: 1 spactatore s¢ that no

ane may enter and no one may lzave © Lormor 172 Wn 2d 8! 82 Contrany to Ms

Stark's arguments, the court's choice of ianguage suggests the court did no
“compietely” Gr “purposefully’ ciose ne proceedings. Lormor ST WWnZu at 83, First

the coun dic not tell spectaiors they coul o come and go. The cout "askied] al

b

o



spectators” not {¢ come and go during the closings. RP at 881 Generally, we reason e
request {0 minimize disruptive behavior is not a closure, Second, even assuming the
courl's request indicated an intent to ciose the court. it would not be a2 complsie ciosure.
The court directed its request soleiv ic those who “don't think [theyi can last the
morning.” K& at 8871 Third. and most important, the court expressly permittad
spectators to come and go if they "realiv needed tc.” RP at 821

Consigering ah. we reason the court did ngt intend 1o close the cout instead,
we conclude the court's purpose was, as it expiained, imiting disruption Accordingly,
we holg the trial court dic not viclate Ms Stark’s public tnai nignts and. therefore. gid not
err when admonishing the spectators tc iimit disruptive benhavior.

B. Detective Holienbeck's Testimony

The 1ssue is whether the niai court errec when refusing 1o strike Detective
Hollenbeck's response to Ms. Stark's counse: during rebuttal cross-examination. Ms.
Stark contenas tne deteciive impermissibly opined on her guill or veracity when
testifving “Sheliye Stark toid me wnat she wanied me o hear and then the conversation

was ended.” RP ai 788 We review the court's dacision 1o admit or exclude evidence

~3

for an abuse of discretion. State v Demery, 144 Wr 2d 752, 758 30 2 30 1278 (2007,

A court abuses its discretion whern it ascision is manifestiv unreasonapie o is basec

o o
> T ¥

on untenabie reasons or grounds. Stare v Montgomery. 1685 Wn.2d 577 587,

o
i

jo8

nade

287 {2008
“Genersllv, no withess may ofier testimeny 1 the form of an opinion regarding

e

the veracitv of the defendant, Such esumaony s uniainy prejudicial 1o tne defendant

&
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pecause it invades the exclusive province of the jury.” State v. Kirkman, 158 Wn.2d

318,827 158

(4]

P.3¢ 128 {2007). To determine if a witness's testimony constitutes
improper opinion testimeny. we consiae’ the type of witness, the specific nature of the
testimony, the nature of the charges, the type of defense, and other evidence before the
trier of fact. Monfgomery, 163 Wn.2d at 587. When it is a police officer whe opines
impermissibly. it “raises additional concerns bacause "an officer's testimony often
carries a speciai aura of retiability '™ State v. Rafay 168 Wn. App. 734, 80§, 285 P.3¢

-

82 {2012y tquoting Kirkman, 158 W

o

ﬂ
o

¢ ar 828y

Charged with first degree murcer. Ms. Stark contends sne shot ner husband in
seif-defense. She argues Deteclive Holisnbeck "essentially testified that [nerl self-
defense claim was fabricated.” Appeliant's Br. at 13, The State points out the detective
did not “directly” comment on the detendant’s guil or veracity. Resp't's Br at 5-1C. Tne
State argues Detective Holienbeck s testimony was & permissibie statement based on
an inference from the evidence gaineg from nis interview with Ms. Stark. Testimony
based or infersnces from the evidence do not constitute impermissible opinion
testimony when the witness "does not comment directiy on the defengant’'s guilt or or
the veracity of 2 withess, and is otherwisg nelpfu! 1o the jury.” Rafay, 168 Wn. App. a1
806 (citing City of Seatile v. Heatiev. 70 Wn, App. 873, 878 854 P20 €58 (1883)).

Detective Holienback s testimony is not imopermissible opinion testimony becauss
ne properiy ofiered an inference gisanac from his interview, and the answer was
responsive 1o defense interrogation guring rebuttal cross-examination. The detective

tastified on direci-examination that i nig interview with Mg, Stark. she dic not mention
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Robert grapbed the knife. On cross, Ms. Stark's attorney attempted to elicit testimony

explaining why she may have omitied this detaii. The detective drew a permissible
inference that

Ms. Stark told him what he wanted to hear in his interview and was
responsive to the guestion asked.

he fact that an opinion encompassing ultimate factuai issues suppos the

conciusion that the defendant is guiltv does not make the testimony an improper cpinion
ori guilt.” Heatiey, 70 Wn. App at 579 (emphasis in original) “[l}t is the very fact that
such opinions imply that the defendant 1s quilty which makes the evidence relevant and

material.” Id. (queting State v. Wilber, 88\

¥

Nn. App. 284, 288 n. 1. 777 P.2d 35 {1889;
Thus, the challenged testimany is not improper because it is a

ni

nference based on
evidence. Therefore, Detective Hollenbeck did not directly comment on Ms. Stark’s guilt
or veracity. Accordingly, we conclude the triaf

ceurt did niot err In its evidence ruling.
Affirmed and remanded.




Sinoway. C.1 {concurring: — As discussed by the icad opinion. we presentiv

have a bright-line standard for determining when a courtroom is ciosed for

w.
,-.«

purposes: @ ciosure occurs ~when the courtroem is compigtely and purposefully closed

1o speciators so that no one may enter and no one may leave.™” Stare v. Subicti. 176

20

2012y (guoung State v, Lormor, 172 Wi Zd #5093, 257

KR
i - —

[ write separaiely 10 emphasize the imporlance of preserving that

bright-line definition of closure {rom encroachment by a consututional “right o feel

welcome” suggested by my dissenting colleaguc.

jo—
s
-

< essential o the proper administration ol criminal justice that dignity., order.

and decorum be the halimarks of all cour! proceedings in our counvy.” Jlinciz v Alier.

P . .
38T LS 337 343,90 8. 1G57. 051 7

703, The failure to preserve and

maintain the decorum of the courtroom. according o legai procedures. may jeopardize o

deiendant’s right w an impartial jury and warrant the granting of a mistrial. Staie

i,
Crawford 20 W, App. 1461 %3 These important valucs of due

process and respect 1oy the rude of law are safeguarded by Washington courts” historic

4

autherity. both innerent and as recognized by statuie since 190% 1o preserve and enfi
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order in the courtroom and to provide Tor the orderiv conduct of proceedings. See ROW
2.28.010: Lormor. 172 Wn.2d at 93-94,

My dissenting colleague 1s concerned with the law abiding citizen who will "take
precautions noi te displease a judge™ and. incapable of honoring a court’s request and
unable to distinguish it from an order. will leave a trial that he wanted to atiend. Dissent
at 3. [ guestion how manv citizens arc that umid. But more importantiy. [ question how
2 triai court can possibly be expected o controi proceedings if 1t has to worry that even a
reasonable request might make some ebserver feel uncomfortable and unweicome.

am more concerned with a trial court’s abiiity 1o ensure @ fair trial {or the partics
and respect for the court when faced with courtroom ebservers who are intentionally or
uniintentionaliy disruptive. Distracting or disruptive behavior can be exhibited ina
~associaies of criminal

number of situations: for example. by tamily. friends. or gan

i)

U')

defendants or their victims: by partisans in contentious litigation: or by citizens
passionately mieresied in a politically or emotionally charged high profile case. Tam
continually impressed by the patience and dignitv shown by our wial courts in dealing
with such behavior. Uliimately. however, when faced with disruption or the risk of
disruption. the way that a trial court makes sure that spectators will continug 1o “respedt
the robe as @ source of authoriny™ (16 quote My colivague’ 1s by exercising authorits —

=

even if il makes some of those in attendance fee! unwelcome. Dissent 4t 3.
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Analyzing the trial court’s request in this case as courtrcom management rather
than as a closure, as Lormor says we should, see 172 Wn.2d at 96. does not immunize the

court’s actions frem review. As expiained in Lormor. a trial court’s reguesis tha:

courtroom observers behave in particular ways s subject to review for abuse of
discretion.
In short, to sev of a public tnal that ~all are welcome™-—while a nice turn of

phrase—elevates an observer’s right 1o attend a trial over 2 criminal defendant’s right 1¢
duc process and the public’s interest in court procecdings characterized by dignity, order.
anc decorum. Dissent a: 3. It is more accurate o say that ali are welcome who will irv 1

abide by standards of behavior reasonably imposed to ensure the proper administration of

fustice. Nothing about that offends the United States or Washington Constitutions.

-~
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FEARING. ). (dissenting) — I part wavs from my colleagues in two respects. Firse
I do not deem the trial court’s comments to courtroom guests about lcaving the courtroom
to be precatory. Second. Washington. unlike other states and some federal courts. does
not recognize any closures of a courtroom to be “trivial.” Remand for a new trial has
serious consequences that should cause an appeals court (o pause before ordering @ nev
rial. With a reversal. Spokane County would bear the extraordinary expense of 2 new
trial for 2 second time. Nevertheless. | conclude that Washington precedence and
American ideals of openness demand a reversal of the conviction of Shellyve Stark.
Therefore, ! politely dissent.

The Sixth Amendment o the United State Constitution. applicabic to the siates
through the Fourteenth Amendment due process clause, directs. in reievant part. tha

all criminal prosecutions. the accuscd shali enjoy the right e a speedy and public trial.”

in Re Oliver, 333 1.8 257,267, 68 & Cu 499, 02 1 bd. 2d 082 11948, Washington '+
Constitution contains tweo corollary provisions. Article 1L secuon 10 of the Washingion
Constitution rezads. “Jjustice in all cases shall be adaministered openiv. and without
unnecessary delay.” This provision eniities the public and the press, as represeniatives ot
the public. o openly administered justice. Allied Daily Nevwspapers of Wasn. v,
Eikenberry, 121 Wn.2d 205, 848 ¥ 2¢ 1238 (19063 Cohen v Everers iy Council, 87

Wi 2d 3835, 388 323 P24 K0T (1975 Arucle [ secuion 22 of the Washingio
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Constitution provides. in pertinem part, “In criminal proscoutions the accused shali have
the right ... e have a speedy public trial.” These constinntional provisions arise from the

guarantee of open judicial proceedings peing a tundamental part of Anglo-American

jurisprudence since the common law. Ricamond Newspapers, Inc v be. 448 ULS. 355

57309 1008 CL 281465 1, Bd, 28 973 {1980 Federated Publ ny Inc v, Kuriz, 94
Wn.2d 510635615 P.2d 440 71980 (Utter. J.. concurring and dissenting. America had o

tradition of open criminal trials that preceded drafiing of the Bill of Rights. Seariie Times

,«
a2
n
'
fad
By
o

v fskikawa, 97 Wi.2d 3 WGP P 2d TG 1082

¢

The majority rules the trial court’s comments did not violate Shellve Stark’s public

1

triai rights. Fhe nal court stated before closing arguments:

I ask all the spectators. | don"treally want people cn'ﬂing Of golng during
closings, so 1f vou don’ uhm\ vou can last the moming. vou right wani to
rethink being in here, unless vou really need to. 117 just very disruptive.

Report of Proceedings (RPyar 891, The majorine considers the count's words as o
request. The majority writes, “Contrary to Ms. Suark s closure contenuion. the State apiiv

argues the court asked that preseni spectators remain in court {or the duration of the

closing statements but. if they couid not 1o exercise good judgment in fcaving rom and
returning e the courtroom.” Majority at £

e

The State’s argument places “spin” on the tnal court’s commeni. 1 one reads the

statemeni as & whole. the court wlis spectators ne doos not want them “commyg or gomny

during closings jclosing statements ] RF at 80§, The court directs the speciators to



“rethink being in here.” RP ar 8910 A reasonabie fistener would consider the comment o

1

direct her o feave the courtroom 17 sn¢ cannot stay until a recess. Nowhere in the court's
comments does the judge encourage @ spectator e exercise good judgment when leaving
or reentering. Instead. the gist of the trial court’s remarks is 1o criticize and disapprove of
any exi or entrance during proceedings as “very disrupiive” RP ai 801

With his remarks. perhaps the wial court was allowing ¢ spectator 10 exit and
reenter the court if the spectator “really needjed; 107 RP at 891, Ifso. the court divided
the gallery between those whe needed (o be presen end those who did not nezd to
present. Nevertheless. Washington does not afford an open court only te those who

“really need teo” be present. RP at 8910 All are welcome.

The majority diminishes the gravity of the judge’s remarks when characierizing
the commicnts as a “request.” not e closure. An overwhelming majority of spectators
respect the robe as a source of authoriiy and. when o doubt. wili take precautions not wo
displease @ judge. Reasonable speciators would interpret the irial court’s remaris as o
directive 10 leave the courtroom. before closing statements begin. if unabie to remain
untit the next recess. Law abiding ciuzens do not disiinguish between a judge’s “request”
and a court’s “order.”

The majority principalty rehes upon Srate v Lormor, 172 Wnl2d 83237 P5d 624
(20115, but omits the unigue facts petund this decision. Tne Lormor ria. court excludee

only one speclaior trom e wrial, e defendant ean Lormor s tour-vear oid daughter
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The daughter was terminally il confined 0 « wheelchair, and required a ventilator
breathe. The wia! court excluded the daughter from the courtroom for @ number of
reasons. At ner age. she possessed limited understanding of the proceedings. With the
courtroom layoui, the ;iudgc couid hiear at the pench the daughter’s venmtilator operating,
and he conciuded the notse would disiract the jurv. Third. the daughter necded 10
occasionally express herseli to gain assistance. Lormor has no bearing o the instant case
when our trial court t1old aii observers he did not want anyone coming or going during
closing arguments.

+

‘The Court of Appeals had heid the exclusion of Dean Lormor’s daughierio be a

“trivial ciosure.” Stare v Lormor, 152 Wi Apr. 380, 224 P.3d 857 (206101 The
Supreme Court rejecied this intermediar. court’ s ruling and reliance on ¢ "rivial”

¥ :

excepuon e the constitutional rignt. Tne court noted that the “irivial™ standard
arnculated oy federal circuit courts reiles in most ¢ases on an madvertent acl, which was
| the sttuation with the exclusion oi'Lormor's daughter. Nor 15 1t our sHuation.

A —closure”™ of a courtroom occurs when the courtroon: is compietely and
purposcefuliv ciosed 1o spectators s¢ that ne one may enter and no one may jeave. Siae v
Lormor. 172 Wi, 2d 85, 92 {20111 The trial court beiow mayv not have locked spectators
i Or ou o) the courtroom. but the rial court’s authority IMposed Pressure upon ahservers

1o netther isave nor enter. Those Who posved o the pressure were purposeintiv barrec

from enicring or eaving the counrooni.

e g AT o e

ey N e e 2w
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have never approved trivial violations of this constitutional right. State v. Sirode, 167

Wn.2d 222,230, 217 P34 310 020091 Srare v, Fasterling. 137 Wn.2d 167, 180, 137 P .3d

823 (2006 Drigiimarn, 155 Wn.2d at 517: Sigie v, Leverie. 138 Wn. App. 474, 483,242

P3d 621 (2010). In each of the {our decisions. the Supreme Court rejecied arguments of

9%}
t

the State that a closure was trivial. It is the trial court’s obligation to take every
reasonabic measure to accommodate public attendance at criminal trials, and absent tha

court’s consideration of alternatives 1o ciosure. it may not constitutionally close the court.

:‘s
LD
"
i
~
e
v

Leverle. 1538 Wn. App. at 485 (citing Presiey v, Georgic. 358 1.8, 209,

We have no evidence, on appeal. that any coun ofiicial beiow closed the
courtroom door or that anyone left the room because of the trial court’s comments.
Nevertheless. Shelive Stark has no burden of proving exclusion ot a specific person.

Brighimar. 155 Wn.2d 306 (2003 shouid control our outcome. Nathan
Hrightman was convicted of secona aegree murder. At the beginming of voir dire. the
trial court announced to the attorneys thai he wouid not aliow spectaters 1o the
courtroom. because the room wouid be packed with jurors. This appeals court rejecied
Brightman's argumen that his right 10 @ pubiic trial had been vielated. We noted thas
there was no evidence that the court enforced the ruling, there was no recora of & writien

oraer. and there was nothing in the record contfirming that anvone was denied access 1o
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the courtroom. The state Supreme Court reversed and remanded for a new wrial. The
high court answered that once the plain language of the trial court’s ruling imposes a
closure. the burden switches to the State to overcome the sirong presumption that the
courtroom was closed. The State presented noe evidence 1o overcome the presumption
detendant claiming a violation of the public triai right is not required to prove that the
trial court’s order was carried out. Brightman, 135 Wn.2d at 317, In in re Pers,
Restram: of Urange. 122 Wn.2d 795 the court aiso rejected an argument that the
efendan: mus: show that a trial court order was followed.

A vielation of the public trial right is necessarily presumed prejudicial reqguiring &
new wrial. fasterding, 157 Wn.2Zd at 181 Stare v Bore-Club. 128 Wn2d 254, 201, 906
51995, “The right to a public trial is a unigue right that is imponant (o both the
aetendan: and the public.” Stare v. Faumier. 176 Wn.2d 29.37. 288 P.3d 1126 {20121
Assessing the effects of a violation of the public wrial right is often difficult. such that
requiring & showing of prejudice would effectively create & wrong without a remedy.
Faumier. [7¢ Wn.2d at 37, Therefore. & Bone-Club viciation 1s not subject to harmiess
error anaivsis, Siaze v Wise, 176 WnZd 1. 14, 288 P.3d 11352012}

We recognize that any one deprivation of the public trial right will not likely
devasiaie our svsiem o jusiice or even necessarily cause a particular trial to be unfair.

5

Wise, 176 WnlZd at 17, But letting @ deprivation of the public trial right go unchecked

onc case atfects the framework within which ofner mals proceed. Wise, 176 Wn.2d a
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17-18. To allow such deprivations would, aver ime, crode our open. public svstem ol

justice and could ultimately result in unjust and secret trial proceedings. Hise, 176
Wn.2d at 18 The constitution frequently demands exactitude and ofien interferes with
expediency and ccononﬂy.

Justice Tom Chambers best explained the importance of an open courtroom. in his
coneurring opinion in Easterling:

The open operation of our courts is of utmoest public importance.
lustice must be conducted openly to toster the public’s understanding and
trust i our judicial system and 1o give judges the check of public scrutiny,
Secrecy fosters mistrust.

T write separately to respond to .. . fthej contention that some
courtroom closures deserve no remedy because the violavion s de minimis.
I completely agree . . . that there mayv be 4 case. there may be many case
wherg subslamivcju_smc t¢ the parties was done behind focked doors.
Defendants themseives might even want the courtrooms closed for many
rationai reasons. But whether or not the defendant got due process o7 law 13
a compietely different question from whether our article 1. section 14 was
viojated. While a defendant may not herself be narmed by a hearing in 2

closed courtroom, there 1s no case where the harm 1o the principic of
openness. as cnshrined in our state constitution, can properly be deseribed
as de minimiis. Thus. | cannot agree that there could ever be o proper
exceplion 1o tne principie that @ courtroom may be closed without a proper
hearing and order.

Our founders were smarl. They knew that without publicity . all

other checks are insufficient: iz comparison of publicity, ali oth er checks
arc of small account. . . . Judicial scereey. however manifesied. must he
resisted.

[T}na constitutional reguirement that justice be adminisiered openly
is not just a right neid by the defendant. It is a constitutional ob biigation of

the courts. It is Integral to our sysiem oﬁ‘gmremmem. Open justice 1s just
1oe importan 16 our constitution and our state to ailow us w0 ook for
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reasons to turn a blind eve to improperly locked courtroom doors. When
the courtroom doors are jocked without & proper prior anaivsis under
Orange and Srate v. Bone-Club 128 Wn.2d 254, 258-50, 906 P.2d 325
(1 995“, the pcoplf deserve a new trial.

1 cannot accede Lo the correctness of the proposition intimaied in that
case.—that. if' 2 public trial has not been accorded to the accused. the
burden is upon him i¢ show that actual injury has been suffered by a
deprivauion of his constitutional right. On the contrary. when he shows that
his constitutional right has been violated. the law conciusively presumes
that he has suftered an actual injury. [ go further. and sav that the whole
body politic suffers an acwal injury when o constituuienal safeguard erected
to protect the rights of citizens nas been violated in the person of the
humblest or meanest citizen of the state. The constitution does noi slop 10
inquire of what the person has beer accused. or what crime he has
perpetrated: but it accords to all. without guesuion. a 1air. impartial. and
pubiic trial.

Fasteriing. 137 Wn.2d at 185-87 {Chambers., .. concurring semphasis added’

{internal citations and guotations omitted ),
Under our constitution. an open courtroom stavs open. A trial court does not ask
spectators to rethink their presence

-
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