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T. FACTS

The Rtitiover furthec needs to roise and dom‘-?¥ that:

(1) The Court had m%s-‘.v\’rerge‘\'ed Hhe decigion in

e Hernandez cose cited for officec

Schandel 3 Qc c Juo’vlcs op Arpd. 6,L

(2) OFFicec Schandel placeo' himseW in harms way

£ ony wos present;
(3) The Court 1s a\bwlng g‘;]ﬁo&baserl evidence

withouot foundston 5

(1) The Atorney of Record was ineffeckive in

numercous Ways:;

(® Missing ‘h‘omScrip‘rS have affecyed +he '
a‘gpelLo.nh drcect appeal and requires reversa. é&a 41”0), A)

(N The +al Jgdg e pdoused her discrebion on
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conflick of issves with $rial altorney

(7) Tne Appellants right fo access the Law
_L{bmv*\# affecked Hhe indindual dighﬁ%‘l
and autevo my of hig defense; and

(8) The Appellate a\-Horv\e\Iiwas ineffeckive in

raiaiﬂg kex; I35UeS,

I[. ARGUMENT

Did +he. Tmal Court cavse violaXions of e
Pehitionecs 6™ Amendment rvql/ﬁs that colls
'por‘ ceversol or a new rial?

When this court reviews Phis brief ond the original Beief
for Disc.fe.\'ionarv Reviews, 1+ will see Phat Hhe ervors ruised here sre
Nk haemless, c&pccna\\\. when VLIS review the fack thot the officer
was c(oma his AU“F-/ o8 G0N c#,cer and it does not show thad oFfecec
Sohcmde\ was ever vwhwidated doring the shruggle or ever had fety
Pre Phreot (see) U.RO. Oc\'é (Saeou\s& R.c. M. QA76 180 N S22 Sate v
Honfare, 169 Wosh.2d 872,879,239 R 3d 360 (2010) Tascane 274 R3d
ot 915.

Seme fumdamental conshivheno) ervors are so
intrinsically b haemf) as Yo reguire autematic veveasl, but foc o)\ othec
conshitytional exrors, '\'\ne,\q app\w haemless-ermr omalgs\s to

o Necler v U.S.
determine whether f‘ev&nSc»\ LS, GPPTIPT ate. &L ‘527 U-S. 1
7,19 S.ck 1827, WY L.ED.2d 35 (1939,

I‘\c a»“‘ﬁoj C,OUH' error is op conshtuhenal magvxi’rudef

prejudice 15 presumed and Hhe Shode bears the burden of proving it

2669



wi6s harmless lbeurgmd o_ressonoble doubt, Sfate u I’;é’tl} 170 Wash.
2d 874,886,246 P3d 796 (2011).
The court concloded Phod the Pedifioner was not in

possession of a stalen fivesc during the erime (se) U.P.O. at 7,8,
9.

]} woulcj be, \le'x\l diffreolt :'p DCYBUcm(e Aa Qu\r wh r)ded

pecson that he. Vcﬁﬁoner u)ag e.ching on -Hne, f\rmrm)aunq S¥c\en in

the covrts have clarified that pndec constitvtional error the
coury st conclude beqoncl o veosonable devbt that the | Juny veedick
would have been Hhe same absent Hhe eccnr of +h«s+uoes@chomé
State v. Srowr |47 Wash,2d 330 341,58 R3d 829 (2002) (quohnq
LHecler 527 y, s, ot 13,119 S, (G4, 1822).
T\ma cour+Jv)u&L usndectale a harmless-errar Mal\,sxs
Sthte v Ofara 147 Wosh.2d WM,99-100, 217 B 3d 756 (2009).

T"\C Pehifioner will shew how these. exrrors and sthers,
even f they dont ameont o o reversal o dismissa), thatal)
+oqe:qur will amoont te 4 cumoledive ervarc and denied Yhe Delibianer
his. right o a faic trial, T e Bt o€ Coe | 195 \joch.2d 482,915,286

P 3d 29 (20\2); Shute v Yarbroygh {51 A \WJash. App. (o, 97-99, 240 pad
1029 (2009).

Did e Courk of Appeals moke a wrong

onalysis an Hoe Heenandez decision?

When reviewing e Covryof Appeals Ae)rr;rmmahan an__
Hernou/\dez i+ sbccpvccdlw shotes ond argues how the officecs
Ae;’?xmmmhon on the C\(‘CUMS‘}‘AV\ op whod ened durin
confrontedion i cu)rg&\lu; favorable for Hhix BAitianer. Officer

3oF 9



Schandel aroted thad he initiated the contact with the Rithoner and
durir\g Hie S-‘-ru\qkﬁ)e,: “neyer felt in Aamser Lo hic libe. (se€) U.PO.
o B.

The court is +Y\4w\3 to_manipulate Hhe umdef's\‘ancjmq
of whed the officecs teshimony was relading to. Tne officec in -l—wa
cose vged MiNed) wos lear “Hao:} he U*ncje\‘shoj Hae sitvation \Ué}‘ hke
Schande) did in this case and the covrt ghould not be a\\owed +o
moke on 0P|n|om~bas¢cl stadement of the focks. (see) ﬁ_/ef_*l&_”_cﬁz} azs
P2d o} 626-628.

This covrt must now review the trin) court's obuze of
admission of evidence for obuvse of discretan, Sfate 1 805[’4“{, &9
Wash.2d 133 140,234 P3d 195 (2010).

Imperm issakle opmion tesh monwhrcqo.rtl\ ne the Pehhoners

qu.H’ia reversible ervor becovse such evidence, psed o.\heV\ the Court
oac Appeals made this determinadion of their opinion, vielades Hhe.
Pdw’r\oners cenahtuhonal rpqh'l- to a-Pam*ho\,\ which includes the
molebmden-) determinadion of H\exﬁo.o\'& bq the Jury. State v. /("}""‘”” 154
Wash.2d 218 927, 155 R3d 125 (2007)

Did the A\\'orne\,{'s achons conshivte
meffechive assistance of coonsel ?

There are nomerous isstes thet wese shown to be o
violation toward Hhe PeiYoner when it comes to ineffective assistonce
and we will frv Yo show it o5 o cumulahive ecron ‘

(A) The ficshissoe we address is Phe oA-brne,\')'a Lolure Yo

Objdo\— +o slmecl\/ +eal and orraignment right vialobiong (see) 0. RO, at
10.

This amevnts 45 not bejrf.) 'e.{;@e.c,ﬁve\\,, Q?TﬁeVﬂ’EC’ b\'4 Hhe
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. This is when counsel foiled o ob: :
r‘»c.bds uphe.lcl @ee)jf“j‘ v. Olf: wer 178 \Wash.2d 813 342 P3&d 1,10
(Wash. 2613).
(8) There were argumevits made on +he groonds of
Coh ﬁ‘gjev_ﬂjg\}bf vielotions when defense couvnsel made stetements that
ece confidential to the prosecutor in the case, and there are now
mohions filed in Kitsap Covnty Superior Court: ‘Q\r e missi ng_
:&‘PMSCK‘\D‘\'S as seen n (Apbev»dnc A) hich Hhis court moegt exercise
s dxscre}»on thaH'\erJr nat to order o S (see) U.R 0. ok A (see
cdsa) Mark £. Sollivan, A J—uc/qCS Guicle to he Jerwca Members Civi/ /Qe/ e
'4071‘ AMZF/CQH &rﬁssadmu‘/an Mr/:, Lcud cScc}/a"I at P 5 VN l&bfd CL+
A?L/D Y7/8 £PPS, 7/Gamericanbay: 7/5’0ra 7/6/z MI/L/ 17/8 M'/f‘/ztfv[ 7/¢&5crm7/9
Jw/m:&qwcé 7/B chlist 7/8 Pdf (last VL‘/‘.»:J Jone 18, 2072) (see qlsg\ &L—ﬂ—-—
Thazshon Covnty 175 \jpsh.2d 837,287 R3d 523 (2012), Fate v 4SS ¢ 176
Wn.App. 365,309 P3d 600 (2013).
_Jg&ﬁmkﬁﬂiwﬂmjmw
eat) 4he Peditionecs i faicappesl and coprt

muf& role Hhod etthec Hhe charges be dismissed or bmuaH ]:)cxdc foca
- new tria. Safe v THon 14q wmzd 779,72 B3d 735 (z003).
The Po\\owmf) foctors would ha\/e, +o be consideced:

() Whethec a\l ar oV\\\Iq ?au“\’ of He trigl vecord
S M?ss‘wﬁ or Yvecs V\S'\'Fuc(’ecj;

(2) The importance of the missing poriion

fo ceview the issues vraised on dp_peoJ;
(@) The adeq Ve of the veconstructed

record Yo pecmit oppellae ceviews; and
(1) The. degree of resubunt presudice from

e missing o veconstructed record, if

ony, Yo Hhe Bditionec

Sof 9



Sate v Classen 143 \losh. App. 45,57,17¢ _P.3d 582, eview denied]
169 Wash.2d 1016, 195 B.3d 88 (2608).

The Pehihioner will show that Hhese perhians thatare missing
axe reversible eccar and demonstrate Drt\vc’:ce State i BU""lD” %5
Wagh. ADD Blol, 833 269 P 3d 337, review (/emec/ 147 Wash. Zz:l
1002, 2 278 P3d 1111 (zo.z_)

(€) When the covry prdeced the K\M Couvnhy Jail to
allow the Perihoner fo have gecess o the Law qura_’ \'Yevyxd—eol o
_L\x;bna‘ Lorm of representation, to where the Sixth Awmendments

voaran of Sory ploce frondotion, and the assistance

of counsel that woold have he,\pecl evsvre. o fuir ol Phat did notoccor
here, faretfa v Calitornia 422 U.S. 806, 8A8-21, 95 S.Ck 2525 S

L.Ed. 24 562 (1a75); Wash nydon & Téxas; 398 U.S. 14,19, 87 S.Ck

Mzo 18 L, Bel.2d 1012 (1967).

These 083U TTnces 60:‘06,30&1*() Hoe. ‘\’Y‘U'HA Seakmcgpunc}\on
of criminal trials. Tn Dquh ng Hoe State ta Fs prom[ a deﬁmdan+

may call w"r\'vvcs3e5 Cross- exo.mme_ Hhe Stodes u)")’h&S"CS cmd have.

H«»c gssystance of counsel ‘H/\C(‘&bq qUomo(m% adainst o Lorowa-Fu\

conviction. (See,) €.9. Hm”’q VA/e“) %}r‘é 422 U.S. 85?) 8@2 95 S. ¢+

2550, 45 . Ed.24 543 (1975) (thw ad\mmw on bo+h sides of ‘Hﬂc

case i\ best promste the ulhmate ob;e,dnvc ‘H’\cc\’ the gui Iy be.

convicted and —Hm innacent go freej

Presew\'miones own _defense alsp afsems individual

olsth, ond 4u+onomu mg,luz_lmq the r\alfﬂ' o control ;mpor’raM

slm&emc decisions. McMoskle v W'qqms %s 0.S. 168, 17@«77 104

S.CH, 944 79 L.Ed.2d 122 (1a8Y).

The Pebihonec coold easi y have foond thot the Stete

lacked the evidence sufhicent to charqe him with Fest Degree

ASS«UH’ u)"\CV\ ‘H'\% Weapovt wag Un\o.:\.aled andl on avwoun*ecl 'f‘o

Second ZDegref; Assault. State v Sﬁ'}"’m‘é 73 Wa&h 24 647, 440

P2d 457 («%9) State v. Morphy, 7 w&sh App. 565 500 P.2d 1276
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(1972).

These are kEM issues relevant Yo thig brie€ and should
net be taken ‘,IS%H\_FLOVICH I comes o o Dct&ms DeXSonoJ
Beedam and sentence such os this and r‘e\eygﬁ ev\cle.me is definec
as evidence having fendency 1o Ma\c& the existence of oy Lok thad
is of consequence to the deYermination of Hhe achon more praboble
or less of‘obable Haon 1Y would be without the evidence . EB_‘LO_Z
(see also) US v Tes, 70 F.2 841, 898-99 (L Cic 1495).

This c)eo«‘ Hhead Phe lowee covrt had lSV‘OrQCl +Hhe issve
of the Real Facts Dodrine in the Shdement of Additional bHrounds
and this is h(th\Lr‘(’,\QmM’b this cose.

_er_ c,ourjr has sentenced Hre PediVionec based on the.
elements of o mere seciaus crime that was net praven. Wakeliele ‘/"’/
130 Wash.2d o+ 475-76,925 R2d 183 (citing ? C-W. A.94A, 570 @,

Sht v Barnes 117 \osh, 2704 708,818 P2d 1088 (1agD).
| Qe\\omce, on these. '\Cc-.c:\'s violates the Real Focks Dackrine
in_all circomstances obsent shpulation or inapplicable G\qqravac\'mg
fachors sed fortn in R.C.W, 4.944.390 (2, St v Ta? ot a3 “Wash. App.
783 791,420 R2d 785 (ﬁqq)

Did Phe court erver on Hoe evidence

to convict-on 68 cec Morrison.hevein?

When +the covrt made i¥s deXeemination on he evidence
of intent when q;hv:f) Hoe ara.)me,vﬂ‘ and coses Hhat Phe oppellate
a&}ow\e\,’: raised oboot the csrcums+ances of Phe erime, the Covrt
of Avpeals exvored in its detecmination. (seed U.LO. ot H 5 Afgp&//anf
Opening Brief atS.

The 40l cooct used the issue of the Pehitioner being

7oF94



N possess'»on G‘PA, stelen £ reaen Ho show Hhe o\q;:e,dive or PUCposE t6
occomphish the cri me., and the Coortof A'prpeods shi re\\f)‘ng on the issve
of thed firearm is cleacl net harmless and in relevant to sheow some
mohve fo convidt by the Joey that sheuld ‘net be alloweel. (see) Fate
UFerreirn (G Win, App. 44,5, 468,850 P.2¢l 541 (1993) (quok ng Sfaze v
oo o 4"0' 55 Wn, Apn 8495, G060, 781 R2d 505 (1989) (cifine, Sede
uMitechel] 65 Wash, 2 573 57Ll 397 2d 417 (1%‘4)( Domeshe
/4rqumgm" enactedd jrtent 15 k;//)))

Due to the fack that now Has issuve is relevant, we must
nows 4.pply, Hhe Rules of Evidence to other cximes and wrang acts Ahot
must be &xdudecl 4o haveofair trial. (sce).EE_iOi/.ﬁé)

The Possession of o Solen Fireaem charge bdnj dismissed
most now enack qr*oono\s to alow the Pekitionec 48 have o fic eial
without Hhe Presence of ‘Dre_mcl\ue_ Yoot had influenced the | \ums
| decizion in ‘Hn& mater, (see) U.PO. a} 4-6.

This s enouah of on ecvoe that it requires a qround for
o new tricl in Hhig W)o:\k,r Sete v Gowar 172 Wn.2d 8’3\ 321 P3d
178 (201M).

This coort most look if theve were any decisions made bu
the lower courts ondec ontenable aroanc!s or vessons. Srafe v
Loy 147 Wosh. 2d G644, 655,222 0.3d 86 (2009),

The court s\ncx\\ vevrew this issve of E'v\o(mhcm,, Rules
violadion De Mbyp. Stade v Levincerfs \So Wash. 2d 1,17, 74 P3d
119 (2003).

I, CONCLU6ION

Th{, Phhenec now reci vests This, couctto do the 1%\1040;’»?3:

8 F4



| (1) Gront thig Supplemental Berief 1o be

submited wits the 'Dfécre\'ionaru’,; a.hd

2) 1o 3rom+_a veversal and o New
Teial.

T swean under Hhe geha(ﬂ of pefjur\f. Hagt ol -

shdements are frue 4o the bﬁ&.@c my kvyow\edge,.

Dacked Hhis 22"clas, >

£ Bbruac, 2015 P

Pebitioner
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\5@@“\0\& S\\&)-Qr\ O\ X or

DECLARATION OF MAILING

GR 3.1
L @M 4 9 A (¢ on the below date, placed in the U.S. Mail, postage
prepaid, Y envelope(s) addressed to the below listed individual(s):
S’#@l/cm O(Yd) 4] Jfr@:?e(;o(fcr‘
g/ﬁ{ Drvisiou sS4 jlmj'fcl 0. A/ﬂMe’@
Port o rehowrdd Co Mc:(/v Mot f‘q&mefy
wh 48564 G Oivisiou st mS-35

Pport 0{@Aa‘u~pf/ Wi €260

Codrd ClerlC
c (Y Orixern €1
port ercbhurs
W 824 L

I am a prisoner confined in the Washington Department of Corrections (*“DOC”), housed
at the Coyote Ridge Correctional Complex (“CRCC”), 1301 N. Ephrata Avenue, Post Office Box
769, Connell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and
CRCC Policies 450.100 and 590.500. The said mailing was w1tnessed by one or more staff and
contained the below-listed documents.

1. ﬂ@-—&'d Nokire oL /Z\ﬁfca//‘m;/)éé

proler of Méﬁhpm“@ oy pearane €
Metocn 12 ®) f\a&m&S‘?’- recorded of Lo 4

&

o

AN A

I hereby invoke the “Mail Box Rule” set forth in General Rule (“GR”) 3.1, and hereby

declare under penalty of perjury under the laws of the State of Washington that the forgoing is
true and correct.

DATED this "] day of Februowyy 20 15 | at Connell WA.
. 7

Signature ,7@




\ Su@«o:a Ueven Oixon -

Exhibit £

SUPERIOR COURT OF WASHINGTON
COUNTY OF KITSAP

'/\A\V&XVQ— DQ' (A)Q(ﬁmV\O\A‘GV\ , No.: /2- ‘"/—0075 2 "Z
Plaintiff/Petitioner
NOTE FOR MOTION DOCKET
@’P\w&e( Hauwe, :
Attorney for Plaintiff/Pstitioner _ (NTMTDK)

VS.

\) J ok O Ro \o_ ,

Defendant/Respondent

T WML Rake. P\"D e

Attorney for Defendant/Respondeni

TO THE CLERK OF THE COURT AND

TO: - K{\\v \W\ométa BN/

> 7 £
anD: _Cxal e KR olhe
Please take notice that the undersigned will bring on for hearing:

NATURE OF MOTION: “T& Regueed bedaalling and ™ Toge xecoz\fi\\\o Cum*r %mr\;cdn&s
A 8%&\:1\@Kg»eh§e,

The hearing is to be held:

oaTE,_Feluery doth 20 /5 e _qiloo &myp.m.

AT:  JUDGE/DEPARTMENT NO.: koo r R D Kou
' Superior Court of Kitsap County
814 Division Street
Port Orchard, WA 98366

COURT COMMISSIONER MAY HEAR THIS MOTION: M yes [1 NO
ELECTRONIC RECORDER ACCEPTABLE: [ YES B NO
COURT COMMISSIONER MAY HEAR THISMOTION:  [J YES B NO

oaten_7eb. §t ,ﬁQ@/S' Signed; —%\

Lawyer for: ﬁ&%?dokr\‘k'

Address: | R\ A). E’P hrake. { Po Rax ?6@
Conmell, Lo s\ nedony AR3I26
Telephone: 6@0\\ >

Kitsap County Superior Court Local Rules , Exhibit E
Amended 06/21/2011; effeclive 09/01/2014



| Sudpe SevenDixon

SUPer’or _ COURT of WASHINGTON
County of _ 41 ;LSC?\IP

Stote of waskhston NO. |2~ [-00 762~ 2.

- Respondent,

Pro se Notice of Appearance
VS

Joohn M. Ball

Defendant.

The undersigned enters an appearance in this action, and demands notice of all further
proceedings. The Clerk of the Court and the opposing paity will be informed of any changes in
address. Any notices may be sent to [You may list an address that is not your residential address

where to accept legal documents]

Service Address:
Jobhn M La 16:5%”/55%3 DA-=7
Co%gmLe, K:‘d’iggf/‘l:ﬁm/) Po. ﬁﬁ% 7649 Connell, WA 1420 ¢

Dated: Z,/l’([/[5 ,ﬁ\x

~Signature of Party Appearing
Joha M. Bale

Print or Type Name

Notice of Appearance Page 1 of 1



\Fud\csc Seven Olyor

STAIE OF WASHINGTON
) S ap COUNTY
~ STATE OF WASHINGTON NO. 1D = |— 00762 — 2.
Plaintiff,
. MOTION FOR ORDER OF TELEPHONIC
v. APPEARANCE
N J ,
Jonn M Bolc
Defendant

COMES NOW, :}}L‘) ¥ M B o] ¢ , the defendant, pro se, to respectfully
move this court for an order to appear by telephone on the Zg_ day of P‘e&mr‘/x 2015
Thé defendant, ‘Jﬁé l/\/L /M. 19 ale , requests felephone appearance because
He f'\S LN Cf?\r/p#c'i K ol 5O /ﬁ relemn

[
The defendant’s aftendance at this hearing is not possible absent an order from this court

for this purpose on the aforementioned date.

Dated: ZJL//IS

Respectfully submitted,

,%; .
Signature

Tong Dale 455 2
Printed Name

Eo, BoX 764 connell

vu/",lJL g2 6

Address



j.u\a\ Wopen R ™ Ko

1 Tre &@AOV Court of Loa&h?mﬁm'vf\

'}—"_C)(\ [4(!:\ Sf:{,é CI@UJ\&V
=dede. od Loasinedoin , / , . . |
p\@&(\%ﬁ’@% MetlonTo Y{@J/D Ce S
VS \/LQY—\LBGAXVV\ AIOL ’A\_O'\?ﬁ
J shn M A als Re corded CO&T\\'T%‘EQHP&S
,—\\De@;ﬂi» AT dede Ex Pen e,
| Caged |2 ~1—0o762-2

T . Feds.

The dedendant mecs comes arth ond Stedes

and 0o \Durgw:«hér% C.rRFB(DI(E)Phe %Hw'im%i

(‘\) CTha Yhere ace ’Pcw%& of Hhe tocend '\’V\YSSTh% o Vhe
rangedpts such as | |
@ _off fhe recere ewnd $pvle Bers
® _ ¥/ 27/ [2

——

‘\O\T‘\C/\

(2. The Gelendard needs a_cp Dy of %\Qémee e conded
duﬁthKDC%&TLWCi ‘Q”OW\ %\e_ cleric Yo § d@ﬁ?’tf@t/ an e/ ahoh
ol edher drans CI”TP '%osslb(e \/V\KSSTV\X.
These Hems need Yo lbe processeol and Serd- at-Stale.
CXpense Aue o the delndond Is find Tczent'} ard\ VHhe.
Sale had Loalued all \Q)(‘ﬁ}eh&ﬂ Jor 5 apyreal,

g1 42



D@_e% e De Qo Gland Neuve. T\(\Q#
P\Y(’%\%Tb Neve Trie, Requees
rved Here At <dade Exyﬁ e ©

T\ s Chesrrak %\Q& Tntemreation W e deeo -
ferdant T reguesting 1S direetly celabed, do Infe ppeal
oond M Goos dentedathere ool d be ok wocldh e
Seen o alBpady Uolalion 493 us at 83

T I8 coellestubitshed Phat the e paygd” providee
W\d‘\‘x@* crnnal delrdards Lo/ rreens ol Preverding
Fhele cerventtens, on appead tohlek are o CS%GK as tH\o;e_
avallable 4o men-thdioat delrdents ot <t lacs cone
Fertlens . Shale U Eles, 14§ cash. a4l Y49 UsT, 0 P30l 108 (2ee3)
C_C THM Drope U, wasme\g%or\ﬁ'—?*; S HE2 YTC 83 S of 724 9
L EA 2. §99 (1963)) The record muet e sud¥lclent]y Comp(@ie
o allow conglderadton ol Yhe delerdonts ¢lelim, 0. (L“t\l\@%_
Diraper; 392 WS od 499, 83 S99 Tre delirdont maed, ol
~ralte. aL particulor 2] (%@Kuq\ Lreeoihe ¥ e eritiled do
Hre cecoreh TEL & Y 1,60 P3dl. (208 (CHing BrfH v 100rdh Caolling YoY
(LS.0D6 99% 92 S ok U3[ 36 L& od. G0 (197),
The CSU\P(PQW\Q coury oS ade 14 clearding o frdlee

Aelrdont 12 erdifhed do all dircuwsery abo\th\w.\SQerxﬁﬁ at Node.

eXpense. Stole U, Hervel, (25 con, ad AR, 388 P34 (L (e,

TS regueestc o \sefoe Yhe covrt 1S cleon ly peps
Lsralote. ardotrere. LUhedldl e e di%p%?\\as%ﬁ Y‘Qciug%
Taarhe Trerest of Statiee. |

CK\DSB of ZB




]E - Ceonclus\on

The de-lerdont Cmpw Comes Jexdn Qx‘f\D\\

&o/w&% B courtto do the Lollec v\o\:
(D Nale e cerilted Copy of Yhe recerded %Pe b
*\"f\ﬁ Ccu&%p\“oceed“\% \H\at&\@r\@(l@um\‘ cleclc Nas
e P@S%e%f\w\ Puwﬁum\%rf}o\ﬁ\ig case number fi\c(udfhc3

(. A Copy of Hhe et G dhe dalesof! ¢/ 2/ 2
_%MZZ> tof30/( Zﬁlc?/;?///z W LU/1/12 s/ Z)z//;{[/ 2

A\'\& ol\ C‘J‘Q NENGS —\—\/‘R\Q ceate Qﬂ‘\C’&\ ey e g&ﬁ - ,\\:5@\(\36_
< tree TR delndont Load Seordh %MYR&?GX@Q—.

T [useat unde e Pem@&\y ot X}ev&\w\/ Fhat all
Sede et ore T o Yre st of oy \Q\wJecQtSQ

Toteh¥ds T Aoy

o _February oS

De@@\ Ao

GNEL >
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IN THE COURT OF APPEALS OF THE STATE OF WASHI W
by

DIVISION 11 ¥
STATE OF WASHINGTON, No. 44172-1-11 g
Respondent,
V.
JOHN MICHAEL BALE, UNPUBLISHED OPINION
Appellant. |

WORSWICK, P.J. — John Michael Bale appeals his convictions for two counts of first
degree assault with a deadly weapon, and one count of possessing a stolen firearm. Bale argues
that (1) insufficient evidence supports his assault convictions because the State failed to prove |
that Bale intended to cause great bodily harm, and (2) insufficient evidencé supports his

conviction for possessing a stolen firearm because the State failed to prove that Bale knew the
gun was stolen. Bale also raises several issues in his statement of additional grounds (SAG).
We hold that sufficient evidence supports Bale’s convictions for two counts of first degr_ee
assault, and we affirm those convictions. But we further hold that the evidence was insufficient
to support Bale’s conviction for possessing a stolen firearm and we reverse this conviction and
remand for an order dismissing this charge with prejudice.

FACTS
1. SUBSTANTIVE FACTS
On July 2, 2012, Officers Stephen Morrison and Charles Schandel contacted three males

in a trailer park as part of a narcotics investigation. One of the men contacted was Bale. The
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officers requested Bale’s identification, but he claimed he was unable to find it. Morrison,
fearing for the officers’ safety due to Bale’s “nervous” demeanor, decided to place wrist
restraints on Bale to “detain him [and] frisk him for weapons.;’ 1 Verbatim Report of
Proceedings (VRP) at 65-66. Morrison reached for Bale’s wrist, but “as soon as [Morrison] went
hands on with [Bale], he start[ed] pulling away.” 1 VRP at 67. Bale then broke free and ran.

The officers pursued Bale, catching up to him and tackling him. When Morrison tackled
Bale, Morrison heard a metallic noise, which he later recogﬁized as a pistol being raéked. The
officers saw Bale gripping a pistol in his right hand. Morrison noticed that the gun’s hammer
was back, indicating that the gun was cocked. Morrison testified that seeing the cocked gun put
him in fear for his life because “there’s only one reason to cock a gun . . . and that’s to shoot it.”
1 VRP at 74. The gun would not fire without being cocked, but once cocked, the gun would fire
with only slight pressure on the trigger.

Schandel testified that Bale “had a death grip on that gun.” 2 VRP at 153. Morrison
gripped the gun’s barrel in an attempt to prevent Bale from shobting. Morrison yelled at Bale to
“drop the gun.” 1 VRP at 75. Instead, Bale turned and began to aim the gun towards Morrison’s
chest at a-distance of a few inches. Morrison had his hands on the gun’s slide, meaning that if

| fired, the gun would “more than likely fire one round and malfunction.” 1 VRP at 77. Morrison
was able to wrest the gun away from Bale’s grip. The entire struggle lasted five to ten seconds,
and Bale at no time attempted to point the gun away from the officers. Bale said nothing during
the struggle. Both officers were in fear of being shot.

Bale got away vagain and continued to run from the officers who chased him. Finally,

Morrison apprehended Bale with the use of a stun gun. Morrison thereafter disabled Bale’s gun,
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which was loaded. Officers also found a nylon ankle holster lying between Morrison’s patrol car
and the location of the struggle.

The gun belonged to John Hagenson, who said the gun had “come up missing” around
June 26. 2 VRP at 174. Hagenson suspected that his stepson Benjamin Roberts had taken the
gun because there had been no forced entry into Hagenson’s gun safe, and when asked ab(;ut the
weapon, Roberts said, “[H]e could get it back.” 2 VRP at 178. Hagenson claimed that Roberts
and Bale were longtime close friends, and that they had been in contact around the date of Bale’s
incident with the officers. Hagenson believed that Bale must have known Roberts had stolen the
weapon because “they know each other’s pasts” and Roberts was not “allowed to have firearms.”
2 VRP at 176, 180.

II. PROCEDURAL FACTS

The State charged Bale in an amended information with two counts of first degree assault
(for assaulting Morrison and Schandel, respectively), and one count of possessing a stolen
firearm. A jury féund him guilty as charged. Bale appeals.

ANALYSIS
SUFFICIENCY OF EVIDENCE

Bale argues that insufficient evidence supports his convictions for first degree assault
because the State failed to prove beyond a reasonable doubt that he intended to cause great
bodily harm. He argues that (1) the.evidence shows he merely intended to frighten the officers,
(2) he had an opportunity to shoot and did not take it, and (3) there was no verbal communication
of an intent to shoot. He further argues that the State failed to prove first degree assault of

Schandel because Bale aimed the gun at Morrison alone. We disagree.
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Bale also argues that the State failed to prove beyond a reasonable doubt that he knew the
firearm was stolen. We agree.
A Standard of Review

When we review a sufficiency challenge to a conviction, we determine whether, “after
viewing the evidence most favorable to the [State], any rational trier of fact could have found the
essential elements” of the crime “beyond a reasonable doubt.” State v. Green, 94 Wn.2d 216,
221-22, 616 P.2d 628 (1980) (émphasis omitted). “A sufficiency challenge admits the truth of -
the State’s evidence and accepts the reasonable inferences to be made from it.” State v. O’Neal,
159 Wn.2d 500, 505, 150 P.3d 1121 (2007).

B. First Degree Assault—Intent To Cause Great Bodily Harm

Bale first argﬁes that the State failed to present evidence thét he intended to inflict great
bodily harm, rather than intended to merely frighten the arresting officers. He argues that
because the evidence shows he did not fire the gun when he had the chance and that he never
verbally communicated an intent to inflict harm, the State proved only second degree assault,
which does not include the element of intent to cause great bodily harm.

As relevant here, under RCW 9A.36.011, first degrée assault occurs when a person, “with
intent to inflict great bodily harm . . . [a]ssaults another with a firearm or any deadly weapon or
by any force or means likely to produce great bodily harm or death.” RCW 9A.36.011(1)(a).
Intent is present when a person “acts with the objective or purpose to accomplish a result which
constitutes a crime.” RCW 9A.08.010. “Evidence of intent . . . is to be gathered from all of the
circumstances of the case.” State v. Ferreira, 69 Wn. App. 465, 468, 850 P.2d 541 (1993)

(quoting State v. Woo Won Choi, 55 Wn. App. 895, 906, 781 P.2d 505 (1989)).
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Our inquiry on appeal is whether any rational trier of fact could have found beyond a
reasonable doubt that Bale intended to cause great bodily harm. Green, 94 Wn.2d at 221-22.
Here, viewing the evidence in the light most favorable to the State, a rational trier of fact could
have found beyond a reasonable doubt that Bale drew and cocked his weapon with intent to
shoot Morrison and Schandel. The officers found an ankle holster along the path where Bale ran
from Morrison’s patrol car to the site of the struggle, indicating that Bale separated the holster
and the gun and discarded only the holster. The officers saw the gun’s hammer was pulled back,
_indi;:ating that it was cocked. Additionally, Bale refused to drop the gun when commanded to do
s0, pointed the gun at Morrison’s chest at a close range, and pushed against Morrison’s attempts
to point the gun away.

Regarding Bale’s argument that he had an opportunity to shoot aﬂd did not take it, firing
a weapon given an opportunity is neither an eiefnent of first degree assault nor part of the
definition of intent.! See RCW 9A.36.011; RCW 9A.08.010. In addition, the evidence, viewed
in the light most favorable to the State, proves that Bale did not have an opportunity to fire the
gun.

Courts have upheld first degree assault convictions on facts similar to these. For

example, in State v. Anderson, Division One of this court held that sufficient evidence existed to

! Bale points us to where the testimonies of the two officers conflict: Morrison testified that
“Bale had the opportunity to shoot [Morrison] but did not do so,” whereas Schandel testified that
“Bale never had the ability to shoot because the officers jumped him and grabbed the gun and
kept it pointed away from themselves.” Br. of Appellant at 4. We resolve this discrepancy in
favor of the State. We “must defer to the trier of fact on issues involving conflicting testimony,
credibility of the witnesses, and the persuasiveness of the evidence.” State v. Hernandez, 85 Wn.
App. 672, 675, 935 P.2d 623(1997).
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show that the defendant intended to inflict great bodily harm where the defendant “began a
vigorous and prolonged attempt to take [the victim’s] weapon by force . . . . [The defendant]
used both hands to push the weapon toward [the victim’s] head.” 72 Wn. App. 453, 459, 864
P.2d 1001 (1994). The facts in Anderson are comparable to the facts here: the defendant did not
fire the weapon, and yet the court determined that sufficient evidence of intent to cause great
bodily harm existed because the defendant continued to struggle with the victim and point the
weapon at him. 72 Wn. App. at 459. There is no requirement that a wee;pon be fired before a
jury can find intent to cause great Bodily harm.

Regarding Bale’s argumént that he did not verbally communicate his intent to cause great
bodily harm, verbal éommunication of a threat is not a required element of first degree assault,
nor part of the definition of intent. See RCW 9A.36.011; RCW 9A.08.010. The State was
required to prove that Bale had the object or purpose to commit gréat bodily harm, not that he
communicated his desire to do so. RCW 9A.08.010. Viewing the evidence in the light most
favorable to the State, there was sufficient evidence to support the jury’s finding of intent
through Bale’s physical actions of removing the gun from its holster, cocking it, pointing it at the
officers, and struggling against attempts to push the gun away.

C. First Degree Assault Against Schandel

Bale argues that the State failed to prove the second count of first degree assault—the
assault against Schandel—lbecause Bale aimed the gun at Morrison alone. We disagree.

‘Viewing the evidence in the light most favorable to the State, Bale pulled the gun from
the holster while fleeing from both Morrison and Schandel. Bale pointed the gun only at

Morrison, but he struggled with both officers in an attempt to get away. Schandel believed that
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Béle would shoot Morrison and then immediately shoot Schandel, if given the opportunity. The
gun was cocked during the struggle with both officers. Taken together, these facté could have
led a rational trier of fact to find beyoﬁd a reasonable doubt that Bale intended to shoot both
officers, although he managed to point the gun only at Morrison. Therefore, because a rational
trier of fact could havg found beyond a reasonable doubt that Bale intended to cause great bodily
harm to both Morrison and Schandel, sufficient evidence supports both first degree assault
convictions.

D. Possession of a Stolen Firearm—Knowledge that the Firearm was Stolen

Bale next argues that the State failed to prove beyond a reasonable doubt that he knew the
firearm was stolen. We agree.

In order for the State to prove that Bale unlawfully possessed a stolen firearm, it had to
prove (1) he possessed, carried, delivered, sold, or was in control of a stolen firearm; (2) hé acted
with knowledge that the firearm had been stolen; and (3) he withheld or appropriated the firearm
to the use of someone other than the true owner or person entitled thereto. RCW 9A.56.310;
RCW 9A.56.140. “Knowledge” means that a person “is aware of a fact, facts, or circumstances
or result described by a statute defining an offense; or . . . has information which would lead a
reasonable person in the same situation to believe that facts exist which facts are described by a
s;[atute defining an offense.” RCW 9A.08.010(1)(b).

Here, insufficient evidence supports the essential element that Bale knew the firearm was
stolen. Even accepting the State’s evidence as true and viewing all evidence in the light most
favorable to the State, no rational trier of fact could have found beyond a reasonable doubt that

Bale knew the firearm was stolen.
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The only evidence the State presented to prove this charge was the testimony of
Hagenson, the gun’s true owner. He suspected his stepson Roberts of having takeﬁ his gun,
which went missing about a week before Bale’s incident with the police. He said Bale and |
" Roberts were close friends, and Hagenson thought they had been in contacfc around the time of
the incident.

Hagenson also said that Bale and Roberts “knew each other’s pasts,” so he thought Bale
would have known that Roberts was not “allowed to have firearms.” Taken together, these
statements by Hagenson—almost all of them merely stating his beliefs about Roberts’ activity
and Bale’s state of mind—would not permit a rational trier of féct to conclude beyond a
reasonable doubt that Bale knew the gun he possessed was stolen. There was no evidence, for
example, that Bale received the gun from Roberts. And even if Bale knew that Roberts was not
allowed to have firearms, this does not lead to a conclusion that any firearm Roberts possessed
was necessarily stolen. Insufficient evidence supports this count, and we reverse Bale’s
conviction for pbssession of a stolen firearm.?

STATEMENT OF ADDiTIONAL GROUNDS

In his statement of additional érounds, Bale raises several additional points. He claims -
that 1) insufficient evidence supports his conviction on several grounds, 2) the State violated his
rights to a speedy trial, 3) his original attorney of record violated the attorney-client privilege, 4)
the participation of a prosecutor with a conflict of interest violéted his due process rights, 5) the

court violated his Sixth Amendment right to counsel of choice when it denied his request to

2 Bale also argues that the charging document was constitutionally deficient because it failed to
allege that Bale knew the firearm he possessed was stolen. Because we reverse his conviction
for possession of a stolen firearm, we do not reach this issue.
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substitute counsel, 6) he received ineffective assistance of counsel, 7) the county violated his due
process rights by denying him access to the law library, and 8) private peremptory challenges
violated his right to a public trial. Aside from the arguments relating to the charge of possession
of a stolen firearm, these claims are without merit.
I. INSUFFICIENT EVIDENCE

A, No {ntent To Harm

Bale first states,” I had no intent of harming any one [sic] and . . . no weapon was pointed
at any officer at any time.” SAG at 2. As stated above, the question on appeal is whether any
rational trier of fact could have found Bale’s intent to cause great bodily harm beyond a
reasonable doubt, and it could. This issue therefore fails.
B. No Knowledge of Stolen Firearm

Bale also claims that he did not know the firearm was stolen. As we stated above,
insufficient evidence supports Bale’s conviction for unlawful possession of a stolen firearm, and
we reverse and dismiss this charge.
C. No Fingerprints

Bale further claims that there was “insufficient evidence to suppért a guilty conviction on
the grounds on failing to provide finger prints [sic] on the weapon. The prosecutor put the
weapon in the lab and tested it for fingerprints and my D.N.A. It came back negative on both.
This did not prove all of the elements of the crime.” SAG at 6. However, fingerprinting and
DNA (deoxyribonucleic acid) matching are not elements of the crimes for which Bale was

convicted. See RCW 9A.36.011. As discussed above, sufficient evidence supports his



No. 44172-1-11

convictions for first degree assault. This same evidence supports the jury’s special verdict
finding that Bale was arméd. This claim fails.
D. No Substantial Bodily Harm

Bale claims that the “evidence was insufficient to establish that the victim suffered
substantial bodily harm as required in order to convict defendant of first or second degree
assault.” SAG at 6. But “substantial bodily harm” is not a requirement of first or second degree

~assault; the State merely must prove that the defendant acted with the intent to inflict great bodily
harm to prove first degree assault. See RCW 9A.36.011. Therefore, this claim fails.
II. SPEEDY TRIAL

Bale claims that the proceedings violated his right to a speedy trial, arguing: “I did not
sign or waiver [sic] my rights to a speedy trial. They threatened me if I did not sign a court
document that waived my speedy trial rights that I would go to SAG.” SAG at 2. Bale similarly -
argues that “Kitsap county does an illegal process called ‘Bind over.’ It is the process of holding
you in district court for sixty day’s [sic] on felony charges, then moving you to superior court,”
in violation of the right to a speedy trial. SAG at 5.

Bale waived the speedy trial right issue by not raising it within 10 days after notice of the
trial date. CrR 3.3(d)(3). According to the superior court criminal rules, “[a] party who fails, for
any reason, to make [a motion objecting to the date for trial] shall lose the right to object fhat a
trial commenced on such a date is not within the time limits prescribed by this rule.” CrR
3.3(d)(3). Bale made no such motion. Moreover, ‘“[t]rial within 60 days is not a constitutional

mandate.” There is ‘no constitutional basis for holding that the speedy trial right can be

10
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~ quantified into a specified number of days or months.”” State v. Carson, 128 Wn.2d 805, 821,
912 P.2d 1016 (1996). Therefore, this claim fails.
III. ATTORNEY-CLIENT CONFIDENTIALITY

Bale argues that his attorney violated attorney-client confidentiality by “willfull[y] |
disclos[ing] information to the prosecuter [sic] regarding evidence (the gun).” SAG at 4. He
alleges that this disclosure violated Rule 1.6 of the Rules of Professional Conduct. Although
Bale’s SAG claims that certain discussions occurred on the record, there is no evidence of this
discussion in our record on appeal, and we do not consider it. RAP 2.5; State v. McFarland, 127
Wn.2d 322, 332-34, 899 P.2d 1251 (1995).

IV. DUE PROCESS VIOLATION: PROSECUTOR’S PARTICIPATION

Bale argues that his due process rights were violated when the prosecutor continued on
the case. He avers that he requested the removal of both his counsel and the prosecutor. Then,
after a Week of investigation into the request by the judge, the prosecutor returned to the case.
Bale argues that this violated his due process rights. This claim refers to matters outside the
record, and we do not consider it. RAP 2.5; McFarland, 127 Wn.2d at 332-34.

V. SIXTH AMENDMENT RIGHT TO COUNSEL

Similarly, Bale argues that his Sixth Amendment right to counsel was violated when the
judge did not appoint him new counsel after he alleged a “complete breakdown of
communication” with defense counse]. SAG at 4. On October 4, 2012, the court heard Bale’s
motion to substitute counsel, In his motion, Bale named his grievances, including defense

counsel’s refusal to send various documents to Bale, and his apparent tendency for

11
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tardiness.> The court denied the motion, finding that there was “an insufficient factual basis” for
it. VRP (Oct. 4,2012) at 5. The court also explained to Bale that “when you are represented by

an attorney, all motions are to be filed by your attorney, not by yourself.” VRP (Oct. 4,2012) at

5.

3 Bale explained his grievances to the trial court as follows:
' I had asked [defense counsel] the first day I met him for discovery and police
reports that he failed to provide.

Two, weapon fingerprinted. He said it wouldn’t matter. Now waiting to do
anything until the prosecutor had basically —I had asked him on the first day. You
know, that was supposed to happen a long time ago, and it hasn’t.

Three, let me use law library. He said yes. Never put motions in. And I
reminded him repeatedly. This was, basically, a long time ago. And I kind of—I
kind of know a little bit about the law, and I have—So, basically, it’s been months
now. We’re basically—have been in custody for almost 100 days now and he had
never—DBasically, I . .

He’s always late to court. Every time I’'m here, I’'m always wondering if he’s
going to show up. I have called repeatedly only to have rude desk lady answer
and/or a full message machine. Ihave not—Or he leaves work early. I have not—
And with the Kitsap County Jail, we’re out on the upper tier and we basically only
have an hour and a half, and, basically, he’s gone by the time I can get out to call.
And [ have asked him to read police reports in the messages.

I have entered motions; never checked up on. I have entered motions in the

~ courtroom; they have not been heard, not one of them. I personally have entered
motions. [ have mailed them. I got the letters back and everything.

Previously, we were supposed to have trial last—what was it, what was it—the
last time I was here in court, and the investigator came to me a week before, a week
before we were supposed to go to trial.

I have objected twice because I know my rights and I haven’t waived my rights.
I have not wrote my rights away. [have not signed. Because I know once you sign
that piece of paper that says if you object within ten business days right there stated
on it, and I have objected twice. I just think he’s unprofessional. I don’t think he’s
well prepared to defend me. I have entered—Okay. We have already gone over
that one. '

Not—Time has been—So I just—There’s just—I just don’t have faith in him
right now or—And I have tried to work it out, me and him tried to work it out. But

_ I just don’t have faith in him.
VRP (Oct. 4, 2012) at 3-5.

12
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The trial court has discretion to determine whether “an indigent defendant’é
dissatisfaction with his court-appointed counsel is meritorious and justifies the appointment of
new counsel.” State v. DeWeese, 117 Wn.2d 369, 376, 816 P.2d 1 (1991). A defendant does not
have an absolute, Sixth Amendment right to choose any particular advocate. 117 Wn.2d. at 375-
76. Here, the trial court heard Bale’s arguments for removing and substituting defense counsel,
and the trial court ruled that they were merely “personal” conflicts not warranting substitution of
counsel. This decision was within the trial court’s discretion.

VI. INEFFECTIVE ASSISTANCE OF COUNSEL

Bale next argues that he received ineffective assistance of counsel, in violation of the
Sixth Amendment. He argues that defense counsel failed to obtain for him “compulsory process
for obtaining witnesses in [my] favor.” SAG at 4.

“When an ineffective assistance claim is raised on appeal, the reviewing court may
consider only facts within the record.” State v.. Grier, 171 Wn.2d 17, 29, 246 P.3d 1260 (2011). |
bBale supplies no explanation for this claim; he does not say, and the record does not show, when
defense counsel failed in an attempt to call a witness. Under Grier, therefore, we have no basis
for evaluating thé ineffective assistance of counsel claim, because the alleged flaw is not
apparent in the record, and we do not consider it. 171 Wn.2d at 29; see also RAP 2.5;
McFarland, 127 Wn.2d at 332-34.

VII. DUE PROCESS RIGHTS TO COUNTY LAW LIBRARY

Bale argues that his due process rights were violated when he could not use the county

law library. The factual basis for his argument is unclear; he moved for access to the Kitsap

County Jail law library, and the court granted his motion.

13
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Prisoners have a “fundamental constitutional right of access to the courts,” which
“requires prison authorities to assist inmates in the preparation and filing of meaningful legal
papers by providing prisoners with adequate law libraries.” Bounds v. Smith, 430 U.S. 817, 828,
52 L.Ed. 72,97 S. Ct. 1491 (1977). However, this right “ensure[s] a meaningful pro se defense.”
State v. Bebb, 108 Wn.2d 515, 524, 740 P.2d 829 (1987) (emphasis added). Bale was
represented by counsel. More importantly, the court granted his motion for access to the law,
library. Itis ﬁnclear from the record whether the County ignored or otherwise failed to give
effect to the court order granting access; however, the trial court granted his motion for access,
and therefore did not violate his rights.

VIII. PRIVATE PEREMPTORY CHALLENGES

Bale finally argues that the trial violated his Sixth Amendment right to a public trial
because the parties exercised private peremptory challenges. Bale explains that “[t]he court
directed counsel to exercise peremptory challenges by passing a piece of paper back and forth.
The court then excused juror’s [sic] and seated other venire members in the excused juror’s

-seats.” SAG at 5. Bale claims that this procedure violated his right to a public trial.

The record does not contain the transcript of voir dire. When a defendant raises a public
trial right claim for the first time on appeal, <“‘the trial record must be sufficient to determine the
merits of the claim.” [T]he appellant bears the responsibility to provide a record showing that . . .
a closure occurred in the first place.” State v. Koss, No. 85306-1, slip op. at 11-12 (Wash. Sept.
25, 2014) (citations omitted). There are no facts in the record supporting Bale’s claim that the

court conducted the peremptory challenges privately, and we do not consider it. RAP 2.5;

McFarland, 127 Wn.2d at 332-34.

14
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CONCLUSiON ,

We affirm Bale’s convictions on both counts of first degree assault with a deadly
weapon. However, because insufficient evidence supports it, we reverse his conviction for the
count of possessing a stolen firearm and remand with instructions to dismiss with prejudice.

A majority of the panel having determined that this opinion will not be printed in the

Washingtbn Appellate Reports, but will be filed for public record in accordance with RCW

osaneh |-

2.06.040, it is so ordered.

Worswick, P.J. U
We concur: :
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