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I. IDENTITY OF PETITIONER 

Nicholas W. Bartz (Bartz) is the Petitioner and is a resident of the State 

ofMichigan, at 1405 N West Avenue, Suite 152, Jackson, Michigan 49202. 

II. CITATION TO COURT OF APPEALS DECISION 

The Unpublished Opinion of the Court of Appeals, Division I, that Bartz 

requests this Court to review was filed on October 20, 2014. See APPEN-

DIX, at APP-1. 

III. ISSUES PRESENTED FOR REVIEW 

The issues Bartz presents to this Court for review are: 

1. Whether a non-resident Personal Guarantor as defendant is bound by 
the same rules applicable to a contract assignee as plaintiff with 
respect to submission to a foreign court's personal jurisdiction and 
venue of an action? 

2. Whether this Court's well-established rules of construction regarding 
a Personal Guarantee are still applicable and preclude non-resident 
Bartz from being subject to the personal jurisdiction of the State of 
Washington and venue in the King County Superior Court? 

3. Whether the abject and total absence of constitutionally required 
significant minimum contacts with the State of Washington preclude 
statutory long arm personal jurisdiction over non-resident Bartz? 

4. Whether the trial court erred by issuing its Judgment Summary And 
Order Granting Summary Judgment And Denying Defendants' CR 
12(b) Motion To Dismiss dated September 20, 2013 (Clerk's Papers 
[CP] at 161 ); and erred by issuing its Amended Final Judgment Sum­
mary And Order Granting Summary Judgment And Denying Defen­
dants' CR 12(b) Motion To Dismiss dated October 4, 2013 (CP at 
164)? 

5. Whether Bartz is entitled to an award ofhis reasonable attorney fees 
and costs under RCW 4.28.185; and Radiance Capital should be 
denied its requested/award of attorney fees and costs based on its 
contract with sole named Debtor Health Pro Solutions LLC, as to 
which no judgment was entered by the Superior Court? 
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IV. STATEMENT OF THE CASE 

For a period of time Bartz was the Managing Member of Health Pro 

Solutions, LLC (HPS LLC), a now defunct Nevada limited liability compa­

ny. While doing business in the State of Arizona, HPS LLC sought financing 

for an equipment purchase through an independent broker also located in the 

State of Arizona. That independent broker found financing available through 

Radiance Capital, LLC (Radiance Capital), a limited liability company 

located in the City of Tacoma, County of Pierce, State of Washington. The 

independent broker presented an Equipment Financing Agreement (Agree­

ment, see APPENDIX, at APP-9) to HPS LLC which was signed in the State 

of Arizona by Bartz in his official corporate capacity as Managing Member. 

Bartz never had any personal contact with or dealings with anyone from 

Radiance Capital. Bartz signed a Personal Guarantee included with the 

Agreement. The sole Debtor was expressly named and identified in the 

Agreement as HPS LLC. One of the terms of the Agreement required HPS 

LLC to waive objections to personal jurisdiction and submit to venue in the 

courts of King County, Washington. The Personal Guarantee signed by 

Bartz had no such express waiver or voluntary submission to jurisdiction and 

venue. The ultimate question presented is whether Bartz, an out -of-state resi-

dent, is subject to the jurisdiction of the King County Superior Court under 

either Washington's long-arm statute, RCW 4.28.185, or the terms of the 

Personal Guarantee he signed in his individual capacity? 
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A. FACTUALBACKGROUND 

Out-of-State Residency 

Bartz is an unmarried individual' who resided in the State of Arizona 

generally from 1999 through February 2012 but with a brief residency in the 

State of California in 2011. He has resided in the State of Michigan since 

March 2012, and his present mailing address is 1405 N West Avenue, Suite 

152, Jackson, Michigan 49202. CP at 121-22, ~ 3.2 Bartz was the former 

Managing Member of Health Pro Solutions, LLC (HPS LLC), a Nevada 

Limited Liability Company that was formed July 3, 2001 (Nevada Secretary 

of State Public Records, Domestic Limited Liability Company No. LLC-

7075-2001; Nevada Business ID# NV20011072244). CP at 122, ~ 4. After 

Bartz suffered a permanent disability with his eyesight, HPS LLC went out 

of business; its Nevada Business License expired July 31, 2011, and was 

administratively terminated by the Nevada Secretary of State's Office effec-

tive November 15, 2011 (Nevada Secretary of State Public Records, Admin­

istrative Status Change, Document No. 20 11-079721848), and its present 

status is "Revoked" according to the Nevada Secretary of State Public 

Records. CP at 122, ~ 5. The Registered Agent for HPS LLC is listed as 

John D. Lee, 2830 S. Jones Blvd, Suite 1, Las Vegas, Nevada 89146. 

1 Bartz was divorced prior to May 2008 and was then remarried in October 20 ll but had that 
marriage annulled in January 2012. CP at 121, ~ 2. 

2 Prior to 2009 Bartz owned a house at 4535 Eagle Drive, Jackson, Michigan. In 2009 that 
house was foreclosed on and resold to persons Bartz does not know and with whom he has 
no relationship. CP at 121-22, ~ 3. 
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(Nevada Secretary of State Public Records). CP at 122, ~ 6. Bartz' business 

address at the time HPS LLC was formed as a Nevada Limited Liability 

Company was 8912 E Pinnacle Peak Rd, #430, Scottsdale, Arizona 85255. 

(Nevada Secretary of State Public Records). CP at 122, ~ 7. 

Absence of Recent Personal Contacts 

For only that period of time from April 15, 1983 through June 25, 1992 

Bartz was licensed by the State of Washington through reciprocity as an 

Osteopathic Physician and Surgeon, License# OP00000978 (Washington 

State Department of Health Provider Credential Public Records); however, 

Bartz never practiced as an Osteopathic Physician in the State of Washing-

ton. CP at 122-23, ~ 8. Bartz was originally licensed as an Osteopathic Phy­

sician by the State of Michigan in 1982, and was further licensed as an Oste­

opathic Physician by the State of Arizona in 1986. CP at 122-23, ~ 8. Bartz 

is not presently licensed in any State and is retired due to medical disability. 

CP at 122-23, ~ 8. 

Absence of Business Contacts 

Bartz has never resided in nor conducted any business in, and since June 

25, 1992 he has not been licensed as an Osteopathic Physician to practice in, 

the State of Washington. CP at 123, ~ 9. At no time since its formation in 

2001 through its termination in 2011 did HPS LLC conduct or operate any 

business in the State ofWashington. CP at 123, ~ 10. HPS LLC was never 

registered as a foreign or any form oflimited liability company or other busi­

ness entity with any office or agency of the State of Washington. CP at 123, 
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~ 10. 

Equipment Financing Agreement 

In May 2008, HPS LLC was conducting its business in the State of 

Arizona and was referred to an independent lease broker, also operating in 

the State of Arizona, to recommend a possible lease or financing source for 

acquisition of equipment. CP at 123, ~11. By and through the broker and not 

subject to negotiation, an Equipment Financing Agreement was arranged 

through Radiance Capital, LLC (as Creditor) with HPS LLC as the sole 

Debtor. CP at 123, ~ 12. All papers associated with the fmancing agreement 

from Radiance Capital were delivered and signed through the broker in the 

State of Arizona, with no direct contact made between HPS LLC and Bartz 

with Radiance Capital, LLC. CP at 123, ~ 12. The equipment that was 

fmanced by the Agreement with Radiance Capital, LLC was in fact initially 

delivered to an address in the State of Michigan. CP at 123, ~ 13. 

In 2011 the equipment was moved to the State of Arizona and was stored 

and temporarily used by Fred Goldblatt, a family physician in Arizona. At 

that time, Dr Goldblatt agreed to assume the Agreement payments to 

Radiance Capital, LLC in exchange for his use of the equipment. Dr 

Goldblatt shortly thereafter filed for bankruptcy and the equipment went 

missing. CP at 124, ~ 14. Subsequently, HPS LLC made several attempts 

to locate the whereabouts of the equipment and reacquire it, but its attorney 

was unsuccessful and failed to locate the equipment. CP at 124, ~ 15. 

Presently, the whereabouts of the equipment that HPS LLC fmanced through 
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Radiance Capital, LLC is unknown. CP at 124, ~ 16. 

As the solely named and identified DEBTOR, and if otherwise legal, the 

standard/boilerplate language of the Equipment Financing Agreement set 

forth the following stipulation as to jurisdiction and forum/venue selection 

applicable solely to HPS LLC as the Debtor: 

CHOICE OF LAW; WAIVER OF JURY TRIAL. This 
Agreement shall be deemed fully executed and performed in the 
State of W ashington3 and shall be governed by and construed in 
accordance with the laws thereof without regard to the conflicts of 
laws rules of such State. DEBTOR agrees to submit to the 
jurisdiction of the State of Washington in King County. Each 
Creditor and DEBTOR hereby waives any right to trial by jury of 
any action involving this Agreement. 

CP at 130, ~ 26 (emphasis on DEBTOR added). 

Jurisdictional and Venue/Forum Issues 

In his signing the Personal Guarantee solely in his individual capacity, 

Bartz nowhere agreed or otherwise consented to personal jurisdiction over 

him by the State of Washington nor to any Washington-based forum, venue 

and choice oflaw selections that might otherwise, iflegal and proper under 

all the circumstances, be applicable to HPS LLC under the Agreement as a 

totally separate and distinct legal entity established under Nevada law. CP 

at 124, ~ 17. The Personal Guarantee, as drafted by Radiance Capital, 

contains the following language: 

3 This standard/boilerplate assertion is patently false, as HPS LLC was at all times in and 
a resident of the State of Arizona, CP at 122-23, ~~ 7 and 11; the Agreement was procured 
by an independent broker in the State of Arizona and executed by HPS LLC in the State of 
Arizona, CP at 123, ~ 12; and the equipment purchased with the financing was in fact 
delivered to an address in the State of Michigan, CP at 123, ~ 13. 
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PERSONAL GUARANTEE(S) 

The undersigned guarantee and promise to make all of the 
payments and perform all Debtors' obligations as specified in this 
Equipment Financing Agreement. Each of our liabilities is primary 
and joint and several and shall not be affected by any settlement, 
extension, renewal or modification of the Agreement, by the 
discharge of [sic] release ofthe Debtor obligations or by the taking 
or release of additional guarantors or security for the performance 
of the Agreement. The undersigned waive any rights we may have 
to (a) presentment, demand, protect, notice of protest, notice of 
dishonor, notice of default under the Agreement [or] any other 
notices related to this guaranty or the Agreement and (b) the right 
to require Creditor to proceed against Debtor or to pursue any other 
remedy in Creditor's power. The undersigned also waive any other 
rights and defenses available to a guarantor by reason of application 
[of] case or statutory law. The undersigned agree that we are liable 
for Creditor's attorney's fees and costs in enforcing this guaranty, 
whether or not suit is filed. The undersigned acknowledge that this 
guaranty inures to the benefit of Creditor's assigns. 

CP at 132 (emphasis added). This Personal Guarantee was signed by Bartz 

solely in his personal/individual capacity on May 20, 2008 in the State of 

Arizona. CP at 123, ~ 12. 

Although the Personal Guarantee requires Bartz to "perform all Debtors' 

obligations" such phrase is nowhere expressly defmed in the Personal Guar­

antee. However, this performance language is specifically set forth and 

described in Paragraph 14 of the Equipment Financing Agreement in the 

following terms as drafted by Radiance Capital: 

If Debtor fails to perform any of its obligations hereunder, 
Creditor may perform such obligations, and Debtor shall (a) 
reimburse Creditor the cost of such performance and related expen­
ses, and (b) pay Creditor the late charge contemplated in Paragraph 
21 on the cost and expenses of such performance. 

CP at 129 (Paragraph 14, emphasis added). As Bartz clearly pointed out to 
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the Court of Appeals, the phrase ''perform any of its [i.e., Debtor's] obliga­

tions hereunder [i.e., the Equipment Financing Agreement]" in Paragraph 14 

defines and describes the intended and express scope of the phrase to "per­

form all Debtors' obligations as specified in this Equipment Financing 

Agreement" as set forth in the Personal Guarantee. Thus, in addition to 

making all the payments thereunder, obligations under the Personal Guaran­

tee can fairly and obviously be read and construed to mean and be limited to 

the various provisions therein regarding HPS LLC's obligations relating to 

keeping the location of the collateral, making alterations or improvements to 

the collateral, maintaining and repairing the collateral, paying taxes related 

to the collateral, insuring the collateral, and similar provisions the perform-

ance of which may be measured as compliant or noncompliant with the 

Agreement thus used as metrics giving rise to an action for breach. A 

boilerplate language standard provision by Radiance Capital under which 

HPS LLC "agrees to submit to the jurisdiction of the State ofWashington in 

King County" is not such a measure of performance to which Bartz is bound 

simply by signing the Personal Guarantee in his individual capacity. More­

over, Paragraph 14 is totally counter-intuitive to any objective manifestation 

of mutual intent that Bartz was somehow obligated to submit himself to the 

personal jurisdiction of theW ashington courts (for to construe in this manner 

would mean that Radiance Capital could take Bartz' place in its own lawsuit 

against him for failure ofHPS LLC to perform??). 
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Under applicable and relevant rules of guaranty contract construction, 

and construed in favor of Bartz and most strongly against Radiance Capital 

where reviewed by this Court de novo, by signing the Personal Guarantee 

individually Bartz did not submit himself to the personal jurisdiction of 

Washington courts. The King County Superior Court therefore did not have 

personal jurisdiction over Michigan citizen Nicholas W. Bartz under and 

pursuant to the Personal Guarantee signed by him in his individual capacity. 

As for respecting the separate identify and nature of Health Pro Solu­

tions, LLC, Bartz always treated it as a separate, legal entity with its own 

books and no commingling of fmances. CP at 124, , 17. Bartz has not and 

does not consent to personal jurisdiction of any Washington State Court over 

him and retains all his rights and privileges as a citizen of the State of 

Michigan. CP at 124,, 18.4 

B.PROCEDURALBACKGROUND 

Bartz' counsel filed a Notice of Appearance that expressly preserved all 

defenses under and pursuant to CR 12(b) (see APPENDIX, at APP-18). 

Radiance Capital filed a Motion for Summary Judgment and Bartz filed a CR 

12(b) Motion to Dismiss grounded on CR 12(b)(2) and (3). The trial court 

heard arguments on these cross-motions and denied Bartz' CR 12(b) Motion 

to Dismiss and granted Radiance Capital's Motion for Summary Judgment. 

4 The referenced Declaration and Supplemental Declaration were made by Bartz solely for 
the purpose to support a Rule 12(b) Motion to Dismiss the above-captioned action as to Bartz 
personally, and as may also have been applicable under the law to Health Pro Solutions, 
LLC. CP at 125, ~ 22; CP at 157, ~ 8. 
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An Amended fmal judgment was entered on Radiance Capital's 

stipulation that the Judgment entered was solely against Nicholas W. Bartz, 

all other Defendants were dismissed. Subsequently, a timely appeal to the 

Court of Appeals, Division I, was filed. 

Following briefmg and oral argument, the Court of Appeals issued its 

Unpublished Opinion that was filed on October 20, 2014. In its de novo 

review, the Court of Appeals affirmed the trial court's denial of Bartz' CR 

12(b) Motion to Dismiss and the entry of Summary Judgment against Bartz. 

V.ARGUMENT 

SUMMARY 

The Court of Appeals' affrrmance of the trial court's decision was 

grounded solely on the Personal Guarantee signed by Bartz in his individual 

capacity. Not having to reach the issue oflong armjurisdiction,5 the Court 

of Appeals rested its decision solely on a 1975 federal 9th Circuit Court of 

Appeals' decision in Republic International Corporation v. Amco Engineers, 

Inc., 516 F.2d 161, 168 n.ll (9th Cir. 1975)(the plaintiff assignee of a con­

tract was obligated to "do every act and thing necessary to perform all of the 

conditions of said contracts" as agreed by the assignor, including "plac[ing] 

themselves under" and being bound to the original contract's consent to 

jurisdiction clause). Concluding there is no substantive difference as to the 

performance of contractual obligations by a plaintiff assignee on the one 

5 See Court of Appeals, Unpublished Opinion, at p. 8 n.3. 

PETITION FOR REVIEW 
--PAGE 10 OF 19 



hand and a defendant Personal Guarantor on the other hand, and notwith­

standing the clear and well established law regarding the construction and 

enforcement of Personal Guarantees laid down by this Court, the Court of 

Appeals, Division I, held that Bartz was obligated to submit to the personal 

jurisdiction of the State of Washington and the venue of the King County 

Superior Court. This Court's review is necessary and is warranted pursuant 

to RAP 13.4(b)(1); RAP 13.4(b)(2); and RAP 13.4(b){4). 

A. The Court Of Appeals' Decision Conflicts With This Court's 
Well Established, Long Standing Rules And Decisions 
Regarding The Construction And Enforcement Of Personal 
Guarantees - RAP 13.4(b )(1) 

This Court has well established, long standing, and very clear rules of 

construction applicable to contracts of guaranty. The Court of Appeals deci­

sion grounded solely on a 91
h Circuit Court of Appeals decision regarding a 

contract assignee's consent to jurisdiction (as plaintiff) conflicts with this 

Court's decisions. Stated more bluntly, the Division I decision totally ig­

nores this Court's long standing rules regarding the construction and enforce­

ment of contracts of guaranty. 

A personal guarantee is a separate and distinct contractual undertaking 

subject to well-established principles of construction laid down by this Court 

over 100 years ago and since followed by our courts, except for the drastic 

departure of Division I in the present case concerning Bartz. 

This court ... has held that ... guarantors are not to be held liable 
beyond the express terms of their engagement. This doctrine is well 
established and has the sanction of the supreme court of the United 
States. Union Mut. Life Ins. Co. v. Hanford, 145 U.S. 187. 
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Simpson Logging Company v. American Bonding Company ofBalitimore, 76 

Wash. 533, 538, 137 Pac. 127 (1913). See also W T. Raleigh Company v. 

Langeland, 145 Wash. 525,529,261 Pac. 93 (1927)("The amount of a guar­

antor's liability [is] controlled by the terms of the contract of guaranty as 

construed by the general rules of construction; and where the terms have 

been ascertained, the contract will be strictly construed for the purpose of 

confming the amount of the liability of the guarantor to the precise terms.").6 

Although addressing the monetary amount of a guarantor's liability, the 

foregoing decisions of this Court long ago laid down the fundamental 

principles that Washington courts have uniformly followed where the issue 

was construing the intent and scope of a contract of guaranty.7 More 

recently, this Court applied these same fundamental principles to determine 

if a guaranty of a commercial lease signed by the president of a corporate 

tenant was enforceable against the president personally, although he signed 

the guaranty in a representative capacity. Wilson Court Limited Partnership 

v. Tony Maroni's, Inc., 134 Wash.2d 692, 952 P.2d 590 (1998). 

6 Also a long time rule of construction by this Court fully applicable to contracts of guaran­
ty: "[w]hen the language of a contract is susceptible of two constructions, one favorable and 
the other unfavorable to the party who has drafted or supplied the instrument [here, Radiance 
Capital], the court will not ordinarily construe it in such a way as to place one of the parties 
at the mercy of the other, but will adopt that interpretation which is unfavorable to the one 
who so drafts or supplies it." Clise Investment Company v. Stone, 168 Wash. 617, 620-21, 
13 P.2d 9 (1932). 

7 And the foregoing rules are augmented by the additional long standing principle that 
"courts, under the guise of construing or interpreting a contract, should not make another or 
different contract for the parties." Poggi v. Tool Research and Engineering Corporation, 7 5 
Wn.2d 356,364,451 P.2d 296 (1969). 
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Division I greatly strayed from the well established principles oflaw ap­

plicable to contracts of guaranty laid down by this Court to somehow fmd as 

persuasive a 9th Circuit Court of Appeals case regarding the responsibilities 

of a plaintiff assignee. The 9th Circuit Court of Appeals decision is totally 

distinguishable from the Bartz case, and the rationale employed by the 9th 

Circuit Court of Appeals is wholly unpersuasive in determining not only the 

mutual intent of the parties in the Bartz case but the express and strictly 

construed scope of the separate contract of guaranty Bartz signed in his 

individual capacity as a citizen of a foreign State. First, general American 

jurisprudence has long recognized and held (for even longer than Washington 

has been a State) that contracts of guaranty are separate and distinct from 

contracts of assignment. 

It is also true, that the contract of assignment, and that of guaranty, 
are not the same, but are two separate and distinct contracts. 

Croskey v. Skinner, 44 TIL 321, 323 (1867). Second, the assignee of a con­

tract "steps into the shoes of the assignor ... and assum[es] the [assignor's] 

status" for all purposes under the assigned contract unless otherwise exclud­

ed. Puget Sound National Bank v. Department of Revenue, 123 Wn.2d 284, 

292-93, 868 P.2d 127 (1994). Whereas, the 9th Circuit Court of Appeals 

decision in Republic International is fully consistent with the fundamental 

rules and legal principles applicable to contracts of assignment, it is equally 

inconsistent with and totally contrary to the fundamental rules and legal 

principles applicable to contracts of guaranty. 
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Division I relied on a 91
h Circuit Court of Appeals decision regarding the 

responsibility of a plaintiff assignee to bring suit for breach of its assigned 

contract in a foreign country pursuant to the contract's forum selection 

clause. However, contracts of assignment are separate and distinct from 

contracts of guaranty, and the rules of construction are thus separate and 

distinct. The 9th Circuit Court of Appeals decision is thus very clearly dis­

tinguishable and inapposite. Division I ignored this Court's very clear and 

long standing rules for construction and enforcement of contracts of guar-

anty under which a guaranty is limited in scope to the express terms thereof 

and such terms are construed most favorably to the guarantor (Bartz) and 

against the guarantee (Radiance Capital). Under this Court's rules of con­

struction, Bartz, at all times a citizen of a foreign State, did not submit to the 

personal jurisdiction of the State of Washington or to venue in the Superior 

Court of King County. The Court of Appeals decision in Bartz thus was in 

conflict with the decisions of this Court. RAP 13.4(b)(1). 

B. The Division I Decision Confficts With Other Courts of 
Appeals' Decisions Regarding The Construction And En­
forcement Of Personal Guarantees - RAP 13.4(b )(2) 

The Division I decision to rely on a 9th Circuit Court of Appeals case in 

the distinguishable and inapposite context of contract assignments and there­

sponsibility of a plaintiff assignee thereunder, not only ignores and conflicts 

with decisions of this Court, but it disregards and conflicts with decisions 

made by our other Courts of Appeals. As so well summarized by the Court 

of Appeals, Division ill, in Seattle-First National Bank v. Hawk, 17 Wn. 
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App. 251, 562 P.2d 260 (1977): 

[P]laintiffhas presented no evidence of defendant's intent or un­
derstanding of what loans were covered by the guaranty. . . . The 
role of the court is to ascertain the mutual intention of the 
contracting parties, and the burden of proving such mutual inten­
tion rests upon the plaintiff. ... Here, plaintiff is urging that we 
infer defendant's intent and thus, the mutual intent of both parties, 
from the evidence that only establishes plaintiffs intent -- an intent 
that was never communicated to defendant. This we cannot do. 
The unexpressed understanding of one of the contracting parties as 
to the meaning of language is generally of no legal significance .. 
. . Therefore, the subjective intent ofMr Helm as to the scope of the 
guaranty, unexpressed and uncommunicated to defendant, does not 
satisfy plaintiffs burden of proof of the parties' mutual intent. 

Therefore, the court properly looked to contract law in reaching its 
fmal determination. It is a fundamental rule that guarantors can 
be held only upon the strict terms of their contract, as a contract 
to answer for the debt of another must be explicit and is strictly 
construed. . • • If a contract is equally susceptible of two or more 
constructions, it should be construed against the party using the 
language. ••. In other words, where language is ambiguous, the 
party selecting, drafting, and presenting the contract of guaranty 
containing such misleading language should suffer any conse­
quences. 

Hawk, 17 Wn. App. at 255-56 (citations omitted; emphasis added).8 The 

foregoing summarizes and embodies the long standing, well established rules 

governing the construction of contracts of guaranty in this State. Not only 

did the Court of Appeals, Division I, totally ignore this Bartz-cited decision 

and its basis for authority in this Court's uninterrupted and long line of 

decisions, but Division I instead went far afield to find and rely on a 91
h 

Circuit Court of Appeals decision that dealt only with the fortuitous-court 

' This Court cited with favor this excellent summary of the rules for construction of 
contracts of guaranty in its Wilson Court LLC decision. 134 Wn.2d at 701-05. 
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used word as to the obligation of a plaintiff assignee under a contract of 

assignment to bring an action for breach of contract in the foreign location 

designated under the basic contract (it must be noted that the assigned 

contract in the 91
h Circuit case did not use or employ the word obligation 

therein). 

In fmding persuasive and relying on a 9th Circuit decision addressing in 

dicta a secondary ground for concluding there was a lack of jurisdiction over 

that suit stemming from the responsibility of the contract assignee as plaintiff 

to commence a lawsuit on breach of the underlying contract in a foreign con-

try as expressly agreed by the assignor, Division I fmds itself in conflict with 

Division ill of our Courts of Appeals in addition to fmding itself in conflict 

with this Court's long standing principles regarding the construction and 

enforcement of contracts of guaranty. This Court should grant review and 

state very clearly for all lower courts that contracts of guaranty are unique 

contracts to be construed and applied under only those rules and principles 

held applicable to guarantees and not to assignments. RAP 13.4(b )(2). 

C. Contracts or Guaranty Are Commonplace In Most Com­
mercial and Financial Transactions Affecting A Large Seg­
ment Or The Public And The Rules Determining Whether A 
Signatory To A Personal Guarantee Submits Thereby To 
Personal Jurisdiction or some Foreign Tribunal Presents An 
Issue or Substantial Public Interest That Should Be Deter­
mined By The Supreme Court- RAP 13.4(b )( 4) 

This Court will grant review of a Court of Appeals decision if it 

"involves an issue of substantial public interest that should be determined by 

the Supreme Court." RAP 13.4(b)(4). Generally, an issue that is ofsubstan-
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tial public interest anses where the legal rights and/or liabilities, or 

commercial and/or financial interests, of a substantial segment of the 

population are potentially affected or at risk. State v. Watson, 155 Wn.2d 

574, 577-78, 122 P.3d 903 (2005). 

Contracts of guaranty are commonplace in everyday commercial and/or 

fmancial transactions directly affecting not only a substantial segment of the 

population, but in essence every person who borrows money, sets up a busi-

ness, or guarantees a loan for a family member. Standard or boilerplate 

language that is not subject to negotiation is not only commonplace, it is the 

norm in such transactions. Where such language forms the basis for a per-

son to be required to defend himself/herself in a far distant tribunal, thus 

having a direct affect on that individual's legal rights and liabilities, the rules 

for the construction and enforcement of personal guarantees must not only 

be clear, but they must be applied uniformly by our courts and consistent 

with the well established and long standing principles laid down by this 

Court. 

In the Bartz case, the Division I decision that relied on a plaintiff 

assignee's responsibility (termed by the 91
h Circuit as an obligation) to bring 

a lawsuit for breach of the underlying assigned contract in a foreign country 

drastically departs from the rules for the construction and enforcement of 

contracts of guaranty laid down long ago by this Court and followed by other 

Court of Appeals Divisions. Equating the so-called obligation of a plaintiff 

assignee to bring a lawsuit in a distant tribunal to the obligation of a 
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defendant guarantor to submit to the personal jurisdiction of and venue in a 

distant tribunal, where the personal guarantee does not expressly provide for 

such submission and is silent as to any such requirement, will subject each 

and every person signing a personal guarantee with no express provisions to 

the uncertainty and risk that he/she too will be involuntarily hauled into a 

foreign State to defend a lawsuit on a contract to which he/she was not a 

Before Bartz, one could safely rely on this Court's established rules and 

principles regarding contracts of guaranty. After Bartz, one cannot safely 

rely on anything to protect his/her legal rights and interests. For today it's 

Division I equating plaintiff assignees to defendant guarantors - and 

tomorrow, who knows what decision from some other State or federal court 

based on some inapposite case may be relied on by one of our lower courts 

to determine a guarantor's legal rights and interests- just because that court 

decided to use on its own a certain key word but in the wrong context? 

9 For example, "[a] forum selection clause is not binding on a third party who did not agree 
to the contract in which the clause is found." Oltman v. Holland American Lines USA, Inc., 
163 Wn.2d 236, 250, 178 P.3d 981 (2008). See also American Mobile Homes of Washing­
ton, Inc. v. Seattle-First National Bank, 115 W n.2d 307, 796 P .2d 1276 (1990) (same); State 
ex rei. Electrical Products Consolidated v. Superior Court, 11 W n.2d 678, 6 79, 120 P .2d 484 
(1941); State ex rei. Lund v. Superior Court, 173 Wash. 556, 558, 24 P.2d 79 (1933) (both 
holding that a wife was not bound by a forum selection agreement signed only by the 
husband). Based on the foregoing principles of law, the sole Debtor under the Agreement 
was HPS LLC and Bartz signed the Agreement on behalf of HPS LLC solely in his official 
corporate capacity as Managing Member ofHPS LLC. Bartz signed the Personal Guarantee 
solely in his individual capacity. The Personal Guarantee did not expressly contain and set 
forth the same provisions as did the Agreement regarding personal jurisdiction, forum 
selection, choice oflaw, and waiver of jury trial. Whereas HPS LLC agreed to such clause 
and provisions and thus may be bound thereby (if otherwise legal and enforceable), Bartz 
individually did not and is not bound by any of those provisions. 
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The law affecting the legal rights and interests of guarantors has a direct 

and substantial affect on commercial and financial transactions. Because the 

Bartz decision presents an issue of substantial public interest that should be 

determined by the Supreme Court, 10 Bartz respectfully requests this Court to 

grant review and consider the significant issues presented in this Petition. 

RAP 13.6(b)(4). 

VI. CONCLUSIONS 

Based on the foregoing, and under RAP 13.4(b)(l), RAP 13.4(b)(2), and 

RAP 13 .4(b )( 4), this Court should grant Bartz' Petition and review this case 

to consider the issues presented and to give a firm and fmal decision as to the 

legal rules applicable to the construction and enforcement of contracts of 

guaranty. 

Dated this l21
h day ofNovember, 2014. 

Respectfully submitted, 

RHYS A. STERLING, P.E., J.D. 

10 The fact that Division I decided not to publish its Bartz Opinion should have no bearing 
on this Court's decision whether or not to grant Bartz' Petition for Review. Unpublished 
opinions still have potential for determining the outcome of other cases, as even unpublished 
opinions are nevertheless published as public record and the basis for decision is widespread 
information for public (and judicial) consumption. 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 

RADIANCE CAPITAL, LLC, 

Respondent, 

v. 

NICHOLAS W. BARTZ, 

Appellant. 

No. 71042-7-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: October 2Q. 2014 

SPEARMAN, C.J. -Nicholas Bartz appeals the trial court's denial of his 

motion to dismiss for lack of personal jurisdiction under CR 12(b)(2). Finding no 

error, we affirm. 

Nicholas Bartz is a resident of Michigan. He was the managing member of 

Healh Pro Solutions, LLC (HPS), a now defunct Nevada LLC. HPS was doing 

business in Arizona when it sought financing from an Arizona broker to purchase 

equipment. The broker found financing through Radiance Capital, LLC 

(Radiance), a Washington limited liability company. In May 2008, HPS and 

Radiance entered into an Equipment Financing Agreement (Agreement). 

According to the terms of the Agreement, Radiance advanced $43,466.18 to 

HPS for the purchase of office furniture and electronic equipment. HPS was the 
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No. 71042-7-112 

sole debtor; Bartz signed the Agreement on behalf of HPS in his capacity as 

Managing Member. Bartz also signed a Personal Guarantee (Guarantee) in 

which he •promise(d] to make all of the payments and perform aft Debtors'(sic) 

obligations as specified" in the Agreement. Clerk's Papers (CP) at 55. 

The Agreement contained a clause in which the parties agreed to submit 

to personal jurisdiction of the King County Superior Court Paragraph 26 of the 

Agreement, titled ·choice of Law; Watver of Jury Trial." reads: 

THIS AGREEMENT SHALL BE DEEMED FULLY EXECUTED 
AND PERFORMED IN THE STATE OF WASHINGTON AND 
SHALL BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE LAWS THEREOF WITHOUT REGARD 
TO THE CONFLICTS OF LAWS RULES OF SUCH STATE. 
DEBTOR AGREES TO SUBMIT TO THE JURISDICATION (sic) 
OF THE STATE OF WASHINGTON IN KING COUNTY. EACH 
CREDITOR AND DEBTOR HEREBY WAIVES ANY RIGHT TO 
TRIAL BY JURY OF ANY ACTION INVOLVING THIS 
AGREEMENT. CP at 59. 

The Agreement also included a "Schedule 'A' to the Equipment Financing 

Agreemenr (Schedule A) that listed payment terms and information about the 

collateral. The Guarantee was located on the same page as Schedule A, but did 

not contain any reference to jurisdiction, venue or diSpute resolution. 

HPS defaulted on the Agreement and Radiance filed suit in King County, 

Washington against HPS and Bartz under the Agreement and the Guarantee. 

Radiance filed a motion for summary judgment on the amount owed and Bartz 

moved to dismiss for lack of personal jurisdiction. The trial court granted 

Radiance's motion for summary judgment and denied Bartz's motion to dismiss. 

Bartz appeals. 

2 
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DISCUSSION 

If, as in this case, the trial court has ruled on personal jurisdiction based 

on the pleadings and the undisputed fads, its determination is a question of law 

that we review de novo.' Outsource Srvcs. Mamt.. LLC v. Nooksack Bus. Com., 

172 Wn. App. 799, 807, 292 P.3d 147 (2013) rev. granted, 177 Wn.2d 1019 

(2013) aff'd, 2014 WL 4108073, _ P.3d._ (2014). Similarly, contract 

interpretatiOn that does not depend on the use of extrinsic evidence is also a 

question of law reviewed de novo. State v. R.J. Reynolds Tobacco Co., 151 Wn. 

App. 775, 783, 211 P.3d 448 (2009). 

Consent to Jurisdiction 

Bartz contends that the trial court erred in denying his motion to dismiss 

because he did not personally agree to submit to jurisdiction of the Washington 

courts. He points out that only the Agreement, which he signed solely in his 

official capacity as managing member of HPS, contained language agreeing to 

jurisdiction. The Guarantee, which he signed in his personal capacity, contained 

no such language. Radiance argues that the Guarantee is part of the Agreement 

and all of the terms of the Agreement apply to the guarantor. 

We disagree with Radiance and find that the Guarantee and the 

Agreement are separate contracts. "[A) guaranty is a separate legal undertaking 

' We reject Radiance's contention that the appropriate standard of review is whether the 
trial court abused its discn!tion. The argument .a~mes that the issue betore us is the validity of 
the forum selection clause. ThiS case turns on~ Bartz all158flted to jurisdiction under the 
terms of the AgrMment and the Guarantee. not whelher the forum selection clause is 
enfon::eable. Allhough on appeal, Bartz initially challenged the validity r:J the forum selectiOn 
clause, in his reply' he appears to acknowledge that the language of the Guarantee and the 
Agreement's consent to jurisdiction clauSe are the dispositive issues. 

3 
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from the principal obligor's undertaking on a note." Freestone Capital Partners 

LP. v. MKA Real Estate Opportunity Fund I. LLC, 155 Wn. App. 643, 660, 230 

P.3d 625 (2010). In Freestone, we found that the out-of-state guarantors were 

not bound by a choice of law provision contained only in the promissol)' notes 

and amendments . .!!! at 661. The guarantees did not incorporate any of the tenns 

of the notes, nor did they mention a choice of law . .!!!- The trial court apparently 

bound the guarantors to the choice of law provisions based solely on the fact that 

the guarantees were subjoined to the notes. ,!sl. at 660. This court reversed, 

indicating that they "ha(d] found no persuasive authority" for extending the terms 

of the notes to the guarantees, just because they were located on the same 

page. ld. We held that: 

'The debtor is not a party to the guaranty, and the guarantor is not a 
party to the principal obligation. The l.mertaking of the former is 
independent of the promiSe of the latter; and the responsibilities 
which are imposed by the contract of guaranty differ from those 
which are created by the contract to which the guaranty is 
collateral. The fact thtlt bolh confnlcts ant wriU8n on the same 
paper or Instrument doea not •ffect the independenCe or 
sepatatenes. of the one from the other.' 

ld., quoting Robey v. Walton Lumber Co., 17 Wn.2d 242, 255, 135 P.2d 

95 (1943). The guarantees and the notes were "two separate obligations 

were undertaken by different parties." Freestone. 155 Wn. App. at 661. 

Applying similar reasoning, the Ninth Circuit found a guarantees to be 

separate from the underlying contract and declined to apply a guarantee's choice 

4 
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of law provision to the corporate debtor's underlying note.2 Shannon-Vail FJVe 

Inc. v. Buncll. 270 F. 3d 1207. 1211 (9th Cir. 2001). The circuit court stated that 

"a guarantee is a separate under1aking in which the principal obligor does not 

join, and a guarantee exists independent of the original obligations between the 

principal obligor and the obligee."ld. 

The Guatantee that Bartz signed is located on the bottom of the page 

containing Schedule A. Schedule A includes terms that apply only to the creditor 

and the debtor. The Agreement only refers to Schedule A in the sections 

addressing the debtor's terms of repayment and the collateral. There is no 

mention of the Guarantee or the existence of any guarantors in the Agreement or 

in Schedule A. 

Radiance cites no authority for its position that either Schedule A or the 

Agreement includes the Guarantee. The Guarantee happens to be printed on the 

same page as Schedule A. Bartz, as personal guarantor, ·guarantee[d]and 

promise(d] to make aU of the payments and perform aD Debtors'(sic) obligations 

as specified in this Equipment Financing Agreement" CP at 61. The terms of the 

Agreement are ~ incorporated into the Guarantee by any reference. Only 

Schedule A incorporates the terms of the Agreement by reference. Schedule A is 

part of the Agreement; the Guarantee is a separate legal undertaking from both 

the Agreement and its appurtenant Schedule A. 

2 The Sl!annon-Yai! guaranteeS comeined an ~ pnMsion staling that "{g)uaranlor 
acknowledges that ill obligations hereunder ate Independent ot lhe obligations of lhe Borrower," 
_. lhe choice ot law provision contained limiting language - ./.flhla Guatantue shall be governed 
by and eonslrued in accordanCII with ltle law of the slate of Nevada. • IlL. 

5 
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Next, we look to the language of the Guarantee to determine whether 

Bartz is subject to the Agreement's consent to jurisdiction clause. It is undisputed 

that Bartz promised to "make all payments and perform all Debtors'(sic) 

obligations as specified" in the Agreement. CP at 61. The parties disagree about 

what "obligations" Bartz assumed by signing the Guarantee. The term 

"obligation" is not defined in either the Agreement or the Guarantee. Bartz argues 

that his obligations under the Guarantee include only the tasks or debts related to 

the advance and the collateral. Radiance argues that all of the terms of the 

Agreement, not just the terms related to payments and collateral, are Bartz's 

obligations under the language of the Guarantee. 

As a matter of law, however, the language of the Guarantee established 

an affirmative duty and an "obligation" of the debtor to submit to the jurisdiction of 

King County and the State of Washington. See Republic lnfl. Com. v. Amco 

Engineers. Inc., 516 F.2d 161, 168, n.11 (9th Cir. 1975). In that case the ninth 

circuit found that assignees of a contract, who agreed to .. do every act and thing 

necessary to perlorm all of the conditions of said contracts,"' were bound by the 

original contract's consent-to-jurisdiction clause. ld. The original contract's clause 

stated that 1flor the purposes of this contract, the contracting parties place 

themselves under the jurisdiction and competence of the courts of the Republic 

of Uruguay. • ld., at n.11. The assignees claimed that their assignment contract 

changed the forum by requiring disputes to be decided under Delaware law. The 

circuit court disagreed and held that the assignees had "agreed to assume 

[assignor's) obligations under the contracts; among those obligations was the 

6 
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promise to submit to the jurisdiction of the Uruguayan courts. • ld. at 169. The 

assignment contract's Delaware forum seleCtion clause applied only to disputes 

between the assignor and assignee. ld. 

We agree with the Ninth Circuit's reasoning and find that Bartz's 

guarantee of ·an Debtors' obligations" included the duty to submit to jurisdiction. 

In a stand-alone sentence, without any limiting language, the Agreement states 

"DEBTOR AGREES TO SUBMIT TO THE JURISOICATION (sic) OF THE 

STATE OF WASHINGTON IN KING COUNTY.· CP at 59. The language of the 

Guarantee specifically refers to making "all of the payments g perform~ng) all 

Debtors' obligations" (emphasis added), indicating that the Guarantor is 

responsible for additional obligations as well as making payments under the 

Agreement CP at 59. Among those obligations was the promise to submit to 

jurisdiction in King County, Washington. By signing the Guarantee, Bartz 

consented to the jurisdiction of the King County Superior Court. 

Bartz directs the court to other language in the Agreement as evidence 

that his "obligations" do not include submitting to jurisdiction. He cites paragraph 

14, which reads "If Debtor fails to pertorm any of its obligations hereunder, 

Creditor may perform such obligations .... • CP at 58. Based on this provision, 

Bartz argues consenting to jurisdiction is not an "obligation" he agreed to 

undertake because it would make no sense for the creditor to consent to 

jurisdiction on behalf of the debtor. We disagree. Paragraph 14 sets forth the 

creditor's right to pertorm any obligations upon the debtor's failure and demand 

reimbursement and costs. It does not serve to define "obligations• by implication, 

7 
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APP-7 



No. 71042-7-118 

nor does it create an inconsistency that would limit the debtor's duties to those 

tasks that can be performed by the creditor to protect the collateral. Bartz 

guaranteed an of the debtor's obligations as specified in the agreement. including 

the promise to consent to jurisdiction. 

We affirm the trial court's denial of Bartz's motion to dismiss.l As the 

prevailing party in this appeal, Radiance is entitled to fees and costs under RAP 

18.1 and the Guarantee. 

Affirmed. 

WE CONCUR: 

3 The parties also argued for and against jurisdiction under the Washington l.ong-;lrm 
statute. Because- a1mn the trial courfs decision based on the contniCis, -do not reach the 
question of statutory juriBdlction. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

RADIANCE CAPITAL, LLC, a Washington) 
limited liability company, ) 

PLAINTIFF, ) 

v. 

NICHOLAS W. BARTZ and "JANE DOE" 
BARTZ, husband and wife; and 

HEALTH PRO SOLUTIONS, LLC, a for­
eign limited liability company, 

DEFENDANTS. 

) 
) 
) 
) 
) 
) 
) 
) ________________________________ ) 

NO. 12-2-07861-1 KNT 

NOTICE OF APPEARANCE BY 
COUNSEL FOR DEFENDANTS 
NICHOLAS and "JANE DOE" 
BARTZ and HEALTH PRO SOLU­
TIONS, LLC 

TO: CLERK, KING COUNTY SUPERIOR COURT, Maleng Regional 

Justice Center, Kent, WA; 

AND TO: SHANNON R. JONES, WSBA t28300, Attorney for Plain-

tiff Radiance Capital, LLC; Campbell, Dille, Bar­

nett & Smith, 317 South Meridian, Puyallup, WA 

98371. 

YOU AND EACH OF YOU WI:LL PLBASB TAD NOTICE of the appearance 

by counsel for Defendants NICHOLAS W. BARTZ and "JANE DOE" BARTZ, 

husband and wife ("Bartz"); and HEALTH PRO SOLUTIONS, LLC, a 

foreign limited liability company ("Health Pro"), in the above-
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RBYS A. STBRLIBG, P.B., J.D. 
At:"torney at: Law 

P.O. Box 218 
Hobart, Washington 98025-0218 

Telephone (425) 432-9348 
Facsimile (425)413-2455 

E-mail: RhysRobart@hotmail.com 
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entitled action by the undersigned attorney. You are hereby 

directed to serve all future pleadings or papers, except original 

process, upon said attorney at the address below stated. 

BY HOrrRG TBBIR APPEARARCE through the undersigned attorney, 

Defendants Bartz and Health Pro do not waive any rights to amend 

prior pleadings, if any, and to make counterclaims, cross-claims, 

or third party claims and to contest personal or subject matter 

jurisdiction or improper service (out-of-State), venue or any other 

defenses, whether affirmative or permissive or under CR 12 or 

otherwise and including but not limited to failure to state a claim 

upon which relief may be granted, available to them pursuant to the 

civil rules of procedure, law, and equity. 

ALSO TAD NOTICE THAT undersigned attorney requests Plain­

tiff's counsel send him at the earliest convenience copies of any 

case schedules, court orders, pleadings, and motion papers not 

previously served on Defendants Bartz and Health Pro. 

~ ~ ROTICB THAT if not already done, Plaintiff's 

counsel is respectfully requested to Opt-In to service via the King 

County E-Filing automated system. 

DATED this ~day of May, 2013. 
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RHYS A. STERLING, P.E., J.D. 

and 

RaYS A. STBRLIBG, P.B., J.D. 
At:t:orn•y at Law 

P.O. Box 218 
Hobart, Washinqton 98025-0218 

Telephone (4251432-9348 
Facsimile (425)413-2455 

E-mail: RhysHobart@hotmail.com 
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Rhys A. Sterling, P.E., J.D. 
Attorney at Law 
P.O. Box 218 
Hobart, WA 98025-0218 
e-mail: RhysHobart@hotmail.com 
Tel. (425) 432-9348 
Fax (425) 413-2455 

RBYS A. S~KRLZRG, P.B., J.D. 
At:t:oZDay at: La• 

P.O. Box 218 
Hobart, Washington 98025-0218 

Telephone (425) 432-9348 
Facsimile (425)413-2455 

E-mail: RhysHobart@hotmail.com 
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