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1. IDENTITY OF PETITIONER

ANTHONY DELEON requests the relief designated in Part 2 of
this Petition.
2. STATEMENT OF RELIEF SOUGHT

Mr. Deleon seeks review of a decision of Division III of the Court

of Appeals dated December 23, 2014 (Appendix “A” 1-87) and an Order
Denying Motion for Reconsideration filed on April 23, 2015. (Appendix
“B”)

3. ISSUES PRESENTED FOR REVIEW

A. Did Mr. Deleon receive effective assistance of counsel as guar-
anteed by the Sixth Amendment to the United States Constitu-
tion and Const. art. I, § ,22?

B. Should State v. Elmi, 166 Wn.2d 209, 207 P.3d 439 (2009), as
it relates to the doctrine of transferred intent, be overruled
and/or did Instruction 16, relating to transferred intent, consti-
tute a mandatory presumption as to Counts II and III of the Se-
cond Amended Information?

C. Are gang-related conditions of community custody an in-

fringement of Mr. Deleon’s First Amendment rights?



4. STATEMENT OF THE CASE

Ignacio Cardenas was with Miguel Acevedo and Angelo Lopez on
May 9, 2009. Mr. Cardenas and Mr. Acevedo were standing on the side-
walk outside the fenced yard at 1111 Tacoma in Sunnyside, Washington.
Mr. Lopez was coming out the front door. Two cars were parked in front
of the residence. (10/08/10 RP 1231, 11. 12-15; 11. 19-22; RP 1247, 11. 2-19;
RP 1248, 1. 24-25; 10/11/10 RP 1348, 11. 7-8; 11. 13-20; RP 1349, 11. 15-
21; RP 51, 1. 5-6; RP 1352, 1. 17-24; 10/15/10 RP 1770, 1l. 16-21; RP
1771, 11. 18-25).

Mr. Acevedo saw a car driving by the house. He described the car
as a silver Taurus. He believed it was someone he knew and flashed a
gang sign at it. The car made a u-turn and one of the passengers yelled at
him. The car did a second u-turn and as it passed the house shots were
fired from the passenger side. (10/15/10 RP 1772, 1. 18 to RP 1773, 1. 6;
RP 1774, 11. 1-23; RP 1776, 11. 18-21; RP 1777, 11. 10-11).

Mr. Cardenas almost died from his injuries after being shot. He
could not identify who shot him. Mr. Acevedo did not recognize anyone
in the car. He could not see who was shooting because he ducked down
behind one of the parked cars. Mr. Lopez neither saw the car nor who was
shooting. Mr. Lopez was afraid of being hit when he heard the shots.

(10/06/10 RP 755, 11. 18-19; 10/11/10 RP 1353, 1l. 21-24; RP 1356, 11. 21-



24; 10/14/10 RP 1643, 11. 4-9; 10/15/10 RP 1777, 11. 14-16; RP 1778, 11. 8-
11;11. 18-19; RP 1787, 11. 11-12).

Jose Barajas, Monica Mendoza and Griselda Mendoza were arriv-
ing at 1111 Tacoma as the shooting occurred. Monica Mendoza saw the
people inside the Taurus wearing red bandanas over their mouths. She
could not identify them when she first saw them. They described the car as
a silver Taurus and followed it as it left the area. They lost sight of it on at
least one occasion; but recontacted what they believed was the same car
near the intersection of Allen Road and the Mabton-Sunnyside Highway.
(10/11/10 RP 1379, 11. 1-3; 1. 18-25; RP 1383, 1. 14-17; RP 1385, 11. 3-
171; RP 1386, 11. 2-3; 11. 18-23; RP 1387, 1l. 4-11; RP 1388, 1. 2-3; RP
1396, 1. 14 to RP 1403, 1. 8; RP 1439, 1. 18; RP 1447, 1l. 1-6; 10/12/10 RP
1564, 11. 8-13; RP 1570, 11. 20-25; RP 1574, 11. 20-23).

Upon recontacting the car, Monica Mendoza thought she saw a
passenger point a gun at them. She did not see any red bandanas this time.
She identified two of the people in the Taurus. She knew Anthony Deleon
as “Monkey.” He is a friend of her baby’s father. She also recognized
Octavio Robledo. She knew him from school. (10/11/10 RP 1403, 11. 23-
25; RP 1404, 1. 19 to RP 1405, 1. 1; RP 1405, 11. 4-10; RP 1407, 11. 18-19;
RP 1408, 11. 2-9; RP 1409, 11. 8-9; RP 1453, 11. 3-10; RP 1576, 1. 23 to RP
1577,1. 1).

Mr. Deleon was driving the Taurus. His brother Ricardo Deleon,

was the backseat passenger. Mr. Robledo was the front seat passenger.
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(10/18/10 RP 1905, 11. 7-8; 10/7/10 RP 1009, 11. 9-13; 10/06/10 RP 728, 11.
16-21; RP 730, 1L. 6-10; 11. 15-19; RP 731, 1. 7-11; RP 760, 1. 25 to RP
761,1.2).

Evidence was collected from the area at 1111 Tacoma. Nine (9)
.22 casings were located in the street. A red car parked in front of the
house had bullet holes in it. At least one bullet hit the house. (10/07/10
RP 1055, 11. 2-4; 10/14/10 RP 1612, 11. 9-10; RP 1628, 11. 1-7; RP 1634, 1l.
9-13; Exhibit 38 I).

A search of the Taurus was conducted following its stop by police
officers and after it was towed to the Sunnyside Police Department. Sgt.
Cunningham found the following items in the car:

A red bandana and two beer cans — front passenger side;

A pair of red dice;

A red bandana and red cooler — driver’s side rear;

A digital scale;

A bong;

A package of marijuana inside a beer can; and

A cell phone with Anthony Deleon’s name on the wallpaper.
(10/14/10 RP 1663, 11. 6-12; 11. 19-20; RP 1663, 1. 21 to RP 1664, 1. 2; RP
1687, 11. 1-7; RP 1692, 1I. 12-22; RP 1693, 1l. 3-6; RP 1708, 1l. 14-19;
10/20/10 RP 2106, 11. 2-9; RP 2107, 11. 6-7; RP 2106, 1. 18-26; RP 2109,

11. 7-8).



A search warrant was obtained for Mr. Deleon’s cellphone. Infor-
mation was downloaded from it. The information included photos and
recordings. The photos consisted of a person pissing on “scraps”
(Surenos); the word “Familia”; a Huelga bird, and ‘“Norte SK X-4.”
(10/12/10 RP 1671, 1. 20 to RP 1672, 1. 19; RP 1673, 11. 7-12; 1. 18-21; RP
1677,11. 17-23; RP 1677, 1. 24 to RP 1678, 1. 6; RP 1678, 11. 7-22; Exhibits
37 A; 37 B; 37 C; 37 D; 49).

Photos were taken of the clothing that was worn by the people in
the Taurus. Evidence of the color red was observed on many of the cloth-
ing items. Anthony Deleon’s belt buckle had a capital “N” on it.
(10/14/10 RP 1671, 1. 8-12; Exhibits 2 A; 2 B; 2 C;2D; 2 E; 2 F; 3 A; 3
B;3C;3D;4 A;4B;4C; 4D).

An Information was filed on May 15, 2009 charging Mr. Deleon
with one count of first degree assault and one count of second degree
assault. (CP 1).

An Amended Information was filed on October 13, 2009 charging
three counts of first degree assault with a firearm enhancement and a gang
aggravator. (CP 94).

A second Amended Information was filed on May 7, 2010. It add-
ed a count of attempting to elude a pursuing police vehicle as to Anthony
Deleon.

The booking forms used for each of the defendants were the sub-
ject of a motion in limine. The trial court ruled that they were admissible.
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The trial court also ruled that gang evidence was admissible (subject to a
hearsay limitation) pursuant to State v. Scott, 151 Wn. App. 520, 213 P. 3d
71 (2009). (09/27/10 RP 329, 1. 19-20; RP 333, 1l. 24-25; 10/05/10 RP
576, 11. 1-25; 10/08/10 RP 1134, 1. 19 to RP 1135, 1. 4; RP 1139, I1. 14-25;
Exhibit 13; 14; 15).

The Deleon brothers and Mr. Robledo all claimed NSV-14 as their
gang. The Deleon brothers indicated they were no longer active. NSV is
a Norteno gang claiming the color red. (09/27/10 RP 38, 1. 24 to RP 39, L.
12; 10/08/10 RP 1140, 11. 17-21; RP 1143, 1. 6-14; RP 1146, 1i. 5-10; RP
1150, 11. 7-22; RP 1157, 11. 12-21; 10/08/10 RP 1185, 11. 9-10)

The cell phone photos, along with certain song titles, were submit-

ted to the jury over objection. The song titles and/or groups were:

Los Tigres Del Norte; Northern Warriorz;
Northern Expozure; Woodie;

Still Mob Livin’; Darkroom;

Big Tone; Familia;

Northern Pride; Nortenos.

(10/14/10 RP 1675, 1. 25 to RP 1676, 1. 2; RP 1679, 11. 3-7; RP 1679, 1. 10
to RP 1680, 1. 20).

Defense counsel’s motion to dismiss the attempting to elude a
pursuing police vehicle on the basis of improper venue was denied as

dilatory. (10/18/10 RP 1850, 1. 19 to RP 1859, 1. 5)



Defense counsel again raised the venue issue later in the trial and
requested that the court provide an instruction to the jury. No instruction
was provided. (10/18/10 RP 1879, 1. 7 to RP 1885, 1. 3; RP 1979, 1I. 1-
25).

Defense counsel’s motion to dismiss Count 3 (relating to Mr.
Lopez) for insufficient evidence was denied. Defense counsel’s motion to
dismiss the gang aggravator was also denied. (10/20/10 RP 2078, 1. 7 to
RP 2091, 1. 18).

Prior to receiving the verdict the trial court and counsel discussed
the fact that a juror had been using Twitter to comment upon the progress
of the trial. There was a question of whether or not there was any indica-
tion of the jury’s vote. The Twitter printout was made part of the record.
(CP 644; 10/22/10 RP 2407, 1. 3 to RP 2410, 1. 13).

The jury found Mr. Deleon guilty on all counts. Special verdict
forms were answered yes as to the firearm enhancement and gang aggra-
vator. (CP 648; CP 649; CP 650; CP 561; CP 652; CP 653; CP 654; CP
655; CP 656; CP 657).

Judgment and Sentence was entered on February 4, 2011. The trial
court imposed an exceptional sentence of 1002 months. Findings of Fact
and Conclusions of Law supporting the exceptional sentence were entered
the same date. The Judgment and Sentence also contained a prohibition
against gang clothing and tattoos at paragraph 4.C.2. (CP 689; CP 691;

CP 695).



Mr. Deleon filed his Notice of Appeal on February 4, 2011. (CP
700).

The Court of Appeals issued its decision on December 23, 2014.

The Court of Appeals filed an order denying the State’s Motion for
Reconsideration filed on April 23, 2015.

5. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

Mr. Deleon contends that he has established that his attorney was
deficient at trial in several respects: 1). Failure to request a lesser included
degree instruction in an appropriate format; 2). Proposing a lesser included
instruction which was obviously not a lesser included offense; 3). Failure
to challenge the transferred intent instruction (Appendix “C”); 4). Failure
to recognize the venue issue; 5). Failure to request a mistrial for juror mis-
conduct; and 6). Failure to recall Monica Mendoza for cross-examination.

A. INEFFECTIVE ASSISTANCE OF COUNSEL

1.) Lesser Degree Offense(s)

Washington has adopted the standard set forth in Strickland v.
Washington, 466 U.S. 668, 691, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)
for determining whether or not a criminal defendant has received effective
assistance of counsel. The two prongs of Strickland are deficient perfor-
mance and prejudice.

The threshold for the deficient performance
prong is high, given the deference afforded
to decisions of defense counsel in the course

of representation. To prevail on an ineffec-
tive assistance claim, a defendant alleging

-8-
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ineffective assistance must overcome “a
strong presumption that counsel’s perfor-
mance was reasonable.” State v. Kyllo, 166
Whn. 2d 856, 862, 215 P. 3d 177 (2009).
Accordingly, the defendant bears the burden
of establishing deficient performance.

State v. Grier, 171 Wn. 2d 17, 33, 246 P.3d 1260 (2011).

Even though the Court in Grier determined that it was not ineffec-
tive assistance of counsel to request a lesser included offense instruction, it
appears that this was based upon the fact Ms. Grier acquiesced in the deci-
sion to exclude that instruction following consultation with her attorney.

In Mr. Deleon’s situation, it does not appear that any further dis-
cussion was conducted after the trial court denied the lesser included in-
struction on drive-by shooting.

When an ineffective assistance claim is
raised on appeal, the reviewing court may con-
sider only facts within the record. State v.
McFarland, 127 Wn. 2d 322, 335, 899 P. 2d
1251 (1995). ...

Part tactic, part objective, the decision to request
or forego lesser included offense instructions
does not fall squarely within the defendant’s
sphere. Instead, the relative responsibility of
the defendant and ...counsel in this decision
making process are not clearly delineated.
However, both American Bar Association
(ABA) standards and Washington’s RPCs pro-
vide useful guidance as to the allocation of deci-
sion making power in this arena.

State v. Grier, supra., 29-30. (Emphasis supplied.)
The ABA standards and the RPCs both require that defense coun-
sel fully consult with his/her client about lesser included offenses. It

-9.-



would appear that defense counsel may have had that type of consultation
with Mr. Deleon insofar as drive-by shooting is concerned.

Nevertheless, case law is clear that drive-by shooting is not a lesser
included offense of first degree assault. See: State v. Rivera, 85 Wn. App.
296, 932 P. 2d 701, reviewed denied 133 Wn. 2d 1002, 943 P.2d 662
(1997).

Mr. Deleon asserts that defense counsel was not engaging in trial
strategy or tactics insofar as lesser degree/included offenses are concerned.
Defense counsel apparently recognized that a drive-by shooting occurred.
However, what defense counsel failed to recognize was the method by
which he could get lesser degree instructions before the jury. This is in-
disputably deficient performance.

...[A] criminal defendant can rebut the pre-
sumption of reasonable performance by
demonstrating that “there is no conceivable
legitimate tactic explaining counsel’s per-
formance.” State v. Reichenbach, 153 Wn.
2d 126, 130, 101 P. 3d 80 (2004); State v.
Aho, 137 Wn. 2d 737, 745-46, 975 P. 2d 512
(1999). Not all strategies or tactics on the
part of defense counsel are immune from at-
tack. “The relevant question is not whether
counsel’s choices were strategic, but wheth-
er they were reasonable.” Roe v. Flores-
Ortega, 528 U.S. 470, 481, 120 S. Ct. 1029,
145 L. Ed. 2d 985 (2000)... .

State v. Grier, supra., 33-34.
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Defense counsel missed the fact that second degree assault, under
RCW 9A.36.021(1)(e), allows for a lesser degree offense instruction based
upon the felony of drive-by shooting.

RCW 9A.36.045(3) declares drive-by shooting to be a class B fel-
ony.

RCW 9A.36.045(1) defines the offense, in part, as follows:

A person is guilty of drive-by shooting when
he...recklessly discharges a firearm...in a
manner which creates a substantial risk of
death or serious physical injury to another
person and the discharge is...from a motor
vehicle... .

(Emphasis supplied.)

RCW 9A.36.021(1) states, in part:

A person is guilty of assault in the second de-
gree if he...under circumstances not amounting
to assault in the first degree:
...(c) Assaults another with a deadly weapon;
or...
...(e) With intent to commit a felony, assaults
another... .

(Emphasis supplied.)

There is no limitation under RCW 9A.36.021(1)(e) concerning the
predicate felony necessary for committing that particular means of second
degree assault. In State v. Fernandez-Medina, 141 Wn.2d 452, 6 P.3d
1150 (2000), a careful reading of the factual predicates clearly shows that

only second degree assault is committed when the alleged victim experi-

ences apprehension of harm.

-11-



The Court of Appeals decision determined that Mr. Deleon met the
legal component test for lesser included/lesser degree offenses. See: State
v. Foster, 91 Wn.2d 466, 472, 589 P.2d 789 (1979).

The Court of Appeals concluded that Mr. Deleon did not meet the
factual component based upon the doctrine of transferred intent. (pp. 59-
61).

There is no dispute that an assault occurred. There is no dispute
that a drive-by shooting occurred. There is no dispute that a firearm was
involved.

The State elected to proceed under RCW 9A.36.011(1)(a) instead
of subparagraph (c). The statutory language of RCW9A.36.011(1)(a) al-
lows for a reasonable interpretation that second degree assault under RCW
9A.36.021(1)(c) is a lesser degree offense.

Mr. Deleon concedes that the prosecuting attorney has discretion-
ary authority to select an appropriate charge. See: State v. Meacham, 154
Wn. App. 467, 671, 225 P. 3d 472 (2010).

If a prosecuting attorney knows that he/she has discretion to charge
an offense as either a greater offense or a lesser included/lesser degree of-
fense, then, it logically follows that a competent defense attorney should
also be aware of that fact and request a lesser included/lesser degree in-
struction at trial.

... The assault statute since 1909 has always

been divided into degrees and the operative
language of first and second degree assault

-12-



was not changed when the criminal code
was revised in 1975. The legislature clear-
ly provided in both first and second de-
gree assault that the use of a firearm may
be an alternate method of assault. Thus,
the presence of a firearm does not elevate
the crime of second degree assault to first
degree assault as a firearm is not a neces-
sary element for any degree of assault.
Instead, the two degrees of assault are dis-
tinguished on the basis of intent. First de-
gree assault may be accomplished by use of
a firearm or other deadly weapon...force, or
any means likely to produce death. Second
degree assault may also be accomplished in
a number of ways. However, the distinction
is that assault in the first degree involves an
“intent to kill” a human being or to com-
mit a felony upon the person... of the one
assaulted, by means likely to produce death.
In second degree assault, the intent is to “in-
jure”...another, with or without a weapon,
or thing likely to produce bodily harm, or
with intent to commit a felony.

State v. Adlington-Kelly, 95 Wn. 2d 917, 924, 631 P. 2d 954 (1981). (Em-

phasis supplied.)

Even though the Legislature has amended both statutes since the
Adlington-Kelly decision, the reasoning underlying that decision has equal
or greater force as the offenses are now described. This is particularly true

with regard to the requirement of specific intent as it pertains to Counts 2

and 3 of the Second Amended Information.

“...[A]lthough specific intent cannot be presumed, ‘it can be in-

ferred as a logical probability from all the facts and circumstances.” State
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v. Yarbrough, 151 Wn. App. 66, 87, 210 P.3d 1029 (2009), quoting State
v. Wilson, 125 Wn. 2d 212, 217, 883 P. 2d 320 (1994).
“Specific intent is ‘an intent to produce a specific result, as op-
posed to an intent to do a physical act’ that produces the result.” State v.
Esters, 84 Wn. App. 180, 184, 927 P. 2d 1140 (1996), quoting State v.
Davis, 64 Wn. App. 511, 515, 827 P. 2d 298 (1992), rev’'d on other
grounds, 121 Wn. 2d 1 (1993)... .
...[P]Jroof of a greater charge necessarily es-
tablishes proof of all lesser included offens-
es. Likewise, a defendant may be convicted
of an offense that is an inferior degree to the
one charged, RCW 10.61.003, provided that
the statutes as here, proscribe but one of-
fense.

State v. Smith, 122 Wn. App. 294, 299, 93 P. 3d 206 (2004).

First degree assault and second degree proscribe but one offense-
assault. Assault can also be committed in the third degree and the fourth
degree.

First degree assault, as charged by the State, required proof that a
firearm was used. A firearm is a deadly weapon. Second degree assault
includes an alternative of assault with a deadly weapon. It also includes
an alternative of intent to commit a felony on another person. Drive-by
shooting is a felony. Drive-by shooting involves the use of a firearm.

The foregoing analysis clearly indicates that lesser degree offenses
were available to defense counsel and that they would have been benefi-

cial to Mr. Deleon’s defense.
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Mr. Deleon recognizes that
...as a threshold determination apart from
the Workman [State v. Workman, 90 Wn. 2d
443, 584 P. 2d 382 (1978)] test, the included
offense must arise from the same act or
transaction supporting the greater offense
that is charged. State v. Porter, 150 Wn. 2d
732, 738-40, 82 P. 3d 234 (2004).
State v. Huyen Bich Nguyen, 165 Wn. 2d 428, 434-35, 195 P. 673 (2008).

There can be no dispute that the lesser degree offenses arose from
the same act upon which the State charged the greater offense.

“An error in instructions is harmless only if it ‘in no way affected
the final outcome of the case.”” State v. Caldwell, 94 Wn. 2d 614, 618,
618 P. 2d 508 (1980) quoting State v. Wanrow, 88 Wn. 2d 221, 237, 559
P. 2d 548 (1977); State v. Golladay, 78 Wn. 2d 121, 139, 470 P. 2d 191
(1970).

Instruction 16 obviously impacted the outcome of the jury’s deci-
sion. Transferred intent was critical to the State’s case as it related to
Counts 2 and 3.

As Mr. Deleon has argued, infra, the inclusion of Instruction 16
runs contrary to the common law, as well as to the requirement that there
be specific intent to commit the offense of assault under two of the respec-
tive alternatives of the assault definition.

The inclusion of Instruction 16 resulted in a shift of the burden of
proof from the State to the defense. The shifting of the burden of proof

adversely impacted his constitutional rights.
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The shifting of the burden of proof also relieved the State of its re-
sponsibility to prove each and every element of Counts 2 and 3 beyond a
reasonable doubt. See: RCW 9A.04.100(1) and (2).

The clear import of recent United States Su-
preme Court cases is that instructional errors
which tend to shift the burden of proof to a
criminal defendant are of constitutional
magnitude because they may implicate a de-
fendant’s right of due process. See:
Sandstrom v. Montana, 442 U.S. 510, 61 L.
Ed. 2d 39, 99 S. Ct. 2450 (1979); Patterson
v. New York, 432 U.S. 197, 53 L. Ed. 2d
281, 97 S. Ct. 2319 (1977); Mullaney v.
Wilbur, 421 U.S. 684, 44 L. Ed. 2d 508, 95
S. Ct. 1881 (1975); In re Winship, 397 U.S.
358, 25 L. Ed. 2d 368, 90 S. Ct. 1068
(1970).

State v. McCullum, 98 Wn. 2d 484, 488, 656 P. 2d 1064 (1983).
2.) Venue
CrR 5.1(a) provides:
All actions shall be commenced:

(1) In the county where the offense was
committed; or

(2) In any county where an element of the
offense was committed or occurred.

Venue is not an element of a crime... Ra-
ther, venue is a constitutional right that is
waived if not asserted in a timely fashion.
State v. McCorkell, 63 Wn. App. 798, 822 P.
2d 795, review denied, 119 Wn. 2d 1004
(1992). Generally, the right must be assert-
ed before jeopardy attaches, which is to say
before the jury is sworn in a jury trial.

State v. Pejsa, 75 Wn. App. 139, 145, 876 P. 2d 963 (1994).

-16 -



Defense counsel seems to have been unaware that there was a ven-
ue issue until testimony was received during the course of the trial. Once
defense counsel became aware that venue was at issue an appropriate chal-
lenge was raised.

The trial court, relying upon State v. Dent, 123 Wn. 2d 467, 869 P.
2d 392 (1994), denied defense counsel’s motion to dismiss Count 4. On
the same basis the Court declined to give an instruction to the jury.

Mr. Deleon recognizes that a challenge to venue must be brought
at the earliest opportunity or it is lost. In his case, the challenge was raised
as soon as it became apparent that the attempting to elude a pursuing po-
lice vehicle did not commence until after the car was in Benton County.

Alternatively, if defense counsel should have known that there
was a question concerning venue, then his failure to raise the issue at an
earlier time constitutes ineffective assistance of counsel. This failure de-
nied Mr. Deleon his right to a trial by a jury in the county where the of-
fense occurred. See: Const. art. I, § 22.

3.) Juror Misconduct

Washington...is committed to the proposi-
tion that the right to a trial by jury includes the
right to an unbiased and unprejudiced jury, and
that a trial by a jury, one or more of whose
members is biased or prejudiced, is not a consti-
tutional trial.

State v. Parnell, 77 Wn. 2d 503, 507, 463 P. 2d 134 (1969).

Const. art. 1, § 22 provides, in part:
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In criminal prosecutions the accused shall
have the right...to have a speedy public trial
by an impartial jury of the county in which
the offense is charged to have been commit-
ted... .

Mr. Deleon asserts that he was denied a fair and impartial jury as a
result of a juror’s use of Twitter.

On October 18, 19, 20 and 22 the juror’s Twitter entries reflect that
he/she viewed the proceedings with a jaundiced eye and was either preju-
diced toward the criminal justice system as a whole, and/or really didn’t
care one way or the other for what was happening in the courtroom.

Even though the juror’s comments are ambiguous insofar as favor-
ing one side or the other, they clearly provide an insight into the juror’s
mind. The juror is totally disgusted with the criminal justice system. The
juror does not know who to believe. The juror just wants to get it over
with.

QUERY: Would you want a juror with this state-of-mind deciding
your fate?

The Sixth and Fourteenth Amendments to
the United States Constitution guarantee the
right of an accused in all criminal prosecu-
tions to trial by an impartial jury. The
Washington constitution provides a similar
guaranty. Under the laws of Washington,
the right to a jury trial includes the right to
an unbiased and unprejudiced jury. “’The

failure to accord an accused a fair hearing
violates even the minimal standards of due

process.”” “[M]ore important then speedy
justice is the recognition that every defend-

ant is entitled to a fair trial before 12 unprej-
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udiced and unbiased jurors. Not only
should there be a fair trial, but there
should be no lingering doubt about it.”

State v. Davis, 141 Wn. 2d 798, 824-25, 10 P. 3d 977 (2000) quoting State
v. Parnell, supra (quoting Irvin v. Dowd, 366 U.S. 717, 722, 81 S.Ct.
1639, 1642, 6 L.Ed. 2d 751 (1961)). (Emphasis supplied.)

The juror’s tweets certainly casts doubt on that particular juror’s
state-of-mind.

The appellant must make a strong, affirma-
tive showing of misconduct in order to over-
come the policy favoring stable verdicts and
the secret and frank discussion of the evi-
dence by the jury. [Citation omitted.] If ju-
ror misconduct can be demonstrated with
objective proof without probing the jury’s
mental processes, and if the trial court has
any doubt about whether the misconduct af-
fected the verdict, it is obliged to grant a
new trial.

Chiappetta v. Bahr, 111 Wn. App. 536, 540-41, 46 P. 3d 797 (2002).

The issue of possible juror misconduct was raised. Defense coun-
sel dropped the ball. The juror was neither questioned by the trial court
nor counsel. Juror misconduct is a basis for a mistrial. See: State v. Ap-
plegate, 147 Wn. App. 166, 175-76, 194 P. 3d 1000 (2008).

A party who asserts juror misconduct bears
the burden of showing that it occurred. To
bear that burden is to raise a presumption of
prejudice, which the other party can over-
come by showing that the misconduct was
harmless beyond a reasonable doubt. (i.e,
that the misconduct did not affect the ver-
dict).
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State v. Kell, 101 Wn. App. 619, 621, 5 P. 3d 47 (2000).

The Kell case involved a juror who was using a cellphone during
deliberations. The trial court’s inquiry as to the use of the cellphone indi-
cated that any outside contacts were innocuous. The jurors all agreed that
the use of the cellphone had not affected the jury’s verdict.

This juror’s Twitter posts were brought to the attention of counsel
and the trial court. It was made part of the record. However, no further
inquiry was made by either the Court or counsel. The lack of such an in-
quiry adversely impacted Mr. Deleon’s constitutional right to a fair trial.

4.) Monica Mendoza

Defense counsel, throughout his representation of Mr. Deleon, vac-
illated back and forth between various defenses. These included: misi-
dentification; complete denial; lack of evidence; the lesser included of-
fense of drive-by shooting; and as to the felony elude that drugs were in-
volved as opposed to flight from the shooting incident.

This mishmash of potential defenses and strategies even confused
defense counsel, as became apparent in his closing argument, when he
admitted that the shooting was gang-related and then segued into an iden-
tification issue upon which there was no testimony whatsoever. (10/22/10
RP 2368, 11. 3-18).

Defense counsel’s argument concerning identification was under-
mined due to the fact that Monica Mendoza was never recalled to the

stand for cross-examination after her direct testimony was completed.
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Her testimony was interrupted by the fact that she needed to pick up her
children from school and her sister Griselda Mendoza was present to testi-
fy. (10/11/10 RP 1424-1439).

Monica Mendoza was the sole witness to identify Anthony Deleon
and Octavio Robledo. The failure to recall her to the stand to attack her
credibility as to that identification clearly impacted the jury. The jury
could only conclude that the defendants were conceding that the identifi-
cation was correct.

A decision not to cross examine a witness is
often tactical because counsel may be con-
cerned about opening the door to damaging
rebuttal or because cross examination may
not provide evidence useful to the defense.
Personal Restraint of Brown, 143 Wn. 2d 431, 21 P. 3d 687 (2001).

Defense counsel’s confusion acted to undermine any confidence
the jury may have had as to the presumption of innocence. It cemented an
aura of guilt in their minds.

The Court of Appeals decision recognized that Monica Mendoza’s
testimony was inconsistent. The Court of Appeals determined that Mr.
Deleon’s attorney made a tactical/strategic decision not to recall her for
purposes of cross-examination. (pp. 64-65)

Mr. Deleon contends that if cross-examination had occurred the ju-
ry would then have had the opportunity to observe Monica Mendoza’s
demeanor under the stress of confronting her with her inconsistent state-
ments and thereby impacting her credibility. The Court of Appeals’ reli-
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ance upon the fact that those inconsistent statements came through other
witnesses does not obviate the need for a jury to assess a particular wit-
ness’s credibility.

In essence, the lack of cross-examination, and testimony from law
officers concerning Ms. Mendoza’s statements, placed an imprimatur of
truthfulness upon those statements.

B. TRANSFERRED INTENT

Instruction 16, pertaining to transferred intent, is the only basis by
which the State was able to go forward with the offenses charged in
Counts 2 and 3. The State and the trial court relied upon State v. Elmi,
supra, to support giving the transferred intent instruction. However, the
Elmi Court, even though it accepted review on the issue of transferred in-
tent, determined that it did not have to reach that issue. The Court ruled at
218: “Because RCW 9A.36.011 encompasses transferred intent...we do
not need to reach the doctrine of transferred intent...and proceed, instead,
under RCW 9A.36.011.”

The particular quote from the decision is a prime example of circu-
lar reasoning with no underlying basis in fact. Justice Madsen’s dissent in
Elmi attacks that reasoning at 221:

...[T]here is nothing in RCW 9A.36.011 to
suggest that the legislature intended to codi-
fy a concept broader then the common law
doctrine that would allow multiple first de-
gree assault convictions to stand where

there is proof that the person the defend-
ant intended to assault was in fact as-
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saulted and no unintended victim re-
ceived actual injury.

(Emphasis supplied.)

The facts and circumstances of Mr. Deleon’s case directly match

Justice Madsen’s analysis of RCW 9A.36.011. As she stated at 222:
...[Tlhe doctrine of transferred intent,
whether at common law or as codified, is
not and never has been intended to apply in
circumstances where no unintended victim
is injured.

Justice Madsen relied upon State v. Krup, 36 Wn. App. 454, 458-
59, 676 P. 2d 507 (1984) which quoted WAYNE R. LAFAVE & AUSTIN
W. SCOTT, JR., HANDBOOK ON CRIMINAL LAW 611 (1972). The par-
ticular language is set forth at 223: “’There must be an actual intention to
cause apprehension, unless there exists the morally worse intention to
cause bodily harm’”.

As to Mr. Lopez, there is no indication that the shooter even knew
that he was present. He was coming out of the house at the time. It is true
that one bullet hit the house. It is true that Mr. Lopez was scared. Never-
theless, those truths do not equate to an assault.

Mr. Acevedo saw the gun and ducked down behind a parked car.
The State did not present any evidence of where the bullets hit in relation
to Mr. Acevedo.

As Justice Madsen pointed out in Elmi, at 228:

In cases where no victims suffer actual inju-
ry but the defendant “creates a substantial
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risk of death or serious physical injury to
another person [(s)]” the legislature has
created the crimes of drive-by shooting or
reckless endangerment.

(Emphasis supplied.)

Mr. Deleon contends that the State’s use of transferred intent, as
defined in Instruction 16, amounts to a mandatory presumption in viola-
tion of the Fourteenth Amendment to the United States Constitution and
Const. art. 1, § 3.

It is reversible error to instruct the jury in a
manner that relieves the State of its burden
to prove beyond a reasonable doubt every
essential element of a criminal offense. We
analyze a challenged jury instruction by
considering the instructions as a whole and
reading the challenged portions in context.
We review an alleged error in jury instruc-
tions de novo.

“A mandatory presumption is one that re-
quires the jury “to find a presumed fact from
a proven fact.”” To determine whether a
jury instruction creates a mandatory pre-
sumption, we examine whether a reasonable
juror would interpret the presumption as
mandatory.

Mandatory presumptions violate a defend-
ant’s right to due process if they relieve the
State of its obligation to prove all of the el-
ements of the crime charged beyond a rea-
sonable doubt.

Even if a jury instruction includes an uncon-
stitutional mandatory presumption, it does
not necessarily require reversal. Such an er-
roneous instruction is subject to harmless er-
ror analysis. Constitutional error is pre-
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sumed to be prejudicial and the State bears

the burden of proving that the error was

harmless beyond a reasonable doubt.
State v. Atkins, 156 Wn. App. 799, 236 P. 3d 897 (2010), quoting State v.
Hayward, 152 Wn. App. 632, 642, 217 P. 3d 354 (2009) (quoting State v.
Deal, 128 Wn. 2d 693, 699, 911 P. 2d 966 (1996)).

The issue of transferred intent appears to be in a state of flux.

The State’s reliance upon State v. Salamanca, 69 Wn. App. 817,
851 P.2d 1242 (1993) is misplaced. In the Salamanca case there were five
(5) people inside a car. Multiple shots were fired into the car. Clearly the
number of people who were the subject of the shots were all within a lim-
ited space.

The State’s argument, if extended to its logical conclusion, would
mean that any person within the vicinity, who may experience fear as a
result of hearing gunshots, would be an assault victim. Mr. Deleon asserts
that such a result would be unjustified in the extreme.

The Court of Appeals considered Mr. Deleon’s argument concern-
ing Elmi. However, due to the rule that the Court of Appeals cannot dis-
regard the controlling authority of the Supreme Court, it declined to over-
turn Elmi. See: 1000 Virginia Ltd. P’Ship v. Vertecs, Corp., 158 Wn.2d
566, 578, 146 P.3d 423 (2006).

Mr. Deleon asserts that since first degree assault is a specific intent
offense that anyone who is bodily injured as a result of a defendant’s ac-
tions has been assaulted. However, where only the apprehension of harm
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exist, as to an alleged victim, and there is no evidence of a specific intent
to assault that particular person, the doctrine of transferred intent consti-
tutes a mandatory presumption that the defendant intended to assault that
person. Such a rule of law is untenable, unjust, unfair and unnecessary.
The Elmi Court’s reasoning that the first degree assault statute in-
cludes the doctrine of transferred intent is erroneous. The language of the
statute does not even include an inference that transferred intent is part of
it.
RCW 9A.36.011 defines first degree assault as follows:
(1) A person is guilty of assault in the first
degree if he...with intent to inflict
great bodily harm:
(a) Assaults another with a firearm or
any deadly weapon or by any force
or means likely to produce great bod-

ily harm or death...; or

(c) Assaults another and inflicts great
bodily harm.

(Emphasis supplied.)

C. GANG CLOTHING AND TATTOOS

Mr. Deleon asserts that the following conditions of his Judgment
and Sentence are overly broad:

Wear no clothing associated with or signify-
ing membership in a criminal street gang.

Do not obtain any new tattoos, brands,

burns, piercings or any voluntary scarring
related to gang membership or association.

-26 -



The first condition prohibits him from wearing the color red or
blue. The colors blue and red are worn by people throughout the United
States and in different societies. Telling Mr. Deleon that he cannot wear
any red clothing, or any clothing containing the color red, is unreasonable.

Tattoos, piercings, etc. are a matter of personal choice. The fact
that artistic designs by tattoo artists and jewelry makers may be associated
with a gang should not preclude an individual’s freedom of choice as to
his or her own body.

Prohibiting an individual from wearing tattoos is also unreasona-
ble. The myriad variety of tattoos available on the open market make this
condition overly restrictive. The fact that certain tattoos may have some
symbolism for a particular association (e.g., Masons; anti-war advocates;
various service clubs) obviously implicates an individual’s First Amend-
ment rights.

It is Mr. Deleon’s position that the conditions, as set forth above,
invade his First Amendment rights and should be stricken from the Judg-
ment and Sentence.

“Like membership in a church, social club, or community organi-
zation, affiliation with a gang is protected by our First Amendment right
of association.” State v. Scott, 151 Wn. App. 520, 526, 213 P. 3d 71

(2009).
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The prohibition concerning clothing, tattoos or other markings im-
pacts his First Amendment right to freedom of speech and freedom of ex-
pression. See: State v. Bahl, 164 Wn. 2d 739, 753, 193 P. 3d 678 (2008).

The gang-related conditions imposed on Mr. Deleon are unconsti-
tutional. They invade his First Amendment rights. The State failed to
justify the conditions to the trial court.

6. CONCLUSION

Defense counsel’s performance was deficient in each of the partic-
ulars previously set forth. This deficient performance was prejudicial to
the outcome of the trial. Mr. Deleon was denied his constitutional rights
under the Sixth Amendment and Const. art. 1, § 22.

Juror misconduct by means of Twitter requires a declaration of
mistrial.

Mr. Deleon’s constitutional right to due process was violated by
Instruction 16. As worded, the instruction constitutes a mandatory pre-
sumption that relieved the State of its burden of proof on Counts 2 and 3.

The foregoing errors whether viewed individually, or in combina-
tion, require that Mr. Deleon’s convictions be reversed. He is entitled to a
new trial. See: State v. Lopez, 95 Wn. App. 842, 857, 980 P. 2d 224

(1999).
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THE COURT upon its own motion has determined that the opinion should be amended
on page 34. Therefore,

IT IS HEREBY ORDERED, this Court’s opinion filed on December 23, 2014, is hereby
amended as follows:

On page 34, the first line will now read:

“R.LP.” (Rest in Peace) and a picture of Julian Flores, who had been NSV while alive,”

The rest of the paragraph shall remain as written.

DATED: January 27, 2015

PANEL: Judges Siddoway, Knodell, Korsmo

Franlt e, F
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FILED

DEC 23, 2014
In the Office of the Clerk of Court
WA State Court of Appeals, Division 11l

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 29657-1-111
Respondent and ) (consolidated with Nos.
Cross Appellant, ) 29679-2-111, 29691-1-11I)
)
V. )
)
RICARDO JUAREZ DELEON, )
)
Appellant and )
Cross Respondent, )
)
and OCTAVIO ROBLEDO, ) OPINION PUBLISHED IN PART
and ANTHONY DELEON, )
)
Appellants. )

SIDDOWAY, C.J. — Ricardo Juarez DeLeon, Octavio Robledo, and Anthony
DeLeon appeal their convictions and aggravated exceptional sentences arising from a
gang-related shooting at a home in Sunnyside and a high speed chase thereafter, in which
z:knthony DeLeon attempted to elude responding officers. Over a dozen issues are raised
by one or more of the appellants in these consolidated appeals, many involving the
admission at trial of gang evidence.

We conclude that gang information that the three were required to give to Sunnyside
jail officers at booking as a condition of receiving safe housing was not a voluntary

statement for purposes of the Fifth Amendment and should not have been admitted at trial,
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but that its admission was harmless except as to the gang aggravator that the jury found
against Ricardo DeLeon. In the published portion of this opinion, we find additional errors
in the admission of gang evidence but conclude that they were harmless, conclude that
sufficient evidence supported the jury’s verdicts on the gang aggravator, and find no abuse
of discretion by the trial court in denying a motion for a new trial based on a juror’s
misconduct in communicating to Twitter' followers during trial and deliberations.

In the unpublished portion of the opinion, we reject the appellants’ claims of
ineffective assistance of counsel, instructional error, and the dozens of issues raised in the
appellants’ pro se statements of additional grounds.

We reverse the exceptional sentence imposed on Ricardo DeLeon based on the
gang aggravator and remand for further proceedings. We otherwise affirm.

FACTS AND PROCEDURAL BACKGROUND

At around 11 p.m. on May 9, 2009, Ignacio Cardenas and Miguel Acevedo were
standing on the sidewalk outside Mr. Cardenas’s residence in Sunnyside waiting for Mr.
Cardenas’s two cousins and a friend, Jose Barajas, who were coming to the home to bring

them passes to a quinceafiera. Acevedo and Cardenas were both members of the Lower

! Twitter is a real-time information network that lets people share and discuss
what is happening at a particular moment in time through the use of “tweets.” The
service allows users either to send direct messages to specific individuals or to use
“twitter posts” accessible to the public. The process of posting messages on Twitter is
commonly referred to as “tweeting.” See http://twitter.com/about.
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Valley Lokotes “LVL” gang, which claims the color blue. The Cardenas home was a
known LVL hangout. Seeing what he thought were friends in a passing Taurus
automobile, Mr. Acevedo flashed a “friendly” LVL sign. He was mistaken; the
occupants of the Taurus were not his friends. The driver of the car made a U-turn and
one of the occupants yelled something to the effect that they would shoot.

The car passed the home, made a second U-turn, slowed down, and gunfire
erupted from the passenger side. Mr. Acevedo ducked behind the tire of a parked car.
His and Mr. Cardenas’s friend, Angelo Lopez, who had just emerged from the house and
was coming down the steps when the gunfire started, “hit the ground.” Report of
Proceedings (RP) at 1353. Mr. Cardenas sustained a near-fatal bullet wound to the
abdomen and ultimately lost a kidney. It was dark outside and none of the three men
could identify the persons inside the car. |

Jose Barajas had just reached the Cardenas residence in his truck with passengers
Monica Mendoza and Griselda Mendoza when the shooting started. Monica? saw people
inside the Taurus wearing red bandannas over their faces but could not identify them at
that time. Griselda also noticed that someone in the Taurus was wearing red. Monica

estimated that nine gunshots were fired from the front passenger side.

2 We use the Mendoza sisters’ and the DeLeon brothers’ first names in those
contexts where a reference to “Ms. Mendoza” or “Mr. DeLeon” would not be clear from
the context. We intend no disrespect.
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Mr. Barajas followed the Taurus as it fled the area. He temporarily lbst sight of it
in a housing development, but saw it again near the intersection of Allen Road and
Mabton-Sunnyside Highway. There, all three truck occupants saw someone in the
Taurus point a gun at them. Monica no longer saw the red bandannas and was able, this
time, to identify two of the car’s occupants—Anthony DeLeon (a friend of her baby’s
father, known to her as “Monkey”’) and Octavio Robledo, whom she knew from school.
Everyone in the Barajas truck was certain this was the same Taurus that was involved in
the shooting at the Cardenas home.

Mr. Barajas called 911 on his cell phone and reported he was following a silver
Taurus that had been involved in a shooting. He chased the car onto Interstate 82.
Sunnyside Police Officer Skip Lemmon joined the pursuit, as did several Grandview and
Prosser police officers. At one point, Officer Lemmon observed an object that he thought
might be a gun fly by the mirror on the passenger side of his car. Later in the chase,
Prosser Police Officer Shane Hellyer observed one of the Taurus passengers throw an
object out the window that sparked when it hit a bridge railing over the Yakima River,
although no evidence was found in a later search of the rough and rocky terrain in that
area. After a several-mile chase at speeds reaching 110 mph, the Taurus was finally
stopped by spike strips. Its occupants—driver Anthony DeLeon, front seat passenger

Octavio Robledo, and rear passenger Ricardo DeLeon, were arrested.
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Ricardo DeLeon gave Sunnyside police detectives permission to search his Taurus
automobile. Officers seized a red cooler, two Budweiser beer cans, two red bandannas, a
pair of red dice, a digital scale, a bong, a plastic bag of marijuana inside a beer can, and a
cell phone with Anthony DeLeon’s name on the wallpaper.

The three suspects were taken to the Sunnyside police station where Detective
Jose Ortiz administered Miranda® warnings: first to Ricardo DeLeon at 2:30 a.m. on the
mormning of May 10; to Anthony DeL.eon several hours later, at 7:03 a.m.; and to Octavio
Robledo at 7:42 a.m. Each waived their rights and agreed to answer questions. All
denied any involvement in the shooting at the Cardenas home.

All three defendants were ultimately charged by amended information with three
counts of first degree assault while armed with a firearm and, as a sentencing aggravator,
with intent to benefit a criminal street gang. Anthony DelLeon was additionally charged
with attempting to elude a pursuing police vehicle.

Considerable time was devoted before trial to the State’s wish to offer evidence of
the defendants’ alleged affiliation with the Nortefio gang and evidence of gang culture,
including expert testimony from Detective Ortiz of the Sunnyside Police Department, to
show that the shooting was gang motivated. The defendants raised multiple objections to

the State’s introduction of such evidence. The court ultimately admitted evidence of the

3 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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defendants’ alleged affiliation with the Nortefios, including to allow Detective Ortiz to
testify as an expert on gang culture, over a standing defense objection. The court
explicitly cautioned that the detective’s expert testimony would be prejudicial and must
be “carefully crafted” to avoid the impression that the defendants “must have done [the
crime] because that’s what the culture mandates.” RP at 581.

The defendants’ theory of the case was misidentification. They suggested it was
someone else’s car from which the gunshots were fired and they were never at the
Cardenas residence on the night of the shooting. They pointed to the fact that Mr.
Barajas and the Mendoza sisters temporarily lost sight of the perpetrators’ car during the
chase, that Mr. Barajas had not been certain of the Taurus’s color, that no guns or
ammunition were found in the car or in the areas where police theorized guns had been
discarded, and that the State failed to test any of the defendants’ hands for gunshot
residue. Although none of the defendants testified at trial, they asserted through other
witnesses and argument that they had been drinking all day at a barbecue and were
dropping Anthony off at his girl friend’s residence when they randomly met up with the
Barajas truck, whose occupants mistook Anthony’s Taurus for the car involved in the
shooting. They claimed they were intoxicated and only fled the police because there was
marijuana and drug paraphernalia in their car. The defense also insinuated that the May 9

shooting was retaliation by an individual from a Surefio sect, the (VGLs).
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The court denied a defense request to bifurcate trial of the gang aggravator and
refused the defendants’ proposed lesser included instruction for drive-by shooting.
Although it denied defense motions to exclude all of the defendants’ recorded statements
and booking forms as testimonial hearsay of nontestifying defendants, it instructed the
jury that it could consider a given defendant’s out-of-court statements “as evidence
against that defendant, but not as evidence against another defendant.” Robledo Clerk’s
Papers (CP) at 188. Over defense objection, the court also gave the following instruction
on transferred intent:

If a person acts with intent to assault another, but assaults a third person, the

actor is deemed to have acted with intent to assault the third person. The

unintended victims do not need to be physically injured and the defendant

need not know of their presence].]

Anthony DeLeon CP at 627.

At the close of the State’s case, the court denied defense motions to dismiss the
assault counts and gang aggmvatdrs for insufficient evidence. It also denied a motion by
Anthony DeLeon to dismiss the eluding charge based upon improper venue as untimely
or waived.

At the end of jury deliberations but before the verdict was delivered to the court
and read, it came to light that a juror had been communicating on Twitter about his views

of the justice system and the progress of the trial. A printout of the juror’s Twitter

communications (“tweets™) was made part of the record. After reviewing the content of
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the tweets, defense counsel and the prosecutor all agreed there was no need to interview
the juror. No one moved for a mistrial at that time.

The jury returned a verdict finding all three defendants guilty as charged on all
counts. By special verdicts, the jury also found firearm enhancements for each crime and
that the defendants’ crimes were committed with intent to benefit a criminal street gang.

Mr. Robledo and Ricardo DeLeon moved for a new trial on several grounds,
including juror misconduct for the Twitter communications that Detective Ortiz’s
testimony grossly exceeded the court’s ER 404(b) ruling and prejudiced their right to a
fair trial, and that the guilty verdicts and gang aggravator findings were not supported by
the evidence. The court denied the motion.

The court imposed aggravated exceptional sentences for each defendant. All
timely appealed.*

ANALYSIS
All three appellants contend on multiple grounds that improperly admitted gang

evidence prejudiced their right to a fair trial and resulted in unlawful exceptional

4 The State filed a cross appeal from Ricardo DeLeon’s sentence. The court
granted him an exceptional sentence below the base standard range on count 1 only, on
the bases that his offender score was based largely on juvenile offenses that occurred 15
to 20 years earlier, and that he had a number of minor traffic violations that are now
decriminalized. The court deemed a downward departure on count | a more equitable
treatment for this defendant relative to his codefendants’ sentences. The State has
submitted no briefing on its cross appeal and has thus apparently abandoned it.

8
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sentences. All contend that the jury’s findings of a gang aggravator, on which the court
based their exceptional sentences, were not supported by the evidence.

Defendants Ricardo DeLeon and Octavio Robledo additionally challenge the trial
court’s denial of their motion for mistrial.

Anthony DeLeon raises a constitutional challenge to the trial court’s instruction on
transferred intent and raises several claims of ineffective assistance of counsel.

We first address the defendants’ several objections to the admission and use of
gang evidence and their challenges to the sufficiency of evidence to support the finding
of that gang aggravator. We next turn to the additional issues raised by Ricardo DeLeon
and Octavio Robledo, turn thereafter to the additional issues raised by Anthony DeLeon,
and conclude by addressing issues raised by the defendants’ statements of additional
grounds.

I Gang Evidence Issues

The most concerning issues raised on appeal arise from several types of evidence
offered by the State to prove that the three defendants were associated with the Nortefio
gang and that the shooting was committed with the intent to cause a benefit or advantage
to a criminal street gang. Some was of dubious relevance and there is a danger that
stronger evidence against defendants Octavio Robledo and Anthony Deleon, neither of

whom testified, might have influenced the jury’s finding that the gang aggravator applied
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to Ricardo Deleon. For ease in following the gang evidence-related issues on appeal, we
start with a summary of the evidence against each defendant.

None of the defendants challenge the admission of testimony from Miguel Acevedo
that he flashed an LVL sign and believed that it was his flashing the sign that triggered the
assault. Although there was conflicting evidence, none challenge the admission of
testimony of Monica Mendoza that she saw that the occupants of the Taurus, from which
shots were fired, were wearing red bandanas on their faces; the testimony of Monica, her
sister, and Mr. Barajas that they were confident that the Taurus that they saw entering the
freeway was the same Taurus from which the shots were fired; or the testimony of Monica
that when she and the others sighted the Taurus a second time at the Sunnyside-Mabton
Road intersection, she recognized Anthony DeLeon and Octavio Robledo as two of the
passengers.

The State’s strongest evidence of the defendants’ gang membership was arguably
its evidence against Octavio Robledo, the front seat passenger in the Taurus. Monica
testified that she had known him to be a Nortefio associate in school. He admitted to
Detective Ortiz following Miranda wamings that he was North Side Varrio, a Nortefio
gang. At the time of his arrest, he was wearing a red cloth belt with a star on the buckle,
and white Nike shoes with a red “swoosh.” He repeated during booking that he was
North Side Varrio and that his moniker is “Fat Boy.” Booking records noted the

following tattoos: “F” on his right forearm, “B” on his left forearm, “N” on his neck and

10
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“14” on his back. Testimony at trial established that the numbers 1, 4, and 14 are
significant to Nortefios because “N” is the 14th letter in the alphabet. By the time of trial,
Mr. Robledo had an additional tattoo on his hand of a Huelga bird with “Warrior” on top
of it, which Detective Ortiz testified was also a symbol of Nortefio gang affiliation. A
photograph of his hand revealed the Huelga bird and additional tattoos: four dots—one
on each finger; the initials “NSV” on his ring finger, and the numerals “XIV” near the
web of his thumb and finger.

Perhaps equally strong was the State’s evidence that Anthony DeLeon, who was
driving the Taurus, was a member of Earlimart, a Nortefio gang. Monica testified that
she had known him, too, to be a member of the Nortefios. At the time of his arrest, he
was wearing a black cloth belt with a buckle displaying a capital “N.” His black Nike
shoes had red stars on one inside sole. The cell phone found during a search of the
Taurus, which included his name on the wallpaper, included photos depicting a person in
red clothing and a red cap with a black “N” symbol urinating on “Scrapz” (a derogatory
name for Surefio gang members), a Huelga bird in the color black with a red background,
the slogan “Norte SK X-4,” and the word “Familia” (meaning “family” in Spanish), all of
which Detective Ortiz explained as symbols of gang affiliation. Also stored in the cell
phone were songs whose titles and artists (though not lyrics) were admitted into evidence
and suggested association with the Nortefios: “Del Norte” by Los Tigres; “Northern

Expozure” and “Still Mob Livin” by Woodie; “Northern Pride” by Big Tone, “Nortefios”

11
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by Northern Warriorz, and “Darkroom Familia” by Woodie. When asked about his gang
involvement by Detective Ortiz, Anthony initially mentioned XIV, but then told the
detective he was Earlimart—both Nortefio-affiliated gangs. Additional evidence included
his self-report at booking that his moniker was Monkey and that he was formerly a
Nortefio and should not be housed with Surefios. The booking officer noted that he had
the following tattoos, which Detective Ortiz testified were gang related: four dots on the
left forearm, the number 1 on his left leg, and the number 4 on his right leg.

The State’s weakest evidence of a current gang affiliation was against Ricardo
DeLeon, Anthony’s older brother and the back seat passenger. When questioned by
Detective Ortiz following the defendants’ arrest, Ricardo denied any gang affiliation.
When arrested, he was wearing a pair of red and black sandals with star insignias and a
red T-shirt depicting a recently deceased Nortefio gang member Julian Flores. One of the
two red bandannas found in the car was found in the back seat. A gang disclosure form
on Ricardo, completed when he was booked, reflected in his report that he was formerly a
Nortefio and should not be housed with Surefios; he did not claim to have a moniker. His

only tattoo—a cross with two dots on his right forearm—was not gang related.’

5 In the CrR 3.5 hearing, Detective Ortiz described Ricardo DeLeon’s tattoo as a
Pachuco cross, popular in the 1940s with a group of Catholic Hispanic Latinos located in
California. Supplemental Report of Proceedings (RP) (Sept. 28, 2010) at 15-16. The
detective testified that by itself, it was not a common or normal gang indicator. 1d. at 17.

12
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The appellants raise three issues relating to the trial court’s admission of evidence
of their gang affiliation under ER 404(b), which provides that

[e]vidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith, but

may be admissible for other purposes, such as proof of motive, intent, or

identity,
Gang evidence falls within the scope of ER 404(b). State v. Yarbrough, 151 Wn. App.
66, 210 P.3d 1029 (2009). Only Anthony DeLeon broadly challenges the trial court’s
original ruling admitting gang evidence. Mr. Robledo challenges only the trial court’s
decision to admit the expert testimony of Detective Ortiz that the Huelga tattoo on his
hand signified that he had committed a very serious crime. Ricardo DeLeon challenges
the trial court’s denial of his motion for mistrial, raised after he alleges the State exceeded
the court’s limitations imposed on gang evidence and the bounds of ER 404(b). After
some preliminary discussion of the evidence rule, we address the challenges in that order.

“ER 404(b) is not designed ‘to deprive the State of relevant evidence necessary to
establish an essential element of its case,’ but rather to prevent the State from suggesting
that a defendant is guilty because he or she is a criminal-type person who would be likely to
commit the crime charged.” State v. Foxhoven, 161 Wn.2d 168, 175, 163 P.3d 786 (2007)

(quoting State v. Lough, 125 Wn.2d 847, 859, 889 P.2d 487 (1995)).
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ER 404(b) must be read in conjunction with ER 403, which “requires exclusion
of evidence, even if relevan, if its probative value is substantially outweighed by the
danger of unfair prejudice.” State v. Smith, 106 Wn.2d 772, 775-76, 725 P.2d 951 (1986).
We consider gang evidence prejudicial due to its general “inflammatory nature.”
State v. Asaeli, 150 Wn. App. 543, 579, 208 P.3d 1136 (2009). Generalized expert
testimony on gang culture is a particular concern, for, “absent (1) evidence showing
adherence by the defendant or the defendant’s alleged gang to those behaviors and (2) a
finding that the evidence relating to gangs is relevant to prove the elements of the charged
crime, [it] serves no purpose but to allow the State to ‘suggest[ ] that a defendant is guilty
because he or she is a criminal-type person who would be likely to commit the crime
charged.”” Staté V. Mee, 168 Wn. App. 144, 159, 275 P.3d 1192 (2012) (second alteration
in original) (quoting Foxhoven, 161 Wn.2d at 175). Accordingly, to admit gang affiliation
evidence there must be a nexus between the crime and gang membership. State v. Scott,
151 Wn. App. 520, 526, 213 P.3d 71 (2009) (citing State v. Campbell, 78 Wn. App. 813,
822,901 P.2d 1050 (1995)); cf. State v. Bluehorse, 159 Wn. App. 410, 429-30,
248 P.3d 537 (2011) (applying the nexus requirement to evidence offered to prove a gang
aggravator in support of an exceptional sentence).

The analysis by which courts limit evidence of other crimes, wrongs, or acts to
proper purposes is well settled: before admitting the evidence, the trial court must

“(1) find by a preponderance of the evidence that the misconduct occurred, (2) identify
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the purpose for which the evidence is sought to be introduced, (3) determine whether the
evidence is relevant to prove an element of the crime charged, and (4) weigh the
probative value against the prejudicial effect.” Yarbrough, 151 Wn. App. at 81-82. The
balancing of these interests must be conducted on the record. State v. Kilgore, 147
Wn.2d 288, 292, 53 P.3d 974 (2002). The court’s decision on admission of ER 404(b)
evidence is reviewed for abuse of discretion. Foxhoven, 161 Wn.2d at 174.
1. Anthony DeLeon'’s challenge to pretrial

ruling that gang evidence would be

admissible

Anthony DeLeon argues that all of the evidence relating to the defendants’ current
or former gang affiliation violated ER 404(b). He argues that the evidence did not have a
proper purpose, because “[m]otive is not an element of the charged offenses.” Br. of
Appellant Anthony DeLeon at 20. He contends that evidence of the defendants’ gang
affiliation merely suggested that he and his codefendants were criminal types who would
likely commit the crimes charged, and was unduly prejudicial.

Here, the trial court found on the record that the gang evidence was relevant to the
issue of motive, which is a permitted purpose for offering evidence of gang affiliation
under ER 404(b). See Yarbrough, 151 Wn. App. at 81 (gang evidence admissible as to
motive and state of mind); State v. Boot, 89 Wn. App. 780, 788-90, 950 P.2d 964 (1998)
(admissible as to motive, premeditation); State v. Campbell, 78 Wn. App. at 821

(premeditation, motive, and intent). “Motive is an inducement which tempts a mind to
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commit a crime,” and, although it is not an element of the offense that the State is
required to prove, evidence showing motive may be admissible. Boot, 89 Wn. App. at
789. Where the existence of a motive on the part of a defendant has a tendency to make
the existence of any fact that is of consequence to the determination of the action more
probable than it would be without the evidence, motive is relevant. ER 401; Mee,

168 Wn. App. at 157.

The State’s theory was that the defendants were Nortefio gang members or
associates who drove to a Surefio neighborhood and a well-known Surefio-associated
house for the purpose of spotting and shooting a rival gang member. Evidence that the
Cardenas house was Surefio-associated, that Mr. Acevedo threw an LVL sign that
apparently triggered the violence, and that Monica Mendoza observed red bandannas on
the faces of the occupants of the Taurus from which shots were fired, all suggested that
the crime was gang related. Evidence that the defendants were members or associates of

a rival gang claiming the color red made it more probable they were involved than if they

were not gang affiliated. Generally speaking, the trial court did not abuse its discretion in

ruling that gang evidence would be admissible so long as it was tied to gang affiliation

and motive.
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2. Octavio Robledo’s challenge to pretrial
ruling that evidence relating to his Huelga
bird tattoo would be admissible

Mr. Robledo specifically challenges the admission under ER 404(b) of the State’s
evidence of a tattoo of a Huelga bird on his hand. In making its pretrial offer of proof,
the State argued that its purpose for offering a photograph of the tattoo was, like its
purpose for offering evidence of the defendants’ clothing and their other tattoos, to
demonstrate that the defendants’ chosen dress and tattoos were evidence of Nortefio
affiliation, and thereby evidence of motive.

Consistent with the State’s offer of proof, both Sergeant Jeff Cunningham and
Detective Ortiz tied Mr. Robledo’s tattoo, like the other tattoos and the defendants’
clothing, to Nortefio gang allegiance. Sergeant Cunningham testified that the Huelga bird
is a symbol adopted by the Nortefios and Detective Ortiz confirmed the symbol as one of
gang allegiance.

Detective Ortiz went beyond that, however, and answered questions about the
meaning and significance of the Huelga bird, telling the jury that, in the penitentiary, [the
Huelga bird] signifies a “keeper of knowledge,” while on the streets “it’ll be that some
individual has done a very serious crime, particular drive-bys or a homicide.” RP at 1955.

At his earliest opportunity, Anthony DeLeon moved for a mistrial on two bases, one
being that the detective’s testimony as to the meaning of the Huelga bird implied that he—

having a picture of a Huelga bird on a cell phone—was a major player in the gang and had
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committed a prior homicide or drive-by. Mr. Robledo joined in the motion, arguing that
“[to] say, well, it’s evidence that he committed a homicide or a high level assault, it has,
it’s gone way beyond evidence needed to prove motive in this case.” RP at 1994.

Mr. Robledo assigns error to the trial court’s ER 404(b) ruling, arguing that the
court failed to engage in an ER 404(b) analysis by failing to consider whether Mr.
Robledo had committed a very serious crime, whether the serious crime he had
committed was relevant, and whether evidence concerning the prior crime was unduly
prejudicial. In fairess to the trial court, that was not the State’s stated purpose for the
evidence, as to which it originally ruled.

Nonetheless, once the mistrial motion highlighted the detective’s testimony about
the symbol’s meaning, the trial court explained why it viewed the detective’s evidence as
admissible for a broader purpose, continuing to justify the admission on ER 404(b)
grounds. Its ruling thereby presents an issue that we analyze in the first instance under
ER 404(b). The court explained:

The State has presented—or provided an expert who has described

what the various symbols mean, what the colors mean, and has given

meaning to the evidence. I can’t find—it may be information that is in this

setting considered negative or prejudicial to the Defendants. Outside this

criminal setting where we are today, I gather that it was not considered a

negative, it was considered a positive.

But in any event, it’s what they created in the form of tattoos and
what they display either through clothing or the tattoos. And I think it’s

appropriate.

RP at 1997. Following an interjection by the prosecutor, the court continued,
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[S]o what has come in is evidence that was provided by them and the

function of the expert testimony was to give that evidence that came in

meaning and that has happened.

- ...I'mdenying it. I think that there—the prejudice that it obtains is
prejudice that was created by them and it’s fully appropriate to the case and

it should move forward.

RP at 1998,

Any time a defendant has committed a prior crime, she or he can be said to be
responsible for the fact that evidence of that crime exists. The fact that Mr. Robledo was
responsible for a tattoo being on his hand that allegedly telegraphed his prior crime has no
place in the ER 404(b) analysis. We agree with Mr. Robledo’s trial lawyer that testimony
suggesting that the tattoo signified that Mr. Robledo had committed a prior homicide or
drive-by shooting goes “way beyond evidence needed to prove motive.”

Nonetheless, a trial court’s admission of evidence on an incorrect basis does
not constitute error if a proper basis exists for admitting the evidence even though that
was not the basis articulated by the trial court. State v. Butler, 53 Wn. App. 214, 217,

766 P.2d 505 (1989) (citing State v. Bowen, 48 Wn. App. 187, 194, 738 P.2d 316 (1987)).
There had consistently been an implication, if not an explicit assertion, of another basis
for admitting the evidence. On several occasions when the parties argued the in limine
issue of whether the State should be able to offer evidence of a Huelga bird tattoo on Mr.

Robledo’s hand, the State emphasized its position that the tattoo had not been present on

Mr. Robledo’s hand at the time he was arrested. At trial, it presented the testimony of
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Sergeant Cunningham and Detective Ortiz‘that neither had seen the Huelga bird tattoo on
his hand at the time of his arrest. In closing argument, the prosecutor told the jury

You’ve seen their statements when they’re booked in, XIV Nortefios.

They’ve all got gang tattoos. And, in fact, Mr. Robledo subsequently has

got the one that means you’ve committed an act of violence after the fact of

this event. Where do we know he’s seated? In the front passenger seat. I

guess that night he earned it.

RP at 2335. It would appear, then, that an unstated but intended purpose of the evidence
was not to prove that Mr. Robledo had committed a prior crime, but that the tattoo was a
nonverbal admission, following the shooting of Mr. Cardenas, that Mr. Robledo had
recently participated in a drive-by—in other words, it was evidence of the presently-
charged crime. Cf. State v. Liverman, 687 S.E.2d 70 (S.C. App. 2009) (State’s trial
theory was that two teardrop tattoos were obtained by defendant after two murders for
which he was on trial; defendant failed to argue that the evidence might be construed as
suggesting earlier murders, and thereby as propensity evidence, until appeal)

In any event, if Detective Ortiz’s testimony about the Huelga bird’s meaning
exceeded a proper purpose under ER 404(b) and was otherwise inadmissible, the erroneous
admission of evidence “requires reversal only if the error, within reasonable probability,
materially affected the outcome of the trial.” State v. Halstien, 122 Wn.2d 109, 127,
857 P.2d 270 (1993). The State never suggested that the jury should infer prior criminal

activity from the Huelga bird tattoo. The jury was instructed to consider gang evidence

solely for the purpose of establishing a motive as to why the crime charged was committed.
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We presume the jury followed this instruction. See State v. Swan, 114 Wn.2d 613, 662,
790 P.2d 610 (1990). If any error occurred, it was harmless.

3. Ricardo DeLeon'’s challenge to denial of the
motion for mistrial

During a break in Detective Ortiz’s examination, the three defendants jointly
moved for a mistrial on grounds that the State’s gang evidence had far exceeded the
court’s announced limitations and the bounds of ER 404(b). Ricardo DeLeon’s lawyer
conceded that some evidence of gang affiliation to establish motive had been properly
admitted, but argued that “the State has sought to either ignore or evade [the] Court’s
ruling and introduce evidence of gang affiliation at every opportunity.” RP at 1993. He
argued that the prejudice was greatest for Ricardo, given the “scant evidence” that he was
a gang affiliate or member. /d. The State denied that it had exceeded the trial court’s
ruling on the parties’ in limine motions. The court denied the motion, stating, among
other reasons, that “the function of the expert testimony was to give that evidence that
came in meaning and that has happened.” RP at 1998.

We review the trial court’s denial of a motion for a mistrial for abuse of discretion.
State v. Rodriguez, 146 Wn.2d 260, 269, 45 P.3d 541 (2002). An abuse of discretion
occurs when “no reasonable judge would have reached the same conclusion.” /d. A
court also abuses its discretion when its decision is based on untenable grounds or

untenable reasons. State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).
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The trial court’s decision to deny a motion for a mistrial will be overturned only when
there is a “substantial likelihood” the prejudice affected the jury’s verdict. Rodriguez,
146 Wn.2d at 269-70.

Ricardo DeLeon is correct that Detective Ortiz’s discussion of “courtship” (how a
person becomes a gang member either through being “jumped in” or through family ties)
was not relevant to motive in this case. Gang initiation, or how to become a new
mem