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A. Unequivocal evidence of FRAUD UNDER CrR 7.8(b)(1)(2) and CrR 8.3(b)

COA Court must remand, dismiss and vacate for aovernmental misconduct and fraud.
*Note

- A video presentation of the bait n switch, perjury and embezzlement found after
trial and sentencing is attached.

a. Photo tampering—The photo evidence was never held to the standard of custody
of evidence. An “after” photo provided by the “rescue” known as Save a Forgotten
Equine was found after trial to have visited PhotoShop CS 3 for Mac a clear violation
of custody of evidence and fraudulent.

b. Bait n Switch -It was additionally discovered that the “after” horse is not the same
horse “Alex” because the horse’s “whorls” (the cowlick” are contrary to one
another).

c. Embezzlement — SAFE, Hannah Mueller aka Evergreen and Heather Stewart each
billed King County for the same horse (Alex) under three different names for the
same periods of time. This is of record.

d. Fraud - The comparative horses used by the prosecution to establish their case,
changed color, changed breeds and apparently visited a fountain of youth in the
interim. These identification standards are in addition to the “whorls” are like
fingerprints for a horse. This is fraud.

e. Penury - The State’s witnesses committed perjury when they misrepresented that
the photos used at trial were the same horses given up for adoption to RASKC.

f. Chain of evidence—The chain of evidence did not exist.

g. Electronic record alterations en masse - The electronic record of the trial has been
egregiously altered and modified. As a result there is no existence of an unaltered
record of the trial. There is no way to determine how much and what is missing so
there is no bona fide record of the trial. The case must be vacated and dismissed.
Alterations of court records are a Class B Felony.

i. The October 24, 2012 audio sources from Casey Grannis for the COA does not
play. This unplayable audio is of the Omnibus hearing where Ms. Holmgren was

exposed in front of Judge Mary Roberts and some 40 other attorneys present
attempting to conceal RASKC ACO Westberg’s criminal career. There is an

audio copy that does play sourcing at the King County Clerk’s office. It is

attached.
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It is a certainty that Ms. Holmgren knew of Ms. Westberg’s nefarious history
since it was her own office that prosecuted Ms. Westberg for her felony. This
altered audio is a serendipitous omission in a troubling series of electronic
anomalies of audio altercations and mutated transcriptions of a court record
that can hardly be represented as an accurate record of the events of Mr.
Markley’s case. This record has been shamelessly mutilated to favor the
prosecution’s completely falsified prosecution.

ii. December 11, 2012 - There are approximately 5 minutes missing from the
electronic audio secured by Mr. Casey Grannis in the COA representation.
In comparing this audio version to an earlier audio from King County Clerk
secured 3 months earlier, this revealed a portion of discussion about the
ramifications of having a simultaneous trial and it’s fairness to the defendants as
husband and wife.

There is no way to determine how much is missing from either version. It is
apparent someone did not want to have the COA hear this discussion as it is at
issue in this case.

The FTR Player time stamp confirms this finding of electronic tampering.

iii. The last 30 seconds of the King County audio version is missing. It was a
discussion where one of the defense attorneys discloses that several jurors
attempted to engage him in conversation outside the courtroom and Judge
Carey’s response was nonsensical suggesting more of the conversation is
missing from the audio then what appears. Apparently Judge Carey did nothing
to cure the juror’s lapses. There can be no way to determine how much of that
discussion was missing. Mr, Markley was also approached by sveral jurors while
in the mens restroom on the same floor as the court room.

iv. December 12, 2012 —there is an audio break in both the King County and COA
version of the audio. There is a 3 second artifact left on a portion of the King
County audio that does not appear on the COA audio version. The time stamp
from the FTR Player was tampered with. It appears unknown amounts of audio
in both versions are missing.

v. December 14, 2012 —there is a 20 -minute audio discussion that is not
transcribed — it was not noted to be off the record.

h. On the transcriptions provided by Mr. Casey Grannis, there is a massive amount of
mutilation. On December11, 2012 there are multiple pages of transcription missing.
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The hardcopy transcripts are attached for demonstrative purposes as well as a CD
copy version. There are entire pages missing of the audio.

Shockingly, there are affirmatives changed to negative and visa versa.
On page 148 line 17 the audio said ACO Westberg’s police records “weren’t
disclosed” in discovery but the transcripts say “they were disclosed”. (They were
NOT disclosed).

On line 18 the audio says the prosecution didn’t disclose the Brady violations when
the transcripts state they did disclose the Brady violation. (The prosecution did NOT
include the Brady issue). It appears the prosecutor is still not disclosing her Brady
officer to defense counsels?

There was not enough time granted to translate this from handwritten and
highlighted into a typed format. It has been outlined.

i. From audio to transcripts there are anywhere from 30% to 100% alterations. The
standard of error is 1%. Without exception, the alterations in this case marginalize
the defense and strengthen the prosecution. Destroying official records is a Class B
felony.

B. MALICIOUS PROSECTUTION

a. Ms. Gretchen Holmgren committed fraud en masse in this case and numerous other
like cases of animal abuse since and before this trial. She cannot claim ignorance of
these violations. Not only did she fail to disclose two arrests of RASKC ACO Jenee
Westberg creating a Brady violation, she:

i. Never disclosed that prosecution witness RASCK ACO Jenee Westberg had over
40 additional police incidents and was a career criminal and drug addict.

ii. Never disclosed that prosecution witness RASKC ACO Jenee Westberg’s mother,
Geraldine “Anne” Westberg, has worked in the King County Prosecutor’s office
since 1989, occupies a supervisory position level V in (l.T.) and is the primary
suspect for the tampering apparent of the SCOMIS database used to conceal
Jenee Westberg’s criminal records. Ms. Holmgren surely knows this since she
works with Jenee’s mother as well and has never disclosed this either.

b. Ms. Holmgren entered tampered evidence into trial and allowed Ms. Westberg,
Heather Stewart and Ms. Hannah Mueller aka Hanna Evergreen. To perjury
themselves in order to prevail in her case.
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c. Ms. Holmgren steered and directed Ms. Heather Stewart on what to say in the
hallway so that Stewart changed her testimony after lunch stating “I don’t want to
mess this up.” Stewart was observed coming up behind Ms. Westberg — who was
conversing with Ms. Holmgren at the time - and giving her a hug as long lost lovers
do. This is not an arm’s length transaction free of conflicts of interest.

ci. Ms. Holmgren entered tampered photo evidence into trial that had been visited by
Photo Shop CS 3 for MAC representing it was legitimate evidence. The digital copies
of this are in evidence and were discovered after trial. These digital files have been
copied and secured just in case anyone attempts to lose or misplace them.

e. Ms. Holmgren allowed and encouraged prosecution witnesses to commit perjury.

f. Ms. Holmgren never established the qualifications of her expert veterinarian
Hannah Mueller aka Hannah Evergreen and Heather Stewart as bona fide
veterinarians as licensed in the State of Washington. She never produced neither
Stewarts’s nor Ms. Mueller’s licensing package and proof she has taken her
veterinarian board of examiner’s exam nor did she produce her school transcripts as
codified by both the State and King County to be a provider for either.

g. Ms. Holmgren denied the extortion by RASKC ACO Westberg who used a sidearm to
extort her way onto property. Ms. Westberg has since now done this in another
case State v. Rose Rodlin in order to extort her way onto private property.

h. Ms. Holmgren never disclosed that ACO Westberg was found to have secured
“evidence” in the Lindsey prosecution unlawfully that ultimately resulted in the
suppression of evidence in the 2011 Lindsey case resulting in the State losing their
case.

i. Ms. Holmgren misrepresented that horses were seized when they were extorted
under the guise of adoption.

j. Ms. Holmgren misrepresented to the trial court on December 5, 2012, page 152,
that Weisberg’s felony arrest was dismissed when there is no evidence of a
dismissal in the court file.

k. Because virtually all the evidence in this trial was falsified and/or manufactured,
there can be no evidence thus prima facie was not met and there is not sufficient
evidence to support charges of and/or conviction for any degree of animal abuse.
The COA must remand, vacate and dismiss.
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C. INEFFECTIVE ASSISTANCE OF COUNSEL

1. Defense Counsel Kevin Tarvin and Gene Piculell never gave either client an option
of bifurcating the trial - instead — they allowed both to be tried simultaneously with
a bench trial and a jury trial compromising both the integrity of the judicial system
and their right to a fair judicial process. This seemed to be one of the topic at hand
during the altered and missing electronic audio. It would appear to be an important
issue to a fair judicial process.

2. Mr. Tarvin blind-sided Mr. Markley with taking a bench trial right before going into
courtroom when Markley expected and desired a jury trial.

3. Neither defense counsels brought forth any defense witnesses (Including any
experts).

4. Mr. Tarvin concealed ACO Westberg’s career criminal history from defense record
during trial.

5. Mr. Tarvin filed a notice of withdrawal and in doing so violated attorney-client
privilege.

6. Conspired with Judge Carey to in an attempt to make Mr. Markley pro se without
Mr. Markley’s knowledge, having a hearing without Markley and without notice to
Markley. (Causing Mr. Markley to immediately stop doing his community service
and spend about Fifty Hours, in order to get his case accepted at the COA).

7. Mr. Tarvin took a $3,000 to bring case to COA then refused to file a stay for jail time
and community service that Carey sentenced while knowing Mr. Markley was
framed then lied to Mr. Markley about it.

D. JUDICIAL MISCONDUCT—Judge Carey should have dismissed, vacated and declared a
mistrial

a. Carey was aware of prosecution’s Brady violations yet did not act to insist that
Westberg’s criminal record was in the trial record. As a result Judge Carey
committed a Misprision of a felony under 18 US Code § 4.

b. Court tried the case from the bench continually usurping the defense counsels.

c. The court continually would not allow defense counsel to impeach Westberg.
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d. Court allowed a simultaneous trial — a jury and a bench trial knowing it forced Ms.
Thomas to testify against her husband.

e. Court allowed jurors to talk with others outside the courtroom and did not call a
mistrial.

f. Allowed prosecutor to direct jury on a weighted scale that doesn’t exist as to which
witnesses are considered credible.

g. Allowed photo evidence into evidence that did not meet the standard of custody of
evidence.

E. CONCLUSION

Given that the State’s entire case is based on perjury and fraud, that both the electronic
and hardcopy transcripts have been shamelessly mutated, the State’s brief as well as
Mr. Casey’s brief are a moot issue.

These cases - as well as some 19 others like it - have been reported to federal
authorities and there are several concurrent investigations under way at numerous
levels.

It might make some sense that the COA Panel consider making their own report of this
felonious case in lieu of jeopardizing themselves with their own violations of a
Misprision of a felony under 18 US Code § 4.

Dated this 30th day of May, 2014.

RESPECTFULLY submitted,

‘‘ 3° -
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1 PROCEEDINGS

2 OCTOBER 24, 2012

3

4 MS. HOLMGREN: Your Honor, this is the State of

5 Washington versus Jason Markley and Cherish Thomas,

6 Cause No. 12—C—00543-1 with Mr. Markley and 12—C—005423

7 KNT with Ms. Thomas. Both are present out of custody

8 represented by counsel and this is a defense motion for

9 continuance of the trial date and we do have a

10 discovery issue to address as well.

11 MR. TARVIN: Good afternoon, your Honor. Kevin

12 Tarvin here on behalf of Mr. Markley. I asked Mr.

13 Piculell to stand next to me in case I had a question

14 about some aspect of this motion.

15 This comes on as primarily my motion based upon

16 information which I discovered which led me to be

17 significantly concerned about the way in which

18 discovery has been conducted in this case.

19 V We were assigned out yesterday. There was an

20 affidavit filed, but while in the midst of that

d .J4L

21 interaction I saw’the primary witness that’s involved

22 in this case outside the courtroom andwas struck by a

23 couple of things but I’d like to come back to that in

24 just a moment.

25 The history procedurally is that a Notice of
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1 Appearance and Request for Discovery were submitted to

2 the prosecuting attorney requesting a record of all

3 convictions of witnesses that they intended to call at

4 trial. Additionally, there is a request in my Notice

5 of Appearance and Request for Discovery for a -— or in

6 the records of criminal history that their witnesses ——

7 or that the State’s witnesses might have.

8 have a tendency to take at face value the

9 information I received from the prosecuting attorney.

10 I did not receive any responsive information back from

11 the prosecutor relative to that request. When we were

12 getting close to the day of trial a few days before

13 trial in fact I contacted the prosecuting attorney via

14 e—mail and asked specifically in that e—mail if she

15 could confirm for me whether there was any criminal

16 history with any of her witnesses including police

17 officers or law enforcement officers.

18 I very soon after received a response back from the

19 prosecutor indicating that there is

20 with —— the words that were used, ngrirnjnalbistnx-y

21 with any of her witnesses, including police officers or

22 law enforcement, and that none of these individuals or

23 officers were on any kind of a Brady list as she

24 indicated.

25 When we were in court yesterday, I saw this officer

3
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1 and she looked extraordinarily different than a

2 photograph that I have of her which I presumed at the

3 time that I obtained it it was going to be a fairly

4 accurate photograph of what she looked like. When I

5 saw her in court yesterday, the difference was

6 extraordinary, and I say this with some hesitation, but

7 her appearance struck me as —— having done this stuff

8 for 22 years now —— as having the appearance of drug

9 use or drug consumption.

10 And it caused me on my own, independent of

11 involvement of Mr. Piculell or the prosecuting

12 attorney, to see if there was anything I could find or

13 discover relative to this particular person who is

14 again the primary officer involved in this case, in

15 fact, the only iz.a investigatin officer involved in

16 this case.

17 I was able to find on a court website two cause

18 numbers associated with her name and then I was able to 1-

19 call the court and find that this officer had been

20 arrested for a theft charge in ‘06 which was dismissed.

21 And I am probably going out on a limb here, but I’m

22 guessing, it was probably dismissed as a result of a

23 compromise as a misdemeanor. It remains to be seen to

24 what extent thatts true. I would like to obtain that

25 information from the court and from the prosecutor of
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1 the City of Kent.

2 Subsequent to that, in 2008 there was a cause number

3 which is a King County cause number prosecuted by the

4 King County Prosecutor’s Office which disclosed a

5 certification supported probable cause which indicated

6 that this officer was stopped for some form of traffic

7 violation. She was found to have been recently

8 consuming marijuana. The officer obtained a pipe from

9 her, arrested her, and incident to arrest searched her

10 purse, found four separate bottles all containing

11 narcotics, none under her name, and one in fact was

12 from a vet and was apparently another form of narcoticS

13 Keep in mind this is an Animal Control officer that

14 we’re talking about with a prescription from a vet but

15 not made out to her.

16 During the course of the interactions the officer

17 had with her there were incidences which he clearly

18 identified were —— or alluded to the fact that there

19 was a dishonest communication, the fact that she was in

20 possession of items that were —— because they were not

21 in her name one would surmise that they were stolen or

22 that she was in possession of stolen property or

23 potentially had stolen them herself. It is something

24 that definitely needs to be investigated under 608.

25 Incidences that are relevant to determination of
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1iM: honesty or credibility or veracity are relevant under

2 that rule.

3 My only option under case law is to ask for a

4 continuance at this point in time so that I can

5 properly investigate this information. The reason

6 were here today at this time was —— and I’ll take

7 credit for it -— is the fact that I relied upon the

8 prosecutor’s office to provide information’and they did

9 nQt.do that. In fact, in a subsequent conversation

10 that I had with the prosecuting attorney, when I

11 indicated to her that I had discovered this information

12 she maintained her position that she had no obligation

13 to provide this information to me. I disagreed with

14 that. I now know some about these two cases, would

15 like to find out all that I can find out about these

16 two cases because I think it would be very helpful,

17 useful, beneficial in the defense of my client’s case.

18 THE COURT: And how much time are you asking for?

19 MR. TARVIN: Assuming that people are cooperative --

20 in fact, I submitted a Supplemental Request for

21 Discovery to the prosecuting attorney asking that they

22 provide to me a copy of that police report which was

23 prosecuted by their office and the prosecutor told me

24 that she didn’t have it any longer and caused me some

25 concern about -— she said they destroy the files 90
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1 days after a case is resolved, and so I think the

2 prosecutor could probably call over and get it

3 immediately. I think that it would probably take some

4 time if I make my own independent public records

5 request of the -— I can’t remember if it was the

6 Sheriff’s Department or ——

7 MS. HOLMGREN: It’s Black Diamond Police Department.

8 THE COURT: Black Diamond?

9 MS. HOLMGREN: Black Diamond.

10 MR. TARVIN: So whatever the turnaround is for that

11 and then investigating her. I would suggest

12 approximately three weeks would be a good turnaround

13 period of time.

14 THE COURT: Mr. Piculell, before I hear from Ms.

15 Holmgren.

16 MR. PICULELL: Thank you, your Honor. And Gene

17 Piculell, appearing for Ms. Thomas who is present.

18 We do concur in the motion to continue. I explained

19 the issues to my client. She agrees to waive speedy to

20 accommodate the request. The only thing I think that’s

21 missing from Mr. Tarvin’s presentation is the court’s

22 review of the certification in that case. We have that

23 right here. We can hand that forward, but it does

24 indicate that she was in possession of oxy. She pled

25 on an expedited.
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1 It is —— I’m not sure that it’s appropriate for this

2 hearing, but the prosecutor’s obligations concerning us

3 having the information now I think the only thing we’re

4 asking the court to rule on is the continuance, not the

5 issues surrounding the nondisclosure where there’s I

6 think some factual dispute and some contradictory

7 positions from the prosecutor’s office concerning that,

8 but we are asking the court to approve the continuance

9 with a waiver of speedy from Ms. Thomas.

10 THE COURT: Ms. Holmgren.

11 MS. HOLMGREN: Thank you, your Honor. / The State

12 does object to the continuance. The State is ready to

13 proceed for trial. We were ready when we were assigned

14 to trial yesterday afternoon. It’s a brief trial, only

15 a few witnesses. Omnibus was completed some time ago.

16 I believe it was in August.

17 And, your Honor, it’s the State’s position that

18 these are nondiscoverable issues. Both of these cases

19 I can pass forward the printout of the criminal

history. Both of these cases have been dismissed I

21 was unaware of them until last night. I don’t have any

22 more details. I have contacted our office downtown in

23 Seattle where the expedited cases are handled. I was

24 informed that when cases are resolved --- this was a

25 deferred disposition that was dismissed —— that the
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1 cases are destroyed. We do not have these documents in

2 our possession.

3 I have been handed a Supplemental Request for

4 Discovery. I don’t know if it’s been filed with the

5 court from Mr. Tarvin.

6 And in regards to prior criminal history, the State,

7 based on 4.7, we’re only required to turn over

8 convictions, and when I had made that representation to

9 Mr. Tarvin, I was too casual with my language and said

10 criminal history. My interpretation of that based on

11 the rule is criminal convictions. And the State stands

12 by the fact that there are no criminal convictions with

13 the State’s witnesses and that this case should proceed

14 to trial. I don’t see how any of these cases are

15 relevant. I received no briefing, no additional

16 information regarding how this would be introduced at

17 trial or at motion, so the State would like to proceed

18 to trial and have the court at least rule on certain

19 aspects of this discovery request.

20 MR. TARVIN: And, your Honor, if I could have short

21 rebuttal to that. I think the prosecutor is just

22 completely misplaced in terms of her assessment there.

23 State v. Kronnick (phonetic) is controlling. It’s not

24 for her -— it’s not for her to decide whether or not

25 this is potentially information which could be
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1 admissible in court.

2 I recently argued a case before the Court of

3 Appeals, State v. Kronnick which is controlling on that

4 issue which indicates that additionally the case -- I

5 reviewed the matter this morning. The case is not

6 dismissed. It is a conviction. She received a

7 deferred sentence. The law enforcement officer

8 received a deferred sentence and by my review of the

9 information, it has not been vacated yet. Under RCW

10 3.66.067, it is a conviction. The prosecutor made an

11 intentional decision apparently not to disclose that or

12 not to include that on the Brady list, but I think

13 that’s a sepaj.

14 The issue is here there’s new information. It could

15 potentially lead to relevant information that is

16 designed to attack her credibility or shed doubt on her

17 credibility. So I think we do need a continuance

18 that basis.

19 THE COURT: I’m not going to rule on whether there

20 was —- I’m not going to rule with regard to whether

21 there was something inappropriate about the response

22 from Ms. Holmgren to your discovery requests at this

23 point in time without more information.

24 Ms. Holmgren -- and I’m going to grant the motion to

25 continue in order to give the defense the opportunity
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1 to look at this in more detail and form any arguments

2 you might have and also give Ms. Holmgren an

3 opportunity to respond to any of those arguments.

4 Ms. Holmgren, what in particular did you want me to

5 consider ruling on with regard to the Supplemental

6 Discovery Request, recognizing we’tjot going to have

7 a long hearing today?

8 MS. HOLMGREN: Yes, I understand, your Honor.
z- 3

9 Specifically, No. 3.’ No. - and 3 deal with criminal

10 convictions and then criminal history. The State

11 acknowledges that we are responsible to hand over any

12 information about criminal convictions. I would argue

13 in terms of criminal history whether or not it’s arrest

14 or dismissed cases that we do not have an obligation to

15 turn over that information.

16 THE COURT: Do you think that’s true when a specific

17 request is made as opposed to if a request isn’t made?

18 MS. HOLMGREN: I would say then each individual

19 request has to come before the court to be addressed in

20 terms of whether or not —— it’s my understanding that

21 both of these cases are dismissed. We are going to

22 look into that further. I don’t have a lot of

23 information to go on, but that’s kind of a blanket

24 request for all witnesses for arrests, for everything.

25 I don’t believe that there is anything further, but I
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1 would ask the court to rule that that is not

2 discoverable.

3 THE COURT: So with regard to -— you are not

4 objecting to turn over everything you can find with

5 regard to the particular individual?

6 MS. HOLMGREN: Right. And strangely enough,

7 everything we have right now at this time is everything

8 that has been filed in the court. Everything else has

9 been destroyed. We don’t have a physical file. None

10 of that remains. And everything that we have I believe

11 defense counsel already has.

12 THE COURT: You might be able just to take some

13 steps to assist the defense in getting some of the -—

14 for instance, the police report which makes/sense to me

15 that you might not have possession of anymore. It

16 probably exists somewhere and you might be able to take

17 steps to assist in the defense getting that more

18 quickly.

19 MS. HOLMGREN: I would if the court orders me to do

20 so.

21 THE COURT: So you’re asking me to limit the

22 discovery to anything with regard only to this

23 individual witness, correct?

24 MS. HOLMGREN: Correct.

25 THE COURT: Okay. And that seems reasonable to me,
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1 Counsel.

2 MR. TARVIN: The one thing I would indicate, your

3 Honor, is that it’s an 4jhing about this police

4 report is that everyone is identified only by last

5 name. There are no first names.

6 THE COURT: Which police report?

7 MR. TARVIN: The one that -- the discovery in this

8 present case. And there are individuals, one in

9 particular, whose name —— like I said, on the limited

10 access that I have to the court’s website where it

11 lists a bunch of cause numbers and you need to know the

12 middle name on people with fairly common names, you

13 know, otherwise, you can’t get anything that’s specific

( IMC(IS
14 —— there is an officer whose name is ——V

15 THE COURT: So you’re really off-base now. What are

16 we talking about now?

17 MR. TARVIN: I’m talking about additional requests

18 beyond what the prosecutor —— the prosecutor is trying

19 to limit things. There’s a Sergeant David Morris.

20 There’s a hundred criminal cases that come up with that

21 guy, not with that guy, with that name, and I would

22 like to ——

23 THE COURT: Do you have any reason to think there’s

24 any criminal history with regard to him?

25 MR. TARVIN: There wasn’t with anyone in this case
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1 at one point in time, your Honor. I don’t know for

2 sure. There’s a lot of cases with a guy named David

3 Morris, but I would ask that the prosecutor provide the

4 full names of the individuals that are indicated in

5 their police report rather than just the last name.

6 MR. PICULELL: And, your Honor, this is-ot a huge

7 task.
4

8 THE COURT: I know. Okay. Everything you have with

9 regard to the individual whose name I don’t think I’ve

10 heard yet —— Westberg -— it is Westberg.

11 MS. HOLMGREN: Yes.

12 THE COURT: Everything you have with regard to

13 Westberg and please make your best efforts to assist

14 the defense in getting the information from the police

15 department. I’m not going to order you to do it[? I’m

16 going to order you to make your best efforts to make

17 this go more smoothly.

18 With regard to the other names in the police report,

19 can you provide the full names?

20 MS. HOLMGREN: I have copied our witness list. I

21 don’t have middle names for many of our witnesses. If

22 they have specific requests

23 THE COURT: Okay. Good, good. And other than that,

24 it’s reasonable to limit it there. And what date did

25 you choose for trial date, three weeks from now?
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1 The 14th of November?

2 (DISCUSSION OFF THE RECORD RE SCHEDULING.)

3 THE COURT: November 15th.

4 (PROCEEDINGS ADJOURNED.)

5 -—o0o--

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 PROCEEDINGS

2 DECEMBER 4, 2012

3

4 THE COURT: Good morning. Please be seated.

5 I’m going to apologize in advance, I have a cold, so

6 I may be sucking on a few cough drops up here, so I

7 just wanted to let you know. Good morning.

8 MS. HOLMGREN: Good morning, your Honor. This is

9 the State of Washington versus Cherish S. Thomas, Cause

10 No. 12-C-00542—3 KNT, and State of Washington versus

11 Jason Edward Markley, Cause No. 12-C—00543-1 KNT. Both

l2 defendants are present out of custody with counsel.
—‘ - ‘*(J(,

13 MR. PICULELL: And good morning, your Honor, Gene

14 Piculell appearing for Ms. Thomas who is present out of

15 custody to my right.

16 THE COURT: All right. Thank you.

17 MR. TARVIN: Good morning, Kevin Tarvin on behalf of

18 Mr. Markley.

19 THE COURT: All right. Thank you.

20 MS. HOLMGREN: Thank you, your Honor. The State is

21 ready to proceed to trial. The State anticipates

22 testimony and 3.5 and 3.6 motions. As the court can

tell from the State’s,..[INAUDIBLE] motions in limine.
Tri. -1- JPR

24 don’t know if defense counsel has any preliminary

25 motions. A There is aAmotion for waiver of jury trial.

itit’)
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1 I don’t know if the court would like to address that

2 before or after.

3 THE COURT: The first thing I’d like to do is go

4 through scheduling if you don’t mind. And I want to

5 take a look at my calendar along with all of you, all

6 right, to make sure that we have enough days to do

7 this.

8 It is my understanding that one of the defendants

9 wants a jury trial and one wants a bench trial; is that

10 correct? Do I understand that correctly?

11 MR. PICULELL: On behalf of Ms. Thomas, she’s

12 maintaining her demand for a jury trial.

13 THE COURT: Okay.

14 MR. TARVIN: Mr. Tarvin will be waiving his right to

15 a jury trial.

16 THE COURT: Okay. Can I presume that we will try

17 these, though, together, not separately?

18 MS. HOLMGREN: Yes, your Honor.

19 THE COURT: Is that the plan?

20 MR. PICULELL: Yes, your Honor.

21 THE COURT: Okay. So what I want to do is just go

22 through the scheduling so you folks know what my

23 schedule is and so we can make sure we can get this

24 done in a timely fashion.

25 Okay. So before I begin with my calendar, fr the
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1 next, let’s say, three weeks, does anyone have any

2 scheduling issues that we need to address? From the

3 State? Defense counsel? Your clients? Knowing that

4 we do not try cases on Friday. I just want to make

5 sure. Oftentimes, we’ll have people who have a motion

6 in another court at a given time on a particular day.

7 So I want to make sure that’s not the case.

8 Maybe we should go through my schedule then and then

9 you can tell me what you’re thinking. We will have the

10 morning only today. All right. So that’s a half a

11 day. We will have -- and I’m looking at my calendar

12 here. We’ll have all day tomorrow. Tell me if I’ve

13 missed something.. Holler at me, okay?

14 Thursday, quite honestly, it’s —— I have to be

15 downtown in Seattle at 11 o’clock for basically an

16 all—day meeting. So I’m not sure whether or not it’s

17 worth convening at 9:00. It might be, but I start

18 getting nervous now because if I were to anticipate, my

19 guess is we still don’t have a jury selected. The only

20 time we have left is going to be about two hours. So

21 just kind of keep that in mind, that’s what I’m

22 thinking about.

23 So what we have then for this week is, let’s just

24 say one and a half days to make it safe. On the

25 following week, I’m looking at December 10th, I think
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we’re good all day, and I think we’re good Tuesday all

day, and so actually we’re good Wednesday as well.

We’re good Thursday, too. So we’ve got the four days

that whole week. So that’s four days.
t’-f’}

And then come the 20th I am gone, so

—— so when you say three weeks, I guess

looking at the calendar for three weeks

scheduling.

Monday, we do have Drug Court; don’t
4!)

out completely. So please know that.

day -- all—day Drug Court calendar day

have one on the 21st which is a Friday

do them.

It looks like we’re good on Tuesday and we’re good

on Wednesday and we’re good on Thursday. So having

said all of that, knowing how long it takes to select a

jury which I’m going to guess I think it’s fair to say

usually a good day, and if you disagree with me let me

know, but my experience is by the time we get them in

here, get them seated, we allow people the amount of

time that they need, we take the morning recess, we

take the afternoon recess, so on and so on. It at

least takes a good day assuming we can get up and

running immediately to select a jury.

And so I’m hearing from the parties, assuming it

that’s kind of

I was kind of

just looking at

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

we? Monday is

We have a whole

because we don’t

when we normally
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1 takes us a full day to get a jury, think this through

2 carefully, think about the morning recesses, think

3 about the afternoon recesses, do you believe4this trial

¼
4 really can be done in four days? Now, I want you to

5 also consider deliberations with the understanding we

6 don’t know how long it will take a jury to actually

7 deliberate, but I need to give a date to the jurors,

8 letting them know that we believe this case will not go

9 beyond a particular date, and in that I need to include

10 what time a jury might take.

11 So why don’t I look to the State. What are your

12 thoughts?

13 MS. HOLMGREN: Your Honor, the State is intending on

14 calling five witnesses.

15 THE COURT: Okay.

16 MS. HOLMGREN: Two of which I expect to be very

17 brief.

18 THE COURT: Okay.

19 MS. HOLMGREN: Of the three that we don’t expect to

20 be brief, two are veterinarians and it’s hard to

21 anticipate how long their testimony might be. I don’t

22 expect the testimony portion of the trial to go beyond

23 two days.

24 THE COURT: Now, we also need to include two

25 cross—examinations, so I want to make sure everybody is
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1 thinking through, and I don’t want to badger this

2 issue, but my experience is people think that they’re

3 going to try their cases in a shorter period of time

4 than what it really takes so that’s the reason why I

5 want people to at least think this through very

6 carefully.

7 So I am -- let me ask defense attorneys, is there

S any surprises here? We do several motions in limine

9 and so my thought is get those done by the -— well,

10 maybe the next couple days, given my schedule. Go

11 ahead.

12 MR. PICULELL: And, your Honor, speaking to the

13 scheduling issues, but for a couple District Court

14 trials where I have judges indicating to me that I need

15 to be present, but I’ve informed the prosecutors in

16 those cases that this may impact them,as well, so I

17 scheduled my annual leave starting 12/21 through 1/6

18 and so I have a strong interest in having this matter

19 resolved prior to tha date.

20 THE COURT: Okay.

21 MR. PICULELL: From our standpoint, we are calling

22 one witness, my client. Potentially, we’ve endorsed

23 the investigator in the case, but that may not be

I )
* 24 presented.

25 I think based upon the case history that we can —- I
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1 think this is a three— to four—day case. I genuinely

2 do. Some of the witnesses will move quickly, and so I

3 think we can get it done in the time frame.

4 THE COURT: Okay. Thank you. I appreciate that.

5 MR. TARVIN: Your Honor, based on my evaluation, we

6 would not be able to complete things next week.

7 THE COURT: Okay. All right. So then if we get

8 jurors —— well, we may have to wait and see when we can

9 get our preliminary matters dealt with. So I am

10 looking then at a 3.5 and a 3.6 hearing, ,.if I

11 understand correctly. Are witnesses available

12 immediately?

13 MS. HOLMGREN: Yes, your Honor, a witness is

14 present.

15 THE COURT: Okay. Thanks. That helps. So I would

16 propose then we use the next two hours taking testimony

17 and seeing how far we can get on the 3.5/3.6. And then

18 tomorrow is Wednesday, so we get new jurors in tomorrow

19 morning. So maybe if we’re lucky, we can finish the

20 3.5/3.6 today in the next few hours. Would that be a

21 good guess?

22 MS. HOLMGREN: Yes, your Honor.

23 THE COURT: And then start jury selection if we’re

24 lucky. Then, Kelli, you can be in touch with the jury

25 room and see if we can’t get on the top of the list and
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1 the presumption being that we grab them immediately

2 tomorrow morning. If we don’t grab immediately and

3 another judge gets in front of us, we know Andres

4 (phonetic) is looking for 60, we’re hoping she’ll take

5 those today, but that may not be the case. We may

6 start to have to compete with other courts for jury

7 selection. That could hold us up, so. Just to put

8 that out there.

9 Okay. Then why don’t -- is there anything else by

10 the defense before we actually start taking testimony

11 for purposes of 3.5 and 3.6, and we can just move along

12 as quickly as we can?

13L3 MR. PICULELL: Thank you. (N,)your Honor.

14 MR. TARVIN: Your Honor, perhaps it’s a good time to

15 file a waiver of jury trial and deal with that issue.

16 THE COURT: Okay. Please. Go ahead.

17 MR. TARVIN: Your Honor, Kevin Tarvin again on

18 behalf of the defendant, Mr. Markley, 12—C-00543-1.

19 have reviewed a waiver of jury trial with him. I’ve

20 read what the court has on file here and he understands

21 that he has a right to a jury as well to decide this

22 case unanimously, we discussed that issue, and he

23 wishes to waive his right to a jury trial and ask that

24 the court decide the matter.

25 THE COURT: All right. Thank you.
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1 Mr. Markley, do you understand everything that your

2 attorney has just indicated to the court?

3 DEFENDANT MARKLEY: Yes, your Honor.

4 THE COURT: All right. And do you feel that you

5 need more time to discuss anything about waiving your

6 right to jury trial before I sign this order and

7 granting your request?

8 DEFENDANT MARKLEY: No.

9 THE COURT: All right. Then I am going to sign the

10 order with the understanding that Mr. Markley has

11 chosen to waive his right to jury trial, and I’ll sign

12 that now. He is represented by counsel. And 1 signed

13 that order.

14 Very quickly, for purposes of tomorrow,

15 approximately how many jurors do you think that we will

16 need to bring in? Now, I’m inclined to say maybe

17 around 45. If you think that’s too many, let me know.

18 The only reason I’m going for 45 —— if you think we

19 need more, let me know. I’m shooting for 45 because it

20 is the holiday season. People have a tendency to take

21 off during this time so I want to make sure that we

22 don’t have any hardships that will put us in a position

23 where we don’t have enough jurors. It is a topic that

24 some jurors may be very sensitive to, so we may lose

25 some folks as a result of hardship. So I’m looking at
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1 45. I’m going to look at the State. Do you think that

2 we might need more?

3 MS. HOLMGREN: I think that 45 would be sufficient.

4 THE COURT: All right. How about the other two

5 attorneys?

6 MR. TARVIN: Your Honor, I concur. I think that’s

7 probably sufficient.

8 MR. PICULELL: And I think that’s sufficient.

9 THE COURT: So, Kelli, I think we’re looking for

10 about 45. I’m just thinking whether or not we would

11 even want to go as high as 50. Let’s go 45. I guess

12 if we need more, we can go for more.

13 I’m going to be looking for one alternate to stay

14 with us just in case because apparently it’s flu season

15 and since I have a cold I’m going to at least get one

16 alternate. So if anyone feels like we should have two,

17 please let me know, but I’m thinking one might be

18 appropriate for this length of trial. Any disagreement

19 with that? Good.

20 Okay. May I have a copy of the most recent

21 Information. I don’t know if there’s any amendment,

22 but I usually like to get the most recent Information.

23 1 (AUSN THE PROCEEDINGS. )—NL

24 THE COURT: Thank you very much. I appreciate that.

25 I want to make sure defense counsel knows I will be
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1 reading the Information to the jurors at the

2 appropriate time and will simply let them Ill be

3 taking it right off the Information -— let them know

4 that the two defendants have been charged with the

5 crime of animal cruelty in the first degree. And then

6 I actually read that last paragraph, and I do not read

7 the “Contrary to ROW.” So I want to make sure that the

8 parties understand what I will reading to the jurors at

9 the appropriate time. If there is an issue with that,

10 let me know now.

11 MR. TARVIN: Thank you, your Honor. No objection.

12 THE COURT: All right.

13 MR. PICULELL: No Objection.

14 THE COURT: Okay. And at some point I will be also

15 reading the names of the folks that may be testifying.

16 I have the witnesses that the State has included in

17 their trial memorandum. Westberg, it looks like Eykel,

18 Wheatley, Stewart, Mueller, and did you indicate that

19 you had one, two, three, four —— one more?

20 MS. HOLMGREN: Yes, your Honor, Heather Stewart.

21 So I have Westberg, Eykel, Wheatley, Stewart,

22 Mueller. That’s the five, okay.
I.t

23 Now, somebody had mentioned that you might be

24 calling a witness.

25 MR. PICULELL: ThatTs correct, your Honor, we just
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1 endorsed Richard Conte, C—o—n—t—e, as a potential

2 impeachment witness. He’s a private investigator,

3 retired FBI agent. If somebody recognizes his name,

4 that’s his [INAUDIBLE].

5 THE COURT: Okay And, Counsel, any witness that you

6 want me to list ——

7 MR. TARVIN: Only potentially my client.

8 THE COURT: Okay. Okay. Do you want to go ahead

9 and get your witness in and we’ll go ahead and take

10 testimony.

11 MS. HOLMGREN: Your Honor, the State would call

12 Officer Jenee Westberg.

13 (OFFICER JENEE A1BER WESTBERG SWORN.)

14 THE COURT: Please be seated.

15 You may proceed.

16 MS. HOLMGREN: Thank you, your Honor.

17

18 DIRECT EXAMINATION

19 BY MS. HOLMGREN:

20 Q. Officer Westberg, would you please state your full name

21 and spell your last name for us.

22 A. Jenee lrnber Westberg, W—e—s-t-b—e—r--g.

23 Q. And what is your current occupation?

24 A. Animal Control officer.

25 Q. And how long have you been with Animal Control?
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1 A. Approximately 11 years.

2 Q. Okay. And what are your present duties?

3 A. I’m a field officer, so I investigate complaints.

4 Q. And how long have you been a field officer?

5 A. Since I think around 2007, ‘6 or ‘7, I can’t recall

6 exactly.

7 Q. And were you field officer on the date of the incident

8 in question?

9 A. Yes.

10 Q. And what was that date?

l1 A. I think it was April 7th, I think. No, April 8th,

12 sorry.

13 Q. April 8th. You’re referencing your report?

14 A. Yes, I am, sorry.

15 Q. That’s okay. I’ll go ahead and have this marked. I’m

16 sorry, what was the date again?

17 A. April 8, 2011.

18 Q. Hat was your first information regarding this incident?

19 A, We had a couple complaints that came in. There was a

20 thin horse.

21 Q. Okay. And how do the complaints get registered with

22 Animal Control?

23 A. Somebody would call our call center and then they would

24 e—mail it in or they —— sometimes it’s anonymous so

25 they don’t want to be, you know, identified, and so
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1 they’ll just call it in and ask us to just do a welfare

2 check.

3 Q. And do you remember how many calls came in regarding

4 this case?

5 A. We had two within a week, I believe.

6 Q, And did they leave their names or any information?

7 A. They didn’t want to leave their information because

8 they didn’t want to start problems in the neighborhood.

9 Q. Okay. But they indicated that they lived in the

10 neighborhood?

j A. They lived nearby, yeah, so. e1

12 Q. So do you remember when these calls came in?

13 A. I don’t recall the exact date.

14 Q. Why did you choose to go out and investigate on April

15 8th?

16 A, It was on my way home, so I was just swinging by on the

17 way home to see whether the horse was in bad shape or

18 not.

19 Q. How would you refer to this part of the investigation?

20 A. Just an initial —- I mean, we’re just going to do the

21 welfare check to see if it’s actual --— we don’t have a

22 signed complaint so you don’t have probable cause to

23 actually get a search warrant or anything like that, so

24 you have to just kind of take a look at the situation

25 first.
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1 Q. Okay. And you call it a welfare check?

2 A. Yes.

3 Q. And what’s your primary goal in regards to a welfare

4 check?

5 A. Check on the horse’s condition, the animal’s condition.

6 Q. Okay. And were you familiar with this area where the

7 defendants lived?

8 A. I had never really been down that road before, but I

9 know the area.

10 Q. Okay. And did you MapQuest it or anything to get

11 there, or did you —-

12 A. I have GPS.

13 Q. Okay. All right. And what kind of car were you

14 driving?

15 A. My truck. It’s a Chevy. It’s not my personal truck,

16 my department truck.

17 Q. Okay. And is it marked?

18 A. Oh, yes.

19 Q. Okay. And how is it marked?

20 A. I believe it says —— it’s got King County’s emblem on

2iL it and then it says Department of Executive Services
-‘ f ‘

22 and then it says Animal Control, very small, but it’s a

23 big like ice cream truck almost. It’s got boxes on it

24 so you can put animals in it. It’s pretty —— it’s

25 well—marked. You can tell what it is. And on the very
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1 back it says in huge letters: Animal Control.

2 Q. Okay. And I apologize going back a little bit. For

3 your work with Animal Control, have you received any

4 specific training?

5 A. Yeah, I went to the Animal Control Academy. I did that

6 independently. And then I’ve gone through different

7 seminars that they have. And also animal cruelty,

8 Levels 1 and 2, it’s put on by Colorado State

9 University. And they come here and have a week—long,

10 40—hour course.

11 Q. What percentage of your duties would you say is

12 responding to welfare checks?

13 A. Just depends on the week. Sometimes it’s 50 percent

14 and sometimes it’s 10 percent, sometimes it’s 90

15 percent, so it just depends on the week.

16 Q, Okay. But it’s not all of your —-

17 A. No, no.

18 Q. Okay. When you responded to the defendants’ house, was

19 this off a major street, or can you briefly describe

20 the road that you took to get to the defendants’ house?

21 A. You go up a main road and then I believe maybe it’s not

22 gravel at first but it turns to gravel, so it’s kind of

23 a private road that you go down. Go down it and then

24 take a right, just kind of follow it around. I don’t

25 know if you turn right or if it kept going straight or
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1 if the road curved, you know. I can’t recall exactly.

2 And then they were just right down there on the left.

3 Q. Okay. And do you recall if the road or the primary

4 road was marked with any Private Property markings or

5 Private Road or any signs?

6 A. On the green side, it might have said Private Road, but

7 I don’t recall seeing any private property on the drive

8 down there.

9 Q. Okay. And how did you realize you were at the

10 defendants’ home?

11 A. I saw the horse in the front yard.

12 Q. Okay. And where were you when you first saw the horse?

13 A. In my truck out in front of -- on the outside of the

14 gate in my truck.

15 Q. And so to briefly describe the property, there was a

16 gate outside of the defendants’ home?

17 A. There was a solid cedar fence all the way around the

LDbL0 18 property and then a gate you could see through because

19 it was just like the metal mesh kind of wire gate.

20 Q. All right. And did you also see the house at this

21 time?

22 A. Yes.

23 Q. Do you recall if you could see the address marking on

24 the house?

25 A, I don’t recall.
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1 Q. Where was the horse when you first saw him?

2 A. Standing in the driveway. I could just see like the

3 back going over —— there was a few cars in the driveway

4 and I could see the back of the horse standing up, you

5 know, inside the driveway.

6 Q. And did this match the description of the horse in the

7 reports?

8 A. It was a brown horse that was thin, yes.

9 Q. Okay. And if you could see the backbone -- how did you

10 come to your conclusion that the horse was thin from

11 what you could see?

12 A. You can’t usually see a backbone, but the horse did

13 eventually within a few minutes walk across the

14 driveway and come into view so I could see it.

15 Q. So you could see the entire horse?

16 A. Uh-huh.

17 Q. Can you briefly describe what you could see.

18 A. Like a horse with, you know, not much meat on its

19 bones. It was very, very skinny. It had a winter’s

20 coat, but you could still see all the ribs and you

21 could see the backbone all the way down and you could

22 see the individual vertebras on the backbone even, so.

23 The muscle mass had been deteriorated or pretty much

24 eaten up and gone.

25 Q. All right. So based on just that observation, did you
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1 determine what level of ——

2 A. It was pretty serious. It was serious. A horse can

3 die quickly like that.

4 Q. All right. So when you described the winter coat, can

5 you briefly describe what you’re referring to.

6 A. Yeah, horses get a winter coat every winter. They grow

7 like more hair, sort of get fuzzy, teddy bear fuzzy.

8 Q. Okay. And does usually make a horse appear bigger or

9 smaller or thicker?

10 A. You can’t usually see the bones through the winter coat

11 because the hair stands straight up and you can’t

12 usually see. I mean, a thin horse you don’t know until

13 you put your hands on them usually from a distance with

14 a winter coat.

15 Q. Okay. So at this time you were still inside your

16 vehicle?

17 A, Yes.

18 Q. Okay. And you mentioned that there were other cars

19 parked there as well. Do you recall how many?

20 A I can’t. And I can’t remember if I even put it in my

21 report, to be honest with you, but I think there was

22 maybe one car, a minivan and there might have been a

23 third vehicle in there as well.

24 Q. Okay. And --

25 A. They were inside the gate, though.



WESTBERG — Direct 22

1 Q. Oh, they were inside the gate?

2 A. Yes.

3 Q. Okay. How far away were you from the gate in your

4 truck?

5 A. The driveway is right next to the gate or the road that

6 I was on, so I was right next to the gate.

7 Q. Okay. And when did you get out of your vehicle?

8 A. When Cherish and Jason came outside.

9 Q. Okay. When you saw people coming towards the gate?

10 A. Uh-huh.

11 Q. And if you could identify them for the record, the

12 defendants sitting in the court today?

13 A. Yeah, Cherish Thomas and Jason Markley.

14 Q. And did you have a conversation with them?

15 A. Yes.

16 Q. Okay. And also were you in uniform at this time?

17 A. I was.

18 Q. Okay. And do you recall if it’s the same uniform

19 you’re wearing in court today?

20 A. It was either this one or I have a brown shirt that

21 buttons up, it’s well marked as well, and black pants,

22 so either one.

23 Q. Okay. But you had the same equipment on both sets of

24 uniforms?

25 A. Yes.



WESTBERG — Direct 23

1 Q. And what did your equipment entail?

2 A. I have a radio, a badge and I keep it’s like a —— it’s

3 not a knife, but it’s got, what are they, needle—nose

4 pliers and like some scissors on it. It’s like one of

5 those little —— not a Swiss Army knife but just kind of

6 a tool that’s in there.

7 Q. Okay. And where do you keep that?

8 A. It’s right behind my radio right here.

9 Q. Okay. And so what was your conversation initially with

10 the defendants?

11 A. They told me that they had just acquired the horses.

12 didn’t actually see the second horse till after we

13 began talking. We were just talking about the horse

14 and how thin it was. Everything, you know, I let them

15 know why I was there, obviously, and introduced myself.

16 Q. And how did you explain why you were there?

17 A. I told them that we had gotten a call that there was a

18 thin horse, and then they started explaining to me

19 that, you know, they had gotten the horse a couple

20 months prior.

21 Q. And when you started speaking with them, they were on

22 the other side of the gate?

23 A. Yes.

24 Q. And did you ever walk close to the gate?

25 A. I was standing by the gate talking to them, yes.
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1 Q. Okay. Did you ever reach out and touch the gate?

2 A. I don’t recall touching the gate. I think that Jason

3 was leaning against it, but I didn’t stand that close

4 toit.

5 Q. Okay. And at this time how would you describe the

6 nature of your conversation with the defendants?

7 A. We were just discussing the horse and the condition and

8 everything was -— I mean, it was —— it wasn’t defensive
4c

9 or anything, it was just casual conversation.

10 Q. Okay. Had there been other welfare checks where you

11 brought law enforcement with you?

12 A. Yes.

13 Q. And why would you bring a law enforcement officer with

14 you to a welfare check?

15 A. For safety. We don’t carry any kind of weapons, so.

16 Q. Okay. And did you bring one on that day?

17 A. No.

18 Q. Okay. And why didn’t you bring one?

19 A. Because, I mean, we didn’t —— I didn’t have any reason

to —- there was no safetytconerns going to their

21 place, so.

22 Q. And during your time at the defendants’ property, did

23 you develop any safety concerns?

24 A. No.

25 Q. Okay. And in talking with the defendants, do you
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1 remember who did most of the talking with you and

2 talking about the horses?

3 A. Both of them. Both of them did.

4 Q. Okay.

5 A. Yeah.

6 Q. And when they were talking about how thin the horses

7 were, do you recall specific statements that either of

8 the defendants made?

9 A. Cherish at one point said that the pid owrrr had

lO mentioned the horse was emaciated, but she wasn’t sure

11 emaciated -- what the definition of that was.

12 Q. Okay. Who described how they came to acquire the

13 horses?

14 A. They both did. They both described it, yeah.

15 Q. And do you remember specific statements from either of

16 the defendants?

17 A. Yeah, they -- well, they said that they had decided to

18 get a pony, I thought it would be nice.

19 Q. Sorry, if you can specify Mr. Markley or Ms. Thomas in

20 regards to who’s making the statement.

21 A. Okay. So I believe it was Cherish told me that the

22 kids had asked for a pony and so they went online and

23 they searched and they found one. And the first cute

24 one that they ran into they bought and it came with a

25 second horse which was Alex. And I can’t recall
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1 exactly who said it, but one of them told me that the
ci r1

R1.1T 2 ‘ two —— that he needs two blankets to ride Alex. That

3 the old owner had Lold him that.

4 Q. The old owner they had purchased the horses from?

5 A. Yeah.

6 Q. Did they mention when they had purchased the horses?

7 A. It was after Christmas, but they didn’t know the exact

8 date.

9 Q. And did they mention any details regarding the horses’

10 appearances when they bought them back after Christmas?

11 A. Yeah, they said that Alex was skinny then when they got

12 him, he was thin, and tha the old owner had told them

13 that that’s the way old horses look and it was normal.

14 And that Hebrow (phonetic) or Hebrow was cute.

15 Q. Hebrow is the younger horse?

16 A. Yes.

17 Q. Okay. Did they mention how old the horse was?

18 A. 14.

19 Q. Okay. And did they mention how old Alex was?

20 A. 25.

21 MR. PICULELL: What was the age?

22 THE WITNESS: 14 and 25.

23 MR. PICULELL: Thank you.

24 Q. And do you have experience with older horses?

25 A. Ido.
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1 Q. And where did that experience come from?

2 A. Well, I mean, I have my own old horse now, she’s 40,

3 so.

4 Q. And how long have you had experience with horses?

5 A. I got my first horse when I was four.

6 Q. And have you also had on—the-job training in regards to

7 horses and their nutrition and appearance?

8 A. Yes.

9 Q. And you hare personal experience as well from your

10 personal horses?

11 A. Correct. And I’ve worked with veterinarians and

12 large—animal vets as well.

13 Q. Did you have a conversation with either of the

14 defendants regarding what they were feeding the horses?

15 A. Yes.

16 Q. And you can be as specific as possible.

17 A. Jason had said that he had brought hay from Reber, but

1.8 it was expensive so he found some cheaper stuff in

19 Enumclaw that was $6 a bale versus —— well, I don’t

20 know how much he was paying for Reber’s hay, but $6 a

21 bale, so it was only $12 a week to feed the two horses.

22 Q. Okay. So you indicated that he was feeding two bales a

23 week. And based on your experience, did you draw a

24 conclusion of whether or not that was enough food for

25 the two horses?
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1 A, Well, it just depends on the quality of hay. So he

2 went and grabbed the hay and showed it to me and it was

3 really low —— I mean, it was local grass hay, but it

4 doesn’t have a whole lot of nutritional value to it.

5 You have to feed supplements to go with that. They

6 can’t survive, even if they’re in really good

7 condition, they’ll drop weight quickly.

8 Q. Did they indicate whether or not they were feeding

9 supplements? Do you recall if you asked them?

10 A. They had fed beet pulp I believe at one point, I

11 believe, and Alex got diarrhea from it, so they

12 discontinued that. And then there was some other

13 supplement that they fed, but they couldn’t remember

14 the name of it.

15 Q. Okay. And what’s beet pulp?

16 A. It’s high in calories and basically it’s roughage. You

17 have to feed horses 15 to 20 pounds of roughage a day,

18 so it’s just more roughage that you can give them.

19 It’s a variety of food that’s got lots of calories and

20 sugars in it.

21 Q. Okay. Did either of them indicate that they had

22 increased their food recently?

23 A. Yes, they increased it by a bale a week for Alex, and

24 they separated the horses as well.

25 Q. Did they indicate when they separated the horses?



4?
WESTBERG — Direct 29

1 A. I don’t recall exactly how long.

2 Q. I mean, did they indicate why and if possible who

3 indicated why?

4 A. I don’t remember who said it, but Hebrow was beating up

5 on Alex. And I think that Cherish said that the kids

6 couldn’t go around Hebrow because it’s aggressive.

7 Q. And talking about Hebrow’s demeanor, did they talk at

8 all about Alex’s demeanor?

9 A. Alex was just an easygoing horse, yeah.

10 Q. Okay. And did they indicate -- you had talked before

11 about needing two blankets, but did they indicate that

12 they were riding Alex?

13 A. The kids were riding him, yes.

14 Q. And do you recall who said that?

15 A. I don’t.

16 Q. Had you asked them at any point if they had had prior

17 experience with horses?

18 A. Yes, they indicated right away they had never owned

19 horses before, so. They had gotten into something they

20 didn’t know what they were getting into. 3. 4j

21 Did they indicate that they had done any research

22 regarding horses during the time they owned these two

23 horses?

24 A. I don’t remember exactly who it was, but they did tell

25 me that they had been researching the Paso Fino breed
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1 online.

2 Q. Okay. And the Paso Fino was?

3 A. Hebrow.

4 Q. Hebrow. Did they mention any research that they had

5 done on Alex?

6 A. No.

7 Q. Okay. And did they express any concern for Alex’s

8 condition?

9 A. Yeah, I think that once they realize how serious it

10 really was —— I mean, you know, if they were told that

11 the horse was supposed to look like that, they didn’t

12 really, you know -- they didn’t really know. But once

13 they realized it was —— you know, he’s very thin and I

14 let them know how thin he really is and his body

15 condition score was very low, hey, they were concerned.

16 I mean, concerned enough that they wanted to have the

17 vet out, so.

18 Q. Had they indicated whether or not a vet had visited the

19 horses before?

20 A. They didn’t have a vet.

21 Q. And in expressing your concern when they had talked

22 about upping the feed in the last couple of weeks, had

23 they made any statement saying —— in regards to the

24 horse getting better or getting worse in regards to the

25 efforts that they had taken?
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1 A. I think that Jason said that the horse hadn’t gotten

2 any better.

3 Q. Okay. Okay. At what time during the conversion with

4 the defendants did you go onto the property?

5 A. Alex caine walking up to the fence and put his head

6 over, and after I pet him, then Jason opened the gate

7 and let me in. So it was not very —— most of the stuff
Z

8 I just talked about was done on the inside of the

. z:.
property. > 14tV fj 1” )

10 Q. Okay.

11 A. So they had already invited me in to talk with them.

12 Q. Okay. And when Alex had come forward and you said you

13 had pet the horse, that was still while you were

14 standing outside the gate?

15 A. Yes.

V

16 Q. And what could you tell from your physical contact with

17 the horse?

18 A. His head was extremely —- I mean, all the muscle had

19 been —— there was no muscle on his head which is not

() 20 something that I had ever felt before.

21 Q. Okay. In your experiences?

22 A. Yeah.

23 Q. Okay. And again your experience with the horse’s

24 demeanor, could you describe him.

25 A. He actually was bright and alert and friendly, I mean,
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1 he was —— he had a lot of energy for being as thin as

2 he was.

3 Q. Okay. And when he came closer, did you make any more

4 specific observations about his condition?

5 A. Well, his neck was about the only thing that had any

6 kind of muscle mass left on it, which is the last place

7 they lose their muscle mass before they go down.

8 Q. Okay. And when you say “go down” ——

9 A. When a horse goes down and doesn’t get back up, it’s

10 dead. It might not die but you have to put it down,

11 sO.

12 Q. All right. So how did you come to be invited on the

13 property?

14 A. You know, I guess after I touched the horse, he came

15 over, you know, we were talking about the horse and his

16 body condition, and so Jason allowed me -— I mean, he

17 opened the gate and invited me in. And then that’s

18 when we were talking about the feed and he was talking
A4

IO?Ob 19 about the hay.

20 Q. And did you ever go inside the house?

21 A. No.

22 Q. Where did you go on the property?

23 A. Just right in the driveway.

24 Q. All right. And did they have a barn that you looked

25 at?
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1 A. No, I don’t recall a barn.

2 Q. Okay. And how far away would you say you walked from

3 the gate?

4 A. I walked up to the carport area which is right by the

5 house. I’m not very good about distance, so maybe from

6 here to the doorway over there.

7 Q. Okay.

8 A. As far as —- you know, I don’t think the house sits any

9 further back than that, but I could be wrong.

10 Q. Okay. About 15 yards or --

11 A. Yeah, I’m not sure.

12 Q. I’m not very good at distances either.

13 Were you ever inside a building while you were on

14 their property?

15 A. No.

16 Q, No. And why did you walk over to the carport?

17 A. Oh, that’s where they had the feed for —- that’s where

18 they were feeding Alex. That was his shelter.

19 Q. Okay. And so your motivation in going as far as the

20 carport was to see where —-

21 A. We were checking out the feed, yeah, checking out the

22 hay.

23 Q. And you previously said that the hay was good quality?

24 A. Yeah, it was local grass hay. I mean, it had some

25 nutritional value, but it’s probably the protein
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1 content of that hay is probably at the very most 4

2 percent, and the Timothy that you buy at let’s say

3 Reber would be more like an 18 or 19 percent.

4 Q. Okay. And do you know how much the bale is at Reber?

5 A. I don’t know how much currently. At that time it was

6 probably -- in April, it was probably close to $20 a

7 bale probably.

8 Q, Okay. And talking about Reber Ranch, where is that

9 located?

10 A. It’s about a mile away from their house.

11 Q. Okay. And what is Reber Ranch?

12 A. It’s a feed store and tack store, all around, you know,

13 livestock store, basically.

14 Q. And again during your conversation with the defendants,

15 you talked about it being very casual. Did that ever

16 change?

17 A. No.

18 Q. Okay. Was there ever any yelling or accusations?

19 A. No.

20 Q. No. Did you ever accuse them of abusing their animals?

21 A. No.

22 Q. What was your goal from your conversation with the

23 defendants?

24 A. To educate them.

25 Q. And what information were you giving to them?
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1 A. Proper care of the horse, you know, I called

2 veterinarians for them, tried to get one out there that

3 day.

4 Q. Okay. And was that possible?

5 A. No, there wasn’t anybody available.

6 Q. Okay. And did they want a vet to come out and see the

7 horse?

8 A. Yes.

n 9 Q. Did they say that or did they indicate that to you?
— I) l*

10 A. Yeah, I rneari, the horse was, you know, clearly

11 emaciated and they didn’t realize that the horse was in

12 as bad a shape, I don’t think, as, you know, as it was

13 until I educated them and let them know that, you know,

14 the horse could actually go down at any time, so.

15 Q. Okay. And that was your opinion?

16 A. That was my opinion, correct.

17 Q. Okay. So when did you make arrangements for a vet to

18 come out?

19 A. The only one that was available was Dr. Stewart the

20 following day.

21 Q. Okay. And were you present for her examination?

22 A. No.

23 Q. No. And why not?

24 A. I didn’t need to be there.

25 Q. And how long were you speaking with the defendants?
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1 A. Well, we went to Reber Ranch to get the quality hay and

2 I believe Reber closes at 6:00, 5:30 or 6:00, so we

3 went right before it closed, I know that. So at the

4 most I got there like 4:00, almost 5:00, yeah, so at

5 the most an hour, hour and a half, at the most.

6 Q. And you said you went to Reber Ranch with one of the

7 defendants?

8 A. Yeah, their vehicle —— I believe the vehicle they

9 hauled the hay in was blocked by my truck and then the

10 car as well, so I just drove my work truck over there.

11 They picked up the hay and I hauled it back for them in
- --.g

12 my work truck.

13 Q. Okay. And who came with you to Reber Ranch?

14 A. Cherish did.

15 Q. Okay. And who paid for the hay?

16 A. Cherish did.

17 Q. Okay. And did she come with you in your truck or

18 did --

19 A. No, she took her own vehicle.

20 Q. Okay.

21 A. And I stayed out and picked out the hay and she went

22 inside the store -—

23 Q. Okay.

24 A. -- and paid for it.

25 Q. And what happened when you came back to the home?
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1 A. We gave the horse some food, and then I left.

2 Q. And what was the horse’s reaction?

3 A. He liked it.

4 Q. And this is Alex?

5 A. Alex, yeah, he was spitting out the other hay that I

6 was trying to mix it together so that, you know, 1

7 could trick him into eating both of them because you

8 don’t want to switch the diet quickly as well, you

9 know. If he’s just eating one hay, you don’t want to

10 give him something that’s high, you know, in protein

11 and really rick and he’s getting diarrhea, so I was

12 mixing it. But he was spitting out the old hay.

13 Q. Okay. And did you talk to the defendants further

14 regarding the new hay, any other tips?

15 A. Well, I mean, I actually had talked to Dr. Stewart and

16 she’s the one that said to go to Reber and get the hay

17 to get him through the night or whatnot until she could

18 come out the next day. So, I mean, that advice was

19 given from the veterinarian. So I just, you know, told

20 them what she had told us to do.

21 Q. And they wanted to do that?

22 A. Yeah.

23 Q. And when you finished your conversation with the

24 defendants, again, what was their demeanor at that

25 time?
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1 A. I mean, everything was like I was helping them and, you

2 know, it was casual.

3 Q. Okay. And at any time did you give them your contact

4 information?

5 A. Yes, I gave them my business card.

6 Q. Okay. And what information is contained on your

7 business card?

8 A. It’s got my name and the address at the shelter and fax

9 number and cell number and e—mail address.

10 Q. Okay. And at any time during your contact with the

11 defendant, were they under arrest?

12 A. No.

13 Q. Do you have the authority to place someone under

14 arrest?

15 A. No.

16 Q. Okay. Do you carry handcuffs or any other restraining

17 devices?

18 A. No.

19 Q. Were either of them ever in your car?

20 A. No.

21 Q. Did you ever restrict them in any way?

22 A. No.

23 Q. Okay. And was the general tone of the conversation

24 anything other than polite conversation?

25 A. No, it was just polite.
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1 Q. Okay. And did they ever express a desire to stop

2 speaking with you?

3 A. No.

4 Q. And while you were on the property, did you take

5 photographs of the horse?

6 A. I took a couple photos, yeah, with my cellphone.

7 Q. Okay.

8 (STATE’S EXHIBITS NOS. 1 THROUGH 9 MARKED PRETRIAL.)

9 Q. Okay. Officer Westberg, I’m showing you what’s been

10 marked as Pretrial Exhibits 1, 2, 3 and 4. Could you

11 briefly look at those.

12 A. (Witness complies.)

13 Okay.

14 Q. Okay. And can you briefly describe what I’ve just

15 shown you.

16 A. This is in the carport area, a picture of Alex.

17 Q. Okay. And are all four photographs of Alex?

18 A. Yes.

19 Q. And are those the photographs you took on April 8th?

20 A. Yes.

21 Q. And are they accurate as far as you remember?

22 A. Yes.

23 MS. HOLMGREN: Okay. The State would move to admit

24 State’s Exhibits 1 through 4 -—

25 MR. TARVIN: No objection.
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1 MS. HOLMGREN: -- for 3.5/3.6 only.

2 THE COURT: Any objection?

3 MR. PICULELL: Yes, I do object. I fail to see the

4 purpose of even offering those. The officer has

5 indicated that this is not a criminal investigation

6 from her perspective and that there was no issue in her

7 mind about probable cause. That the pictures are

8 solely for the purpose of documenting her presence

9 there and they are -- with that testimony from the

10 officer, there is no relevance to these photos.

11 THE COURT: All right. I do find that the

12 photographs are relevant. They do document the

13 condition of the horses. I believe thatTs the nature

14 of the charge, so I will admit Exhibits 1 through 4 for

15 purposes of pretrial.

16 MS. HOLMGREN: Thank you, your Honor.

17 Q. And how did you take these photographs?

18 A, With my cellphone. I think that my camera battery had

19 died, so.

20 Q. Okay. And are those the only photographs that you took

21 of Alex?

22 A. Yeah, that day.

23 Q. And did you ask permission to take those photographs?

24 A. Yes, yes, I asked if I could take some pictures of

25 them.
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1 Q. And do you recall who responded?

2 A. Cherish said yes.

3 Q. Okay. And did they at any time say they were

4 uncomfortable with you taking photographs?

5 A. No.

6 Q. Did you explain why you were taking photographs?

7 A. I mean, I was collecting the -— I was just doing my
J9

8 investigation, so getting all the parts of the case and

9 putting it together. That was just part of what we do.

10 Q. And during this process, did you conduct a physical

11 exam of Alex?

12 A. I touched him, yes.

13 Q. Yes. And is there a charting system that you use to

14 determine grade for the condition of the horse?

15 A. There is a Henneke scoring chart that’s used by —- it’s

16 made by I believe the Humane Society of —— Vashon

17 (phonetic) Humane Society or something like that, but

18 it’s a Henneke scoring chart, so it’s used by all

19 agencies throughout the United States. So it gives the

20 body condition. You go through every part of the
1(2’. Z, ‘4o’ rprv’

21 horse’s body and then you divide —— you add that

22 together and then divide it by six and it comes out

23 with an overall score of the horse’s condition.

24 Q. Okay. Showing you what’s been marked as Exhibits 5 and

25 6. Officer Westberg, I’m showing you what’s been
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1 marked as State’s Exhibits 5 and 6. Do you recognize

2 this?

3 A. Yes, I haven’t seen that exact one before, but, yes.

4 Q. Okay. And can you briefly describe and specify the

5 number of parts as you’re talking about it for us.

6 A. Yeah, so, you start, you know, up at the neck and you

7 have to actually touch the horse in order to be able to

8 score them properly. You start at the neck and you

9 work your way to the shoulders and up to the withers.

10 Q, Okay. I apologize. Can you briefly describe what

11 State’s Exhibit 6 is.

12 A. Oh, yeah, it’s the parts of the horse’s body.

13 Q. Okay. And what is State’s Exhibit 5?

14 A. This is the definitions for each number you get. So

15 like, you know, if you’re at the neck, then it gives

16 you definitions for the score they should get like 1,

17 2, 3, 4, 5, and then it gives the definition. So

18 anybody can —— you can score a horse and I can score a

19 horse and we’re going to get the same score within a

20 point of each other.

21 Q. Okay. And even though you said that you haven’t seen

22 this exact copy, is the information contained in these

23 two exhibits the same as you were trained on regarding

24 grading a horse?

25 A. Yes.
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1 Q. And are there any changes or anything different about

2 these two exhibits as to the information you were

3 trained on and how you specifically charted Alex?

4 A. No, there’s no changes. This is the exact —— I used

5 this. I just don’t have this portion of it, that’s

6 all.

7 Q. Okay.

S MS. J-{QLMGREN: The State would move to admit State’s

9 Exhibits 5 and 6 for purposes of pretrial only.

10 MR. TARVIN: No objection.

11 MR. PICULELL: No objection.

12 THE COURT: Admitted.

13 MS. HOLMGREN: Thank you.

14 Q. What score did Alex have after your examination?

15 A. 1.2.

16 Q. Okay. And what did that mean?

17 A. It means emaciated.

18 Q. What’s the lowest score that you can receive on alive

19 animal?

20 A. Al.

21 Q. Okay. And what’s the highest score that you can

22 receive?

23 A. A9.

24 Q. And what’s considered a healthy horse?

25 A. A5.
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1 Q. Okay. And so when you left the defendants property,

2 did you provide the defendants your contact

3 information?

4 A. Yes.

5 Q. Okay. At any point did the defendants contact you?

6 A. Yes.

7 Q. And did you initiate any contact with them after you

8 left their property that day?

9 A. No.

10 Q. Okay. And who contacted you?

11 A. Jason.

12 Q. And what did he say?

13 A. He——

14 Q. I apologize. How did he contact you?

15 A, He called my celiphone after the vet had —— I don’t

16 know if she had left there but after the examination.

17 She may have still been there. And he called my

18 cellphone.

19 Q. And what did he say?

20 A. He had come to the conclusion that they’d like to get,

21 you know, assistance in placing the horses.

22 Q. And so did you go back to the property as a result of

23 that contact?

24 A. Yeah. Yes, I did.

25 Q. And what was the purpose of going back out there?
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1 A. To move the horses. To have him surrender the horses

2 because that’s what he wanted to do.

3 Q. Okay. And I’m handing you what has been marked State’s

4 Exhibits 7 and 8. Can you briefly describe what that

5 is.

6 A. Yes, the surrender forms that were filled out that day.

Q. Okay. And is this form commonly used in the practice

8 of’Animal Control of King County?

9 A. Yes.

10 Q. Okay. And who did you fill out these forms with?

11 A. With Jason.

12 Q. Okay. And was Cherish present?

13 A. I don’t believe so.

14 Q. And did you fill out these forms together or did he

15 fill them out?

16 A. I filled out the top portion of it and then actually I

17 filled that out and then he signed, so I filled it out

18 with him present on the hood of my truck.

19 Q. Okay. And at that time are you on the property or off?

20 A. Off the property.

21 Q. And so the only portion that Mr. Markley ‘filled out was

22 his signature?

23 A. Correct.

24 Q. Okay. And how did you get the information that you put

25 down on the form?
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1 A. From him, you know, the horse’s name and the age and

2 then his address and phone number, all that stuff.

3 Q. Okay. And are these forms accurate as to how you

4 remember on the day that you filled them out?

5 A. Yes.

6 MS. HOLMGREN: Your Honor, the State would move to

7 admit Exhibits 7 and 8 for purposes of pretrial only.

8 MR. TARVIN: No objection.

9 MR. PICULELL: No objection.

10 THE COURT: Granted. Admitted.

11 MS. HOLMGREN: Thank you.

12 Q. Officer Westberg, did Mr. Markley give you an

13 indication on the form as to why they were surrendering

14 the horses?

15 A. Did he indicate on the forms?

16 Q. Yes. Or did he indicate to you why they were

17 surrendering the hores?

18 A. They were in over their heads. They couldn’t properly

19 care for them.

20 Q. Okay. And was anyone else present with you when you

21 went to collect the horses?

22 A. Aaron Wheatley, Officer Wheatley.

23 Q. And again what was the demeanors of the defendants when

24 you were speaking with them -- or speaking with Mr.

25 Markley, I apologize?
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1 A. It was, you know, same as the day before. Everything

2 was casual and there was no —— it was good.

3 Q. Okay.

4 A. The kids were out there, too.

5 Q. Okay. The defendants were there?

6 A. Yes.

7 Q. All right. And did you ever go onto their property

8 during this time?

9 A. I had to go get Hebrow, I guess his name is.

10 Q. Okay. And where was he located?

11 A. Just in the paddock right inside the fence.

12 Q. Okay. And why did you have to go get him?

13 A. He was kind of a feisty little guy, so they were

14 frightened of him.

15 Q. And what was Alex’s demeanor at that time?

16 A. Alex was just eating grass along the driveway on the ,.

17 dirt road. And the kids

18 Q. Okay. And did they surrender the animals to you at

19 that time?

20 A. They did.

21 Q. Okay. And where did you take the horses?

22 A. To Reber Ranch for a short period of time.

23 Q. Okay. And how did you transport them?

24 A. We walked them.

25 Q. Okay. Is there a reason that you walked them rather



WESTBERG - Direct 48

1 than bringing a trailer?

2 A Well, the vet had recommended that Alex get put into a

3 stall sooner rather than later because of his body

4 condition, so he needed warmth. And we don’t have a

5 horse trailer, so we had to walk them. They didn’t

6 have anybody to transport them.

7 Q. And did you have any other contact with the defendants

8 after this time?

9 A. No.

10 Q. Thank you.

11 MS. HOLMGREN: No further questions.

12 THE COURT: Cross—examination.

13 MR. PICULELL: Thank you, your Honor.

14 May I remain seated?

15 THE COURT: Oh, certainly. That’s fine.

Mr 9-{k. E,t7

16

17 CROSS-EXAMINATION

18 BY MR. PICULELL:

19 Q. Officer Westberg, do you have criminal investigative

20 authority?

21 A. I guess —- criminal investigative authority? I mean, I

22 do investigations. I guess I don’t know —— I guess

23 not, not really.

24 Q, Okay. Have you always had criminal investigative

25 authority, or has it been restricted by your department
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1 in any way?

2 A. No, it’s not been -- right now, I’m not doing

3 investigations.

4 Q. Okay. And why is that?

5 A. Because my —— well, I’m still doing investigations, I’m

6 just not doing investigations that would go to the

7 prosecutor.

8 Q. So you’re not doing criminal investigations?

9 A. Correct, I guess.
v)

10 Q. And my question was, why note?

11 A. Oh, because of the subpoena that was sent there.

12 Q. A subpoena that’s preventing you from doing criminal

13 investigations, or did your department take some action

14 against you?

15 A. No. No, my department did not take action against me.

16 Q. So because someone issued a subpoena you’re restricted

17 from conducting criminal —- or investigations to the

18 criminal prosecutor?

19 A. Prior to doing a criminal investigation right now, I

20 have to talk to my sergeant about it first.

21 Q. And why is that, that’s what I’m asking?

22 A. Okay. Because there was a subpoena sent there asking

23 for all of my records, my personnel records.

24 Q. Okay. So because of two arrests that you had?

25 A. Correct.
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1 Q. Okay. Felony arrest and a theft arrest, correct?

2 A. Correct.

3 Q. Okay. And during this investigation, was your ability

4 to conduct a criminal investigation restricted in any

5 way?

6 A. No.

7 Q. No?

8 A. During this investigation?

9 Q. Yes, ma’am.

10 A. No, sir.

11 Q. Okay. So during the April period when you visited this

12 property, you had full investigative authority?

13 A. Correct.

14 Q. Had you ever been in that neighborhood before, ma’am,

15 as far as conducting an investigation? Were you

16 familiar with that neighborhood?

17 A. I had never been down that street before.

18 Q. Okay.

19 MR. PICULELL: Request that these be marked for

20 identification, please.

21 (DEFENDANTS’ EXHIBITS NOS. 10 THROUGH 16 MARKED PRETRIAL.)

22 MR. PICULELL: May I approach?

23 THE COURT: You may.

24 Q. Now, I hand you what’s been marked for identification

25 as Exhibit No. 10. And do you recognize what that
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1 illustrates, ma’am?

2 A. I believe that’s the driveway going down —- or the road

3 going down towards their driveway.

4 Q. Okay. And you had indicated before that you had seen

5 -- there may be signs that it was private property?

6 A. No, I said that there might have been like those green

7 signs where it says Private Road.

8 Q. Okay.

9 A. And it’s not a County-maintained road.

10 Q. Okay. Exhibit No. 11, do you recognize that, maam?

11 A. No, not really.

12 Q. Okay. How many times have you been to that property?

13 A. I went to that property twice.

14 Q. You went to the property twice?

15 A. Yes.

16 Q. Okay. Handing you what’s been marked for

17 identification as Exhibit No. 12, do you recognize

18 that?

19 A. Yes.

20 Q. Okay. And what does that depict?

21 A, I believe that’s the corner that goes —— there’s like a

22 house with an indoor arena maybe on the left. I could

23 be wrong, but I think.

24 Q. Okay.

25 A. So I think their house is over here.
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1 Q Okay So is that on the way to the Thomas Markley

2 property?

3 A. I think so.

4 Q. Does it fairly and accurately depict the location where

5 you took the picture?

6 A. I think.

7 Q, Exhibit No. 13, wht4s that?

8 A. That’s the same road.

9 Q. Okay. Exhibit No. 14, do you recognize that? Is that

10 the same road to the Markley property?

11 ‘A. It doesn’t look like the same road.

12 Q. It doesn’t appear to be the same road?

13 A. No, it doesn’t look like the same road.

14 Q. Okay. Exhibit No. 15, do you recognize that road?

15 A. They all look like roads I’ve probably traveled down

16 before, but I don’t -- I can’t say for sure that any of
..:..

\•

17 these roads are on the way to the Markley”property,

18 Q. Okay. Exhibit No. 16, do you recognize that?

19 A. I recognize that, yes.

20 Q. You recognize that location. And what is that?

21 A, That’s outside of their property.

22 Q. The Thomas/Markley property?

23 A. Correct.

24 Q. Okay. long a private roadway is it, ma’.am, from

25 the County road to the Markley property; do you know?
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1 A. Well, it was an entire mile from Reber Ranch to their

2 place, so it’s maybe a quarter—mile maybe. I’m just

3 guessing.

4 Q. Okay. And you knew that it was a private road in some

5 respect?

6 A. I don’t believe it was a County-maintained road. I

7 believe it was a non-County—maintained road.

8 Q. So ao non—County—maintained road, to you did that mean

9 it was private property?

10 A. No.

11 Q. When did you —- you testified that you thought it was

12 private property. When did you come to that conclusion

13 that you were going down private property?

14 A. I didn’t say that I was going down private property.

15 said it was a non-County-maintained road.

16 Q. Oh, you didn’t say that it was a private --

17 A. A private road with the green signs? I mean, there’s

18 private roads, lots of those out there that are like

19 easement roads that people —— several people use.

20 Q. kay. Before traveling down that road, did you attempt

21 to contact the informant that said that there was a

22 thin horse?

23 A. I believe so.

24 Q. Okay. And what did you determine from that?

25 A. Well, they said that I could use theiaiard to see the
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1 horse.

2 Q. Did you?

3 A. Did I? I didn’,t have to.

4 Q. Because?

5 A. Because I saw the horse before that.

6 Q. And you go down the same road to the reporting person’s

7 property? I’m sorry?

8 A. Yes, correct, uh—huh.

9 Q. Did you call the person and tell them that you were

10 coming to meet them?

11 A. No.

12 Q. The reporting person?

13 A. No. It said in the actual —— it said in their

14 statement that we were welcome to go onto their

15 property to view the horse, which is the neighboring

16 property.

17 Q. So when you got to the property, is it enclosed by any

18 fencing?

19 A. The Markley property?

20 Q. Yes.

21 A. Yes, sir.

22 Q. And how was that enclosed? Describe the fence for me.

23 A. Well, it’s solid like cedar maybe fencing, solid

24 fencing.

25 Q. Okay. And could you determine if the gate was latched
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1 or locked?

2 A. It was definitely latched. I don’t know if there was a

3 lock on it or not. I don’t believe so. I didn’t get

out to check the gate.
C’t &

5 Q. Okay. Well, V wre4y entered the property and I think

6 you testified here today that Jason Markley let you in,

7 he invited you in?

8 A. Yes.

9 Q. Okay. And in your police report, did you indicate

10 that?

11 A. No, not the exact time of when I was invited in there.

12 Q. Did you indicate that you were invited into the

13 property?

14 A. No.

15 Q. Did you obtain a written consent to enter the property?

16 A. No, sir.

17 Q. Did you tell Mr. Markley that you were —— yes, Mr.

18 Markley that you were conducting a criminal

19 investigation?

20 A. I told him that I was —— yes, I was investigating a

21 thin horse.

22 Q. And he unlatched the gate and said: Come on in?

23 A. Yes.

24 Q. Was Cherish Thomas present?

25 A. Yes.
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1 Q. Did you get her consent to her?

2 A. It wasn’t like they were saying —— I didn’t say: Can I

3 have permission to enter your property? They opened

4 the gate and allowed me to come in. It was a cordial

5 conversation that we were having.

6 Q. Okay. And you say they allowed you to come in and you

7 said that throughout your testimony here this morning
(r

8 that the oiners that let you in was —— by your

9 testimony was Mr. Markley, correct?

10 A. They were both present.

11 Q. They were both present, but who did you talk to that

12 allegedly said you had —— invited you in?

13 A. We didn’t actually talk about, oh, can I come in. He

14 opened the gate and I walked in. I mean, I was invited

15 in. We were talking about the horse and checking the

16 horse out.

17 Q. Okay. So unilaterally Mr. Markley opened the gate and

18 motioned you in?

19 A. I guess you could say that.

20 Q. So the testimony earlier, he didn’t invite you in

21 verbally, correct?

22 A. I don’t recall him saying: You’re invited to come in.

23 Exactly like that. But verbally, yes. I mean, he

24 opened the gate.

25 Q. And did you request permission to enter onto the
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1 premises before that?

2 A. Did I ask them if I could enter the property? —N-e-—

3 Q. Yes. Did you ask Mr. Markley if you could enter the

4 property?

5 A. No.

6 Q. Did you ask Ms. Thomas whether you could enter the

7 property?

8 A. No.

9 Q. Did you demand to be let in?

10 A. No, sir.

11 Q. Did you think you were agitated in any way, ma’am?

12 A. Was I agitated at all? No. Not at all.

13 Q. After entry onto the property, you indicated that at

14 some point you did an examination of one of the subject

15 horses, correct?

16 A. I didn’t examine it, I touched the horse. That was

17 after we had gone and gotten hay and came back.

18 Q. Okay. You charted Alex, you said?

19 A, Correct.

20 Q. Okay. When did you do that; when did you chart Alex?

21 A. When we came back from the feed store and then when the

22 pictures were taken. But I could see visually what his

23 body condition was from outside in my truck.

24 Q. Okay. So when you charted Alex, did you request

25 permission of Mr. Markley to do that to the animal?



I

wE:TBER:— Cross 58

2 Q. And he said yes?

3 A, Yes.

4 Q. Okay. And did you note that in your report?

5 A. Not in that specific way, no.

6 Q. How did you note it?

7 A. I didn’t note it.

8 Q. Did you ask Cherish Thomas prior to charting Alex?

9 A. Yes.

10 Q. Okay. And she verbally consented as well?

11 A, Yes.

12 Q. Where did you note that in your report?

13 A. I didn’t.

14 Q. You didn’t?

15 A. I did not, sir.

16 Q. So when you came back you got both of their verbal

17 permission to chart Alex, you asked their permission

18 and they both said yes?

19 A. Went over the Henneke scoring chart together.

20 Q. No, the question, ma’am, was prior to charting the

21 animals, did you ask both individuals present for

22 permission to do so ——

23 A. Yes.

24 Q. and they both consented

25 A. Yes.
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1 Q. —— affirmatively?

2 A. Yes.

3 Q. But you didn’t note that in your report?

4 A. No.

5 Q. The prosecutor asked you -- and I think it’s Exhibit 1

6 through 9 -- whether you took pictures while you were
1kA IoSE7

7 on the property of the subject animals and you”did, and

8 did you ask permission to do that?

9 A. Yes.

10 Q. Of Mr. Markley?

11 A. Yes.

12 Q. And they both said yes?

13 A. Yes.

14 Q. And where did you note that in your report?

15 A. I didn’t.

16 Q. Okay. Did you ask permission, specific permission of

17 Ms. Thomas?

18 A. Yes.

19 Q. Where did you note that in your report?

20 A. I didn’t.

21 Q. I’m sorry?

22 A, I did not.

23 Q. Okay. And I’m not truly trying to be rude.

24 A. No.

25 Q. I have a hearing issue in my left ear and so I tilt my
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A.
:::.somet1me

3 Q. Where did you go on particular on the property?

4 A. I just stayed right in the front of the driveway area.

5 Q, Did you observe where the feed was kept?

6 A. No.

7 Q. So you made no observations concerning the quantity of

8 feed there?

9 A. No, I didn’t, correct.

10 Q. Did you observe other animals; did you do a welfare

11 check on other animals that were present?

12 A. I saw another horse there, but I didn’t —— it wasn’t

13 thin.

14 Q. Did you see any other animals?

15 A. I think there was some 1merican Eskimos at the house,

16 but I didn’t address that, no.

17 Q. Based upon your observations on the property on that

18 first time you went to the property, did you take any

19 enforcement action, seize the animals?

20 A. No.

21 Q. Why not?

22 A. Because they were willing to do what was right. There

23 was no reason to seize the animals.

24 Q. So but for Mr. Markley’s call, Animal Control wouldn’t

25 have taken possession of the animals -—
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1 A. Correct.

2 Q. —— his call the next fter-- ‘

3 A. Correct, we would have come back on a follow—up visit.

4 Q. You indicated to the prosecutor when you contacted the

5 occupants of the property that they told me they had

6 just acquired the horse. I’m assuming that both

7 individuals are not speaking in concert saying the same

8 thing, so who told you that they had just acquired the

9 horse?

10 A. I believe that Jason first said that he had just gotten

11 the horse a few months ago, and then Cherish started

12 telling me about how they wanted to get a horse for the

13 kids. The kids had asked for a horse and so they went

14 online and found one on Craigslist. I don’t remember

15 where they got it.

16 Q. Did you make those indications in your report of the

17 individual statements?

18 A. I don’t know if I indicated who exactly said what.

19 Q. So that statement you gave in earlier testimony is just

20 your summary of what you believe the statements were?

21 A. A summary of what happened.

22 Q. Did you make any indication in your report of specific

23 statements attributable to Cherish Thomas?

24 A. There was one about emaciated. She didn’t know what

25 the definition of emaciated was.
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1 Q. Okay. Other than that?

2 A. I can’t recall.

3 Q. As well, you had indicated to the prosecutor in your

4 ‘response here that they wanted to surrender the horses.

5 Now, there was a telephone call, right?

6 A. Correct.

7 Q. Who was on the phone call?

8 A. Jason Markley.

9 Q. Did you speak with Cherish Thomas that day by

10 telephone?

11 A. I did not.

12 Q. And so she didn’t make that statement, right?

13 A. Correct.

14 Q. And did you speak with her in person when you went back

15 out to the residence?

16 A. I did not.

17 Q. She wasn’t present, right?

18 A. Correct.

19 Q. So she didn’t make that statement about surrendering

20 the horses, correct?

21 A. You’re correct.

22 MR. PICULELL: Just one moment, your Honor.

23 Q. Did you feel when you came onto the end of the roadway

24 there at the Thomas/Markley property that there were

25 circumstances where you had to act immediately to get
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1 onto the property?

2 JXA.. when I caine —— say that again.

3 Q. Sure. “Before you ha—ntered onto the property, did

4 you feel that the circumstances that you were observing

5 warranted entry onto the property regardless of what

6 the occupants may or may not do?

7 A. If they wouldn’t have been cooperative, then I would

8 have needed to get a search warrant to handle, you

9 know, dealing with the horse. Because, yes, it was

10 very thin. So, yes, the answer would be yes.

Ii Q.. Okay. So I understand search warrant procedure, but

12 was there any exigency, was there any exigency in your

13 mind?

14 A. The horse was bright. It was very thin, but it was

15 bright, so, no.

16 Q. Okay. Thank you.

17 MR PICULELL ‘That’s all I have.

18 THE COURT: Counsel?

19 MR. TARVIN: Thank you.

20

21 CROSS-EXAMINATION

22 BY MR. TARVIN:

23 Q. Officer Westberg, when you were there at the residence

24 of the Markleys on the first day, you indicated that

25 you took various statements from them, many of which
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are 0Jj yoir report; is that fair to say?

2 A. I didn’t include every single thing that we discussed,

3 correct.

4 Q. A lOt of the statements that you mentioned today are

5 not in your report?

6 A. Okay.

7 Q. I’m just asking. That’s a question.

8 A. I don’t think that.

9 Q. Is it true that in your testimony today many of the

10 statements ‘are present1y put in your own words that

11 you’re paraphrasing to some extent, the statements
—

t
- (

.n C- V’t- &,‘t

12 that —— 9

13 A. -Ne-

14 Q. -You ren-tparaphrasing things?

15 A. Yes.

16 Q. What does that mean?

17 A. That means that I’m making up —— I’m putting it

18 together in my own words.

19 Q. Well, when you indicated that Mr. Markley expressed in

20 some fashion that -- you said that -he----was over his

21 head. Are those the words that he used or ——

22 A. No, he never used it.

23 Q. Pardon me?

24 A. He never used that word, no.

25 Q. Didn’t you say earlier that he had used those words?
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1 A. No. I said I thought that he had felt he had got in

2 over his head. I thought that he felt.

3 Q. Okay. So you’re not saying that he said that he got

4 into something over his head?

5 A. No.

6 Q. When you were talking with him that day, the first day

7 that you were there, is it true that you gave

8 instruction to Mr. Markley about what type of feed that

9 you felt that he should or they should be, as a family,

10 feeding the horses?

11 A. I talked to the veterinarian who gave the

12 recommendation of feed, so I relayed that to them, yes.

13 Q. Did you have a discussion with Jason Markley about the

14 type of feed that would be necessary to feed to the

15 horse from that day going forward?

16 A. I’m not very educated on as far as exactly what to feed

17 a really thin horse like that, so I didn’t -- I only

18 gave him the information the vet gave me.

19 Q. And the instruction that you took from the vet was that

20 this Timothy hay from Reber Ranch would be a good thing

21 to do that particular day?

22 A. She said to go get something with more —-- higher

23 protein to it than the local grass. I mean, you can

24 look at the hay and see the difference.

25 Q. When you testified earlier that you asked Mr. Markley
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1 about the condition of the horse on the day that you

2 were there relative to the date they acquired the

3 horse, you said in your testimony that he said that the

4 horse hadn’t gotten any better. Do you recall saying

5 that?

6 A. Yes.

7 Q. Is that included in your police report?

8 A. I believe so.

9 Q. Are those the exact words that he used?

10 A. He said that the horse hadn’t gotten any better after

11 he increased the feed, uh—huh. So, yes.

12 Q. Is it just as accurate to say that he had told you in

13 fact that the horse’s condition was no different on the

14 day you were there versus the day that he acquired the

15 horse?

16 A. Yes.

17 Q. With respect to your responsibilities that Mr. Piculell

18 asked you about, your responsibilities at work, you

19 said that you’re in a circumstanceihere your

20 responsibilities are limited?

21 A. They’re not limited. If I come across a, you know, a

22 case where it could possibly be, you know, animal

23 cruelty level one, a felony, then I need to call my

24 sergeant and discuss it with him.

25 Q. It’s because you’re not generating police reports or
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1 writing police reports -—

2 A. I’m still writing reports. I’m still writing report.s.

3 Q. Criminal investigations?

4 A. I’m still writing reports, correct.

5 Q Do you recall testifying or stating in an earlier

6 interview that you were not’write up reports that could

7 ultimately be used in court?

8 A. I have to discuss —- I have to get ahold of my

9 sergeant, if that’s the case. So if I come across a

10 case where it’s going to be we could possibly end up in

11 court, we could end up in court on any case, but if I

12 come across one that’s a serious nature where it could

13 be animal cruelty one, then, yes, I’m supposed to call

14 my sergeant. And I’m still writing a report.

15 Q. Do you recall indicating in a previous statement that

16 you were to call another officer and have another

17 officer step in and write reports for you?

18 A. No. No.

19 Q. Or to take over the investigation?

20 A. I’m supposed to contact my sergeant.

21 Q. And exactly when did that become a restriction on your

22 employment activities?

23 A. When Dr. Mueller got the subpoena from your office, I

24 believe.

25 Q. A subpoena that asked for?
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1 A. For my personnel records.

2 Q. Personnel records regarding ——

3 A. Personnel records, correct.

4 Q, Relative to previous discipline and —-

5 A. Relative to any acts of dishonesty, correct.

6 Q. And you’ve been in that particular status before; is

7 that true?

8 A., No.

9 Q. Were you not put in that same restrictive status back

10 in 2008 when you were arrested and after you pled

11 guilty to a crime involving drugs?

12 A. I was taken out of the truck and put in a shelter, but

13 I wasn’t put on any kind of —- I couldnTtwrite reports

14 or anything like that while the case was going on.

15 Q. So coming back to the present then, the restriction

16 that requires that you contact someone else within your

17 agency should you come across something that looks like

18 it’s going to go to court for a serious case, someone

19 else would be called in. And the purpose of that is so

20 that you can avoid --

21 MS. HOLMGREN: Objection, your Honor. At this time

22 I don’t -— 11d ask that defense counsel ask a question.

23 THE COURT: Yeah, I was going to say, Counsel, it’s

24 getting to be a ——

25 MR. TARVIN: I was just going to ask a question.
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1 THE COURT: Well, go ahead. Make the question a

2 little shorter there.

3 Q. So the purpose of that is so that you don’t create

4 circumstances where you would be called upon to testify

5 in court?

6 A. That’s not true.

7 Q. That’s not true?

8 A. No. I didn’t get any information that said that.

9 Q. Okay. There is a rather significant difference between
t

10 seizure of horses and someone voluntarily1surrendering

11 it to you; is that right?

12 A. Yes.

13 Q. And when Mr. Markley called you to inquire about you

14 coming -— or making arrangements for you to take

15 responsibility for the horses, was it your assessment

16 that he was looking out for the best interest of those

17 horses in doing so?

18 A. Yes.

19 Q, Did you ever observe or did anybody ever say anything

20 to you while you were there at their home or engaged in

21 any conversation the next day where you became

22 concerned about intended or desired in any way harmful

23 to the animals or the horses that you investigated?

24 A. No.

25 MR. TARVIN: I have no further questions.
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1 MS. HOLMGREN: Thank you, your Honor.

2

3 REDIRECT EXAMINATION

4 BY MS. HOLMGREN:

5 Q. You’ve been asked some questions regarding criminal

6 investigation. Is that how you reference a call when

7 you first go out to check on an animal?

8 A. Never.

9 Q. And why is that?

10 A. Because we’re just checking on the welfare of the

11 animal, so it starts with the animal and we don’t even

12 look at any of the cases that way.

13 Q. Okay. So in your mind at that time, was it a criminal

14 investigation?

15 A. No.

16 Q. No. And when does it become in your mind a criminal

17 investigation, when you’re writing your report?

18 A. No —— I mean, I don’t know really when it’s -— I never

19 really looked at it that way. When the horse gained

20 weight from food, I guess is when we decided to send it

21 to the prosecutor.

22 Q. Okay. And when do you write reports after an incident

23 such as this?

24 A. I try to write them right away that day, but that

25 doesn’t always happen.
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1 (STATE’S EXHIBIT NO. 17 MARKED PRETRIAL.)

2 Q. Okay. dfficer Westberg, I’m going to show you what’s

3 been marked as State’s Exhibit 9 and State’s Exhibit

4 17. Can you identify what those exhibits show?

5 A. Yes, one of them is my officer’s narrative, and then

6 the other one is the notes that were placed into the

7 computer. Excuse me.

8 Q. Okay. I apologize. So State’s Exhibit 9 is your

9 narrative report?

10 A. Yes.

11 Q. And what’s State’s Exhibit 17?

12 A. Chameleon is the database that we use, and so these are

13 the notes that were placed in there probably, you know,

14 within the day, the day of, and then that’s a more

15 indepth report that was written a little later.

16 Q. Okay. So to the best of your memory, State’s Exhibit

17 17 was notes compiled the day of the incident?

18 A. Yeah, it should say on there exactly when it was put

19 in.

20 Q. Okay. And do you recall when you wrote State’s Exhibit

21 9?

22 A. Probably a week afterwards maybe.

23 Q. Okay. And how long is State’s Exhibit 9?

24 A. How long is that one?

25 Q. Yes.
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1 A. Four pages.

2 Q. Okay. And how long is State’s Exhibit 17?

3 A. A paragraph.

4 Q. Okay.

5 MS. HOLMGREN: Your Honor, the State would move to

6 admit State’s Exhibit 9 and 17 for pretrial purposes

7 only.

8 THE COURT: Any objection?

9 MR. PICULELL: N-e-

10 MR. TARVIN: No.

11 THE COURT: Granted.
, 5 t\

12 Q. Okay. ‘JLooking at State’s Exhibits 9 and 17, why is 9

13 so much longer?

14 A. Because it’s a more detailed report, so.

15 Q. Okay. And so is there information that’s not in 17

16 that’s in 9?

17 A, Yeah.

18 Q. And why would that be?

19 A. Because I had time. It’s all about time.

20 Q. Okay. And is there information that’s not contained in

21 your report that occurred at that time?

22 A. Yes.

23 Q. And why would you leave that information out?

24 A. Just that it wasn’t part of the -— I mean, it wasn’t ——

25 not that it wasn’t important, I guess, but just every
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1 tiny, little fine detail, I’d probably have a 20—page

2 report.

3 Q, Okay. And in your report do you give a lot of detail

4 about the horse?

5 A. Yes.

6 Q. And was that your primary focus at that time?

7 A. That was the focus, yes.

8 Q. Okay. And now going to the permission to enter the

9 property from Mr. Markley and Ms. Thomas. When Mr.

10 Markley -- when you asked questions of them, did you

11 usually direct your question to one of the other, or

12 was it an open-ended question?

13 A. It was open-ended, and they volunteered most of the

14 information.

15 Q. Okay. So when permission was given to you to come onto

16 the property by Mr. Markley opening the gate, did Ms.

17 Thomas say anything?

18 A. No.

19 Q. Now, did she make any gestures or did she reference you

20 coming onto the property in any way?

21 A. No, I mean, it was casual. I mean, we weren’t —— there

22 was nb confrontation going on or anything like that.

23 So, I mean, they opened the gate in kind of an

24 invitation to come onto the property.

25 Q. Okay. And while this was happening, were you
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1 continuing your conversation regarding the horse?

2 A. Yes.

3 Q, With both Mr. Markley and Ms. Thomas?

4 A, Yes.

5 Q. Okay. But he opened the gate?

6 A, Yes.

7 Q. Okay. And when he went to get the food, where was Mr.

8 Markley at that time?

9 A. Oh, when we went to go get the food at the feed store?

10 Q. Yes, at Reber Ranch.

11 A. He stayed at home.

12 Q. Okay. So Ms. Thomas went back with you?

13 A. Yeah.

14 Q. Do you recall if they closed the gate or locked the

15 gate when you left?

16 A. They had to close the gate, The horse was loose in

17 there, yeah.

18 Q. Okay. So the gate was closed?

19 A. Yeah.

20 Q. So when you went back to the property, who opened the

21 gate at that time?

22 A. Jason.

23 Q. Okay. And where was Ms. Thomas at this time?

24 A. I really don’t recall. I can’t recall exactly. In her

25 own car, so she probably was getting out of her car.
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1 can’t recall exactly.

2 Q. Okay. And were you helping with the food?

3 A. Yes.

4 Q. And that was the food that Ms. Thomas had purchased?

5 A. Uh-huh, yes.

6 Q. And did you carry the food onto the property?

7 A. I think we had to back my truck up and unload it. It’s

8 140—pound bales.

9 Q. Okay. So the gate was open for your truck to come onto

10 the property?

11 A. I can’t recall 100 percent. It was a while ago.

12 Q. Okay. And did Ms. Thomas come later when the food was

13 being unloaded?

14 A. She would have been right behind me. She didn’t stay

15 at the store. (P.

“ -

16 Q. Did either of them assist you in getting’the hay off

17 the truck?

18 A. They had to.

19 Q. Do you recall who assisted you?

20 A. I don’t. I don’t. I know we put it in the van. We

21 etht in the van.

22 Q. Okay. Oh, it was stored in the van?

23 A. Yeah.

24 Q. Okay. And some of the hay then went with the horse?

25 A. Yes.
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1 Q. Okay.

2 A. We might have even broke the bale open. I can’t recall

3 honestly, you know.

4 Q. Okay. Now, talking specifically from State’s Exhibit

5 9, which is your officer report, talking about

6 statements attributed to Ms. Thomas or Mr. Markley, can

7 you go to the bottom of Page 2 in your report. I

8 apologize. Let me ask you a question first.

9 A. Okay.

10 Q. Did Mr. Markley ever describe Alex as getting worse?

11 A. He actually did at one point.

12 Q. Okay. And did he say what he did in response to that?

13 A. He increased the food. ‘ He increased the food.

14 Q. Okay.

15 A. By an entire bale, I believe, per week.

16 Q. All right.

17 MS. HOLMGREN: Nothing further.

18 THE COURT: Anything?

19 MR. PICULELL: Thank you.

20

21 RECROSS-EXAMINATION

22 BY MR. PICULELL:

23 Q. Officer, when the prosecutor just asked you when they

24 opened the gate, when they closed the gate, she used

25 the plural pronoun and you responded. Are they both



WESTBERG — Recross 77

1 reaching simultaneously for the gate? They were both

2 opening the gate?

3 A. They were both there. I mean, I don’t recall both of

4 them having their hands on the gate, but they were both

5 right there.

6 Q. Okay. But who opened the gate, rna’am? -

7 A. Jason.

8 Q. Okay. And you said that Cherish Thomas was present?

9 A. Yeah.

10 Q. The very first time she was present, where was she?

11 A. Standing next to Jason.

12 Q. Standing next to Jason on the property?

13 A. Yes.

14 Q. Okay. And then the second time the prosecutor referred

15 she was present as well?

16 A. The second time ... the second time --

17 Q. When you came back with the feed.

18 A. Oh, yeah, I mean,J she came back from the feed store at

19 the same time I did, but I don’t recall exactly where

20 —— how we offloaded it or those fine details.

21 Q. Okay. And the first time she was present, you never

22 had any verbal contact or communication with her about

23 coming onto the property?

24 A. No.

25 Q. Okay.
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MR. PICtJLELL: Thank you.

2

3 RECROSS-EXAMINATION

4 BY MR. TARVIN:

5 Q. The shorter report, did we call that one No. 8? What

6 is that?

7 A. I don’t know. My report?

8 MS. HOLMGREN: That’s StateTs Exhibit 17.

9 MR. TARVIN: Pardone

10 MS. HOLMGREN: 17.

11 MR. TARVIN: 17?

12 Q. The shorter police report that you wrote, you know

13 which one I’m talking about?

14 A. Yes.

15 Q. Okay. When did you write that?

16 A. That was probably the day of. I mean, it says it on

17 there. I don’t know exactly. You’ll have to . ... it

‘ )

18 should be time—stamped. I

19 Q. I’m handing No. 17 to you. Are you able to look at

20 that and tell when that was prepared?

21 A. 4/9, it looks like. No, 4/8, it says here. It doesn’t

22 have the time stamp on there. I don’t know why. It’s

23 got Sergeant Morris’ time stamp on there, but not mine,

24 and this is my memo. I could look it up in the

25 database, but I don’t know exactly. It was within the
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1 day or the next day.

2 Q. How do you know that?

3 A. Because I had put that the horses were being

4 temporarily housed and that I had to go —— because I

5 had to have a sequence for every time I went to go feed
I’V’

6 i-e horses. So I had to put it in there by the time the

7 horses went to Reber Ranch. So it had to be the 8th or

8 the 9th.

9 Q. Well, are there also entries on that exhibit that make

10 reference to activity occurring as late as May 11,

11 2011? I guess on the second page I would direct you to

12 about two—thirds of the way down where --

13 A. Yes, that’s when somebody sent in an invoice, are you

14 talking about?

15 Q. What’s that say?

16 A. Ben and Jarrett Gogan (phonetic) invoiced Regional

17 Animal Services of King County on 5/17/2011 for $450

18 for boarding, caring and feeding from 4/12/11 to

19 5/11/11. Invoice from SAFE for Alex, chestnut gelding,

20 on 4/29/11 for $250 for board from 4/5 to 4/30.

21 Q. So you’re talking about something in this report in the

22 past tense saying that it occurred as late as May 11,

23 2011, so how could this report have been written and

24 completed on or about April 8th?

25 A. You can add notes to it. When we got those in and we
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1 got the actual invoices in, we put that into the

2 computer.

3 Q, Okay. And is this generated on a computer in your

4 vehicle?

5 A. No, it’s called Chameleon and it’s the database —- it’s

6 terrible. See, this is actually the first entry is

7 this bottom one, which should be at the top, obviously.

8 Q. Okay.

9 A. But that’s the first entry. That was t-he one that we

10 actually got the call in, you know, can you go on this

11 property to see the horse. He says in front of the

12 call ——

13 Q. And I don’t mean to interrupt. I’m just looking

14 primarily at dates. So in fact the latest date was

15 5/17; is that right?

16 A. I didn’t enter all those. That’s not me. The only one

17 I entered is the one that says JW.

18 Q. Can you hold that up for us.

19 A. See, left a message for RP to call back with further

20 details. I wrote that on 4/4.

21 Q. So what part of this report did you write?

22 A. Well, I just said.

23 Q. Can you hold up Page 1

24 A. SAC is not me.

25 Q. Hold up Page 1 --
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1 A. That’s me.

2 Q. Hold that up so everybody can see --

3 A. That’s me.

4 Q. -— and point at what you wrote on that page.

5 A. The entire thing.

6 Q, Okay. And I’ll flip to the second page, and what part

7 of that did you write?

S A. I wrote this part right here ——

9 Q. For everyone to see.

10 A. -— and this part. Sorry. That part, that part, that

11 part, that part, I did not write that. I wrote that.

12 I did not write that.’

13 Q. Okay. And how is this report maintained at the

14 department? Is it your computer in your car or

15 someone ——

16 A. No, it’s everybody. And then we have a database. We

17 all are linked together. But anybody can get in there

b t
“‘

18 and -—nybody who works for the agency can get in

19 there.

20 Q. So this is the running record of events occurring with

21 this case?

22 A. If somebody was to look up the case to see what’s going

23 on, they could see this is what’s going on. We don’t

24 do our officer’s narrative there because it prints up

25 like this. It’s very —— it’s terrible.



WESTBERG — Recross 82

1 Q. Okay. So this isn’t actually a report, this is your

2 activity card ——

3 A, Correct.

4 Q. —— it says at the top?

5 A. Yes.

6 Q. Okay. Well, with respect to the more lengthy report in

7 the exhibit, and that is No. 9, if I can approach and

8 hand that to you, is that —— kind of look at that for a

9 second.

10 When was that written?

11 A. I didn’t date it, so I can’t tell you exactly when it

12 was written. I don’t know the exact date that I wrote

13 that.

14 Q. Isn’t that important to write a date on something when

15 you write it?

16 A. Yes.

17 Q. Okay. Do you recall approximately when you wrote that

18 report?

19 A. I believe it was the following week.

20 Q. Why do you believe that?

21 A. Because I remember seeing in my truck and I wanted to

22 write it while everything was still fresh in my mind,

23 and so it was like the following week, I believe.

24 Q, And so you believe that?

25 A. Yeah, I can’t be for sure, though, because I didn’t
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1 date it.

2 Q. Well, how did you maintain the records or any notes or

3 whatever that you would have used to support your

4 memory as you wrote this report?

5 A. Just in my memory. That’s why I wanted to get it

6 written.

7 Q. So this is 100 percent based upon memory, this Exhibit

8 9; is that all from memory?

9 A. Yes, it appears it is, uh-huh.

10 Q. So what you’re saying is about, correct me if I’m

11 wrong, about a week after the event at their house,

12 without any notes you sat down and wrote this report?

13 A. Yes.

14 Q. This No. 9, and you didn’t sign it?

15 A. I did not sign it.

16 Q. And you didn’t date it?

17 A. And I didn’t date it, you’re right.

18 Q. And so is it possible that you could have made mistakefl

19 in various places in that report?

20 A. No, that report is accurate.

21 Q. It is?

22 A. Yes.

23 Q. Okay. Well, then, the one that we’ve identified as No.

24 17, was it written first or second?

25 A. This one was written first.
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1 Q. 17 was written first?

2 A. Yes.

3 Q. So if you had to rely heavily on one of those reports

4 for accurate information, if there happened to be

5 contradictory information, which one would you say is

6 the one I’d rely on?

7 A, This one, the one that I wrote first because I wrote it

8 that day.

9 Q. Okay. So what date and time on that exhibit do you say

10 that you went to the Markleys’ residence?

11 THE COURT: Counsel, which exhibit for the record?

12 MR. TARVIN: Oh, I’m sorry, No. 17, the short one.

13 Q. What does that say about when you went --

14 A. Oh, it says 2058.

15 Q. What’s that?

16 A. 2058.

17 Q. Translate that into regular time.

18 A. That is 8 —— no, 7 —— 8, 8 o’clock.

19 Q. Can you figure it out?

20 A. Yeah. I wasn’t there that late for sure, so.

21 You weren’t?

22 A. I was not there that late, I know that for sure.

23 Q. Did you document somewhere in writing the time that you

24 were actually there?

25 A. A log sheet, yeah.
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1 Q. Okay. Look at that other report that we’re calling No.

2 9.

3 A. Yeah.

4 Q. What does that say about when you arrived and started

5 your investigation?

6 A. Yeah, it says that I arrived at 1656, so as far as the

7 times go, that one is going to be accurate because I

8 would have grabbed my logsheet and looked at that to

9 write it. I’m not sure why that says 2058. It might

10 have been a typo.

11 Q. Based on [INAUDIBLE] if we were to rely on the most

12 accurate information, that would be No. 17?

13 A. Well, the exact time that I was there, I mean, I was

14 there on that day. The exact time is not, you know, I

15 know it was right before closing of Reber Ranch, so it

16 had to be this one right here. Because Reber Ranch was

17 closing as we arrived there and they close at like 5:30

18 or 6:00. So it would be this one, Exhibit 9.

19 Q. All right. You’re guessing that that’s the case?

20 A. Ybs, without my logsheet here, that’s correct, sir.

21 Q. Okay. Oh, were there any other officers from Animal

22 Control or law enforcement police officers, deputy

23 sheriffs, whatever, that participated in this

24 investigation and wrote police reports associated with

25 it?
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1 A. Officer Wheatley helped me move the horses, but I don’t

2 know if he wrote a report or not.

3 Q. I’m asking you if you know -- do you know if any other

4 officers wrote reports?

5 A. No. I don’t know.

6 Q. You don’t know?

7 A. I know Sergeant Morris wrote up the —— I can’t remember

8 what it’s called, but what we send to the prosecutors.

9 Q, And that isn’t true that that is basically a

10 word—for—word quote of your longer report that we’re

11 calling No. 9?

12 A. Yes.

13 Q. In fact, it just kind of looks like you pasted it; is

14 that true?

15 A. I didn’t read it.

16 MS. HOLMGREN: Objection, your Honor.

17 THE COURT: Sustained.

18 Q. You’ve seen that document that he wrote; is that true?

19 A. I didn’t read it.

20 Q. You didn’t read it?

21 A. Huh-uh.

22 Q. Then how come you said that it was the same, it said

23 the same thing?

24 A. Well, when you write that up, it’s a summary of the

25 longer report is what it is. So that’s how I know
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1 that.

2 Q. Who else would have relied on you for information?

3 MS. HOLMGREN: Objection.

4 THE COURT: Sustained.

5 Q. Did Morris ever participate in this investigation?

6 A. No.

7 Q. So as of about a week after the day that you were there

8 on the 8th, a week after, you wrote this report, the

9 longer of the two, was your participation finished with

10 this case?

11 A. Yes.

12 Q. You didn’t do anything else associated with this case?

13 A, No.

14 Q. You just turned it in to the supervisor, the chain of

15 command, whoever exists therein at Animal Control, and

16 it was in somebody else’s hands?

17 A, Correct.

18 Q. And is it accurate to say pretty much the next thing

19 you heard or knew about this case was when you started

20 getting called upon to come to court for this case?

21 A. Correct.

22 Q. And were you ever of the opinion when you finished up

23 your report there was something that was going to be a

24 crime?

25 MS. HOLMGREN: Objection.
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1 MR. TARVIN: I asked her.

2 THE COURT: She may answer the question if she can.

3 A. There was going to be a crime? I was kind of shocked

4 that they were charging a crime with it.

5 MR. TARVIN: No further questions.

6 MS. HOLMGREN: I have nothing further.

7 THE COURT: All right. You may step down.

8 THE WITNESS: Thank you, ma’am.

9 MS. HOLMGREN: Arid, your Honor, may Officer Westberg

10 be excused at this time?

11 THE COURT: She may. Thank you.

12 MS. HOLMGREN: The State has no more witnesses.

13 THE COURT: All right. All right. My understanding

14 this testimony is also for a 3.6 and a 3.5, correct?

15 MS. HOLMGREN: Yes, your Honor.

16 THE COURT: All right. I’m going to read the --

17 what we call the 3.5 warnings, if you will, to both of

18 the defendants, and then you may take a moment to speak

19 with your attorneys as to whether or not you wish to

20 testify.

21 All right. You may but need not testify at this

22 hearing on the circumstances surrounding these

23 statements. If you do testify at the hearing, you will

24 be subject to cross—examination with respect to the

25 circumstances surrounding the statements and with
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1 respect to your credibility.

2 If you do testify at the hearing, you do not by so

3 testifying waive your right to remain silent during the

4 trial. If you do testify at the hearing, neither this

5 fact nor your testimony at the hearing shall be

6 mentioned to the jury unless you testify concerning the

7 statements at trial.

8 And with that, if each of you would want to speak

9 with your attorneys about whether or not you plan on

10 taking the stand at the 3.5/3.6 hearing.

11 MR. PICULELL: We’re ready to give testimony.

12 THE COURT: All right. Why don’t we have your

13 client then take the stand at this time.

14 MR. TARVIN: Your Honor, may I have one moment to

15 ask Mr. Piculell a question?

16 THE COURT: Sure.

17 MR. PICULELL: Thank you, your Honor. We call

18 Cherish Thomas.

19 (CHERISH THOMAS SWORN.)

20

21 DIRECT EXAMINATION

22 BY MR. PICULELL:

23 Q. Ms. Thomas, while she’s doing that, can you please

24 state and spell your full name.

25 A, Cherish, C-h-e-r-i—s-h, Thomas, T-h-o—m-a--s.
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1 (DEFENDANTS’ EXHIBITS NOS. 18 AND 19 MARKED PRETRIAL.)

2 MR. PICULELL: Thank you.

3 Q. And current mailing address for you, ma’am, would be

4 what?

5 A. Mailing address, P.O. Box 8892, Kent, Washington 98042.

6 Q. Okay. Who do you reside there with, ma’am?

7 A. At my permanent residence, I reside with my husband.

8 Q. Okay. And the location of that is?

9 A. That is 29341 - 140th Avenue Southeast, Auburn,

10 Washington 98092.

i1 Q. Okay. I’m going to show you a number of items. Do you

12 understand what that illustrates or depicts?

13 A. I do.

14 Q. And what does it illustrate or depict?

15 A. This is the first private road coming up to our house.

16 Q, Coming up -- ITm sorry?

17 A. This is the first private road on the way to our house.

18 Q. Okay.

19 THE COURT: Which exhibit is that, Counsel? I

20 apologize.

21 MR. PICULELL: That was 10, your Honor.

22 THE COURT: Thank you.

23 Q. Exhibit No. 11, do you recognize what that depicts?

24 A. Yeah, this is the second road, the second private road

25 that comes to our house from right down here.
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1 Q. Okay. Does that accurately depict the conditions that

2 were existing at the time of this event as well as now?

3 A. Yes.

4 Q. Okay. Exhibit No. 12, do you recognize what that

5 indicates, ma’am?

6 A. Yes, this is the turn between the two roads.

7 Q. Okay. Does it fairly and accurately depict the

8 condition approaching your property?

9 A. Uh-huh.

10 Q. I’m sorry, yes or no.

11 A. Yes.

12 Q. Exhibit No. 13, do you recognize that, ma’am?

13 A. Yes, this is the same road here as 11, just farther

14 back.

15 Q, Okay.

16 A, Right when you get onto the private road.

17 Q. Okay. So just a little different vantage point but the

18 same road?

19 A. Yes, uh-huh.

20 Q. I’m sorry, yes or no.

21 A. Yes.

22 Q. Does it fairly and accurately depict the conditions as

23 they are existing?

24 A. Yes.

25 Q. Okay. Exhibit No. 14, do you recognize that, ma’am?
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1 A. Yes.

2 Q. And what does that depict?

3 A. And this is the second road after you take that

4 right-hand turn coming to our house.

5 Q. Okay. Does it fairly and accurately depict the

6 conditions then as they’re existing?

7 A. Yes.

8 Q. Exhibit No. 15, what does that indicate, ma’am?

9 A. This is the paved road prior to the private roads that

10 come up to the property. You can see the private road

11 starting here.

12 Q. Okay. And so Exhibit No. 15, is that the last public

13 street or public road?

14 A. Yes.

15 Q. Okay. And what is the distance from that location to

16 your property, approximately?

17 A. Maybe 600 yards.

18 Q. 600 yards?

19 A. Pm really bad with --

20 Q. How long does it take to drive it?

21 A, Maybe a minute.

22 Q. Maybe a minute to drive it?

23 A. To do both roads, to do both turns.

24 Q. Okay. Is it all private road from where 15 [goesj

25 through your property?
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1 A. All private roads. 15 through —— yeah, private roads

2 here on 15.

3 Q. Okay.

4 A. So part public and part private on 15.

5 Q. Do you share that road with anyone else?

6 A. 15?

7 Q. Any road?

8 A. Yes.

9 Q. Okay. And is that roadway marked with any restrictions

10 in terms of no trespass or private property, anything

11 like that?

12 A. Yes.

13 Q. Okay. And where is that marked?

14 A. That is on this first road here just after you come off

15 of the public roadway. You come onto the private road

16 and it says Private Road.

17 THE COURT: Which exhibit, Counsel, is she referring

18 to for the record? Keep in mind, everything is being

19 recorded, so we need to ——

20 A. No. 10 is the one with the sign.

21 Q. No. 10 is the one with the sign?

22 A, Yeah.

23 Q. And I’m handing you 18, Exhibit No. 18. Do you

24 recognize that, ma’am?

25 A. Uh-huh.
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1 Q. Yes or no.

2 A. Yes.

3 Q. And what does that indicate?

4 A. That is essentially the same picture as No. 10.

5 Q. Okay.

6 A. So still not the Private Road sign.

7 Q. Okay. And you can see that depicted in 18?

8 A. Yes.

9 Q. Fairly and accurately depict the conditions in there?

10 A. Yes.

11 Q. Exhibit No. 19, do you recognize that, ma’am?

12 A. Yes.

13 Q. And what does that depict?

14 A. That is our front gate.

15 Q. I’m sorry?

16 A. That’s our front gate.

17 Q. That’s your front gate?

18 A. Yes.

19 Q. Is there any indication of restriction on the use of

20 the land?

21 A. Yes, there’s a Private Property sign on the gate.

22 Q. Okay. And thatts posted on the gate that abuts your

23 property?

24 A. Correct.

25 Q. Is that your gate?
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1 A. Yes, this is our gate and our fence.

2 Q. Okay. Ma’am, I’m handing you Exhibit No. 16, which I

3 think was previously testified to. Do you recognize

4 what that indicates -— or, I’m sorry, what that

5 illustrates?

6 A. Yes, that’s our fence.

7 Q. And does it fairly and accurately depict the conditions

8 as they’re existing?

9 A. Yes.

10 Q. Okay. When the officer came up to the residence, who

11 was present in terms of the adults?

12 A. Myself and my husband.

13 Q. Okay. And what first happened when the officer came up

14 to the residence?

15 A. We approached the gate and she said she was there to

16 check on skinny horses. She had gotten two anonymous

17 phone calls, she said, from Enumclaw to check out

18 skinny horses and she started —— she saw the horse kind

19 of —— he was coming up towards the gate and she saw him

20 and she started saying -— was becoming very emotionally

21 upset looking at the horse and saying that: Oh, my

22 gosh, open the gate, I need to get in, I need to see

23 this horse. Open the gate now. And so she grabbed the

24 closure to the gate and she started shaking it, trying

25 to open it, and we were both pretty scared about what



THOMAS - Direct 96

1 was going on. And so my husband -- I stepped back and

2 my husband opened the gate because she was being so

3 demanding to get on that we felt that we had to let her

4 onto the property.

5 Q. Now, did she ask your husband’s permission to enter

6 onto the premises?

7 A. No, she said: Let me in, I need to see the horse.

8 Q. Okay. And how many times did she say that? Was it a

9 singular time, or was it multiple times?

10 A. It was multiple. I don’t know how many, but it was ——

11 it was several times.

12 Q. Okay. And did your husband have any reaction between

13 the different demands to be let onto the property?

14 A. He looked worried. He looked scared. And now she was

15 shaking the gate, shaking the latch and he came over

16 and unlatched it, I believe.

17 Q. Okay. Other than that, has she communicated with you

18 at all? You’ve obviously heard her testimony and said

19 it was casual. Did you have any discussion with her?

20 A. At this point?

21 Q. Yes.

22 A. No, only to indicate who we were. She had asked who we

23 were, and then she saw the horse and she wanted on the

24 property.

25 Q. Okay.
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1 A. That was it at that point.

2 Q. Okay. You said she was jiggling with the latch locked,

3 or is it just secure?

4 A It’s just secure.

5 Q. Okay. And did you assist in opening the gate?

6 A. No.

7 Q. And did she request your particular permission to enter

8 onto the property?

9 A No.

10 Q. Okay. And whose property is that; do you live there?

11 A. I live there, yes.

12 Q., Okay. The other adult that you live there with is who?

13 My husband.

14 Q. Okay. And his last name is?

15 A, Markley.

16 Q. Okay. You’re married?

17 A. Yes.

18 Q. Cohabitating at that residence?

19 A. Correct.

20 Q. Okay. And she identified both of you from the other

21 side of the gate prior to this event occurring?

22 A. Correct.

23 Q. Okay. And how would you describe her? You’ve seen her

24 today testify. How would you describe her deportment

25 and demeanor; what was she like?
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1 A. When she first entered onto the property, first started

2 shaking the latch and then entered onto the property,

3 she was very emotionally upset, running around saying:

4 Oh, my gosh, you’re abusing this horse. Oh, my gosh,

5 you’re abusing this horse. And going around this

6 driveway area right in here ——

7 Q. Okay. What exhibit are you looking at?

8 A. Exhibit 19.

9 Q. Okay. She was going around the driveway area on the

10 outside of the property?

11 A. No, on the inside.

12 Q. On the inside of the property?

13 A. Correct.

14 Q. Okay. Now, did she have any communication with you

15 regarding rights advisement and tell you that things

16 that you say could be used against you in a courtroom?

17 A. No.

18 Q. Okay. Did she identify herself as a law enforcement

19 officer?

20 A. She just said she had gotten a call on skinny horses.

21 Q. Okay. Now, you said she was agitated?

22 A. She was agitated.

23 Q. Okay. Did she say anything in particular to you about

24 her experience investigating these types of things?

25 A. Her experience? No.
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1 Q. Did she show you any images of other investigations

2 that she had conducted that was making her mad?

3 A. She did. She brought me up to the side and she had my

4 husband go get something and she pulled up video

5 footage on her celiphone of another case that she was

6 apparently working on of a horse with very long hooves

7 and it couldn’t walk, it was on the ground, and the

8 hooves were really long and like a boat. And she was

9 saying that when she saw this horse that she knew these

10 people were hurting the horse, she felt bad for the

11 horse, she was so angry with the people that she had to

12 distance herself from the people that owned that horse,

13 go back to her car because she was going to hurt them.

14 She wanted to hurt them because they were hurting this

15 horse. And she said: Your horse is the worst horse

16 I’ve ever seen.

17 Q. Okay.

18 A. I was very scared.

19 Q. Okay. So she showed you video images of another

20 investigation where she was very mad?

21 A. Yes.

22 Q. Okay. And what reaction did that have on you?

23 A. I was terrified. I don’t know, you just sort of like,

24 oh, my gosh, what is she trying to say, that I’m

/ l -

25 hurting my horsed’
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1 Q. Now, you’ve heard her testimony concerning the entry

2 onto the property and taking pictures, images, of Alex

3 and Hebrow, I guess it is?

4 A. Hebow (phonetic).

5 Q. Hebow. And what occurred prior to that; did she ask

6 your permission?

7 A. To take photos?

8 Q.

9 A. No.

10 Q. Okay. Now, you heard her testimony concerning

11 conducting an examInation of Alex, right?

12 A. Correct.

13 Q. Did she ask anyone’s permission in order to ——

14 A. She did not. She was — she just brought out the

15 measuring tape and was measuring him, showing us, you

16 know, what his condition really was, and then she also

17 did the same to Hebow to compare the two horses.

18 Q. Did she ask your husband’s permission or your

19 permission in order to conduct that investigation?

20 A. No. No. She was just doing it.

21 Q, Okay. Did you ever consent in your contact with her to

22 her entry onto the property at the initial time?

23 A, No.

24 Q. And were you ever requested permission on the initial

25 time?
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1 A. No.

2 Q. In your presence, did the officer contact her sergeant

3 for direction on the investigation?

4 A. She did. She called her sergeant.

5 Q. Okay. And what happened there? Were you present?

6 A. We were present in this front area which is on Exhibit

7 19, and she was actually on the other side of the

8 fence. She was outside the property when she contacted

9 her sergeant. So we didn’t hear their conversation.

10 But she came back to us and she said I just contacted

11 my sergeant and he told me to put the fear of God into

12 you. And then she tapped her belt.

13 Q. And what did you think when she tapped her belt?

14 A. I thought that there was a firearm on her belt because

15 she looked like a police officer and it looked like she

16 was tapping her gun.

17 Q. Okay.

18 MR. PICULELL: Move for admission of Exhibits 10

19 through 16 and 18 and 19.

20 THE COURT: Any objections?

21 MS. HOLMGREN: Your Honor, 10 and 18 are the same.

22 THE COURT: Counsel, would you take a look at 10 and

23 18 and let me know if those are ——

24 THE WITNESS: One’s a closer view of the sign, and

25 one’s a farther view.
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1 THE COURT: Okay. I will admit Exhibits 10 through

2 16 and 18 and 19.

3 MR. PICULELL: Thank you. No additional questions

4 of this witness.

5 THE COURT: All right. Counsel, do you have any

6 questions of this witness?

7 MR. TARVIN: Yes, your Honor. Thank you.

8

9 CROSS-EXAMINATION

10 BY MR. TARVIN:

11 Q. As you interacted or observed, I guess I should say,

12 Officer Westberg, did her level of energy or excitement

13 seem normal?

14 A. No.

15 Q. Why?

16 A. I had never seen anybody act like that as a police

17 officer. I thought she was a police officer. And she

18 was running around the front yard saying: You guys are

19 abusing this horse. Oh, my gosh, you1re abusing this

20 horse. She was yelling it at us. And it was very

21 frightening.

22 Q. And when you described that interaction, you were

23 raising your hands. Is that you raising your hands, or

24 was she doing that?

25 A. No, she was raising her hands running around that front
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1 area. I don’t know what exhibit it is. Is it 19 with

2 the gate?

3 Q. Was her demeanor ever as, I guess, calm and subdued as

4 it was here today in court back on the 8th?

5 A. I would say towards the end of our visit after she was

6 running around accusing us of abusing the horse, we

7 were explaining to her, you know, how we had only had

8 the horses a short time and basically what she had

9 presented, that we had the horses a short time. Alex

10 was —- we were told was old when we got him, and that’s

11 how he was supposed to look, so we didn’t really know

12 any different. And by the time she had seen all that

13 and she was calmed down So by the end of the vlslt,?(
I

14 she was more calm.

15 Q. Thank you.

16 THE COURT: Anything else?

17 MR. TARVIN: No, thank you.

18 THE COURT: Go ahead.

19 MS. HOLMGREN: Thank you, your Honor.

20

21 CROSS-EXAMINATION

22 BY MS. HOLMGREN:

23 Q. Ms. Thomas, it’s your testimony that Officer Westberg

24 did not identify herself?

25 A. Correct.
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1 Q. He did not tell you that she was with Regional Animal

2 Services of King County?

3 A. She said she was there for investigation of skinny

4 horses.

5 Q. Okay.

6 A. So she may have said I am from Animal Control. For me,

7 like when you answer the phone, you know, and someone

8 says this is da, da, da, da, da, you know, can I help

9 you, da, da, da, da, da, I don’t believe. So she may

10 have said I’m from Animal Control, but I don’t remember

11 that. I just remember she said: I got a call on

12 skinny horses.

13 Q. Okay.

14 A. Two calls.

15 Q. So she may have identified herself, but you do not

16 remember?

17 A, I do not remember that.

18 Q, Okay. Do you know the difference between an Animal

19 Control officer and a police officer?

20 A. No.

21 Q. Okay. Did you see her truck?

22 A. Yes.

23 Q. Did you see markings on her truck?

24 A. No.

25 Q. Okay. So you didn’t see any markings that identified
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1 that she was from Animal Control?

2 A. No.

Q. Okay. Did you eg-n±-z-e the uniform that he was

4 wearing?

5 A. I saw like a police officer’s uniform.

6 Q. Okay. But so you didn’t notice any difference between

7 her uniform and a police officer’s uniform?

8 A. I didn’t notice.

9 Q. Okay. So you didn’t notice that she had a patch on her

10 uniform that said Animal Control?

11 A. No.

12 Q. Okay. And you believed she had a firearm?

13 A. Yes.

14 Q. And I explicitly note in your declaration filed by

15 defense counsel that you said she tapped her belt

16 holster which contained a firearm. So did you see a

17 firearm?

18 A. I believe I saw a firearm.

19 Q. Okay. But did you see her uniform today?

20 A, Yes.

21 Q. So you believe on that date she had a firearm?

22 A. Yes.

23 Q. Okay. And you saw that firearm?

24 A. I saw —- there was something on her belt there where a

25 firearm would be.
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1 Q. Okay. But did you see a gun?

2 A. I saw what I thought was a firearm, yes.

3 Q. Okay. But you don’t know if it was a firearm or not,

4 you thought it was a firearm?

5 MR. PICULELL: Objection; asked and answered.

6 THE COURT: Overruled. She may answer the question.

7 Q. I’m asking if you saw a gun. It’s in your statement

8 you say that you saw a gun, not what you thought to be

9 a gun. So did you see a gun?

10 A. I believe it was a gun, yes.

11 Q. Okay. And she tapped a gun?

12 A. Yes.

13 Q. Okay. And what did you think when she did that?

14 MR. PICULELL: Objection; third time.

15 THE COURT: Overruled.

16 A. I was scared.

17 Q. Okay. You were scared because she was tapping the gun?

18 A. I was —— yeah, she was threatening me, saying basially

19 you need to do --

20 Q. How was she threatening you?

21 A. By tapping her gun.

22 Q. Okay. And was she making any verbal threats?

23 A. She said: My sergeant told me to put the fear of God

24 into you.

25 Q. Okay. And you interpreted that as a threat?
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1 A. Yes.

2 Q. Okay. Was that before or after you went to the feed

3 store?

4 A. I believe it was before we went to the feed store.

5 Q. Okay. But you went with her to the feed store?

6 A. Idid.

7 Q. In a separate car?

8 A. Yes.

9 Q. Why?

10 A. Because I had to pay for the food.

11 Q. Okay. And you wanted to get food for the horse?

12 A. Yes, uh-huh.

13 Q. And had you purchased food for the horse before?

14 A. I don’t believe I had purchased much. It was my

15 husband that did all the purchasing and -- I might have

16 been present a couple of times when he purchased the

17 food.

18 Q. Okay. So why did you go and not your husband?

19 A. I don’t remember. We had discussed it and I think he

20 was going to stay with the kids and the horses, open

21 the gate and everything. Reber Ranch is really close,

22 so.

23 Q. Okay. So did you feel that you had to go with her?

24 A. Yes.

25 Q. Okay. Why?
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1 A. I just feel that she was —— I was very frightened and I

2 felt like I needed to comply with whatever was asked of

3 me.

4 Q. Okay. And when you were speaking with Officer Westberg

5 during this entire conversation, were you telling her

6 about the horses?

7 A. Iwas.

8 Q. Were you volunteering that information or was she

9 asking you questions?

10 A. A lot of it was volunteered because she was running

11 around telling us that we were abusing a horse, that we

12 were animal abusers, and I was trying to tell her we

13 weren’t.

14 Q. Okay. So did you tell her that you got horses because

15 you thought it would be fun to ride them up and down

16 the driveway?

17 A I thought we --- I don’t know about riding up and down

18 the driveway, but we thought it would be a fun family

19 project to have some horses.

20 Q. Okay. And did you tell her that one of the horses,

21 Alex, was older and Hebow was 14 years old?

22 A. When we got the horses, we were told that one was

23 around 14 or 15 which was Hebow, and then we were told

24 one was an older horse, and I don’t remember if they

25 told us exactly how old he was. I think they indicated
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1 he was somewhere around 25.

2 Q. Okay. And did you tell her that the previous owner had

3 said that Alex had always looked underweight?

4 A. The previous owner said that Alex was an old horse and

5 that is how old horses look.

6 Q. Okay. And did you tell her that the previous owner had

7 said he needed two pads to put on Alex to ride?

8 A. Yes. The previous owner said his backbone sticks out

9 so much you have to have two pads to ride the horse.

10 Q. Okay. And had Officer Westberg asked you about the

11 previous owner?

12 A. Had she asked me about him? I don’t believe so.

13 Q. Okay. Do you recall telling her you don’t recall who

14 the previous owner was?

15 A. Yeah, I think so. I think I did say that, yes.

16 Q, Okay. Did you talk to Officer Westberg about a farrier

17 who came out to ——

18 A. I did, yes.

19 Q. Okay. And do you recall that farrier’s name?

20 A. Not at the moment. I could probably think of it,

21 but --

22 Q. Do you think it would help your recollection to look at

23 Officer Westberg’s report in regards to your statement?

24 A. Yeah, if you could just show me where the farrier is.

25 I know it’s Eric Adams, yes.
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1 Q. Okay. Thank you. And did you tell Officer Westberg

2 any comments made by Mr. Adams?

3 A. Idid.

4 Q. And what were those comments?

5 A. He had said that the horse was emaciated when he came

6 over to shoe them.

7 Q. Okay. And did you tell Officer Westberg you had been

8 confused by that; you didn’t know what that meant?

9 A. That is correct.

10 Q. Okay. You described her as running around the

11 property. You had referenced a specific photograph.

12 Do you recall which photograph that was?

13 A. I believe it was 19.

14 Q. Okay.

15 A. It’s the one with the gate.

16 Q. And showing you what has been marked Exhibit 19,

17 previously admitted, can you just point out, if you can

18 hold this up, where was she running around?

19 A. Well, it’s kind of out of the picture, but inside the

20 gate and she probably would have been like up in here

21 but then all of the way back.

22 Q. Okay. And she was —- was she purposeful, was this

23 jogging around, did it look like she was searching for

24 something?

25 A. No, she was running around the property throwing her
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1 hands up like: Oh, my gosh, you guys are abusing this

2 horse. Running around the property.

3 Q. Okay. How long did that last?

4 A. She probably went around three or four times.

5 Q. Like in a circle, like running laps with her arms up?

6 A. Not up the whole time. She was kind of like every once

7 in a while: Oh, my gosh, you’re abusing this horse.

8 And she’d go around the property and kind of come back,

9 you know.

10 Q. Okay. And how long did that last? I’m sorry, I

11 apologize if I asked you previously.

12 A. Maybe 30 seconds or I don’t really know.

13 Q. She did about five laps in 30 seconds?

14 A. That’s not a huge area. And there was a horse in

15 there, so.

16 Q. Talking about the --

17 A. Yeah, the part where she was running around was maybe a

18 little bit bigger than this area. Maybe this area

19 here, including back up here.

20 Q. Okay. And when she examined the horse, was she still

21 acting frantic? Or you said she had calmed down more

22 towards the end?

23 A. She did.

24 Q. Okay. Was she calm when you went to Reber Ranch?

25 A. Yes.



THOMAS — Cross 112

1 Q. Okay Was she calm when she was examining the horse?

2 A. Yes.

3 Q. Was she calm when she was taking photographs of the

4 horse?

5 A. No.

6 Q. No. And did the photographs happen -- when did that

7 happen?

8 A. That was pretty soon after she came in.

9 Q Okay. So that happened at a different point in time

10 than the examination?

11 A. Yes.

12 Q. Okay. And did she ask you if she could take

13 photographs?

14 A. No.

15 Q. No. And did you ever make any statements to her about

16 the photographs she was taking?

17 A. No.

18 Q, Okay. And you’re saying that after you had kind of

19 explained what had happened, she calmed down. When did

20 she show you the video?

21 A. Before she took the pictures.

22 Q, Okay. So after she had been running around and before

23 or after your conversation with her regarding the

24 horses?

25 A. The conversation of how we got them and everything?



THOMAS — Cross 113

1 Q. Yes.

2 A. The video was before that.

3 Q. Okay. So she got onto the property, was running around

4 and then she came over to you and showed you the video

5 before any further conversation?

6 A. Yes.

7 Q. Okay. So your testimony is that all of the

8 conversation pretty much happened inside your property?

9 A. Yes.

10 Q. Okay. Do you recall how long she was sitting in her

11 car outside?

12 A. Maybe 30 seconds to a minute.

13 Q. Was she out of her car when you first saw her, or was

14 she inside?

15 A. She was out of her car.

16 Q. Okay.

17 A. When we came to the gate, she was already out of her

18 car.

19 Q. Okay. And where was Alex at that time?

20 A. He was right on the other side of the gate.

21 Q. Okay. So could you see Alex from outside the property

22 at that point?

23 A, Yes.

24 Q. Okay. And did Alex come up and did she touch Alex?

25 A, She did.
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1 Q. And was she frantic at that time as well?

2 A. That’s when she started becoming frantic.

3 Q. Okay. So at that point before then she had been okay,

4 but once she touched Alex that’s when it -—

5 A. She was what I would describe as [INAUDIBLE] coming up

6 to the gate.

7 Q. Okay.

8 A. And then after she had touched Alex is when she

9 demanded to get on the property.

10 Q. Okay. So it’s your testimony that she also measured

11 and scored Hebow?

12 A. Yes.

13 Q. Okay. Did you at any time ever ask her about assisting

14 in finding other homes for the horses?

15 A. I did not.

16 Q. Okay. Did you ever ask her advice about how to care

17 for these horses?

18 A. I don’t believe so.

19 Q. Okay. Did you ever express concern for the condition

20 of the horses?

21 A. Yes.

22 Q. Specifically for Alex?

23 A. Yes.

24 Q. Were you concerned because you thought he was getting

25 worse?
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1 A. I was concerned after she was telling us about his

2 condition and that it was very serious. I was

3 concerned for the horse.

4 Q. Okay. So you weren’t concerned prior to that?

5 A. Yeah, I was concerned prior to that.

6 Q. Okay. Were you concerned for the horse prior to her

7 coming to see?

8 A. Yeah, I would say we were.

9 Q. Why were you concerned?

10 A. Because the shoer had said that he was emaciated, so --

11 MR. PICULELL: Your Honor, I would object. I’m not

12 sure how this is relevant to a suppression for 3.5.

13 THE COURT: It’s relevant. I will allow it. I

14 assume that’s your objection. Overrule the objection.

15 You may proceed.

16 A. So my husband was trying to feed the horse more food

17 and seeking, you know, different foods to feed him so

18 that he would get better in weight.

19 Q. Okay. And did you notice a difference?

20 A. He seemed to be getting better and then my husband had

21 fed him some beet pulp and that didn’t sit well with

22 the horse and then he got worse after the beet pulp,

23 so.

24 Q. Okay.

25 THE COURT: Ms. Holmgren, it’s after 12:00, so ——
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1 MS. HOLMGREN: Your Honor, I’m done.

2 THE COURT: Okay. Why don’t we go ahead and we’ll

3 reconvene tomorrow. And I think we can do that at

4 9 o’clock. All right. See you then.

5 (PROCEEDINGS ADJOURNED.)

6
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PROCEEDINGS

DECEMBER 5, 2012

3

4 THE COURT: All right. I think we had a witness on

5 the stand, if I recall correctly. Please come on back

6 up, and I will simply remind you that you are still

7 under oath.

8 And with that, you may proceed.

9 MS HOTJMGREN I had concluded my examination
r1d I

10 THE COURT j I’m sorry I had you take a walk for no

Ne, f& Th2_1 2
11 reasofl at all. Please have a seat.

12 MR. PICULELL: And, your Honor, no additional

13 witnesses Q bk11 c
1 J

%

_________

14 THE COURT: All right.4ny witrrcoo-?- Your client

i
15 is not going to take the stand, just.4e carification

MR. TARVIN: corec. qok 7. ii: 3 9:aI:
A

. 17 THE COURT: Okay. All right. Anything further
A

r fY7(BJq terms of witnesses’ 44oI ir L3v\
,-, —

19 MS. HOLMGREN: I have nothing further, your Honor.

20 THE COURT: All right. Are the parties ready to

21 make their argument s to both the —— I want to clarify

22 one thing.V For purposes of the 3.5, I want to make

23 sure I understand correctly, am I hearing that the

24 defendants want statements, you want them suppressed;

25 is that correct? The only reason I ask is some of the

1

2
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I statements I just want to make sure that that’s what
,

the issue is4/ I want to make sure before I hear

3 argument that my understanding is that you want

- statements suppressed. , —

cUCl tAifl

5 44R—W1: Your Honor, regarding Mr. Thomas, the

6 prosecutor had initially filed in the trial brief that

7 she was striking the 3.5. I recognize that probably I
oR !-J

8 the bulk of those statementsor at least NIBErEj of

9 them are self—serving hearsay normally excluded.

10 When the 3.5 was initiated, I think the thrust of

the defense position is that there aren’t statements

12 with the exception of the emaciated statement that were

13 direct statements of Ms. Thomas. The remainder of the

14 testimony was a summary of statements and those

15 statements I think are nonstatements and additionally
F Ifrom that a statement against interest under :b 5.

17 So that’s essentially the thrust of my examination of

18 the officer on that.

19 THE COURT: Okay. We1l,”I think the State is having

20 a 3.5 because —— go ahead.

21 MS. HOLMGREN: Let me clarify. The State - I’m

22 unsure of where that came from. The State had not

23 intended to strike the motion and had explicitly given

24 case law and the trial memorandum supported the

25 addition of these statements.
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1 I think there were a number of statements that were
jVt ZLjQ

2 general in regards to who gave them, Awec37 when Ms.

3 Thomas testified she clarified several statements, she

4 acknowledged making them to the officer voluntarily4 cj Y

5 and I canspecify those ses asfr” 9 ‘1

6 THE COURT: Well, I think maybe what I should do

7 then rather than ask you for clarification, I just had

8 some confusion because a nunber of the statements did

9 seem self--serving, if you will4and I not talking

-LJ-’
10 about how the court is going to rule orVI’xn not I -

11 applying any law to it. So I just wanted to make sure

12 that pretty much all the statements that were testified

13 to are on the table. I’m not hearing argument right

14 now, but I just want to make sure that’s what the

15 defense is asking this court t this time to suppress.
j c\-\ ‘

16 MR PICULtLL YYour Honor, it1s the prosecutor’s I ‘7
j C C,VL

17 burden to noteh—and have the cOurt determine what

18 statements are potentially admissible We are simply
CC)4i + L<&h4i

19 identifying based upon that presentationVithat some of
4cIfr ‘j;

20 these statements are poblematical tin terms of their”——
Cjc’ lIY1o’ I eJ&1-

21 THE COURT V Okay A1l right So 11m going to makefr

22 the presumption then if we’re doing a 3 5 statement or

23 3.5 hearing that the court will make the determination

24 and I’ll go ahead and hear from the State then.

25 MS. HOLMGREN: On 3.5 only?
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1 THE COURT: No, 3.5 and 3.6.

2 MS. HOLMGREN: Okay.

3 THE COURT: But why don’t we do one and one jusL. for

4 my note sake and so I can make a decent ruling for the

5 record.

6 MS. HOLMGREN: Right, and I would appreciate giving

7 the 3.6 as a motion for defense.

8 THE COURT: Correct.

9 MS. HOLMGREN: In regards to the 3.5 statement, the

10 State does feel that they were voluntary and

11 noncustodial statements.

12 Regarding whether or not some of them are

13 self—serving, the State can’t say at this time whether

14 or not all of these statements will be offered at

15 trial, however, neither of these defendants were under

16 arrest, their movements were not restricted in any way,

17 based on the testimony by Officer Westberg. They were

18 free to go. And Ms. Thomas also designated that the

19 statements that she gave to the officer were voluntary.

20 A lot of them were not even in response to specific,

21 questions. So this was an open dialogue regarding the

22 horses. The State would ask that all of the statements

23 testified to by the officer and by Ms. Thomas be

24 4 admitted.

25 THE COURT: All right.
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1 MR. PICrJLELL: Your Honor, at the risk of repeating

2 myself, it’s the same position. I think the only

3 statement that was attributable to Ms. Thomas was the

4 statement about emaciation. The rest of the testimony

5 from the officer used the pronoun “they.” And

6 obviously they are not making the statements. I thirk

7 Mr. Tarvin identified in further cross’lthe report the

8 date it was written and that it was written without

9 notes, and there’s no direct statement of Ms. Thomas

10 except that initiated statement that potentially could

11 be eVstatemnE t and the issues about

12 custody. She clearly wasn’t in custody and was on her

13 property pursuant to the interrogation that occurred,

14 and so with that I suggest to the court that the only

15 statement that would qualify for Ms. Thomas is that

16 statement about the initiation.

17 7j7 TH1 COURT All right

th il,(} -/I4i MR. TARVIN: INAtIDLE The origin of it is

I / /( /
hearsay. The origin is a farrier who came and shoed

, 20 some horses, and from there it went from one person to
r(/ h M ( F

j C

-}4 4the next. So to suggest that it’s admissible would
-FnTO o* 1. f J- f

J’7 Y2 presume that the original hearsay N1UDILE], I would L’(

23 object to that particular statement based upon its

24 origin.

25 THE COURT: All right. Well, let me just clarify.
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1 The only issue here for the court is under 3.5. If you

2 want to later object to the fact that it’s hearsay,

3 that’s a whole another analysis that the court can

4 provide, but right now I’m just looking into 3.5 as to

5 whether or not statements were made voluntarily.

6 So is there anything further?

7 MS. HOLMGREN: Yes, your Honor. In regards to Ms.

8 Thomas’ statement, there were additional statements

9 that she confirmed for the State under testimony,

10 specifically that the purpose of purchasing a horse and

11 the age of the horses and specific details regarding

12 instructions that they received from the previous owner

13 as to how to ride the horses and that these

14 instructions were followed and the horses were ridden

15 as well as the emaciated statement.

16 The State does feel that those are relevant

17 statements and should be admitted.

18 THE COURT: All right. Why don’t we go ahead,

19 unless there’s anything else that you want to add.

20 MR. PICULELL: I’d like to have just brief rebuttal

21 to that. That’s the essence of the 3.5. Those are

22 hearsay statements, but they’re not statements against

23 interest. They’re simply not statements against

24 interest. And the purpose of this hearing is to

25 determine statements against interest which are
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1 admissible. Those particular statements are hearsay

2 statements and they may come in substantiv1y, they may
g ‘2 A

3 not come in substantively during the case in chief if j

OfrJd
she offers them to the witness regardingYwhatever

e1oj

5 hearsay exception under 803 (sic).

6 ciii Here, the issue is, is there a culpable, criminal,

7 mental state or action statement, and I don’t think

8 that those are ijII ( 1

9 THE COURT All right Thank you very much /
Ci

10 Why don’t we go ahead and move to the 3 6 lOf
Cl ‘ )

11 defense attorneys, which would like toi4t

cL°( Rovo 9a V
12 MR PICULELL f First, I rely on the brief that we I

fci(4 1A.y
13 submitted I submitted a supplemental memorandumVthis

19)oK,
morning Has the court had an opportunh1y toth

15 paragraph that was based upon the testimony yesterda9

16 concerning the entry onto the property And what I

o e_COv’ 9p
17 suggestedbee-iS, is this person exercising law

18 enforcement authority or are they not? I think that’s
r j f)

19 the threshold. I don’t thinkhe-cn have it both

20 ways. Is this person responding in terms of a welfare

21 check, or are they doing a criminal investigation and

22 is the entry onto the property evaluated under law

23 enforcement standard?

24 I think the State government is sort of treading

25 that line in both ways in terms of the justification.

I
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1 This is just a welfare check, and this is just to see

2 if the animal or the ciition or

3 make an assessment. However, she’s entering under the

4 auspices of the government, she’s entering under the

5 auspices of law enforcement.

6. We do have a factual distinction about the entry anda
CY Ti) i

7 the court of course has to makea- 4e

8 determination as to whether the officer’s testimony is
ocvi ‘‘1

more reliable -4h her testimony and the teimony of

10 Ms. Thomas, whether she indicates

11 dramatically different in terms of the entry onto the

12 property.

13 The officer indicates that it was consCnslla and

14 that they were having rs convexsation.Y That Mr.

15 Markley invited her onto the property. In terms of my

16 cross—examination, she did not indicate that she noted

17 that in her report, critical, dispositive, legal issue

18 concerting coisent tç epter bit the property are not
I L

19 noted inN—4,— it’s simpiy, apparently from memory.

20 And then she also indicated that sh spoke with Cherish

21 Thomas about entering onto the property, however,

22 critical, dispositive, legal issue not noted in the

23 report.

24 Ms. Thomas has a dramatically different recall, and,

25 of course, it’s for the court to assess her credibility
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1 in terms of what she relates factually concerning the

2 entry. She knew this person was upset, this person was

3 agitated, and that she demanded to be let onto the

4 property, and then after three requests to be entered

5 onto the property, to be let onto the property, that

6 her husband let her onto the property and unlatched the

7 gate.

I suggest to the court that the explanation that w.&

9 given by the officer yesterday is defidient in terms of
c1 L

what she noted at the time i—1me of the efltr+ onto

11 the property, whether it was in a civil capacity or

12 it’s in a criminal capacity, that critical, legal

13 issue, there’s no indication in her report concerning

14 that. And so I would suggest to the court that the

15 entry onto the property, her examination of the

property or effects as indi:atd in a suplemental

Tk4 1 i
17 brief thatvtate v White1concerns both the property

‘

18 and effects, and the issue concerning the photographs,

19 the issue concerning the examination of the horse, all

20 of those searches are done without consent. I asked

21 Ms. Thomas if there was any consent to do that, and

22 again the officer indicates on this critical,

23 dispositive, legal point there’s no indication in her

24 report that she says that they both consented

25 ostensibly to the continuing search.
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1 And so the officer is factually ambiguous concerning

2 the nature of her presence at the location and the

3 circumstances under which the entry was made.

4 The approach to the property I indicated in my brief

5 and in the affidavit of Ms. Thomas is we’ve suggested

6 to the court that this protected privilege, and so

7 approximately a mile or three—quarters of a mile off

8 the traveled portion of the road. We don!t have an

9 exact distance but Ms. Thomas testified that it takes

10 her about a minute or so to get to that gate where the

11 officer indicated that she entered, and it’s clearly

marked that it is a private road or private driveway.
q’. 3:L1ç

13 The indications of markings [INAUDIBLE] that case

14 law provides that it is not dispositive, but it is a

15 factor to be considered in terms of the privacy of the

16 privilege. And certainly the officer was aware of the

17 issue when the reporting party indicated that the

18 subject issue be viewed from their property. nd
-14 ‘: lU

19 cettainly the citizen 4N 1ThhEf to the. issues of

20 privacy.

21 So entering the property I suggest to the court is

22 not with the consent. I asked the officer whether

23 there was any exigency and she indicated there was no

24 exigency, and certainly there was no evidence of a

25 search warrant being applied for and the officer
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1 referred to that she could have a lied for a arch?
2— warrant.V The entry i not jüstified It is the

3 government’s burden to demonstrate the entry in the

4 absence of a warrant and there is no search warrant

5 applied for, no unequivocal consent by both parties and

6 in the statement in the White case makes clear that —-

7 and it’s clear, I don’t think there is any dispute that

8 both Markley and Thomas are cohabitants with common

9 control, joint control, over the property and both are

10 present.

11 The second entry I’m not arguing. I think after

12 that point there’s the fruit that is tainted in terms

13 of the entry or the implied entry because she left the

14 property to go to the feed store and came back

15 Thomas testified that she was under the effects, I

guess, of the officer’s interaction, but I think the

S
17 _pe—e41AUJBlI issue is that ini?iäl entry

18 onto the property And that is all I have (JiAV. 3””
C(

19 THE COURT: Please.

20 MR. TARVIN: Thank you, your Honor. I do not have

21 anything to add to Mr. Piculell’s argument.

22 THE COURT: Okay.

23 MS. HOLMGREN: Thank you, your Honor.

24 In regards to the first issue as to whether or not

25 Officer Westberg who is with Animal Control is acting
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1 under the same requirement as law enforcerent. The

2 State is not arguing that. That is tINAUDIBLEI by S

3 statutev’urider the same burden as la eiiforcemenL

— 1 4 ‘ d e 4
4 regarding search and seizure. Gj . -

5 Also, in regards to the welfare check, I don’t

6 believe that there is a specific difference between a

7 welfare check and a criminal investigation. I think it

8 is common for the case to begin as such and then to

9 evolve into a criminal investigation.

10 Also, welfare checks are not unique to Animal

11 Control. They are also performed by other Sheriff’s

12 Office, police departments, in regards to the check on

13 the health and safety of a specific individual in

14 person.

15 Clearly, between the two testimonies with Officer

16 Westberg and Ms. Thomas, there are significant factual

17 issues between the two. The State is offering Officer

18 Westberg’s testimony as credible information as to

I
19 Officer Westberg ‘

20 indicated she had consent from Mr. Markley and from Ms.

21 Thomas and not even consent as much as she asked to

22 enter and they said yes. She specifically stated that

23 she was invited onto the property.

24 She also stated she asked for permission to take

25 photographs, but this permission and this consent
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1 wasn’t directed at any single party, that it was an

2 open—ended question as both Ms. Thomas and Mr. Markley

3 were present during the entire conversation. I think

4 this is supported by the fact that Officer Westbetg
(r Vc’

5 went with Ms. ThomasYEo another location to assist them

6 in giving more appropriate food for the horse who was

7 significantly underweight.

8 What I would also like to point to the court’s

9 attention is that there weren’t -— the testimony wasn’t
j(CiL c4’tj02

10 completely nt There were facts upon which the

11 parties did agree, specifically that the horse could be

12 seen from outside of the gate. That Officer Westberg

13 touched the horse outside of the gate and this is when

14 Ms. Thomas talked about her frantic behavior beginning.

15 Ms. Thomas also acknowledges that the statements

16 that I asked her about from Officer Westberg’s report

17 were prominently correct in regards to the information

18 that she provided to Officer Westberg. So I think that

19 goes to the credibility of Officer Westberg’s report.

20 In regards to the private road, Ms. Thomas testified

21 to the fact that this was not a long driveway, it was

22 considered a private road or a non—county-maintained

23 road but that it went off to other properties as well.

24 It was not used by them alone.

25 The State, as indicated in the brief from Rose, that
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1 in that case an officer went up onto a porch and looked

2 through a picture window and that that was found not to

3 be a search based on Lhe open—view doctrine The State

4 would acknowledge that based on the defendants’ purpose

5 of putting up that gate and that fence around their

6 home, that that was a protected area and that that is

7 where Officer Westberg stopped. She remained in her

8 car until approached by the gate by the defendants.

9 The State would acknowledge that anything that

10 occurred outside of the gate would fall under the

11 open-view doctrine and would be admissible.

12 The State has also indicated additional arguments if

13 the court were to find that the officer did not have

14 consent, she was not invited onto the property. That

15 the best exam based on RCW would still be admissible

16 based on the fact of the observations made outside of

17 the gate.

18 The State feels that this exam took place the next

19 day. Ms. Thomas indicated that she was concerned for

20 the horse. Officer Westberg was not present for this

21 exam. This was done with only the defendants present,

22 and the State doesn’t fee that this is a search that
4 -f2-2 L4 ,

23 comes -d the defendants’ argument and that that

24 should also be admitted even if the photographs and the

25 exam by Officer Westberg are suppressed.
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1 MR. PICULELL: Jut briefly, your Honor. The

2 prosecutor’s argument illustrates that she’s relying on

3 consent. Consent. So there’s no exigency a d ther&s

vcLW 9 ; of
4 no search warrant and4N fflE] does no apply if

‘ iF
QOi ,,

5 she’s lawfully there and a privilege £1NEjEt—

6 that’s plain view. And consent under White requires an

7 unambiguous consent of the cohabitants or the joint

8 control, and that’s simply not dOne. The most f LfD
iH04 4-he rto

9 dispositive issue is not referenced i the

10 investigating officer’s report.

11 THE COURT: Anything else?

12 MR. PICULELL: Thank you.

13 THE COURT: All right. I need to make a ruling. I

14 am presuming that both parties —— well, actually, I

15 shouldn’t even say that, I know that.

16 So what I’m going to do is look at the clock and see

17 how long it will take for me to make this decision. I

18 also am responsible under the Rules to lay out

19 dispositive and nondispositive —— excuse me —— facts

20 where the parties are in agreement and facts where they

21 are not as well. So that’s going to take me a little

22 time.

23 What I would propose is that we come back -- it’s

24 quarter to 10:00 at 11 o’clock where I’ll make the

25 court’s ruling, and then we can see where we go from
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4

there and if we’re sti11-- now, was there a motion to

dismiss? I thought one of the headings was a motion to

_t
3 disnhisLdLi1eL Lhan a motion to exclude. Did I

——

4 j
4 -NA-: Your Honor, I’m sorry, I just-räpped I see

Vh OPI’ ) 1 ,

5 that, I just hd bver the form in my office. ‘‘

6 THE COURT: So a motion to dismiss is not a motion

7 to dismiss, it’s just simply a motion to exclude, the

3 5? A L tI L,
I I

ti : A Oir
-44M-- My fau1t.,L - L

—G ( ‘ d IL L 4
THE COURT: Okay. The 3.6. Okay. I was going to

say, let’s hear that motion then as well. All right.

I’ll see you back here at 11 o’clock.

MS. HOLMGREN: Thank you, your Honor.

(RECESS.)

(OV ‘(
THE COURT: Be seated. Thank you.

LA I / -
I’m going to go ahead and make a ruling on a 3.5 and

3.6 hearing. For purposes of the 3.6, the court is

required to make findings, as is true with the 3.5, and

I’m going to do that at this time.

The court finds the following: That two calls were

received by the Regional Animal -— I don’t know if it’s

Shelter of King County -— or Services of King County, I

believe. These calls were citizens who were concerned

about a horse. Both calls described a brown horse that

appeared extremely underweight.
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i On April 8, 2011, an Animal Control officer on her

2 way home went to the address that was provided by the

3 what I’m calling anonymous callers to conduct a welfare

4 check on the horse. She traveled down a public road,

5 which is Exhibit 15. She turned onto what appears to

6 be a graveled road. She had never been down this road

7 before. There were no signs that said do not enter, no

8 trespassing. Others also traveled down that road to

9 get to their residences.

10 She came upon a what we are calling a mesh gate that

11 had a solid fence attached to it. The mesh gate is

12 where vehicles can enter in and out. There’s a

13 two—lane gate so it can be opened. It’s a very wide

14 gate and one can clearly see through that opening.

15 When you are standing facing the gate —— I looked at

16 two exhibits that I put together —— to the right there

17 is a sign that says Private Property, and that’s

18 actually on the solid fence. While Officer Westberg

19 was still in her truck not having gone through the

20 gate, she observed the backbone of a horse standing up,

21 and this was through the mesh gate. And looking at the

i—U II1o
22 exhibits, and I am referring ----16 and 19, there is a

23 clear view through this mesh gate into the area where

24 she observed this horse.

25 Officer Westberg has attended the Animal Control
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1 Academy. She has been to training seminars. She has

2 attended a 40—hour course on animal cruelty. She has

3 had her own horse or horses since she was four years

4 old and currently owns a 40—year—old horse.

5 While she was still in the vehicle, she observed the

6 horse. Her observations were little meat on the bones

7 of the horse, that she could see the ribs and the

8 backbone as well as the vertebrae on the horse. Based

9 on her experience, it appeared that the muscle mass had

10 been eaten up.

11 The court will find that a horse can under these

12 conditions die. That horse was Alex.

13 The undisputed ——, and those are in fact undisputed

14 facts. Further, both Officr Westberg and Ms. Thomas
(nL J 1fl

15 testifed that Ms Thomas andMr Markley aPProached

16 the officer. The officer did not approach them. Th (t. rZfi
17 officer was in uniform. The officer stated that she

18 was there to check on an older skinny horse. That a

19 conversation took place, and this all occurred before

20 the officer entered onto the property through the gate,

21 and both Ms. Thomas and Mr. Markley were present.

22 There are some disputed facts I just want to touch

23 on here. Ms. Thomas testified that the officer

24 demanded that they open the gate. She testified that

25 the officer was very emotional. She testified that she
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1 was frightened. She testified that the officer was

2 shaking the gate. The latch on the gate was not

3 locked.

4 Ms. Thomas further testified that the officer pulled

5 up a video of some sort that had to do with another

6 case. The officer never testified to anything about

7 this other video, unless my recollection is incorrect,

8 nor was she asked about it on cross—examination.

9 Ms. Thomas testified that she was terrified, that

10 the officer pointed to a gun, that it was a gun, that —

11 this is not undisputed -— that the officer and Ms.

12 Thomas went to the store, that the husband did not go

13 along. They were in separate vehicles in order for one

14 to bring back the hay.

15 The following statements were made to the officer by

16 Ms. Thomas, that they had only had the horse for a

17 short time, that they had been told by the previous

18 owner of Alex that Alex was supposed to look the way he

19 did, that the horse was emaciated.

20 The court finds that Officer Westberg’s testimony is

21 credible. Therefore, I further find that the officer

22 was not wearing a gun. They do not wear guns. That

23 the officer was very matter—of—fact. That the officer

24 was very helpful by calling the veterinarian. That Ms.

25 Thomas went with the officer to buy food without her
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Noni J!ib 0:)
1 husband And inLthe officer’s testimony while

2 she testified, there was nothing about the officer’s

3 demeanor that suggested in any way that she would run

4 around in circles being extremely upset.

5 Further discussion took place and there was

6 discussion about the kids wanting a pony so that the

7 family or Ms. Thomas and her husband collectively got

B online and found a cute horse. They purchased both of

9 the horses after Christmas. I presume that was 2011.

10 If I’m incorrect on the year, please tell me, but in my

iecol1ection that would be 2011.
1 C) h

12 MS HOLMGRFN Christmas of 2OlOAor January of 2011
“ 01

,13 THE COURT: Great. Okay. Thank you.

14 That they had been feeding the horse one kind of

15 hay, but it was expensive so they bought a cheaper hay.

16 The hay that they purchased did not have much

17 nutritional value and that the kids did continue to

18 ride Alex. That they had never before oWned horses nor

19 did they have a vet.

20 The officer at the time was casual. That she gave

21 them her business card. That the officer had no

22 authority to place anyone under arrest. That she was

23 there to do a welfare check. That there were no

24 handcuffs or restraints nor did the parties ever refuse

25 to speak.
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1 All of the statements, as I just noted, were

2 voluntarily made and they were not in response to

3 questions. And I will note that Ms. Thomas testified

4 in support of these findings and conclusion that Ms.

5 Thomas stated that she volunteered much bf the

6 information. She testified and agreed with the things

7 that the officer testified to, specifically regarding

8 the reasons for having the horse. She also testified

9 that she did not believe that the officer ever asked

10 any questions.

11 Ms. Thomas stated that she was concerned for Alex

12 prior to the officer arriving to their residence.

13 I am going to make the following conclusions as for

14 purposes of the 3.6. That the officer did travel down

15 a public road and then a gravel road. That, as I

16 stated earlier, others seemed to travel down as well to

17 get to their residence. The only evidence on the

18 record indicating the distinction between a private and

19 public road is that which the officer testified to and

20 that is the question of who was actually responsible

21 for maintaining the road.

22 I do not find a violation of any search and seizure

23 laws as it relates to the officer traveling down these

24 roads.

25 And moving forward, I have some concerns —— again, I
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1( I
I find that Officer Westberg is credible. J4-.-Thomas’

2 testimony was difficult to find credible. I do not

3 believe that Lhe officer had a gun. She, Ms. Thomas,

4 stated that the officer had put the fear of God in her.

5 That I find it difficult to believe that she would go

6 to the store with the officer, especially in a

7 different vehicle. She certainly could have gone

8 elsewhere. She went to the store without her husband

9 being with her. She didn’t state to anyone else while

10 she was at the store that the fear of God had been

11 placed in her and that the officer had been threatening

12 her. Therefore, her testimony is not credible,

13 certainly not compared to the officer’s, who testified

14 differently.

15 I will find and conclude that the parties did invite

16 the officer in where they then further checked the

17 horse and also where the officer took photographs.

18 Once again, I conclude that there was no violation

19 of search and seizure laws and that I don’t find Ms.

20 Thomas’ testimony credible about the officer

21 threatening and opening the gate and having a gun. I

22 do not find that testimony [credible), based on all of

23 the evidence that’s been provided to this court.

24 Therefore, I find that there’s been no violation of any

25 search and seizure laws. That in fact she was allowed
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1 in, consented to go in and did so.

2 As for purposes of the 3.5, it’s my job to determine

3 whether or not statements made by the defendants were

4 made voluntarily. I find without question that Ms.

5 Thomas made all of her statements voluntarily. She

6 even admits to doing that in her own testimony. That

7 in fact the parties approached the officer. That they

8 did engage in conversation. That no questions were

9 asked by the officer, therefore, and if I haven’t

10 stated already, I will find that the statements under

11 3.5, that being the authority, were made knowingly,

12 intelligently and voluntarily. That’s just for the

13 purpose of a 3.5.

14 I think I did hear an argument, discussions, about

15 whether certain things might be hearsay or may fell

16 under some other Rule of Evidence. We certainly can

17 discuss that at any time the parties wish to, but for

18 purposes of 3.5, which is the only ruling that I’m

19 making right now, I just made those rulings.

20 I do have some information about jury instrctiOns.
H’C

21 Not surprising, we have one judgevwho is looking for 75

22 jurors. I believe, unfortunately, there is a

23 questionnaire that is involved, and if anyone has used

24 a questionnaire people understand how much time that

25 takes. So I am told that they plan on going until



their hardship questions soon, but with 75 I don’t know

if they’ll be done by noon. I would propose that the

parties come back at 1:30. We’ll see how many are

remaining. I know that his case would be much longer

than ours, so some of the jurors that are unable to

stay for as long as hi case might very well be able to

stay with our case.

Today is Wednesday. I just want to remind the

parties. I am not available to try the case tomorrow.

Friday is not a trial day. So that brings us right

where I suspected we might be, Monday to do jury

selection. So if you look at the calendar, this will

probably take the time that I anticipated it might

take, so that’s just kind of a heads-up for scheduling

issues. Any questions about that’
‘ 1 R i o4 I ‘

581CM OFF ‘}iE RECORD RE SCHEDULING
‘

MR I have waived to a/jury trial and so /1
I guess I would indicate that it’s more because of the

unpredictability of our status. I think there would be

much more predictability to our status if we would come

in here on Monday to start and be able to, you know,

Pf c4&&QVL
for certainty use the time crl±y- 1/ ( jl

THE COURT: I understand. Trust me. I’m with you.

I’d like to us it that way, too. I’m with you.

Why don’t I hear from the State if you have a

\(V
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4
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7

8

9
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11

12

13 to, although I think we can get through those, I think,

14 before noon today. So why don’t we just look at that

15 trial brief, see if we can get all of the other motions

16 out of the way so that at least when we do come back on

17 Monday, all we’re doing is jury selection.

18 Okay. Why don’t we begin with the State’s trial

19 memorandum. Because I know that there are several

20 motions, one of which we can address very quickly. And

21 why don’t I have you go ahead and just go through it.

22 MS. HOLMGREN: And, your Honor, the court has

23 addressed a motion to admit defendants’ statements as

24 well as the 3.6 motion No. 3 on Page 5. The State

25 would move to exclude all witnesses from the courtroom

141

t I 0c L ‘

preference. —jit.

MS. HOLMGREN: I do, your HonorVWe would like to

do somethina this afternoon4f the court and defense
vmh)e \14V$

counsel a.giea, I know that we do have several other

motions in limine n terms of —— that might take some
orLI).ej ){;a2J
aztnd some discussion, if we could accomplish

k’ ce-j k-”s
that, but the State . s_w

THE COURT: All right. And that is the other thing.
we \oYLa L7’

‘YWe were just focusing on juselection. We could

begin right now with some of the other motions if we

want to. I think the State has her brief and has a

number of other things that the court needs to respond
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except during their own testimony.

THE COURT: Any objection to that?

MR. PICULELL: There’s none. May I remain seated?

4 THE COURT: Oh, please. Go ahead. Please, please.

5 MR PICtJLELL Than ou No objection In fact,

_____

Ii 29 (0
6 we concur with the -tate-i request that goes along with

7 it. I have just two different things on this, but that

8 they be specifically ordered by the moving party not to

9 discuss their testimony.

10 THE COURT: Fair enough. And I will order the State

11 to do so. I believe that is the practice and so I

12 agree with you.

13 Counsel?

14 MR. TARVIN: Nothing to add.

15 THE COURT: Okay. So granted.

l6)40Y€V Motion No. 4. The State would move that the defense

17 disclose any other defenses other than general denial

18 at this time.

19 MR. PICULELL: And that is the defense, your Honor,

20 for Ms. Thomas, general denial is maintained.

21 THE COURT: Thank you.

22 MR. TARVIN: General denial.

23 THE COURT: Okay.

24 MS. HOLMGREN: And, your Honor, at the time that

25 this was written, the defendants had not spoken with

1

2

3
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1 witnesses. I’m aware of the defense investigator, so

2 the State would ask if there are any other additional

3 witnesses that they be disclosed at this time.

4 THE COURT: All right. And I think that’s in

5 addition to Mr. Conte?

6 MR. PICULELL: There are none in addition to Mr.

‘°
‘1

8 THE COURT Okay Thank you

9 MR TARVIN Only if soefn9)rises during the

10 course of the trial TL’ h 4c

11 THE COURT You don’t know of anyone right nowthat

12 you plan on calling? All right.

13 MS. HOLMGREN: And in regards t No. 6, motion for
r

14 defnse exhibits, I’ve received videO and some

15 photographs, and I believe the photographs are from the

16 video, from Mr. Piculell. I don’t know if there are

17 any other exhibits that the defense anticipates

18 bringing into court.

19 MR. PICULELL: And that is correct, your Honor.

20 Those exhibits were actually produced by Mr. Tarvin and

21 I provided the video and still portions of the video,

22 and those were our only exhibits, potentially some

portion of the discovery that’s been provided in terms 1/ or

24 of examination of a witness, the DVM reports that were

25 provided in discovery and/or the officer’s reports as
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1 marked here in pretrial. Other than that, nothing

2 outside of discovery.

3 THE COURT: All right. Thank you. T”4’’ 4fr\

4 4Tarvii? H afQ(i;: ( W’i*’
—

MR. TARVIN: I believe thatVeverything has been

6 exchanged that I have to provide. I don’t know of

7 anything the State hasn’t provided.

8 THE COURT: All right. So you don’t have any

9 exhibits that you plan on using that you’ve not shared

10 with the State; is that what I’m hearing?

11 MR. TARVIN: Nothing at this point in time. If

12 there are certain things that I suppose could be

13 offered, but I would certainly do it in an appropriate

14 way if necessary, you know, asking for a recess if the

15 door is opened to certain issues.

16 THE COURT: Okay.

17 MR. TARVIN: Because there are things that have been
st,

18 exchanged that could be offered and shared if-the door
ii I

n ( v19 was opened. j’
- —

20 THE COURT: Okay. So for impeachment purposes; is

21 that pretty much what I’m hearing?

22 MR. TARVIN: Correct.

23 THE COURT: Okay. All right. Okay.

24 MS. HOLMGREN: Motion No. 8. The State would move

25 to exclude evidence or argument concerning penalty if
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1 either of the defendants ±5 convicted,
J i:4 (ktiY 4 t1cf)

2 MR V1Nf As in the jury instructins as may tend
r

3 to make eu—nere—care ful.
çOr

4 THE COURT: All right.

5 -44JFM Agreed.

6 THE COURT: Same? All right.

7 MS. HOLMGREN: And, your Honor, 9 is the motion that

8 I believe will require some discussion. The State

ayuci:44 h
9 would move toA_[-NA BsE prior ba acts and character

H.
10 evidence of the State’s witness Specifically, w&re

cci’ ( /
-—

. - , -1

11 dealing with Officer Westberg of Animal ControlJ. There’ 4

12 are two separate pieces of information that I be1iete

13 the defense is going to seek to introduce.

14 THE COURT: Okay.

15 MS. HOLMGREN: And the first is regarding Officer

16 Westberg’s Facebook page.

17 THE COURT: Okay.

18 MS. HOLMGREN: The second is regarding Officer

19 Westberg’s two prior contacts with police. The State

20 doesn’t know at this time what defense is seeking to

21 introduce. I believe they are seeking to introduce the

22 Facebook pages as well as information regarding her

23 prior contacts with police, but I would ask that they

24 clarify that.

25 THE COURT: Okay.
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oR
1 MS. HOLMGREN: I have not received any briefing’on

2 this issue. I have attempted to respond the best I

3 could and to limit that information as much as possible

4 with the motion in limine.

5 THE COURT: So let me clarify just a few things

6 because I heard just a little bit in testimony so I

7 don’t know what’s out there. Does she have any prior

8 convictions? 1-e

9 MS. HOLMGREN: No, she does not.

10 THE COURT: Okay. So she has no prior convictions. I13-/c9O

11 All right.

12 MR. TARVIN: Your Honor, I would disagree with that.

13 THE COURT: She does have a prior conviction?

14 MR. TARVIN: She has been convicted and the

15 i-JiI prosecutor knows that she’s been convicted. She pled

16 guilty in Seattle District Court There was ii’ti1ly
a9

17 a felony investigation ofVmany drugs found in her purse

18 and then marijuana in another location of her vehicle,

19 and the case was filed in Seattle District Court’ She J

20 pled guilty. She was sentenced. She received a

21 deferred sentence, and I think —— not that it really
(

22 even matters -- but whether she is
f1 /, 4.—,

23 actually taken any necessary steps toj1NAI_ that

24 from her record. And ——

25 THE COURT: Do you know what the charge was?
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1 MR. TARVIN: Yes.

2 THE COURT: That she pled guilty to?

3 MR. TARVIN: Attempted VUCSA.

4 THE COURT: Okay.

5 MR. TARVIN: And the --

6 THE COURT: Do you have like a Statement of

7 Defendant on Plea of Guilt or anything like that?

8 MR. TARVIN: I certainly have a copy of it, yes.

9 THE COURT: Okay. So you do have it? Okay. Go
L ii: 35:

10 ahead.

11 MR. TARVIN: And so, yes, the thing about that case

12 that is most significant is that in contact with law

13 enforcement there were a multitude of false statements

14 made by the officer, Officer Westberg, to the
com°i oc

15 investigating officers, and a multitude of-
ft. - a

16 and statements of dishonesty by her./ She pled guilty

17 and it’s incorrect to say that she’s not been
L

18 convicted It’s there on her convictions
c - 1V U)1

19 THE COURT: Okay. This was.a’VUCSA, though, a drug

20 case, correct, I just want to clarify?

21 MR. TARVIN: Yes.

22 MR. PICULELL: And, your Honor, I think we’re just a

little bIt out of order. I think Mr. Tarvin kind of
:)

24 jumped there If t could just have my perspective to

25 this in general.
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1 ThE COURT: Ol, please. l n1’)’ L. •

2 MR. PICULELL;V’Thank you. And the court didn’t hear

3 that. I may have a slightly different assessment than

4 Mr. Tarvin concerning some of the admissibility of

5 threshold issues.

6 First of all, I think in the 3.6 that potentially

7 those issues are admissible because they impact what

8 the officer’s responsibilities are or her limitations

9 on those, and I think that the prosecutor opened the

10 door in the 3.6 and the questions were without

11 objection because there were issues that were asked

12 concerning her training, experience and the length of
1

13 her,.enforcernent career.Y And the two issues that were
I t
14 cdhsidered —— and there’s a lot of background to this,

and that’s why this trial was continued, you can see

16 from the docket when it was discovered by Mr. Tarvin
1 T

and to us in discovery7 the

prosecutoronsidered thse Brady issues. She was
(Li’i AVVI 2

19 arrested’for a felony, charged with a felony.

20 THE COURT: When was this?

21 MR. PICULELL: Mr. Tarvin has all the particulars.

22 She was ——

23 THE COURT: Let me stop you. Let me sort of tell

24 you gentlemen where I’m coming from. I’m just looking

25 at the Rules of Evidence, and all I need to know is,
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1 I’m looking under 609, I’m looking under 404(b), I just

2 want to know what authority and what I have out there,

3 because I don’t know. So if I’m hearing we have a

4 conviction, number one, and if we actually have a

5 conviction I just want to know just kind of get that

6 information from you.

7 MR. PICtJLELL: It qualifies for admissibility in my

8 judgment as a conviction. It is a conviction. I

9 disagree with the government.

10 THE COURT: Okay.

11 MR. PICULELL: She took a deferred sentence. It

12 wasn’t disclosed, but it was under 3.66, a deferred

if:
13 sentence. That conviction has not been vacated. I

(c,r ! :
14 looked at the docket myself several weeks açoand it

15 has not been vacated, but it’s not an admissible

16 conviction.

17 THE COURT: Correct.

18 MR. PICULELL: So I’m not seeking to admit it.

19 However, I think it becomes potentially relevant under

20 —— if the prosecutor opens the doors in terms of

21 training and experience. Then there’s some other

22 discovery that Mr. Tarvin can obviously speak for

23 himself, but there’s no discovery provided. She was

24 also charged in discovery. She was also charged with a

25 crime of dishonesty. That was dismissed. Our
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1 investigator interviewed her and statements were
/ 4 A’ ‘1

acknowledged of dishonesty.V I’ll let Nz. Tavin speak

3 to that, and she also there’s also some employment

4 records that Mr. Tarvin subpoenaed where apparently she

5 had a false statement to her employer concerning

6 reporting to a training seminar. So there’s those

7 things out there that are the subject of this. But my

8 view, your Honor, is that they’re potentially

9 admissible if the prosecutor opens the door concerning

10. her training and That’s
L 2a (

11 where I’m at on that.V But I don’t think the conviction
Ou a

12 is

13 THE COURT: Okay. So you’re not arguing it under

14 404(b), just if the State would open the door, then we

15 would have a recess outside the presence of the other

16 jurors and make that determination if I understand you

17 correctly? j ftçc. 9
18 MR. PICULELL: kYec, your Honor. Thank you.

19 THE COURT: Okay. And is that your position as

20 well? —f-
I V’

21 MR PICULELL YThere are thins out there that --

I C I i

22 THE COURT So my understandings’ -[‘sL want to beI
4 Q

23 real clear, and I will ask the State a question in just çrc

24 a moment —— is there is 404(b) information out there.

25 You are not seeking to admit that but for purposes of
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1 impeachment should the State open the door? I just

2 want to be real clear, I want no surprises.

3 MR. PICULELL: That is correct, your Honor, and if

4 it’s not before the jury, ob’riousiy, I would ask for a

\ j
5 sidar or a recess to ——

6 THE COURT: And I would require thtYI wouid

7 require that.

8 MR. TARVIN: And my position is identical.

9 THE COURT: Okay. Okay. Can you talk to me about

10 the conviction or lack thereof?

11 MS. HOLMGREN: Your Honor, I don’t. know how far the LiIi IO

12 iourt would like

13 THE COURT: I just want to know what I’m doingaci..

14 whcn.

15 MS. HOLMGREN: It’s the State’s position that in

16 regard —- I’m not sire if the charge has been vacated.’

17 It is the State’s position that it was a completed

18 deferred that has been dismissed. It was a 12—month

19 deferred that was entered into in 2008. And I do not

20 believe it was handled as an expedited case if my

21 memory is correct. There were on affirmative

22 conditions other than fines and that there was no

23 follow—up. I did check with our downtown office, but

24 the files are purged relatively quickly based on how

25 quickly they are resolved, so we do not have a physical
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‘I: i,:i
1 1jjIOIfi1e in the office to check physically what happened.

2 THE COURT: So it’s your position that if sonebody

9j z
3 pleads to a deferred conviction thatVtliattsriot d

4
4 convictionHI( gE1

5 MS. HOLMGREN: Vit’s my understanding tha it has
I ‘,LI I

6 subsequently been dismissed. That is the information

7 that comes up when you looked under criminal history.
I( c//:3;-

8 And I don’t have any specific documentation, but it was
((

9 my understanding it had been dismissed. I can --

10 THE COURT: I would like fo you tO follow up on
O k II 9I !j

11 tbat.VAna the only xeason I ask, I guess its my

12 understanding —— and maybe I’m incorrect, and I’m

13 certainly the first person that’s willing to state that

14 I am -- but whether it be a suspended or a deferred
Lf/ ‘5(

15 sentence that it’s still a conviction unless under a

16 whole different statute somebody comes in and asks that
t; q2 b’(

17 it be completely dismissed. And so I guess my question

18 is similar to a deferred prosecution, I don’t believe

19 somebody would argue that somebody who is in treatment,

20 once they complete it, that that still wouldn’t count

21 as a conviction. And I can be very wrong.

I L
2J

22 MS. HOLMGREN: No, it was my understanding that it

23 had been dismissed. •)l.29

24 THE COURT: That it affirmatively has been

25 dismissed, not just that the time elapsed?



153

1 MS. HOLMGREN: That is my understanding, but I don’t

2 have specific paperwork. I’m relying on the

3 information that comes up when you pull up her criminal

4 jjgjy.

5 THE COURT: Okay.

6 MS. HOLMGREN: I don’t believe that there has —— in

7 the case —- in District Court’s version of ECR ——

8 THE COURT: Right. Right.

9 MS. HOLMGREN: -- there is any specific order that

10 has been assigned, but we don’t have the physical file

11 any longer. I’d have to check the docket and look back

12 through --

13 THE COURT: Okay. All right. I would really -- if

14 anyone does have —— and I will do the same, too. I’d

15 like to see whether or not there’s any authority out

16 there that would suggest just because somebody, let’s

17 say, was sentenced to a deferred sentence that somehow

18 once the 24 months, let’s assume that’s the time

19 period, is up that it is no longer considered a

20 conviction on someone’s record. I’m not sure that’s

21 accurate, so.

22 MR. PICULELL: And I have authority right here, your

23 Honor. It’s under that statute that I cited. It’s RCW

24 3.66.1067, and that statute says: After a

25 conviction ——
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) :4:L1z
1 THE COURT: Right.

2 MR. PICULELL: ‘ — and then the last sentence of

3 that statute says: During the time of deferral, the

4 court may for good cause shown permit a defendant to

flL’ 1dwithdraw the plea of guilty andVènter a plea of not U
(-)_!/

6 guilty and the court may dismiss the charges. And I

7 can tell the court as a criminal practitioner, both a

8 prosecutor and a defense attorney, for many years

Wc S
9 thatTs a common practice and it wesn!t expedited I

uLOZ
10 can tell the coutVin thousands ofcasesthat this was

filed in District Court.

12 THE COURT: Okay.

13 MR. PICULELL: This was not filed in Superior Court.

14 THE COURT: Right. Right.

MR. FICULELL: This was clearly an expedited A v

16 practitioner and the County can tell you that (sic)

17 THE COURT: Okay.

18 MR. TARVIN: If I may add, your Honor. Just because

19 someone gets to the conclusion of a deferred sentence

20 and gets the benefit associated with that does not mean

21 that they were not convicted.

22 THE COURT: And that’s the question -- that’s the

23 question. I’m leaning to agree with you, but I’m just

24 looking for some authority that might affirmatively

25 state that. Because that is my understanding as well,
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1 that just because someone does benefit by the fact that
,4q ,u,

2 it’s a deferred conviction, if you will, doesn’t mean

3 that it still wouldn’t be noted as a conviction,

4 especially for purposes like tflis. But if someone has

5 —— so that’s my understanding as well.

6 Okay. So if the State can follow up on that -— and

7 that was a VUCSA. Because I heard something about a

8 theft, too, so I’m presuming that’s something different

9 that I haven’t heard about yet.

10 MS. HOLMGREN: Right, your Honor. There are two

11 prior cases. One is a theft three that was a

12 compromised demeanor in Kent Municipal Court in 2006.

13 THE COURT: Okay.

14 MS. HOLMGREN: And the 2008 VUCSA charge that was in

15 King County District Court. That was an attempted

16 possession I am not certain of the substance L

17 THE COURT: Okay.VOkay I think I do1áiThtget

18 that clarified because what I’m hearing is —— and I

19 would agree -- the VUCSA is not going to come in under

20 404 (b), and I would agree with counsel that it may very

21 well come in, depending on whether or not the door is

22 opened, but lTd rather not have this argument or

23 discussion in the middle of a jury trial. So if we can

24 get that clarified so that we at least know what it is

11’LIc çD
25 that the door may be opehê o that would be very
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1 helpful, if you don’t mind.

2 MS. HOLMGREN: The State would just like

3 clarification. In previous discussions, defense had

4 indicated they were trying to introduce the information
LI r ( ‘c -t

5 under 608, so that is the language I responded to in my

brief If they’re relying on 404(b), then I can also
v’ c” i

7 have a chance to look at thatVa4€pi4 j

8 THE COURT: So character evidence. $o I’m the one

9 that threw in the 404(b) as a prior bad act. So is

10 there —— if the door were to be opened, are we arguing

11 608 and not 404

12 MR. PICULELL: And, your Honor, I’ve stated my

13 position. I think Mr. Tarvin might have a different

14 perspective.

15 MR. TARVIN: Are we still with the VUCSA case or
I

16 the
—— 1 01

,
j

17 THE COURT Let’s assume we have these two
.•

..:

18 convictions. I’m hearing you say —— the two of you say

19 at least with the VUCSA we have convictions. So let’s

20 assume convictions on that. The VUCSAs, they’re not

21 coming in in anyone’s case in chief. My understanding

22 is people may argue to get that evidence in through the

23 State opening a dooL Is there so w&re not even

24 arguing 668, sthat correct’ TV V&

Thx ‘ 4 I 4 C a 0 I
25 MR -eEt1 Not in any way that has occurred to

(IoeC ::1c. c
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THE COURT: Okay. Okay. Because I just want to

know again. These are the kinds of arguments I don’t

like to have us sit around, well, I’ve got a group of

jurors back in that small, little juror robm. So

that’s the only reason I want to check, so. All right.
II L(71 jI(2

So I’m hearing open door. I’m going to set aside my

404(b) thought, and I’m going to set aside the 608 i;’q?’-11

thought is what I’m hearing, and we’re talking about

w051)
open door. Okay. Purposes of impeachment only. ILr?53

Okay.

MS. HOLMGREN: Your Honor, State’s Motion No 10 is

motion to require defense counsel to submit a separate

and complete set of jury instructions.

THE COURT: Okay. Any objection to that?

MR. PICULELL: Well, your Honor, what I generally do

is —— I’m not usually in the business of just

proposing --

THE COURT: It’s because of the case, and why don’t

you go ahead and maybe some people aren’t necessarily

aware of the case if you want to —

MR. PICULELL: I am, your Honor.

THE COURT: Okay.

MR. PICULELL: We’ll do that.

THE COURT: All right. And you can either take the
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1 State’s so long as you go over it and you’re willing to

2 adopt it and submit that to the court.

3 MR PICULELL Understood 0’

4 THE COURT: All right. Good enough?

5 MR. TARVIN: I don’t think that’s applicable to me.

6 THE COURT: You’re right, it’s not.

7 MS. HOLMGREN: And, your Honor, in regards to the

8 jury instructions, I’m sure that we’ll go over that

9 potentially on Monday. The State is going to propose

10 an additional jury instruction because there are

11 alternative means ——

12 THE COURT: Okay.

13 MS. HOLMGREN: —- within the crime charged as

14 dehydration or starvation. The State is going to seek

15 a jury instruction for Ms. Thomas in that the jury be

16 unanimous as to which prong they are finding the

17 defendant guilty or not.

18 THE COURT: Okay. And you’ll get that to defense

19 counsel as quickly as possible?

20 MS. HOLMGREN: Yes.

21 MR. PICULELL: ITd ask that counsel be required to

22 provide at least at a minimal a bill of particulars on

23 that claim because I don’t get exactly here she’s

24 coming from, how that would be applicable on one case

25 as opposed to the other and I don’t quite follow what
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she just said.

MS. HOLMGREN: And, your Honor, I meant specifically

the jury instructions that would go back to the jury

for Mrs. Thomas’ verdict. I will provide that to the

court as well to consider in the court’s ruling

regarding Mr Markley Specifically, hypothetically,

if the State believes that there will be more evidence

to support one means than the other, I believe the

State has the ability to ask the jury to be unanimous

as to the means so that if they simply say guilty, that

it could be taken up on appeal and without further

information as to what the jury specifically found.

The Court of Appeals could indicate that there is a

lack of information, a lack of evidence, to support a

conviction under the other means.

THE COURT: Okay. When you present the jury

instruction, if you want to just do a little quick -—

you don’t have to do a whole memorandum, I’m not asking

that, but briefing very quickly and citing to the

authority, that would be helpful. I think everybody --

i. 1 HMR. TARVIN: —1NU-B instruction5-appropriate.

THE COURT. Okay. All right. All rig . Does the

State have any other —— is that the last motion, I

think?

25 MS. HOLMGREN: That is, your Honor.
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1 THE COURT: Okay. Okay. I don’t have any other

2 written motions from the defense, so if ——

3 MR PICULEIJ ThdL coLLec.L, your Honor I th
qrke4 jI’2J

4 not i4e a trial memorandum and no adthtQnal issues

5 to bring to the courts attention I:_i tC(-
6 One issue that-4-e+d bring to the court’s

7 attention I’ve been having for the last couple months

8 some back difficulties. My back will sometimes just

9 give out and I’ll have to go for support, and so if

10 that happens, if I don’t need medical aid I’ll just

11 come back to my seat. I’m not asking for the court’s

12 sympathy in any way, I just wanted to let the court

13 know that happens

14 THE COURT: No, please.And if there’s anything

15 like that —— it’s good that you told me not to call

16 911. I had someone else where I almost did and was

17 told I didn’t need to do that. So, gentlemen, be as

18 comfortable as you need to be. If you need to get back

19 to the table to sit down, feel free. You don’t need to

20 stand up.

21 MR. PICULELL: Thank you. Of course, that’s my

22 practice.

23 THE COURT: That’s fine.

24 MR. PICULELL: In all respect to the court. And

25 then I think the court heard as well I have some slight
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1 hearing issues as well OY’1 4 uYnq }rc2 ii “

,1 2j 444 4- kfl1 n z I
THE COURT:VWe have the recot’ding system here.

3 Sometimes with jury selection, it can get really hard,

4 it’s difficult to hear here. So should that happen,

5 please let me know as well because I also have a

6 tendency to drop my voice, but remind me to make sure

7 that jurors speak loudly. I do have sort of a system

8 where if jurors can’t force themselves to speak loudly,

9 I actually ask them to stand up when they answer the

10 question just so that we can also make sure that we’re

11 gettin a good recording and a good record. So

12 anythingVthat you need o anybOdy —— and this is tiuë

13 with all the jurors as well —— just let my bailiff

14 know. If you need to step outside, whatever the case

15 might be, that’s fine.

16 MR. PICULELL: Thank you.

17 THE COURT: Okay.

18 MS. HOLMGREN: And, your Honor, I apologize. I

19 believe defense did have a motion with regards to a

20 specific photograph, an objection to that photograph

21 being admitted. I believe that could be handled during

22 the trial?
%

23! ThE CPURT Sure 1 e
‘ ‘

24 M3 HOLMGREN Oh, I apologize A You had g1ven me a
C boc ‘et 1

25 written motion regarding the subsequent pcture of
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1 horse.

2 MR. TARVIN: You had brought up the Facebook page.

3 I think it falls into the same category. Her Facebook

4 page has a statement at the bottom where she Wrote:
4 p cpWk fr fre S’4 2

11M 1J-. i 4$

5 Stop animal cruelty -liEi 1A comment like that

6 potentialiy shows her dispositipn rlaive to what she
. 4

7 really thinks about people —ENA rE and it’s

8 something that’s potentially admissible. The fact is I

9 discovered this and so gave a copy to the prosecutor,

10 and as far as its usefulness in this case I don’t

11 really know. It would probably depend upon the

12 testimony elicited from Ms. Westberg and opening the

13 door for that in response to something that she might

14 say, so.

15 MR. PICULELL: I’m sorry, your Honor.

16 THE COURT: That’s okay.

17 MR. PICULELL: I concur in Mr. Tarvin’s motion in

18 limine. The person has expressed an apparent support

19 of that statement or position. This issue is about the

20 -- this case is about the welfare of animals and

21 individuals that superintend those statutes in
iv

22 cuTtuat-±-&n and their mental state. And for an

23 individual to concur that humans should be beaten in

24 response to a criminal allegation of that type I think

25 is potentially relevant and I concur with Mr. Tarvirk
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1 THE COURT: So I’m hearing you say and I’m looking

2 at now Ms. Westberg —— it looks like pictures of a dog

3 it looks like somebody has hurt its nose and that the

4 defense may be asking to admit these exhibits,

5 depending on what the officer testifies to; is that

6 correct? And that will certainly be done outside the

7 presence of the jurors, I presume?

8 MR. PICULELL: As I’m sitting here thinking about
-

-‘ID zo3
9 things, your Honor,4there will come a point where I

10 will seek to admit that, but it would be something -— I

11 wonder if I can formulate what I want to say to the

12 court regarding that and whether it requires some sort

13 of foundational —- it’s really probably proper

14 cross—examination for a person who puts himself out as

15 a law enforcement officer protecting animals, what

16 their disposition is in that role People say all the
I

17 time what they really think -arrd flNkUDThL] Facebook.

18 THE COURT: Okay. So I’m hearing you say you will

19 cross—examine her with these photos?

20 MR. PICULELL: I’m saying that I think it would be

21 appropriate to do so if I elect to do so, so my

position would be yes.

23 THE COURT: Well, my understanding is what you-&

24 doing is trying to offer this in to suggest that she

25 has a bias against people who might abuse animals, that
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1 it’s an extreme bias, and that as a result of that you

2 would offer photographs of an animal who’s got its

3 mouth taped up and another dog who clearly has been

4 abused on the face? That’s something that you would

5 present to the jury?

6 MR. PICULELL: No, what I would present to the jury

7 would be confront her with her statement at the bottom

8 of that page.

9 THE COURT: That says: People who beat animals

10 should be beaten back?

11 MR. PICULELL: Yes.

12 THE COURT: Okay. Which would then open the door

13 for some of these pictures as well. I just want

14 everyone to be clear of where this could go.

15 MS. HOLMGREN: And, your Honor, the pictures that

16 the State has attached to the State’s trial brief --

17 THE COURT: This is her Facebook?

18 MS. HOLMGREN: Yes. But those are not the pictures

19 indicated by defense. I have provided them black and

20 white copies of those.

21 THE COURT: Right.

22 MS. HOLMGREN: The State was merely trying to offer

23 —- he had -- Mr. Tarvin had a printout picture that’s a

24 little bit less clear. The State was merely trying ——

25 with those photographs the State is not seeking to
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1 introduce any of those ——

2 THE COURT: Right.

3 MS. HOLMGREN: -- to provide context. That isnot

4 a statement. That was not something that Officer

5 Westberg typed out. She was merely trying to explain

6 how that segment of her Facebook worked and why that

7 was on her Facebook page. The State does not believe

8 that it is relevant to this collateral issue ——

9 THE COURT: I understand the State doesn’t want to

10 admit it, and I think I do understand that what I’m

11 hearing, is when the officer takes the stand that if in

12 fact she should open the door, you would like to be

13 able to show the jury that she might be really extreme

2
14 in her belief about animal abuseZ by putting this quote

15 in there that’s on the Facebook. People who beat

16 animals should be beaten back. I just want to make

17 sure that you also understand, though, that might very

18 well open the door for the state to put in this

19 document, which is also a part of it, and it’s

20 certainly not for me to tell you what to do, but if I

21 were a juror and I were to see some of these

22 photographs I’m not sure which would be more offensive.

23 So I just want to make sure that when we get into trial

24 that we don’t spend a lot of time arguing that

25 everything has been thought out very clearly about
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1 where you might want to go, that’s all.

2 MR. TARVIN: And, your Honor, I think that the two

3 pages the prosecutor has put in here are there for
L

4 I’ve seen Facebook before, it’s like the first page.

5 And it concerns me that what the prosecutor has

6 provided, I have to admit I’m just now focusing in on

7 this page --

8 THE COURT: It’s my understanding the State is not

9 going to seek to admit those. Let me just put it to

10 you this way. Just take a look at apparently what this

11 is because if you want part of it testified to, you may

12 find that it opens the door for the other part. I know

13 the page that you’re looking at, but I also notice

14 under this one animal: Animal cruelty. The people who

15 beat animals —- is probably the same statement. So I’m

16 just wanting people to —— I don’t want to take this

17 kind of time when we have a group of jurors here and

18 they’re in the little room.

19 MR. TARVIN: Okay. Your Honor, I absolutely

20 appreciate that. But what is in front of me right now

21 is that we’re dealing with a situation of potentially

22 tampering with information or evidence subsequent to

23 this being originally disclosed to the prosecuting

24 attorney. Because when I provided the prosecutor with

25 what I had from this Facebook page, this comment that
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. 1 I’ve made reference to, it says, quote —— EN’A BlrE—

1

2 And now what I’m seeing from the prosecuting attorney,

3 they have the page printed out with an entry that
siv

4 attempts to explain away this comment B±rEj—’i
4% ?

5 Animals out there are being beaten to death and they

6 not deserve it If that’s something that was drafted k
: c’ -

7 by Ms. Westberg, it was done after this original

8 statement was provided to the prosecuting attorney —-. .

I, ‘

THE COURT: If you feel that there’s something that

10 is pertinent to the case about that and you want to

11 investigate it out, you certainly are free to do that

12 over the weekend. My only issue is just I just wanted

13 to point out that if the defense decides to impeach her

14 with that statement, I’m just looking at the other

15 photographs, it may be an opening door to put in

16 photographs at least in my opinion, although none of my

17 business, would not bode well with a group of jurors.

18 That’s all I’m saying.

19 So all I’m saying is to think about it. It we go

20 there, great. That’s your choice. The other issue if

21 you want to investigate it, it’s afternoon, and I don’t

22 want to spend a lot of time pondering about whether

23 somebody did or didn’t do something before or after

24 prticü1ar dates.

25 MR. TARVIN: I’m sorry, your Honor. Just one other
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1 point. I just really feel that the prosecutor or this

2 Ms. Westberg has done something to mess with the

3 evidence that we have. We had something that was

4 limited to a statement and now we’re presented with

5 something that has all -—

6 THE COURT: Like I said -- and I’m hearing what

7 you’re saying, but there are several things. You may

8 decide not even to cross—examine her with this

9 information, I don’t know, for the reasons that I have

10 stated. You certainly are free to investigate. I do

11 not believe this is —- if I understand correctly --

12 documents the State has any intention of asking to have

13 admitted if I ——

14 MS. HOLMGREN: And, your Honor, if I could just take

15 60 seconds. With how Facebook works and the purpose of

16 printing out those larger pages, it is not a statement

17 that is typed in by Officer Westberg. ‘You scroll dow’

and you see other things. You can like them or dislike

19 them or hae-a comment. It’s the State’s ijndei-starithng

20 at some point this came across her Facebook page. She

21 liked it, so then it went into her like area. This

22 isn’t a page she has created. This isn’t a page she

23 has commented on. I’ve provided those additional pages

24 for the court to use as a reference to see what that

25 page entails.
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1 If defense counsel had gone further and clicked on

2 that exact same information would have been present

3 when he had originally looked at it. Officer Westberg

4 isn’t the founder of that page. That page is liked by

5 almost 900,000 people. She did not type any of that

6 information. That information, to the best of my

7 knowledge, was there as soon as I looked this up. It

8 was not created or altered in any way.

9 THE COURT: Okay. All right. We may come back for

10 a lesson on Facebook.

11 All right. Then I think we’ve handled pretty much

12 all of the motions that we have, at least that I have,

13 to address, so I’ll see you Monday morning.

14 MR. PICULELL: Your Honor, there is one other thing.

15 THE COURT: I don’t want to do it now, though.

16 We’ll have to come back at 1:30 because it is five

17 after 12:00 and I need to let my staff go for lunch.

18 (DISCUSSION OFF THE RECORD RE SCHEDULING.)

19 MR. PICULELL: Your Honor1 may we come back Monday?

20 THE COURT: ‘We’re not addressing this then on

21 Monday. I want to make that clear. We still have the

22 afternoon that we can stay in trial and I’m here ready

23 to go. So why don’t we come back at 1:30 then?

24 MR. PICULELL: I think that it’s something that

25 would be properly addressed in trial that does not
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1 require ——

2 THE COURT: Okay. So not as a pretrial matter?

3 MR. PICULELL: Yes.

4 THE COURT: Okay. That’s fine. Then I’ll see

5 Monday, 9 o’clock.

6 MR. PICULELL: Thank you, your Honor.

7 (PROCEEDINGS ADJOURNED.)

8 ——cOo——
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1 PROCEEDINGS

2 DECEMBER 10, 2012

THE COURT:, Good morning. Please be

5 Okay. As Kelli has told you, we are about ready to

6 bring up the jurors. I want to confirm that we have

7 one bench trial, one jury trial; is that correct?

8 MR. TARVIN: That’s correct, your Honor. Kevin

9 Tarvin on behalf of Mr. Markley.

10 THE COURT: All right. Unless you disagree, I don’t

11 have any intention nor do I see a need, but I’m going

12 to put this out to all of you, to have the jurors know

13 that one of the defendants is being tried by the bench

14 and that the other defendant is being tried by a jury.

15 Does anyone see any reason why7iat the verdict form

16 stage, we may want to readdress this issue because

17 certainly when the jury is deliberating and they only

18 see one defendant, they’re going to wonder what

19 happened to the other one, so we may want to come up

20 with something but we don’t need to address that now.

21 So I’ve never done one where there’s actually been one

22 person is a jury and one is a bench and we’ve done it

23 together.

24 MS. HOLMGREN: And, your Honor, I had anticipated

25 certain portions of defense’s argument not necessarily
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1 being in front of the jury.

2 THE COURT: Okay.

3 MR. TARVIN: Or I didn’t know that Mr. Tarvin,

4 whether or not he would participate in jury selection.

5 THE COURT: Well, Let me ask this then. How do you

6 want this presented to a jury? You’ve got a group of

7 jurors who are going to see two defendants and two

—‘\ Ecii

8 lawyers. I mean, do we want to let them know upfront?

9 How do you plan on handling this with the jury? Why

10 don’t I approach it that way?

11 MR. PICULELL: Good morning, your Honor. Gene

12 Piculell appearing. I think it’s appropriate upfront

13 to delineate to the jury that they have no role in the

14 factual consideration of”co—defendant’s case. I can

15 tell you it’s stretching my memory and I don’t know if

16 this is a [correct] memory, but I do recall a case that

17 I did way, wabck where it was bifurcated like this,

18 but I don’t think there’s any error or any problem in

19 delineating that factual decision.

20 THE COURT: So I’m not excited about being the one

21 communicating that to the jurors, and I think actually

22 what you just said is perfect for fear of commenting on

23 the evidence.

24 Now, sir, it’s your client who’s the bench trial, so

25 ‘ how do you want to brdle this’
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1 MR. TARVIN: Your Honor, I think it would be

2 appropriate in the preliminary instructions or the time

3 when you’re reading the charging document to indicate

4 to the jurors that, you know, you will be deciding the

5 case of Ms. Thomas and that the case of Mr. Markley

6 will be decided by the court and then just go on from

7 there. I think that could be interjected in one

8 sentence.

9 THE COURT: Well, then, what I would ask is that all

10 the parties come up with that one sentence and make

11 sure that everybody is in agreement with that one

12 sentence, if that’s how if you want the court to

13 read something, then I’m going to ask if you all come

14 up with the language that you want me to read and that

15 all of you agree to it.

16 I was hoping that we could do this at the end of the

17 trial, only because they will wonder all the way

18 through the trial what the difference is, but --

19 MR. TARVIN: And the thing that I would take from

20 the court’s position -— and I think it’s a very good

21 point —- is that the jurors in fairness to Ms. Thomas

22 should be considering all of the evidence collectively

23 and not, you know, in their minds bifurcating or

24 selecting portions that they’re not going to focus on

25 as they’re listening to all the evidence. So I’m
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1 sitting here thinking about it and asking myself why am

2 I throwing out a suggestion as to how the court would

3 instruct jurors because I’m the one having the jury

4 trial, and to answer counsel’s question, I don’t think

5 it’s appropriate that I ask jurors any questions. But

6 maybe at this point I’d defer to Mr. Piculell.

7 MR. PICULELL: I’m sure we could draft a sentence

6 that ef1ects both of our positions.

9 THE COURT: Okay. Why don’t I go ahead and let you
- 1Lk

10 do that. So what I’m understanding now then isI’rn the -

11 fact-finder for one, the jury is the fact-finder for
7

12 the other, so you will participate, though, in

13 cross—examination as you would in a bench trial.

14 - MR. TARVIN: Right. The only thing I don’t

15 THE COURT: So the only difference then is who makes

16 the determination. Now, what about, is there any

17 issues for opening statement and/or closing statements?

18 MS. HOLMGREN: It would be the State’s position that,

19 Mr. Tarvin would open and close only in front of your

20 Honor and not in the presence of the jury.

21 THE COURT: Outside the presence of the jury?

--
(f )*A ‘I

22 MR. TARVIN: And on that I wàuld -- I do want to

23 chime in, but I agree with Mr. Piculell, I think the

24 jury probably has3

25 — evaluating all argument just like —-‘
‘f’I1 L)d il
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frW1
1 THE COURT: Not if it’s a bench trial. If your

2 client is asking me to make that decision, I don’t

3 think the jury ——

I ) r”IA ipt4 wo’

4 MR. PeUh:’’ I haven’t done it that I can recall

5 either, i- —

6 THE COURT: So we’ll just do closings separately.

7 , MS. HOLMGREN: Right, and it was the State’s

8 anticipation to potentially have additional remarks) (i’

9 primarily in closing hat could also be done outside
k

10 the presence of the jury in regards to the d-frre, not
:(

11 necessarily two openings but to focus on the defendant

12 that the jury is deciding in front of the jury and

13 simply very briefly for a few moments point out

14 additional facts for a court of law.

15 THE COURT: And you’re just talking about closing?

16 MS. HOLMGREN: Yes.

17 THE COURT: Well, closing we can get to when we get
m (

18 there. What I’m hearing is weTll just do those

19 separately, and if there’s an issue about how one or

20 both of the parties conduct their closing we can talk

21 about it then. I just want to make sure. We’ve got

22 jurors coming up. I’ve never done one like this

L
23 before. b I’m a little uncomfortable with it because I

24 think there are some issues, but that’s not for the

25 court to —— I’m not going to interject those issues.
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THE COURT: Okay. Then why don’t I go ahead and let

you folks make a statement, come up with something that

you want me to indicate to the jurors that would

explain that one party is being tried by the bench

while the other party is being tried by Llie jury. Is

that fair?

MS. HOLMGREN: Yes.
()

THE COURP: Okay.
(V1 I 4

4i)

MR. PICULELL: I noticed that the court and I

didn’t notice last week -- that the court ha riiYmber

of stuffed animals on te bench.

THE COURT: Really? I hadn’t even thought of that.

The reason these are here, just so that you know, I do

Lii3

1 So what I’m hearing is for purposes of opening
I ioti:1

2 you’ll do an opening to the court,you’11 do an opening

3 to the jury, you’ll do an opening to the jury, and then

4 we’re going to move forward with trial as if —— as if

5 both parties are being tried together. Is that my

6 understanding? And then when we get to closing we’ll

7 deal with how that’s going to appear at that time.

8 Can anyone think of any other places that we’re not

9 going to get caught up in and go, oh, my gosh, we

10 didn’t consider this? Anything else?

11 MR. PICULELL: Nothing to add, your Honor. Thank

12 you.

13

14

15

16

17

18

19

20

21

22

23

24

25

..::



pPiIL jes

1 Drug Court,’and a number of members of —— and they just

2 , brought them in last Friday, so I was actually very

3 ecated —— a number of our Drug Court participants have

4 children and because it’s a faIrLily’situation, if you

5 will, oftentimes I’m allowed to give —-I’ve never been

6 able to give some of the kids,’the smaller ones, little

7 bunnies, so would you like me to remove those?

8 MR. PICULELL: That’s our request:to the court.

9 THE COURT: Good. Then I won’t have so many eyes

10 staring at me. All right. We can do that.

11 MR. PICULEEI: Thank you. i’

12 THE COURT: Okay.

, I1 t arSc
13 (RECESS.)

14 THE COURT: All right. What did you guys come up

15 with?
H H

16 MS HOLMGREN And, your FTonor, the State would just

17 ask the court instruct the jury that facts will be

18 presented during this trial regarding both defendants.

19 At the conclusion the jury will be the finder of fact

20 for Cherish Thomas and the court will be the finder of

21 fact for Jason Markley.

22 THE COURT: Okay. iLS1b4

23 MR. PICULELL: Your Honor,’ I concur with that. It’s

24 just I’d like another sentence included. It’s of no

25 prejudice to the government, but there’s no agreement
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lL ,

iI fo?O5t

1 on it. Evidence introduced by the court in this

2 matter, however, can be considered by you in

3 consideration of Cherish Thomas’ case. And the reason

4 why I ask that that be entered, Mr. Tarvin and I have

5 discussed different aspects of examination and frankly

6 in certain component parts of the cross—examination I’m

7 deferring to him, he’s relying on me in other areas,

8 and I’m concerned that a particular juror may say I

9 cannot listen when Mr. Tarvin is cross—examining a

10 witness because I have no consideration of that

11 particular case and it concerns that particular case.

12 And I know they will be instructed at the end that

13 that all evidence is to be considered.

14 THE COURT: Why don’t we put that in at the end of

15 the State’s —— yours concerns me as well. Read the

16 first part of that one -— the one sentence that the

17 State has not included.

18 MR. PICULELL: Evidence introduced by the court in

19 this matter, however, can be considered by you in

20 consideration of Cherish Thoma’ case.

21 THE COURT: The court is not going to introduce

22 evidence. That’s why I want to —— you said evidence

23 introduced by the court?

24 MR. PICULELL: Well, admitted, admitted

25 THE COURT: Okay. I think what would work -- I
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1 think the first sentence that you all have come up with
IOU.

and agree to I think is appropriate1If you want to

3 simply indicate the part of the instruction that says:

4 Please consider all of the evidence when deciding this

5 case, or something to that effect, I don’t mind if you

6 pull that sentence up and stick it at the very end so
u.

7 that they see it,’as one thought, if you will.

8 I mean, it would certainly be a tragedy to have to

9 sever but we certainly can do that as well if this gets

10 too complicated.

11 MR. PICULELL: That sentence the court is looking

12 for is in the omnibus instruction.

13 THE COURT: Okay.

j o:,-i .3 C’.k i
14 MR. PICULELL: Paragraph , -the part44s are entitled

15 to a benefit of all of the evidence whether or not that

16 party has introduced it.

17 THE COURT There That sounds good Why don1t you,
1cL,,’ m -‘

18 add that. Unless counsel you have any objection, why

19 d4-!4. ou add that to the sentence and then you can

20 hand that up to me.

21 (DISCUSSION OFF THE RECORD.)
.;

22 THE COURT: All right. The question I’m looking at

23 —— my opening instructions, and I’m presuming we want

24 to put them in the opening instructions.

25 Towards the very end I state: Until you are
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1 dismissed at the end of this trial you must avoid

2 outside sources, and I go on about that. During the

3 trial, do not try to determine on your own what the law

4 is. And then that paragraph ends with: You must keep

5 your mind clear of anything that is not presented to

6 you in this courtroom.

7 That’s where I would propose that we put this

8 paragraph. Facts will be presented during this trial

9 regarding both defendants. At the conclusion the jury

10 will be the finder of fact for Cherish Thomas and the

11 court will be the finder of fact for Jason Markley.

12 Each party is entitled to the benefit of the evidence.

13 So I am proposing that I put that in about -- you don’t

14 have the opening statements, but it’s just a few

15 paragraphs before we would begin with opening

16 statements. Does anybody have a problem with that?

17 MR. PICtJLELL: Thank you.
/02 ô: 2

18 THE COURT: Okay. Now, I’m presuming -— I’m going

19 to look to you to go first throughout the trial and

20 then you can follow. In other words, you’ll do the

21 opening, you can do your opening, you’ll do the first

22 cross, you’ll do the second cross.

23 MR. PICULELL: Thank you.

24 THE COURT: Okay.

25 MR. PrCUt1IL: ‘ I guess we could bring it to the
:( / ‘

3
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1 attention of the court if we would elect to be going in

2 a different order.U’

v “‘ (o:o5I

3 THE COURT: You can, but I don’t see any reason why

3
7f -

4 that would need to be the case. And againif this is

5 going to get overly complicated, you know, I’ll sever

6 the case. Because I just don’t see any reason why thatt

7 would be necessary.

8 MR. PIEH36l: Okay.
a 2.3 o1

9 THE COURT: And it would also confuse the jurors as

10 to why that’s happening. They’re rather perceptive, to

Ii say the least. cNV

12 Okay. Okay. Anything - oh, one other thing I’d
ar -3

13 like to get from you folks Today is the 10th So,&”’
fl2(’f.

14 ].,boy, and the 20th is the last day we can be here. We

15 will probably get our jury selected early tomorrow

16 morning unless you folks go more quickly than what some

17 ,attorneys do, and I don’t know what your style is. So

18 let’s talk about a few things. How many minutes do you

19 want with voir dire? And we do do the struck method,

4 1° j’ t

20 so let’s make that clear with”questioning.
gl flr) q V)

21 MR PICULELL General1y,,45 minuteS’for Lhe first
I 4h$K

22 segment and 45 minutes for the second segment is about

23 my average.

24 THE COURT: Okay. Generally, I’ll go 30/30, if even

25 30 the last, so I’m inclined to go 30/30. And what I
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1 will do is if you need anything more after we do the

2 30/30, I’m all ears and ——

3 MR. PICULEIJ: The 4 minutes gives me one minute

4 per juror which is extraordinarily difficult to assess

5 a particular juror, and so that’s why I d 45 minutes.

6 THE COURT KLet’s do the 30/30 It you feel at the

V JJi J

end of that yo U1l ed more time, I an give It.

8 Okay? So we’ll go 30/30. Also, to let you know, we’re

9 going to do one alternate, and that alternate will be

10 in the alternate’s seat, Seat no. 13. That person will

11 be the alternate. Okay? Any questions or concerns

12 about that? All right.

13 Finally, I’m inclined to tell them that this case

14 may go through December 20th. Does anyone have a

15 problem with that? That’s —— do you feel that it’s too

16 far out? I’m looking at deliberations, and I do not

17 comment on deliberations, so.
— 1 r I c 4

18 MR TARVIN I still think it’s realistic we’ll be A
4?(cetL4X 4’ v.

19 done on Thursday of this week.
i L J, )

% .I (Ill 41 IIl

20 THE COURT. Do you Okay J ‘“

( P I (IYI I I

21 MR. PICOLELL: I rdo, too.

22 THE COURT: Do you really? So what are you

23 proposing? If I were to say -- are you thinking

24 deliberations included you’d be done by Thursday?

25 MR TARVIN No, just the case
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1 THE COURT: So I’m hearing you say -— if I were to

2 say —— because I dontt want to freak people out because

3 of the holidays. If I were to say this case should

4 conclude by December 18th, is that what I’m hearing?

5 MS. HOLMGREN: Yes.

3
6 MR. MW±N: I would th-iJc-so.

?icLa(

7 MR. iIr: Yes.It:2’l.’3’
7rc

8 THE COURT: Okay. Okay. I don’t think there’s any

9 other information that I need before we bring in the

10 jurors. Are you folks ready to go? Well, you don’t

11 have the bias yet; do they? You have the bios, okay.
1:qys oPcLu; 44

12 The first thing I’m going to do is ask the hardship
— r \‘ji

13 question, which is: Can you stay for this period of

14 time? And then we’ll go back and start with some of $Jcs

15 the other questioning. Okay? ft(

16 (PAUSE IN THE PROCEEDINGS.)

17 (PROSPECTIVE JURY PRESENT IN THE COURTROOM.)
I ••f /Z)

18 THE COURT: Good morning. Please be seated.

19 My name is Cheryl Carey. Welcome to this court.

I
20 I’Ll ap1ogize to you in advance. I have my cough

21 drops with me. I have a cold. So should you catch me

22 sucking on one of these cough drops, that is why I am

23 doing that.

24 All right. Number one, I would like to thank all of

25 you for your willingness to serve in this capacity.
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1 I’m going to get to a part where I ask you what we call

2 a hardship question. So I’m going to read some

3 instructions to you, and then I’m going to have a

4 little conversation with each of you.

5 An important part of the trial is the selection of a

6 jury for which the law requires that all prospective

7 jurors be sworn before questions are asked. So I’m

8 going to ask if each one of you would please rise,

9 raise your right hands and be sworn by the clerk.

10 (PROSPECTIVE JURY SWORN.)

11 THE COURT: Please be seated, folks.

12 We are going to take part in a process which is

13 called voir dire. Before we formally begin, though, I

14 need to determine whether remaining as a juror in this

15 particular case will cause anyone an undue hardship.

16 An undue hardship is something that will cause

17 extreme difficulty for you and your family. Notice I

18 didn’t include inconvenience. So I just want you to

19 pay attention to that.

20 We anticipate —- and I’ve had an opportunity to

21 speak with the attorneys. We anticipate that this

22 trial will not go past -— and I’m looking over here

23 because I have calendars up on the wall if it might

24 help somebody, I happen to be a visual person -- will

25 . not go past Decenther 18th. If you need to pull out
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1 your calendars, please feel free to do so.

2 So having said that, the question that I need to ask

3 each one of you is whether this will create an undue

4 hardship on anyone. And the way I want to handle this

5 —— you should all have cards on your laps, I’m

6 presuming. Get them ready. So I’m going to ask that

7 question of each of you, whether or not staying with us

8 through December 18th will create an undue hardship on

9 any one of you, not an inconvenience but an undue

10 hardship. And what I’m going to do is I’m going to ask

11 those of you in the box first and then I will come

12 around to the rest of you folks in the courtroom. I’m

13 going to ask you to raise your card if it will create

14 an -- not yet -- an undue hardship, and then I’m going

15 to write your number down and then I’m going to come

16 back and I’m going to ask you what that undue hardship

17 is.

18 Please notice that we don’t have a court reporter

19 and that’s because everything in this courtroom is

20 being recorded. So it’s really important that when you

21 do speak that you speak very loudly and that you speak

22 clearly. All right.

23 Okay. Why don’t we start with just the front row

24 here in the box. Will staying with us through the 18th

25 create an undue hardship for any of you? And if so,
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1 just go ahead and put your pink card up, I’ll write it

2 down and I’ll ask the folks behind you. I see no

3 movement. That’s great. Excellent.

4 How about the back row, undue hardship to stay with

5 us through the 18th? Okay. Now, I don’t want to

6 intimidate anybody here. This is very remarkable. You

7 don’t have to put your card up, but -- yes, sit?

8 JUROR: I can’t hear you.

9 THE COURT: Is anyone else having a problem? All
1jVe v-fIc

10 right. V My bailiff is going to get something for you
3 %

11 that is magnificent. Actually, you can hear through

12 walls with this little device. So Kelli is going to go

13 down and get a device —— can you hear me now as I’m

14 kind of talking louder?

15 JUROR: Barely.

16 THE COURT: Barely?

17 JUROR: Yeah.

18 THE COURT: Okay.
I Los4 1 c,1 kaii

19 JUROR: I have a hearing problem, although Lhea-r it

20 in my left ear.
n’ jo

21 THE COURT: Okay. V1f I’m talking too loudly, let me

22 know. I want to keep moving forward, so I’m going to

23 talk real loudly.

24 So once again back row. Will staying with us

25 through December 18th create an undue hardship on
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1 anyone? If the answer is yes, go ahead and put your

2 card up. All right. No. 7. Anyone else?

3 Okay. Why don’t I start with the front row to my

4 left. Undue hardship to stay with us through the 18th.

5 If the answer is yes, just put up your pink card for

6 me. This is great.

7 How about the second row? Okay. 23, 28.

8 And about the last row? 40.

9 How about you folks that are right in front of me?

10 Front row first. Undue hardship to stay with us

11 through the 18th. Go ahead, put your card up.

12 Next row. Thank you. Okay. Hang on there. So I

13 have 29, 30, 32 and 34. All right.

14 How about the last row? 45. Excellent.

15 Now, I’m going to go around the room, I’m going to

16 come back and I’m going to ask you each what that undue

17 hardship is. For anyone who’s kind of an introvert and

18 you don’t like to really talk out loud, please don’t

19 let that be the reason you’re not holding up your card.

20 Because the last thing you want to have happen is find

21 yourself in the box selected only to say, oops, I’ve

22 got nonrefundable plane tickets to go to Africa in a

23 few days. So you don’t want that to happen either, so

24 I want to make sure everybody’s good with this.
I,, (s/

L(L44 - I

25 Should you think of something that you forgot, go
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1 ahead and just put your card up any time and I’ll come

2 to you. Okay. No. 9. All right. So, No. 7, I need

3 you to speak loudly so we can all hear.

4 JUROR: Yes, your Honor. I don’t know if this

5 constitutes an undue hardship, but I am the sole

6 administrator in my building of 400-plus students and

7 I’m just really concerned about being away this time of

8 the year.

9 THE COURT: Is this a school?

10 JUROR This is a school. I am a principal, yes.

11 THE COURT: So who’s managing the shop while you’re

12 here?

13 JURO Our administrators downtown know that I am

14 out of the building and there is no administrator in

15 the building at this time.

16 THE COURT: Let me ask you this. What would happen

17 if I kept you? Is something dramatic going to occur?

18 And please don’t misunderstand me. I’m not in any way

19 suggesting you’re not important because I know you are,
-

-I

20 so that’s not the issue, but is there something that is

21 dramatic that will occur if I keep you on this trial?

22 JUROR:’ If something were to happen, the

23 administrative office would take care of it.

24 THE COURT: Okay. That answers my question. Thank

25 you very much, and I appreciate it.
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1 All right. Good. Okay.

2 Juror No. 23.
4t

3 JUROR: Your HOnor, I live in .-INAUDIBLEH and I work

4 in Longview. The shop that I ran now in Longview is

5 just recently sold. I have to close out -9 20(1 o’47’53

6 EINAUD-l-i3LEj before the end of the month for the new

7 company to take over in 2013, January 1. So I have to

8 close out all my work in prOgress and all my open shop
,tJ( 1i (!r4I

9 orders between now and the 18th [INAUDIBLE].

10 THE COURT: All right, sir. Thank you very much.

11 appreciate that.

12 No. 28.
‘

13 JUROR: Do you-want me-to--st-and? çu

14 THE COURT: That would actually be good because then

15 we can hear you better.
3

16 JUROR: On Thursday, this Thursday, I have an ear

17 surgery, so.

18 THE COURT: Thank you.

19 All right. How about 40?

20 JURO I work for a school district and we are

21 still in session in the special ed. department, and the

22 teacher that is in our classroom just went on maternity

23 and I’m the only long-term parent in that room that ioi’:$
I --

24 works with 13. special ed. students. -

25 THE COURT: All right. Thank you very much.
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1 Appreciate it.

2 How about No. 20?
J

3 JUROR I’OLIL hOnOL, With flL jurJ I hdve a loL of
•\ti qq1

4 proj ects’withii2ithe next two weeks, and without being

5 at work I’ll need to work for five to eight hours after

AW
6 court every day or1projects possibly won’t go.

7 THE COURT: Tell me what kind of projects we’re

S talking about.
o93J

9 JURO: I am an [iNAU1IBLE] analyst .t {-NdfEB±rEr],

10 and we’re [INAUDiBLE) timekeeping and various projedts

11 for HRand I work directly with our support group, so I
3 jf-- /& !

.‘

12 train all of our,peopie that answer the phones’that

13 support people in product launch.

14 THE COURT: So am I hearing -- I think what I’m

15 hearing you say —— and I want you to correct me if I’m

16 wOnq —— and dd&t be shy about that — is that jf you

17 were to be selected as a juror on this case, your

18 company isn’t going to recognize that you’re on jury

19 duty. In other words, you’re going to have to do all

20 the work after hours?
I,o 4_y 4h 4c

21 JUROR: Well, I’m salaried so if I get jury duty,

22 the products won’t get done, so I can either deal with

23 those consequences for the coming months or do the

24 work.

25 THE COURT: This is when being an hourly employee is
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V

1 a good thing. Okay. So --

#I?0L50 /v
2 JUROR: I’m just concerned about the length really.

3 A few days wouldn’t be that bad, but to the 18th is a

4 bit long.

5 THE COURT: Okay. Thank you very much. I

6 appreciate that.

7 Okay. How about No. 29? 29, sir?

z1
8 JUROR: I have a medical procedure scheduled for the

9 17th and the 18th at St. Francis.

10 THE COURT: Thank you.

11 All right. How about No. 30?

12 JUROR My company does not reimburse me for being

13 here for jury duty, and if I don’t work I don’t get

14 paid.

15 THE COURT: Are you an hourly employed?

16 JtJRQI An hourly employee.

17 THE COURT: No work, no pay, huh?

18 JUROR: No work, no pay, and so it’s a hardship on

19 my family.

20 THE COURT: Okay. How about 32?

32 ,
21 JUROR: Your Honor, I m not sure if this is an undue

22 hardship; but I’m a student currently at Central

23 washington University over in Ellensburg, and I was

24 planning on moving all of my stuff to Olympia this week
-i 1?L

25 -f-err—- quarter, and I don’t know I would be able to
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1 get my stuff out of my dorm room, so I don’t know if

2 that’s an undue hardship.

3 THE COURT: Let me ask you this. What time frame do

4 you have to get your things out of your dorm room?

5 When do the kids come back, adults come back following

6 the holiday?

7 JUROR: I’ve been given permission to extend it out

8 till today and tomorrow, but if I don’t I don’t get my

9 stuff until January 3rd, so.

- ,o:z 2?
10 THE COURT: So yOUL 1-ea-e --

11 JUROR INAUDIB1.rE1 -‘

1rs (

12 rr COURT: So today or tomorrow, if Pou don’t get

13 your stuff out like now ——

14 JUROR: Yeah, the’adrninistration is not very open on Cr hcijl

15 policy they have to close all of the buildings down and

16 no one is allowed to go in and out of Cross Hall, so ——

17 THE COURT: Sure. And yet you are here for two days

18 whether you stay with me or ——

19 JUROR: Yes, I am here. I was here for the weekend
- 1L-’

20 for1a meeting 1to see my family, but they were like,

k’
21 hey, we have jury duty for you. And I was like

22 awesome.

23 THE COURT: So what I’m hearing -- so I’m hearing --

24 I want to make sure that I’m clear. If today and

25 tomorrow are the only two days you can move your stuff
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1 out of the dorm and the next available day is January

2 3rd, I mean, you’re here anyhow for today and tomorrow,

3 whether I keep you or not. So you aren’t going to have

4 an opportunity to get to that dorm room; are you?

LL)i
5 JUROR I was planning on going back today or

L1Z k)EL) J ,

6 tomorrow I understand these things are sent out very
jfa J ( I IkI f Sft& ki

7 much in advance and being a student
——.

B THE COURT Because even if Iwere to excuse you
J>,cr l3 i 4 , ,i s h j

9 from this case, you’d still have to go back downstairs

10 and likely would be sent to another courtroom. So

11 assuming that’s the case, assuming you’re not going to l°

v 1 e E° ‘f3 ‘
12 et there by tomorrow under the circumstances, I don’t

— J

13 have the authority to excuse you from everything You

14 aren’t going to be able to get your things until the

15 3rd anyhow; am I following that correctly?
.

1. JURQ!: That’s likely.

17 THE COURT: So either I keep you or someone else

18 wUl keep you and you’re still ——

4

19 JUROR: I’m not sure if it’s an iandue hardship.

20 THE COURT: Well, I would not consider that an undue

21 hardship,\and I’m not sure another judge would either.

22 So I’m not putting on the spot, it’s just that if it’s
4.

JLL( :NW’S

23 either I get to keep you or another judge gets to keep

24 you, I’m very selfish, I will keep you, at least for

25 the part of jury selection. So go ahead and have a
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1 seat. Thank you very much. I appreciate that.

2 Okay. How about 34?

3 JUROR Good morning, your Honor. I am asole
;, )

4 payroll and financial employee at a 60-plu company and

5 do accounts receivable and accounts payable and
i 0.

6 payroll.

7 THE COURT: I was just going to ask you, do yáu do

S payroll, too?

11
9 JURO Nobody will get paid if I stay.

10 THE COURT: You know, I had some people --

11 JUROR: You don’t get reimbursed for jury duty.

12 THE COURT: You don’t get reimbursed.
1 : ‘ a 1

13 JUROR: VThere are 60 other people.

14 THE COURT: And then it becomes a hardship for me,

15 so I)understand. All right. So you actually are

16 responsible for payroll for the employees of the

17 company and this is the holiday season, uh-huh, okay.
y 4SS-#’-& .A3Lfk- Jt)

18 Thank you very much. I appreciate that.

19 All right. 45.

20 JUROR: Good morning, your Honor.

21 THE COURT: Good morning, sir.
o:stc

22 JUROR I’m supposed to visit an oncologist in the
/0 1/ (\Tici Irrc’ “4 Jc o4r 5o)

23 next week with my wife. They hafin’t made the,

24 appointment yet, but they gave us the

25 THE COURT: So it sounds like -- and correct me if
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1 I’m wrong —— your wife has had an appointment. She

2 made the appointment. That appointment --

3 JUROR: She didn’t make the appointment. They

4 called us.
,,:l°

5 THE COURT: Okay. WAnd then they turned around and

6 called both of you and they want both of you in?

7
os

!NAi i#

8 THE COURT: Now, having said that, I know nothing

9 about doctors, so I probably will excuse you. I want

10 to make sure you understand. That’s certainly not a

11 statement of something that I might know about why a

12 doctor would call you both back. So I want make

13 sure that that’s real clear.

14 JUROR: Well, they ran a test, and they want to talk

15 to us both on the test.

16 THE COURT: Okay. And when is the appointment?
gfLj

17 JUROR: They haven’t scheduled it, but they’re going

18 to schedule it immediately. They called us Saturday,
VL€

19 so they may give us --

20 THE COURT: So it could be today or tomorrow or

21 1ater?, Okay. Thank you very much, sir. I really

22 appreciate it.

23 Okay. How about No. 9, last but not least?

24 JUROR: Good morning, your Honor.

25 THE COURT: Good morning.
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q /b:ç:5,

1 JUROR: I manage a retail furniture business and the

2 10th and the 11th I made arrangements for, but I don’t

3 have anybody to fill in. I do all the scheduling and

4 with the holiday season now as my busiest time, and I

5 don’t have anybody to fill in. And I have to give

6 other people days off after Christmas, so I have to

7 reschedule.

8 THE COURT: So tell me, you’re a retail business.

9 What kind of business?

10 JUROR: Laz-E-Boy furniture.

11 THE COURT: And so you manage a store, correct?

12 JUROR: Yes. Yes.

13 THE COURT: And you have made plans for the 10th and

14 the 11th?
10

15 JUROR: Well, knowing I was going to be here.

16 THE COURT: Okay.

17 JUROR: So I covered that.

18 THE COURT: I see what you’re saying.

19 JUROR: But --

20 THE COURT: You didn’t realize —-

21 JUROR: It was till the 18th.

22 THE COURT: Okay. Let me ask you this. So what

23 would happen if you were selected to serve on this

24 jury?

25 JUROR: The business would fall apart.
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1 THE COURT: Okay.

2 JUROR: It would. But it wcld be really

3 inconvenient for a lot of people, and I would have to

4 reschedule somehow. And they have holiday plans which

5 I’ve adjusted.

6 THE COURT: When you say “really inconvenient,” how

7 really -- what would happen?

8 JUROR Well, they have vacations planned, days off,

9 plans for the holidays that they have planned, so I’ve

10 adjusted for the business, but the floor would be

11 covered.

12 THE COURT: So and you’re part of that coverage?

4q
13 JUROR: Yes.

14 THE COURT: So am I hearing you say if I keep you,

15 then other people would have to reschedule their

16 holidays or --

17 JUROR: Yeah, somebody is going to have to cover me.

18 THE COURT: Okay. All right. Thank you very much.

19 Appreciate that.

20 JURORT Thank you.

21 THE COURT: Okay. Can I see the attorneys back here

22 for a few minutes? Go ahead, stand up, stretch,

23 introduce yourself to your neighbor, it is the holiday

24 season. We’ll be right back.

25 (PAUSE IN THE PROCEEDINGS.)
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1 THE COURT: Thank you very much.

2 Juror No. 32, where’s my college student? You know,

3 if I do excuse you, I expect all A’s, you do understand

4 that? I request report cards, but actually, no,

5 seriously, are you a King County resident?

6 JUROR: Presently?

7 THE COURT: Yeah, I’m hearing you’re up at

S Central ——
,

9 JUROR: My home address is King CoUntybut I live

10 in Ellensburg.

11 THE COURT: Okay. Okay. But so this is your

12 residence residence, thisis where you’re voting?

13 JUROR: I don’t live here, but __4’ mj re.Sidencc iO:i:Iz

14 THE COURT: I know, as a student, you always feel

15 kind --

I’ )1 q
16 JUROR: For all intents and purposes it is my hmme.

17 THE COURT: Gotcha. Gotcha. Okay.

18 All right. I am going to excuse the following

i11 (:7 i
19 eop1e, and in so doing g:jq to ask all of you

20 then to return back down to the jury room from whence

21 you came, okay? The fact that I’m excusing you does

22 not mean you are excused from jury duty. All right?

23 Okay.

24 No. 23, go ahead and grab your things. Feel free to

25 exit. Again, please remember to go back down to the



31

1 jury room on the second floor.

2 No. 28, No. 40, No. 20, No. 29, No. 30, Nt). 34 ——

3 please -let your employees know I let you go. If

4 someone else keeps you, it’s not me.

5 No. 45, sir, wish you the best.

tIL1S
6 JUROR: Thank you very much.

7 THE COURT: And No. 9.

8 JtJROt Thank you.

9 THE COURT: Thank you, sir.

10 All right. So, ladies and gentlemen, what I am

11 going to do right now, we are going to start the formal

12 process of the selection of jurors for this case. U

13 There are a number of instructions that I am required

14 to read to you, so I am going to begin with those

15 instructions.
Ij OILL1

16 My understanding is —— why don’t we go ahead and

r
17 take —— I’m going to take a quick seven—minute recess,

18 all right. If anyone feels like they need to run

19 grab a drink of water, run to the restroom, I’m going

20 to go ahead and let you do that right now ahd then

21 we’ll come back and I will begin with,reading my jury

22 instructions. Okay? Just a few minutes, though, if

23 you don’t mind. Thank you.

24 (RECESS.)

25 THE COURT: No. 6, that you may have a financial
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1 hardship; is that correct? Hi.
4Lc

2 c 4 JUROR Yes, your Honor

3 THE COURT: Okay. So why don’t you tell me a little

4 bit about what’s going on.
ni7

5 JUROR: I work retail, Fred Meyer. It’s me an my

6 wife in an apartment complex. I was prepared for about

7 two days, two or three days, but the 18th I can’t

8 really adjust for. I am scheduled during the week and

9 one day during the weekend. I don’t know how they’re

10 going to be able to schedule me for that. And one week

11 missed from a paycheck for me is quite a bit.

12 THE COURT: Now, do you know what their policy is

13 for employees who are asked to serve on jury duty?

44LP
14 JUROR: Not particularly.

15 THE COURT: You don’t know what the policy is? Do

16 you know if you’re being paid for today?

17 JURR: I do not.

18 THE COURT: You don’t know? And which company is

19 this?
.11 -

20 JUROR: Fred Meyer. I work at the Issaquah store.

21 THE COURT: Would you do me a favor at noon, can you

22 call your boss and find out what their policy is? And

23 let me explain to you why. There are some employers

24 who are great. They pay for their employees when their

25 employees are asked to do jury duty, being that it’s
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1 their civic duty. And then there, as you may have

2 heard, are other employees who won’t pay anybody a

W H P1 o
3 cent, There are people who ar salary employees, there

4 are people who are hourly employees. I’m guessing that

5 you’re an hourly employee; is that a fair guess?

6 JUROR: Correct.

7 THE COURT: Okay. So what I need for you to find

8 out at noon is what -— and I would call —— I’d call

9 your boss or call somebody who can get you HR’S number,

10 okay, and contact somebody in HR, human resources, and

11 find out what their policy is when one of the employees

12 serves as a juror. But some companies will pick up for

13 a week, some nothing. So can you do that for me at

14 noon?

15 JUROR: I can.

16 THE COURT: Okay. I would appreciate that. All

17 right?

18 Okay. So, ladies and gentlemen, I’m going to read

19 to you some jury instructions.

fl9.?iCtt(
20 MALE: Your Honor, I’m so sorry —-

21 THE COURT: That’s okay.

22 MALE: As a matter of order, I think we’re still

23 missing Juror No 5. I don’t have her excused.

24 THE COURT: Let me take a quick peek. Juror No. 5,

25 We’re going to go find Juror No. 5.
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1 No, I didn’t call her, you’re right. Hang on,

2 everybody. If you’d like to stand up, please do.

21z (PAUSE IN THE PROCEEDINGS.)

4 THE COURT: All right. I’m going to read the

5 following instructions. First of all, let me briefly

6 introduce you to the court staff. This is also known

7 as the court’s lower bench. You’ve already met Kelli.
lI 1 ‘‘

8 She is the court’s bailiff, and1you will be Ln her care

9 throughout the entire trial. And she will help keep

10 things running smoothly and she will help you with any

11 problems that you might have related to this case. You

12 may ask her anything except about any of the facts in

13 this particular case.

14 Kim, who is to my left, she is the court clerk. Kim

15 is responsible for keeping track of all of the

16 documents and exhibits and she makes a record of any

17 rulings that the court makes during the trial.

18 As I stated earlier in this courtroom, we record all

19 proceedings with a special audio—recording system. All

20 of these proceedings are preserved to create what we

21 call a court record. For this reason, you must speak

22 loudly and you must speak clearly.

23 This is a criminal case brought by the State against

(I i( 1 m fl(iR
24 the defendants, Mr. Markley and 4s. Thoffis. The

25 prosecuting attorney -— I’m going to ask if she would
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1 please stand and introduce herself.

2 MS. HOLMGREN: Good morning. My name is Gretchen

3 Holmgren and I represent the King County Prosecutor’s

4 Office.

5 THE COURT: And why don’t I have Ms. Thomas’

6 attorney.

7 MR. PICULELL: Thank you, your Honor.

8 Good morning, ladies and gentlemen. My name is Gene

9 Piculell and I represent Cherish Thomas present to my

10 left. Thank you.

11 THE COURT: Thank you very much.

12 And why don’t I go ahead at this time then and have

13 Mr. Markley’s attorney stand and then I will read a few

14 sentences that relates to that particular case.

c’
15 MR. TARVIN: Thank you. Kevin Tarvin on beha1 of

16 Mr Markley. ‘i 1 4v (vi

17 THE COURT: All right. Please be seated.

18 Facts will be presented during this trial regarding

19 both of the defendants. At the conclusion, the jury

20 will be the finder of fact for Cherish Thomas, and the

21 court will be the finder of fact for Jason Markley.

22 Each party is entitled to the benefit of all of the

23 evidence, whether or not that party introduced it.

24 All right. The defendants have been charged with

25 the following. They have been charged with the crime
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1 of animal cruelty in the first degree, to wit, that the

l}yyfl tt1qi3
2 defendants, Cherish TIomhs and Jason Edward Markley and

3 each of them, in King County, Washington, during a

4 period of time intervening between December 25, 2010

5 through April 8, 2011, did with criminal negligence

6 starve and dehydrate an animal, to wit, a horse known

7 as Alex, and s a result caused substantial and

8 unjustifiable physical pain that extended for a period

9 sufficient to cause considerable suffering.

10 To these charges the defendants have entered a plea

11 of not guilty. The plea of not guilty means that you,

12 the jury, must decide whether the State has proved

13 every element of the crime charged. The State has the

14 burden of proving every element beyond a reasonable

15 doubt. The defendant has no burden of proving that a

16 reasonable doubt exists. The defendant has no duty to

17 call witnesses, produce evidence or to testify.

18 A defendant is presumed to be innocent. The

19 presumption continues throughout the entire trial

20 unless you find during your deliberations that it has

21 been overcome by the evidence beyond a reasonable

22 doubt. A reasonable doubt is one for which a reason

23 exists. It may arise from the evidence or lack of

24 evidence. A reasonable doubt is a doubt that would

25 exist in the mind of a reasonable person after fully,
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1 fairly and carefully considering all of the evidence or

2 lack of evidence.

3 If after your deliberations you do not have a doubt

4 for which a reason can be given as to the defendant’s

5 guilt, you are satisfied beyond a reasonable doubt.

6 Excuse me. I’m going to read that paragraph over

7 again. I apologize.

8 If after your deliberations you do not have a doubt

9 for which a reason can be given as to the defendant’s

10 guilt, you are satisfied beyond a reasonable doubt. If

11 after your deliberations you do have a doubt for which

12 a reason can be given as to the defendant’s guilt, you

13 are not satisfied beyond a reasonable doubt.

14 A charge is made by the prosecuting attorney by

15 filing a document called an Information informing the

16 defendant of the charge. You are not to consider the

17 filing of the Information or its contents as proof of

18 the matters charged. It is your duty to determine

19 which facts have been proved in this case from the

20 evidence produced in court. It is also your duty to

21 accept the law from the court regardless of what you

22 personally believe the law is or ought to be. You are

23 to apply the law to the facts and in this way decide

24 the case.

25 The only evidence you are to consider consists of
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1 testimony of witnesses and exhibits admitted into

2 evidence. It is important that you listen carefully to

3 the witnesses’ testimony during the trial. You will

4 not be provided with a written copy of the testimony

5 during your deliberations. For this reason, your

6 ability to accurately recall the testimony will be

7 important. Any exhibits admitted into evidence will go

8 to the jury room with you during your deliberations.

9 The attorneys’ remarks, statements and arguments are

10 intended to help you understand the evidence and apply

11 the law. They are not evidence, however, and you

12 should disregard any remarks, statements or arguments

13 that are not supported by the evidence or by the law as

14 given to you by the court.

15 The attorneys have the right and the duty to make

16 any objections that they deem appropriate. These

17 objections should not influence you and you should make

18 no assumptions because of objections by the attorneys.

19 It is the judge’s duty to rule on the admissibility

20 of evidence. Do not concern yourselves for the reason

21 for these rulings. You should disregard any evidence

22 that is not admitted or that is stricken by the judge.

23 The law does not permit a judge to comment on the

24 evidence in any way. A judge comments on the evidence

25 if the judge indicates by words or conduct a personal
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1 opinion as to the weight or believability of the

2 testimony of a witness or of other evidence. Although

3 I will not intentionally do so, if it appears to you

4 that I have in any way made a comment on the evidence

5 you must disregard the apparent comment entirely.

6 The remarks that I make, the questions that I ask,

7 the questions that I permit the lawyers to ask and the

8 instructions I give are directed to the attention of

9 every juror in this courtroom, whether in the jury box

10 or on the benches. Each juror is cautioned to pay

11 close attention to these proceedings.

12 In voir dire, in order that the case be tried before

13 an impartial jury, the lawyers and I will ask you

14 questions, not to embarrass you or to pry into your

15 private affairs, but to determine if you are unbiased

16 and without preconceived ideas which might affect this

17 case. You should not withhold information in order to

18 be seated on this particular jury. You should be

19 straightforward in your answers rather than answering

20 in the way you feel the lawyers or I expect you to

21 answer.

22 It is presumed that when a jury has been selected

23 and accepted by both sides, each of you will keep an

24 open mind until the case is finally submitted, will

25 accept the instructions of the court and will base any
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1 decision upon the law and the facts uninfluenced by any

2 other considerations.

3 The purpose of the questions on voir dire is to

4 determine if you have that frame of mind. The lawyers

5 have the right and the duty to challenge any

6 prospective juror they do not want to sit in the case.

7 Peremptory challenges are made without giving any

8 reason as a guarantee to both parties that they may

9 remove some jurors if they wish. You should not take

10 offense if you are challenges since the challenge is

11 not as a personal reflection on you.

12 Chair No. 13, which is to my right, is where an

13 alternate juror will sit. The alternate juror will

14 take over if someone on the actual panel becomes ill or

15 for some other reason is unable to finish their duty.

16 Now, I’m going to ask you a few general questions,

17 touching upon your qualifications to sit on this case.

18 What I’m going to do is what we just did or at least

19 very similar to. I’m going to ask questions. If the

20 answer, your ansier, is yes, I think so, maybe, I’m

21 really dying to ask her a question, don’t ask the

22 question, just raise your card, just put your pink card

23 up and I’ll write your number down. Because at the

24 appropriate time the attorneys will have an opportunity

25 to follow up with those questions. So everybody got
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1 your cards in your lap? Can everybody hear me? Good.

2 Sir? Amazing machine; isn’t it?

3 JUROR: Yes.

4 THE COURT: Yeah, I know. I know, I wasn’t kidding

5 when I said you can hear through the walls, I was not

6 kidding, soL

7 JUROR: Good.

8 THE COURT: Good. All right. Let me ask you this
fli id, ;7-io

9 Lhen. We’ll practice on this question. Have any of

10 you heard of this case before? And if the answer is

11 yes, just —— or if you think so, raise that card for

12 me. All right. And that’s No. —- I have to apologize,

13 the lights here are really hard on plastic which my

14 instructions are as well, so that’s No. 19? Okay.

15 Gotcha. Thank you very much.

16 All right. Anyone else? All right.

17 Do any of you know either of the defendants or any

18 of the lawyers here in the courtroom? Think you do,

19 maybe? All right. No response.

20 Folks, I’m going to list -— read off a list of names

21 of witnesses that may call to testify. The question

22 then to you is going to be whether or not you know any

23 of these individuals or whether or not you think you

24 might know of these folks. All right.

25 Officer Jenee Westberg, Sergeant Chelsea y-kt,
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1 Officer Aaron Wheatley, Dr. Heather Stewart, Dr. Hannah

2 Mueller, formerly Dr. Hannah Evergreen, and Richard

3 Conte.

4 So my question now, think about it for a half a

5 second, my question now to you is whether or not you

6 know any of those folks or, you know, you’ve heard of

7 one of those individuals before. If the answer is yes,

8 or I think so or maybe, go ahead and just put your card

9 up for me and I’ll just put your number down and we’ll

10 follow up with you at a later time. All right. No

11 response.

12 All right. Have any of you —- and this is about

13 you, just you —— have any of you ever been a victim of

14 a crime and that would include property crimes such as

15 theft or burglary. This is about you, you have been a

16 victim of a crime including property crimes like theft

17 or burglary. All right.

18 So hang on. As soon as I call your number, feel

19 free to put it down. Okay. So I have 1, 2, 7, 10, 11

20 —— if I’m going too quickly for the attorneys, please

21 let me know —— 13, 14, 16, 17, 24, 26, 27, 31, 33, 35,

22 38, 39, 41, 42, 43, 44.

23 Do any of you have a very close friend and/or family

24 member —— not about you now, this is about a close,

25 really, really close friend, somebody that you stay in
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1 touch with on a regular basis or family member who has

2 been a victim of a crime including property crimes such

3 as theft or burglaries. Not about you now, about

4 somebody else who’s close to you. If the answer is

5 yes, go ahead and put up your number.

6 No. 4, No. 12, No. 13, 14, 15, 16, 18, 19, 21, 25,

7 26, 27, 32, thank you, 35, 39 and 42. Anyone else?

8 Anyone else? Family member, good friend, victim of a

9 crime?

10 Now, as I go through these questions and all of a

11 sudden you go, oh, I forgot about Uncle John, I forgot

12 Uncle John, something had happened to Uncle John. If

13 that happens later or throughout this process, even if

14 it’s not at the right question, just raise your pink

15 card, I’ll write your number down and we’ll follow up

16 with you. All right? So if all of a sudden you go,

17 oh, I forgot about something, I should have raised my

18 card, just raise it anyhow at any time and we’ll follow

19 up with that. All right? Great. Thank you.

20 Have any of you ever been a witness to a crime or

21 you think what you saw was a crime, not sure, but you

22 think it was. So have any of you ever been a witness

23 to a crime or you think what you saw was probably a

24 crime?

25 All right. Great. Juror Nos. 13, 15, 16, 19, 35 ——
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1 whoops, hang on here, keep -- 27, 35, thank you, 41 and

2 42. Anyone else?

3 Have any of you ever testified in court or by

4 deposition? Now, in court is coming into a court like

5 this, its a little more formal, you’ve actually taken

6 the witness stand, youve been sworn in and you’ve had

7 to testify. A deposition looks like this. Oftentimes

8 it1s in a lawyer’s office or it might be in a

9 conference room. There’s a court reporter there. They

10 do swear you in and someone asks you questions under

11 oath. Depositions occur oftentimes in Family Law

12 cases, in estate cases, sometimes if some of you work

13 for construction you may have been deposed pertaining

14 to some sort of lawsuit that was going on. So have any

15 of you ever had to testify in court or testify by

16 deposition? Okay. No. 1, 13, 14, 22, 26, 27, 32, 37,

17 38, 39, 41, 42 and 44. Anyone else, you’ve testified

18 before? Okay.

19 Do any of you have any law enforcement experience?

20 Now, this could include occupations such as the

21 military police, maybe a private investigator, an IRS

22 officer or it could be a corrections officer or maybe

23 you were a staff member in an office such as that.

24 Again, the question i, do any of you have law

25 enforcement experience? It doesn’t have to be current.
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1 It may be some military enforcement experience that you

2 have from the past. It could be in the AG’s Office.

3 There are investigators there as well, so you may have

4 other examples that I haven’t thought of, and that’s

5 great. Just put up your card. No. 25, No. 13. If you

6 can think of something, but you’re not sure, just go

7 ahead and put up your card and we’ll follow up with

8 you. Okay. All right. Great.

9 Do any of you have law enforcement connections? Do

10 you have law enforcement connections? All right. No.

11 2, 13, 14, 15, 16, 21, 22, 24, 26 and 42. Anyone else,

12 law enforcement connections? No. 7, great. Anyone

13 else? Always sounds like James Bond to me, so I never

14 know what the answer is. No. 17. Anyone else? Great.

15 All right. Have any of you had any memorable

16 experience with a law enforcement official? This could

17 be positive, hang on, this could be negative. It’s a

18 memorable experience. Something that happened that,

19 you know, it just -- it stayed with you. Let’s do the

20 positive first. You’ve had a really good experience

21 with a law enforcement officer, you know, you remember

22 it and it was very, very positive. If that is the

23 case, go ahead and please raise your pink card for me.

24 No. 14, 22, No. 7, thank you, 24, 38 and 42. Really

25 good experience with a police officer. Okay.
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1 And how about you’ve had a really bad experience

2 with a police officer and you remember it, it was not a

3 good experience, yes, he pulled you over and he was

4 very rude? If you have any experiences like that that

5 have just stuck with you, raise your card for me. No.

6 10, 13, 14, 15, 16, got you 10, 19, 35 and 44. Anyone

7 else, it was a really bad experience, you don’t want it

8 to happen again? All right.

9 Do any of you know any person -- No. 27, is that the

10 last one or — No. 27 has got her card up. I violated

11 my own rules. Okay. No. 27, that’s fine. All right.

12 Next question. Do any of you know any person who is

13 employed by a prosecuting agency, for example, the King

14 County Prosecutor’s Office? It could be another

15 prosecutor’s office, a different county, it could be a

16 different State, District Attorney’s Office. It could

17 be the U.S. Attorney’s Office. Once again, it could be

18 the Attorney General’s Office. The question being

19 whether or not any of you know anyone employed by a

20 prosecuting agency. Do you someone who works in one of

21 those types of offices? All right. No. 13, 15, 26,

22 31, 35 and 41. Anyone else? Okay.

23 Do any of you know any person employed by a

24 defending agency, a defending agency, or any lawyer

25 engaged in criminal defense work? If the answer is
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1 yes, go ahead and put your card up. 13, 22, 27, 35,

2 anyone else, anyone else? All right.

3 Do any of you know anyone who is employed by the

4 courts staff or a judicial branch of government? Do

5 you know someone who works for the courts? It could be

6 any court or a judicial branch of government? It could

7 be anywhere, it doesn’t matter. If you think so or the

8 answer is yes, go ahead and raise your card. No. 10,

9 14, 18, 13, 26, 35 and 39 and No. 7. Anyone else,

10 anyone else want to put your card up? All right.

11 Great.

12 Have any of you —— this is about you, not anyone

13 else. Have any of you ever been arrested and/or

14 accused of a crime other than the traffic offense?

15 Have any of you ever been arrested or accused of a

16 crime other than a minor traffic offense? 13, 16, 25,

17 2 and 4. Anyone else? Okay.

18 Do any of you have a family member or —— we’re going

19 to get back to that really close friend that you have

20 regular contact with. Do you have a family member or a

21 really close friend who has been arrested or accused of

22 a crime other than that minor traffic offense? Okay.

23 No. 2, 6, 7, 11, 13, 16, 17, 18, 19, 21, 22, 35, 37,

24 26, 32, 38, 39, 41, 42 and 44. Anyone else, good

25 friend, family member been convicted and/or accused of



48

1 a crime? All right.

2 Have any of you been through this process -- No. 17?
1it7

3 JUROR: On a prior one.

4 THE COURT: Okay. Great. Got you.

5 JUROR: May I ask a question?

6 THE COURT: Sure.

7 JUROR: Your question is arrested and/or --

8 THE COURT: Accused of a crime.

9 JUROR: Not convicted?

10 THE COURT: Well, if you know of somebody who’s been
S (o:5.

11 arrested ‘br covicted or accused of a crime. Yeah.
) uS /I( L -

12 Not all of the abOve necessarily. All right. Okay.

13 Have any of you been through this process before and

14 you’ve actually been selected to serve on a jury and

15 you actually deliberated on a jury? So you’ve been

16 through this before, old hat, and you aátually were

17 selected and you deliberated, you deliberated on a

18 case? No. 5, 10, 22, 33, 38, 42 and 44. Anyone else?

19 Okay.

20 Do any of you have any kind of physical impairment,

21 hearing impairment, back issues that might interfere

22 with your ability to serve on this jury? And please

23 know any time someone needs to go to the restroom, any

24 time you need to stand up, you’ve got back issues, all

25 you’ve got to do is raise your hand and I will
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1 accommodate that. If you feel that you need to eat

2 something, sugar—level issue, again, we will

3 accommodate that. So do any of you have any kind of

4 physical impairment that might interfere with your

5 ability to sit on this jury? Okay. No. 8, 10, 11, 12,

6 13 and 35. Anyone else? All right.

7 Do any of you know of any reason, any reason

8 whatsoever, why you should not sit on this case? Any

9 reason whatsoever why you should not sit on this case?

10 If the answer is yes, just raise your pink card. All

11 right.

12 Can anyone without hearing the facts of this case

13 think of any reason at all that they could not be fair

14 and impartial in judging this case? You just cannot be

15 fair or impartial in judging this case? If the answer

16 is yes, go ahead and put up your card. No. 13, No. 15

17 and No. 16, No. 38 ——

r
18 : I ‘in sorry, your Honor.

‘i jq 3 : 7

19 THE COURT: 13, oh, 15, 16 and 38. That means I

20 went too fast. And did I have another number? Got

21 them all?

22
rfl?i

Thank you.

23 THE COURT: Okay. So having said that, it is the

1,vm iI;13 3
24 attorneys opportunity to ask you questions, and we’ll

25 begin with the State.
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1 MS. HOLMGREN: Good afternoon. Again, my name is

2 Gretchen Hoimgren. I represent1the State of

3 Washington, the King County Prosecutor’s Office, in

4 this case. My jOb right now is to ask you some
I

5 questions to get to know you a little bit more in our
p

6 first try to find an impartial jury for our criminal

7 case. I’m not trying to pry, I’m not trying to put

8 anyone on the spot. We need to know everyone a little
1: f’J

9 bit more so we can [INAUDI.BLE.-,.
.,

I I
,

10 I love volunteers. I will call onóple, if

11 necessary, but I won’t put anyone on the spot. And if

12 there is anything that you feel that you want to talk

13 about in private outside the presence of the other jury

14 members, please bring that to my attention and the

15 court’s attention as well.

16 The first one, we talk about those with law

17 enforcement experience, and we have two. And I’m not

18 going to refer to you by name, I’m going to refer to

19 you by number just to keep everything really clear.

20 It’s no disrespect, I’m just trying to make everything

21 clear for the recording.

22 So, Juror No. 13, what is your prior law enforcement

23 experience?

24 JUROR Yeah, I used to work security with the

25 Seattle Police Department.
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Vn ii lIiLI,
1 MS. HOLMGREN: 3-y. —

-. i ((ti’ irr. 1
t\ i J

2 JUROR: Different Dobs, different dates. I work

_r

3 with at-risk youth, so I have [INAUDIBLEI

4 MS HOLMGREN Okay And do you. still work with the:3

5 Seattle Police Department?
d •

6 JUROR: [INAUDIBLE-I.

7 MS. HOLMGREN: Md how long ago had you been working cI’j

8 for the Seattle Police Department?
fl/ ) I i’ ,

9 JUROR: 13 years

10 MS. HOLMGREN: Okay. And you also indicated that
te 1i’•

11 yOu had; I believe -- I ddn’i5 -irnag4ne that you said

12 positive, but youtve had1negative experience
I

13 JUROR; [INAUD-l%L&].

14 MS. HOLMGREN: And could you talk about that a

15 little bit.

16 JUROR Sure Yeah Once I was arrested I
‘1551 4t i

17 actually drove to th precinct. ‘A girlfriend [saldj I

18 was abusive. She wadrinkiñg and I had been driving
.

19 the vehicle.” She would not [iNAUDIBLE] the vehicle

20 when I told her to. She kept punching my face, I
+ r

21 did&t punch back ‘Our life was in danger and
, . J 4 I I t I

1

22 [AtIDtME-J. So I,told her1 said, hay, I’ll just
,

) 1 114 t.’

23 take you to the precinct. ,I went to the precinct,

24 [INUDIBLE] and This was
L(r1

25 in the newspaper and all that, but long story short, I
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1 was attacked by 12 officers. I resisted arrest because
H LIbf

2 I told them I was in the [INAUDIBLE] showing up here,
w J.I

3 I’m the victim. And they asaulLed me.

4 Went to court, went to trial and I was cleared of

5 all charges. And that’s the incident that always

6 stayed in my head.

7 MS. HOLMGREN: Okay. And how long ago was that?

8 JURO That was in 1996
*

9 MS. HOLMGREN: Okay. And is that1 why you don’t

10 think you could be impartial in the trial or is that
r,

11
- [INAUI3±Bl&-]?

12 - JURdPJ’ That is RNAUDIBIj&j.

13 MS. HOLMGREN: Okay. Can you talk about that a

14 little bit.
H F

15 JUROR: Well, hearing this at animals, yeah, I

vI I’
16 have kids of my own, okay, and,I have three cats and I

17 have three stepdaughters And Ijust took a trip five

18 days ago, I couldn’t leave the house because
:

19 [-flt!Bfr ta-1& cats. My wife didn’t understand that
‘tti-

20 because she has k-idsnd she cat’rs to them and 4- 1t

‘ 1’

21 understand that These cats, they’re my kids. So any
L-xL( 2LLi,4’

22 time I hear a story about animals, any type of animal,

23 I ‘11 only be biased.
U h1T

24 MS. HOLMGREN: Okay.1 So you don’t think that

25 there’s any amount of information —-
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1 JUROR: No, no, because I’ve been around and I’ve

2 seen it, the good and the bad, but I’ve seen more bad.

3 MS. HOLMGREN: Okay.

4 JUROR: I tend not to listen because I’ve actually

5 seen jt.\iOcC fi 53

6 MS. HOLMGREN: In terms of --

14r

7 JUROR: Abuse.

8 MS. HOLMGREN: Of animals?
jjr

9 JtJROR 1Yes Also [INAUDIBLE} All different types

10 of animals.

11 MS. HOLMGREN: Okay. So you don’t think any amount

12 of information --

13 JUROrt It would be hard, to be honest, it would be

14 hard.

15 MS. HOLMGREN: Just because of --

4L V
16 JUROR: What I’ve seen was negative.

17 MS. HOLMGREN: Okay. Okay. And that’s been --

u’
18 JUROR: That’s been sincevl9, when I was in college,

19 1990 to the present, actually.

20 MS. HOLMGREN: Okay. Well, thank you for your

1i
21 candor on o

‘25

22 Okay Juror No. 25, you also indicated law

23 enforcement experience.

24 JUROR: wouldn’t qualify it as law enforcement.
)i

25 wasn’t a police officer, but in the early ‘80s I was in
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1 the Marine corps and I was a legal office±’ where I had

2 to [do] Judge Advocate general investigations and that

3 sort of thing.

4 MS. HOLMGREN: Okay.
V 1 ij /

5 J1JP.O: So I was wth military justice for about six

6 weeks, so thât’s my experience.

7 MS. HOLMGREN: Okay. And,how long were you in the

8 MariPe Corps?

9 JUROR 11 years
Ar1 I’1C’

10 MS. HOLMGREN: Okay. ‘So when did you leave? Caie --

11 JUROR: Like 1985.

12 MS. HOLMGREN: And did you have any other prior

13 experiences with law enforcement since then?

14 JUROR: No.
( flf 1 P 1

15 MS. HQLMGREN: All right. You also indicated that

16 you hada family members who has been arrested?

17 JURcR: No.

18 MS. HOLMGREN: Oh, I apologize.

19 JURO: I did have a friend who had a burglary.

20 MS. HOLMGREN: Oh, a friend, okay.

21 JUROR: And so did my brother.

22 MS ROLMGREN “Okay So they’ve been a victim

23 Okay Can you tell us a little bit more on that

24 JUROR: A long time ago,about ‘85, ‘86, my brother

25 had somebody break into his home while we were out
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1 visiting one night and we came home and his house had

2 been broken into and stuff had been taken. And, my good

3 friend about three years ago went home at lunchtime and

4 caught two people breaking into his 4. iic

5 MS. I-IOLMGREN: Oh, okay. What happened with that?

6 JUROR: Neither case did they catch anybody or get

7 their stuff back.

8 MS. HOLMGREN: Okay. So it was unresolved. Okay.

9 Thank you, Fa enough.

10 Now, talking a little bit with those of you who have
)V )i

11 beenpersonally victims of a crime. There are several

12 people that have raised their hands. I’m going to

13 start over here.

14 \1Juror No. 1, you indicated that you have been the

15 victim of a crime?

16 ‘ JURO : Yes.

17 MS. HOLMGREN: Do you feel comfortable talking about

18 that?

19 JUROR: Yeah.

20 MS. HOLMGREN: Okay. And what occurred with that?

21 JUR: INAUDIBLE] .
“

22 MS. HOLMGREN: A [INAUDIBLE]? Li
Jf

23 JURc$R Uh—huh

24 MS HOLMOREN VAfld what happened’

25 JUROR: It was dismissed.
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1 MS. HOLMGREN: Okay. It was dismissed. Did it go

2 to a trial or ——

3 JURO No
Jw

4 MS. HOLMGREN: Okay. Juror No. 2.

5 JUROR: Really just a break—in, had rnS’ car broken

6 into several times, and’I ot a shed ifl the bakyard

7 since, that’s all.

8 MS. FIOLMGREN: All right. Is that recent or --

9 JURb.: Uh-huh, about a year.
< V4.ñJ ji I O’

10 NS. HOLMGREN: Okay. You said sbveral times. Could

11 you give us some idea.

12 JUOR:’ Probably like three times, but it wasn’t in

13 this area.

14 MS. HOLMGREN: Okay. Did anything happen as a

15 result of those cases?

16 Juoh No

17 MS. HOLMGREN: No. Did you speak with police
?

18 regarding those cases?

.t’ I
19 JUROR: On a couple of them, but nothing ever came

20 from it.

21 MS. HOLMGREN: Okay. And I’d also indicate that you

22 have law enforcement connections?

23 JUROR: Yeah.

24 MS. HOLMGREN: And what’s that?

25 JUROR: I’ve got a friend and uncle.
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1 MS. HQLMGREN: And where do they work?

2 JUROR: My friend is State Patrol here. My uncle is

3 in Spokane.

4 MS FIOLMGREN Okay And do you talk regularly to

/
;i Lfl

5 your friend and ünclë? Do you hear stories about what

6 things that happen or --

7 JUROR: Not very much.

8 MS. HOLMGREN: Not too much, okay. Is there

9 anything with that that you -— based on those

10 relationships that you think you would not be a fair

11 and impartial juror?

12 - JUR No.

13 MS. HOLMGREN: Okay. Thank you.

14 Juror No. 7, yes, you also indicated that you’ve

15 been a victim of a crime?

16 JUROR: Yes, my house was broken into as I was

17 coming home and they were still in the house.

18 MS. HOLMGREN: Okay. When was this?
U ¶-

19 JUROR Two years ago.

20 MS. HOLMGREN: Okay. So what happened as a result?

21 — JUROR: •They were never found. They broke in in a

22 number of houses in our neighborhood, so.

23 MS. HOLMGREN: And you I believe had also had a

24 positive experience with law enforcement. Is that as a

25 result of this or a different situation?
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ii1
1 JUROR: No, I’m sorry, I didn’t raise my card up.

2 Both positive and negative. Positive because I’m a,
I . I @

.:.

3 principal I don’t —- I have a professional
I,

4 relationship with ou resource -- school resource

5 officer, and that’s just for school and building
A

cWt B ? i
6 tIN1MiDIBiEJ

7 MS. HOLMGREN: Okay.

8 JUR1: And the negative experience has been my son

9 got arrested maybe 10 years ago for honking his horn.

10 MS. HOLMGREN: Okay. And what happened with that?

11 JR: My husband and I, you know, rushed off work

12 and drove to, you know, just to get him out of jail

13 over that, and the officer was really proud of the fact

14 that they were going to take him off to jail for that.
P r4 l3 31

15 MS. HOLMGREN: So that was negative. Did any

16 changes result or —

I
17 .JURbI: [INAUDII3LE), i

18 MS. HOLMGREN: Okay. Thank you.
I,I H

19 *

Okay. And, Juror No. 10, you’ raised your hand that

20 you’ve been the victim of a crime? No. I apologize.

21 Have you had positive or negative experience with law

22 enforcement?

23 JUROR: Yeah, I’ve had some experience.

24 MS. HOLMGREN: Okay. Did you indicate that that was

25 positive or negative?
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4kiO
1 JUROR: It was negative for me.

2 MS. HOLMGREN: Okay.

3 JUROk: Because I was stopped by an officer for

4 speeding and when he checked the driver’s license he

5 came back to the car and he had punched a hole in my

6 driver’s license. And I asked him: What’s this for?

7 He said: Well, you missed a court date. I said: No,

S I haven’t missed a court date. He said: You missed

9 one. I said: No, I haven’t. And come to find out, to

10 make a long story short, but I went down to Kent Court

11 to check it out and found out they had sent the day

12 that I answered for court to the wrong address,

13 although I had been living at that address for three

14 years, so. But nothing really happened. The officer

15 was very nice about it. He said: You know, I could

16 take you to jail. I’m like: You can take a jail, I

17 don’t even know anything about it. But, you know, so

18 it turned out good.

19 MS. HOLMGREN: And how long ago was that?

20 JUR That was in ‘09.

21 MS. HOLMGREN: Okay. And has that colored your

22 impression since that point of law enforcement in

23 general or would you more describe it as an isolated

24 incident?

25 JUROR: Well, I was a little more uptight with the
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1 people wh were sending out the notices for my court

2 date than I was for the officer. You know, he was

3 looking at his computer nd it was telling him what was
(d ?Oi

4 there, but I don’t know, they kind of pushed things
I (

5 around arid says, oh, yeah, we’re going to let you talk

6 to the judge today.

7 MS. HOLMGREN: Okay.

•- i)
i 2

8 JUROR: We got it squared away. It all turned out
vofrctj t1’5&’l

9 to be real nice in the end, but it was just kind of

10 upsetting, the guy handing you back your license and

11 ie’.s punched a hole in it, and you have no idea why.

12 MS. HOLMGREN: Right. Right. Okay.

13 And you’re No. 12. You also indicated that you had

14 been a victim of a crime?

15 JURORS No, I have a relative.

16 MS. HOLMGREN: A relative, okay. Thank you. Can

17 you tell us a little bit about that.

18 JUROR: She, my daughter, which is in Minnesota, she

19 had her car broken into and they took some clothing and

20 stuff out of her car.

21 MS. HOLMGREN: Okay. Did anything happen as a

22 result?

23 JUÔR No. It’s like a misdemeanor or something,

24 you know, nothing really important.

25 MS. HOLMGREI\1: Oka’. Thank you.
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Okay. Juror No. 14, you also indicated a family

member or friend had been a victim of a crime?

JUB!O: No, I’ve just been burglarized twice.

MS. HOLMGREN: Okay. Your home?
- ) !/

JUROR: It was some time ago.

MS. HOLMGREN: Oh, how long ago? ‘57c37

JUROR: Once in ‘77 and once probab1yJ’.

MS. HOLMGREN: Okay. And you also indicated that

you had testified prior?

JUROR: Yeah.

MS. HOLMGREN: Was that in a criminal or civil

matter?

JUROR: Criminal.

MS. HOLMGREN: Okay. And why did you testify?
7j ,T’d Fri Th F’r øp’

JUROR: I probably testified on three or tour

different cases of/ddmëstic abuse cases.

MS. HOLMGREN: Okay. So in your professional

capacity you were testifying as a result of your ——

iir 72.e -.i c // 5 C,
JURORy Yeah.

MS. HOLMGREN: Okay. And you also indicated

positive and negative experience with law enforcement,

I believe?

JUROR: Yeah, we interact with the police a lot on

our job.

25 MS. HOLMGREN: Okay.
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1 JUROR: And some of it was positive and some of it

2 was negative. I mean, it was nothing, maybe just a

3 misunderstanding or something.

4 MS. HOLMGREN: Okay. So would you say that one

5 outweighed the other or it was just kind of random

6 experiences?

7 JUROR: Well, it was kind of a crapshoot, but it all

8 kind of balanced out.

9 MS. HOLMGREN: And did anything based on those

10 experiences influence you as to whether or not you

11 could be impartial in this case?

12 JUROR: No, they just pertained to the time.
(4V

13 MS. HOLMGREN: Okay.,” Juror No. 15, I believe you

14 didn’t think that you could be impartial in this case
c

15 based upon the charges. Okay. Can you talk a little

16 bit about that.
0 k .t r r

17 i-ie .JUROR:,KXNAUDIBLE). or .T-, i’

18 MSLMGREN
— j ,

ci5) ii -i19 JU’OR [INAUDIBLE] Ci- J- .2’ I ‘r J
— j L-.—e ‘— ‘‘ ‘ —‘ I

20 MS. HOLMGREN: You’ve never had a pet in your home?
4 6oL i;L

21 JUROR: Not evenIINAUDIBLE].

22 MS. HOLMGREN: But just based on your experiences

23 with your friends and their pets?

24 JUROR: Yeah, [INAUDIBLE]

25 MS. HOLMGREN: Okay. So you don’t think you could
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1 be impartial?
5

2 JUROR: 01 love animals.

3 MS. HOLMGREN: Okay. Thank you very much. Should

4 I ——

5 THE COURT: I think we’ll call it.

6 MS. HOLMGREN: Okay.

7 THE COURT: Thank you very much.

8 Ladies and gentlemen, what we’re going to do is I’m

9 going to excuse you for the lunch hour. I’m going to

10 ask that you actually, Kelli, you think third floor?

11 BAILIFF: Sure.

12 THE COURT: Yeah, that sound good?

13 BAILIFF: Sure.

14 THE COURT: All right. I’m going to ask that you

15 return by 1:30. Please remember your line this morning

16 getting in through security, so make sure that you give

17 yourself enough time to get through security and get to

18 where you need to go.

19 I’m going to ask that all of you go to the third

20 floor, not the fourth floor, the third floor. Just

21 hang out in the rotunda area and Kelli will come down

22 and get you. No one is to come through those doors

23 without Kelli. Everybody understand? Nobody is to

24 come through those doors without Kelli. So everybody

25 go to the third floor. Be there by 1:30. Some great
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1 places across the street for lunch. We’re going to be

2 locking the doors, so nobody will be coming and going.

3 If you have a big bag that you’d kind of just like to

4 leave by your chair, I think it would be fairly safe.

5 Leave your pink cards on your seats. Take your coats

6 because it might be raining. Have a good lunch. Keep

7 your badges on so everybody around you knows that

8 you’re a juror. That’s sort of part of the reason so

9 they don’t talk about cases. And we’ll see you at

10 1:30.

11 (PROSPECTIVE JURORS NOT PRESENT IN THE COURTROOM.)

12 (LUNCH RECESS.)

13 THE COURT: Please be seated.

14 All right. Before we begin, I just want to check

15 No. 6. Did you call your boss? What’s the end result?

16 JUROR: They do have a jury duty pay.

17 THE COURT: Will they pay you for the full time?

18 JUROR: Yes.

19 THE COURT: Okay. And, No. 17, I had a 17, 17 going

20 once, you also checked with your employer?

21 JUROR: I’m in the food business and this is

22 probably the craziest next two weeks in the food

23 business.

24 THE COURT: Right.

25 JUROR: If you want a Christmas ham --
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1 THE COURT: I need to let you go?

2 JUROR: I can stay for a short -- it’s just going

3 into next week, it’s just ——

4 THE COURT: So you could stay for this week but not

5 the following week?

6 JUROR: That is correct.

7 THE COURT: Okay. And you don’t get paid --

8 JUROR: No, it’s just a small company.

9 THE COURT: So you’d get paid for this week, but you

10 wouldn’t get paid for next week?

11 JUROR: I am taking vacation.

12 THE COURT: Right now?

13 JUROR: For -- to be here.

14 THE COURT: Well, that’s not good.

15 JUROR: No. So, you know --

16 THE COURT: Okay. I’m going to excuse you.

17 JUROR: Okay.

18 THE COURT: You’re excused. But you get to go

19 downstairs to the second floor.

20 JUROR: I’d love to do it, but ... thank you very

21 much.

22 THE COURT: When the next judge asks --

23 JUROR: I will say that, yeah. Because it wasn’t

24 really a hardship, but I didn’t ——

25 THE COURT: Yeah.
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1 JUROR: Thank you, Judge.

2 THE COURT: All right. Happy holidays to you.

3 JUROR: You, too.

4 THE COURT: Okay. I get the ham now, right? Yeah,

5 okay. All right. Good to go? All right. Another 15

6 minutes.

7 MS. HOLMGREN: Okay. Thank you, your Honor.

8 Okay. I’m going to focus on the side where I

9 haven’t heard from you guys yet. Juror No. 44, you had

10 indicated a negative experience with law enforcement.

11 JR: Yeah, my husband had been involved in a

12 lawsuit and it was a land issue that was —— he was

13 found innocent of but he was assaulted by the police so

14 he had to go to court and [INAUDIBLE].

15 MS. HOLMGREN: Okay. Does that color your

16 perception at all?

17 JUROR: No, I had relatives on the police force at

18 the time, but

19 MS. HOLMGREN: Is there anything about that that

20 would cause you to be impartial?

21 JUROR: No.

22 MS. HOLMGREN: Thank you. t3
ThA Lf4

23 No. 42, you indicated [INAUDIBLE].

24 JUROR: [INAUDIBLE].

25 MS. HOLMGREN: He was formerly a police officer?
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1 How lông was he a police officer?
e

2 JUROR: [INAUDIBLE]. /-
ci Thi Zii

3 MS. HOLMGREN: But-ye- no longer [INAUDIBLE]?
+ Lfl

4 JUROR: [INAUDIBLE].

5 MS. FIOLMGREN: And did he talk to you often about

his work as a police officer?
:tI /?

7 JUROR: [INAUDIBLE].

8 MS. HOLMGREN: And do you have other friends that

9 you talk to about their work as well?

10 JUROR: That’s right.

11 THE COURT: Can you speak up just a little bit

12 louder so we can get the recording. That’s okay.

13 MS. HOLMGREN: Is there anything about that that

14 would cause you not to be fair and impartial on this

15 case?

16 JUROR: No.

17 MS. HOLMGREN: Okay. Now, tell me a little bit more
4 Qrs,

18 didn’t believe that they could

19 be impartial. Juror No. 38, you didn’t think that you

20 cou]1d be impartial?

21 JUROR: I want to say that I could be, but even

22 though our family, we live in town, we’ve always had

23 farms and raised farm aniinals,/cows, horses,lqoats, and oi’ Thw
(j 2oL1 -tef J

24 I would like to think I could be.

25 MS. HOLMGREN: What causes you concern, just your
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1 previous experience With those types of animals?
I4A. fl\1S i 4i “

2 JtJROR:/ All of the animalswe’ve -eed-for
°“4C bet?’ If i’

3 [INAUDIBLE]

NS. HOLMGREN:1’Oo you think that after hearing

5 evidence from both sides that you could weigh that and

6 be fair and impartial?

ye.4_ okc7 JUROR: I feel that I probably could be, yeah. (W

8 MS. HOLMGREN: All right. And you said that you had

9 previously lived on a farm or you —-

10 JUROR: I did for a short period, but we’Ve always L4Y

11 had a large farm.

12 MS. HOLMGREN: And does that continue to be the

13 case?
bo11 iM N C

14 JUROR: So my brother and my sister- —±tiw.
a I

15 MS. HOLMGREN: [INAUDIBLE]? all-ny “

16 JUROR: [INAUDIBLE].

17 MS. HOLMGREN: Thank you.

18 Juror No. 15, you said that you thought you might

19 have a difficult time being impartial in this case.
- I c . , bet., 7l ‘‘Y a

% • - -

20 JUROR: [INAUDIBLE]. I have cats and [INAUDIBLE].

J /BrrU.
211?<i”f’ MS. HOLMGREN: Okay. Have you ever been on a jury

22 before?

-iJ1
23 ‘ JUROR: [INAUDIBLE].

24 MS. HOLMGREN: Okay. And do you understand in terms

25 of how evidence is presented at the end [INAUDIBLE]?
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1 JUROR: Uh-huh.

2 MS. HOLMGREN: Do you think that you would have the

3 ability to kind of separate yourself a little bit from

4 your love of animals and look at the specific facts in

5 this case2

6 JUROR: It is possible, but it might just be in the

7:q4’
7 back of my mind the whole times NOT Bcf’i ib

H6 ,/tr4

8 MS. HOLMGREN: Have you had any previous experience

9 with horses?
4f-L

10 JUROR: Yeah, actually, my mom”raised-a---her-sq
.S- t4i ke’I Ki f(

11 [INAUDIBLE].

12 MS. HOLMGREN: So do you still have horses or is

13 it—— e4rc.

14 JUROR: No,/sometimes on my birthday we go ride

15 horses.)

16 MS. HOLMGREN: Okay. Thank you. T’m talking a ,

17 little more about animals in general./ Can you please

18 raise your card if you currently have pets. Okay.

19 Leave them up as I say the number. 2, 3, 11, 12, 13,

20 16, 24, 25, 26, 27, 35, 36, 37, 38, 18, 19, 22, 31, 32,

21 41, 43, 44. Okay. Thank you.

22 Now, out of that group, is there anyone in here who

23 currently owns horses? Okay. 37, 24. Is there anyone

24 else who raised their hands about having pets that

25 didn’t have a domestic animal like a dog or a cat or a
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1 fish or bird. Anyone care for an animal off their

2 property, livestock or anything of that nature?

3 .Ct\JUROR: I’ve had goats, cows, pigs, rabbits.

4 MS. HOLMGREN: Okay. And you still currently have

5 those?

Il AIAI”
6 -f JUROR: No.

7 MS. HOLMGREN: But you have had in the past?

8 fr’JUROR: It’s been at least 15 years ——

9 MS. HOLMGREN: Okay.

10 JUROR: -— that I had them all.

11 MS. HOLMGREN: Okay. And were those animals for a

12 purpose? Did you raise them, did you show them at

13 fairs or ——

14 I raised pigs for meat, and then the cows

15 were also.

16 jMS. HOLMGREN: Okay. Do you currently have pets?

17 JUROR: A cat.

18 MS. HOLMGREN: You have a cat now? Have you had

19 other pets in the past?

20 1’UR0R: Cats and dogs.

21 MS. HOLMGREN: Okay. And having had that kind of

22 joiflt experience of having animals for pets but also

23 raising animals for the meat, do you think that gives

24 you a different perspective on animals and how people

25 feel about animals?
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1 JUROR: Uh-huh.

2 MS. HOLMGREN: And how do you personally feel about

3 animals?
qc .

4 JUROR: I love animals, but I realize --e--&e--m—a—
itqi2e 7)4

5 farm and you do have cows and that’s/how they make

6 money6 that’s what they’re kind of raised for, f’or the

7 slaughter.

8 MS. HOLMGREN: Right.

9 ,J’ JUROR: And so I realize that kind of thing.

10 MS. HOLMGREN: Okay. Do you form different types of
ñft4Ji

11 relationshipa/based on their purpose?

12 OR: No.

13 MS. HOLMGREN: No, it’s just you feel the same with

14 both?
J1 £,‘1

15 JUROR Uh-huh /But you still don’t really give

16 them a name knowing they’re going to be slaughtered, at

17 least I didn’t.

18 MS. HOLMGREN: Okay. Okay. Thank you.

19 (Av Has anyone —— even if you don’t own a horse, has

20 anyone had experience during your lifetime of riding

21 ç horses or cared for horses? Okay. 13, 15, 16, 25, 27,

22 \ 35, 36, 38, 39, 18, 22, 32, 43, 44 and 2, 7, 8, 10, 12.

23 Okay. Thank you.

24 Has anyone in the course of being a pet owner or had

25 your experience with animals ever had experience with
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1 Animal Control? Juror No. 19, what was your experience

2 with Animal Control?

3 JO: I got attacked by a dog.

4 MS. HOLMGREN: Oh, you did, okay. How long agd was

5 that?

[1
6 JUROR: Oh, about five years ago.

7 MS. HOLMGREN: Okay. And Animal Control responded?

8 JOR: Yes, they came and got it.

9 MS. HOLMGREN: Okay. Was there a criminal case.

10 involved with that or —-

kw ?r +h
11 JUROR: No, they because it bit like

12 four other people besides me.

13 MS. HOLMGREN: Okay. What kind o dog?

19 ‘-

14 JUROk: It was a Japanese7dogwth-a German name
, ; ,, ,

15 ach-rL(sir) . It has a kind of strange name that I

16 can’t recall right now.

17 MS. HOLMGREN: Okay.

18 JUROR: It wasn’t very big.

19 MS. HOLMGREN: Okay. And what was your experience

20 with Animal Control?

1’?
21 JUROR: Oh, they were very polite and faficnd±y

22 MS. HOLMGREN: And I know that you had previously

23 said you had some negative experience with law

24 enforcement?

25 JURdR: Yes.
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1 MS. HQLMGREN: But that did not involve Animal

2 Control?
;

3 JUROR: No.

4 MS. HOLMGREN: Okay. Thank you.

5 And did someone else raise their hand in the back?

6 Juror No. 44, what was your experience with Animal

7 Control?

8
U TUROR: We have a place at Whidbey Island and the

9 dogs had —— I have three dogs, at the time I had three

10 dogs, and they’d come up from the beach and they were

11 running around the house and a little boy was down in

12 front of the house and I didn’t realize he was there

13 and there’s no fences and my dogs would run around the

14 house several times chasing each other. And as they
+ j. 7)

15 got around the front side of the house where t4e44e

16 boy was, he started running. And so the one dog

17 grabbed his pants and the father was there and they

18 don’t have dogs themselves, and so I said —— you know,

19 there was a little scratch about an inch long that had

20 gone through his pants, the pants weren’t torn, and we

21 went in the house and they were fine.! It wasn’t a bad

22 experience.

23 MS. HOLMGREN: Okay. Did you just have a

24 conversation/about the dogs?

25 JURO: Yeah. Yeah. And, you know/the dogs were
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1 out and the people [INAUDIBLE).

2 MS. HOLMGREN: Right, but you would describe it as a

3 positive or negative or ——

4 JUROR: Positive...

5 MS. HOLMGREN: Okay. Thank you.

6 THE COURT: You have about five more minutes, five

7 to six.

8 MS. HOLMGREN: Okay.
J

r ,‘JUROR:/When I was out there on my farm/out in the
u4j O(A+ 6o S

10 ,/country, I had a dog/and the neighbors called/Animal

11 Control saying we weren’t taking care of it. It didn’t

12 have a home or nothing, and it did have a house. It

13 was the kind of dog that wouldn’t go inside, would sit

14 on top of the doghouse. We didn’t have indoor/outdoor

15 carpet in that doghouse, he pulled it out, and so they

16 didn’t even know what they were talking about So they

17 reported us for something that the dog had.

18 MS. HOLMGREN: Okay. So did Animal Control come and

19 talk to you about that?

20 JUROR: They came out, they actually looked, and

21 then, of course, they apologized because they seen the

22 dog is taken care of.

23 MS. HOLMGREN: Right.

24 JUROR: But the dog did have a house.

25 MS. HOLMGREN: Okay. Would you describe that as a
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1 positive experience with Animal Control?

2 JUROR: Yeah, I mean, they just were doing their

3 job. It was just neighbors that were not looking into

4 things correctly to see what really was there.

5 MS. HOLMGREN: Okay. But once they realized there

6 was nothing going on, they took off?

7 JUROR: Yeah, they felt good about that.

8 MS. HOLMGREN: Okay. Okay. And has anyone read in

9 the papers recently anything about animal cruelty

10 cases? Juror No. 2?

11 JUROR: Yeah, I remember maybe a month ago or

12 something like that there was a [INAUDIBLE] that lured

13 a dog into this garage -- I don’t know if you’re

14 familiar with that case or not, but

15 MS. HOLMGREN: And you’re the air traffic

16 controller, correct?

17 JUROR: Yeah.

18 MS. HOLMGREN: Yes.

19 JUROR: So I think it was like a month ago or

20 something like that that that happened.

21 MS. HOLMGREN: Okay. And you read about that in the

22 paper?

23 JUROR: [INAUDIBLE] .‘k’
rifle ....

24 MS. HOLMGREN: Okay. /People usually have a strong

25 reaction —-- as you know, there are a couple jurors who
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1 \) said they didn’t necessarily believe they could be

2 impartial in a case of this nature. Does anyone think

3 that these types of cases get too much or too little

4 attention? Would anyone in here say that cases

5 involving animals get too much attention?

6 Did anyone say that they don’t get enough attention?

7 Okay. 16, 35, 36, 38. And, Juror No. 37, you

8 talked about having experience with horses.

9 JUROR: I have a horse.

10 MS. HOLMGREN: You have a horse currently? Does it

11 live on your property, or do you have at a barn?

12 JUROR: No, I have her at a stable.

13 MS. HOLMGREN: Okay. And how long have you had that

14 horse?

15 JUROR /Almost two years I got her from a rescue

16 [INAUDIBLI) i-_I 1- i’ yr

17 MS. HOLMGREN: Okay. And do you ride her or do you

18 do competitions or is it more just —

19 JUROR: No, just-dmg.

20 MS. HOLMGREN: Okay. And how old is your horse?

21 JUROR: She’s 15.

22 MS. HOLMGREN: Thank you.

23 JUROR: I did have a horse as a child and I don’t

24 think that I will —— I mean, I think I can be

25 impartial, but I did have a mare and I gave her to my
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1 sister—in—law when they moved from Alaska and she was

2 mistreated and had to be put to sleep because &—tr
,_l_ j_ rt -rw4 - c

3 [INAUDIBLE]. And so --

4 MS. HOLMGREN: Okay.

5 JUROR: -- I have had experience in this area,

6 but--

7 MS. HOLMGREN: But you think aside from that

8 experience that you could be impartial after hearing

9 the facts of the case?

10 JUROR: Yes.

11 MS. HOLMGREN: Okay. Thank you very much.

12 THE COURT: Thank you, Counsel.

13 Mr. Piculell.

14 MR. PICULELL: Thank you, your Honor.

15 Good afternoon, ladies and gentlemen. I’ll start

16 off with an easy question. Ihy are we here?
nru1C-

17 V”JUROR: [INAUDIBLE] the dasê.

18 MR. PICULELL: And, Juror No. 19, Mr. Darren, so

19 that defines the case, but what’s our purpose, what’s

20 your purpose as a trier of fact? We’re going to

21 present information here in this process, and what is

22 your role, sir; what are we going to do?

23
:rJ0

Hear the facts -and determine whether these

24 people are guilty or not guilty.

25 MR. PICULELL: Okay. Hear the facts and determine
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1 whether these folks are guilty or not guilty.

2 What do you think of that, is it Mr. Yeager, Juror

3 No. 12; what do you think about that assessment?

4 JUROR: That’s the proper procedure to deal with it.

5 MR. PICULELL: Okay. Okay. So, Mr. Yeager, as you

6 sit there and you hear what these folks are charged

7 with, what do you think? As you sit there and look at

8 Ms. Thomas and potentially her companion there and say

9 they must have done something, they must have been

10 guilty of something, right?

11 JUROR: No, I watch them to see if they’re —- how

12 their reactions are to different questions, so. I

13 don’t know if they’re guilty or not yet, so, you know,

14 got to wait for the evidence.

15 MR. PICULELL: Okay. Got to wait for the evidence.

16 Ms. Drake, is it, Juror No. 7?

17 JUROR: 7.

18 MR. PICULELL: What do you think about you’ve got to

19 wait for the eyjdence?
..il. S . ii

N4 ‘

20 ‘ JUROR:t .1. You have to wait for the evidence,

21 you have to listen to all the facts and know all of the

22 facts and make a decision based on that.

23 MR. PICULELL: Okay. What about this process?

24 Don’t you think that the government must have some sort

25 of legitimacy in charging these folks? They must be at
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1 least probably, maybe, presumption of guilt, because

2 here they sit. Here we are in a State court, it’s a

3 big deal, you’re all here with a judge and a prosecutor

4 and these folks had to go out and find attorneys to

5 help them, I mean, they must have done something. No?

6 JUROR: I don’t know what you want me to say.

7 MR. PICULELL: Sure. Do you think that there must
A4

8 be some [INAUDIBLE] of guilt? Let me ask this. Y-e-’-re

9Tl19 sitting there watching TV and they lead somebody into a

10 Federal Courthouse and have that person in handcuffs.

11 We’re not sitting there watching that person go into

12 court, gee, I wonder what the evidence is, right?

13 We’re thinking they musts be guilty of something,

14 right? No?

15 JUROR: 7You know, you could look at a situation and

16 if you don’t have the facts it’s easy —— you can

17 miscalculate it. You just don’t know —— you just can’t

18 make a decision unless you’ve heard all of the facts.

19 MR. PICULELL: Okay. And, Mr. Jesson (phonetic),

20 Juror No. 13, I think that you shared with us a

21 personal experience that there was not all the facts

22 based upon what actually happened, right?

23 JUROR: Correct.

24 MR. PICULELL: Okay. So the government made a

25 mistake in terms of their assumptions in their case?
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1 1 JUROR: Yes.

2 MR. PICULELL: Okay.( Ms. Brown, is it, Juror No.

3 11, obviously, I’m talking about this presumption of

4 innocence, and I think this court actually

5 preliminarily charged —- did you see a video here?

6 4AOR: Yes.

7 MR. PICULELL: Okay. And so they talked about that,

8 that the charged individuals, the defendants, are

9 presumed innocent?

10 JUROR: Yes.

11 MR. PICULELL: Okay. And it’s the government’s

12 burden of the production of the evidence and the

13 persuasion, right? So what do you think about those

14 concepts; is that a good thing?

15 JUROR: Yes.

16 MR. PICULELL: Okay. Why?

17 JUROR: Well, because you shouldn’t have to go to

18 jail if you’re charged with something unless it’s

19 proved beyond a shadow of a doubt you did it.

20 MR. PICULELL: Okay. Okay.

21 Mr. is it, Dudash?

22 JUROR: Dudash.

23 MR. PICULELL: Dudash, pardon me. And you’re Juror

24 No. 4?

25 JUROR: Yeah.
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1 MR. PICULELL: And what do you think about that,

2 sir? And I’ve sat lots of jurors over the years and

3 people have different opinions that somebody should be

4 presumed innocent, they should have -an obligation to —-

5 ,\tJUROR: If there was an incident regardless of how

6 it played out and who’s at fault of anything, and I

7 think if there’s an incident it should be taken

8 seriously to find out all the variables that went into

9 it and how we should deal with it.

10 MR. PICULELL: Okay. Okay. What do you think about

11 this concept of proof beyond a reasonable doubt that

12 it’s the government —— here, the State’s representative

13 the government’s representative, they have all of the

14 burden in this case. Ms. Thomas and the other

15 individuals involved could just sit. The only thing

16 they have a responsibility to do is to respond to the

17 court’s jurisdiction. They could just sit there. They

18 don’t even have to talk to you this afternoon. It’s the

19 government that has all of the burden. Do you think

20 that’s a good thing?

21 -j’UROR: I think it makes sense, and if somebody is

22 bringing this up to charge somebody or accuse somebody,

23 they should be able to, you know, prove that it’s, you

24 know, an incident worthy of doing so.

25 MR. PICULELL: Okay.
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1 1-’ JUROR: Does that make sense?

2 MR. PICULELL: It does. Yes, sir.

3 Ms. Venable (phonetic)?

4 ROR: Venable.

5 MR. PICULELL: Venable, Juror No. 3, what do you

6 think of how we make these determinations and how we do

7 this? I mean, how do you decide —— how do you decide

8 who in this process is a truthteller?

9 UOR: Listening to -- I want to say like the

( 10 intentions, listening to like why. He said different

11 variables of why —— I don’t know how to say it ——

12 listen to what the facts area that the District

13 l\ttorney’s Office is presenting and what you’re

14 presenting and ——

15 MR. PICULELL: Okay.

16 *ROR: -- try to figure it out.

17 MR. PICULELL: Okay. Okay. Thank you, ma’am.

18 Ms. Song, Juror No. 21, how do we do that? Let’s

19 say we’re not in a courtroom, let’s say you’re out at

20 Starbucks with a friend or a buddy or someone and

21 you’re trying to assess whether someone else h&s told

22 you the truth or whether that person is reliable and

23 credible. What sort of factors would you take into

24 considetab1?

25 JUROR: Outside of the court, [INAUDIBLE], s-1eir±€j



1 to them, listening to the words that they’re saying.

2 MR. PICULELL: Okay.

3 JUROR: ( Their body language, [INAUDIBL], are they

7-i
4 ‘ able to speak articulately, are they saying things to

%Jç 1ffr7S
5 contradict what they wa-t-o—sy, things of that

6 nature.

7 MR. PICULELL: Okay. Well, a whole list of things.

8 And so if I can summarize, and, Ms. Ground (phqnetic),

9 you’re No. 18, Ms. Song says content, do you think

10 that’s important, what they said, the actual substance

11 of wat they’re saying; is that important?

12 1r8ROR: Oh, yeah.

13 MR. PICULELL: Okay. She said body language and how

14 they speak, and do you think that’s important? Is that

15 valuable or is that invaluable?
$

16 JUROR: I think it’s valuable, but if—we don’t have

17 a lot of experience with knowing what certain things

18 mean, then it would be completely not valuable. Like

19 if you don’t know —- if someone is pausing and you can

20 say, well, to me that means they’re lying or someone

21 else may look at that as they’re not, so.

22 MR. PICULELL: Okay.

23 JUROR: When someone is telling me something, you

24 take your personal experience sometimes for certain

25 people and that helps you decide whether you think



84

l they’re telling the truth.

2 MR. PICULELL: Okay. Okay. Personal experience in

3 terms of assessing —-

4 JUROR: Yeah.

5 MR. PICULELL: -- that personality?

6 JUROR: [Jh-huh.

7 MR. PICULELL: Okay. Okay.

8 . (A,rThere’s someone I haven’t spoken to over here, Juror

9 No. 14, Mr. White, is it?

10 JUROR: Yes.

11 MR. PICULELL: What can you add to this discussion,

12 sir?

/1”
ce

13 JUP!OR: Well/you have to take all that stuff, it

14 all plays a part. I want to get back to the thing

15 where the burden of proof is on the State, I’m sure

16 there was an incident that happened and they did an

17 investigation and they have some facts thrown out there

18 and I’m sure the defendants are going to be able to
\fl’t

19 defend themselves. And so’s up to us to make the

20 decision on whether it’s credible or not.

21 MR. PICULELL: Okay. Thank you, Mr. White.

22 Ms. Nelson, in the back, you’re Juror No. -—

23 JUROR: 24.

24 MR. PICULELL: -- 24. And what do you think is

25 important in assessing someone’s credibility?
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1 JUROR: “Everything thatts been mned.
ii je fr &t

[INAUDIBLE], So th evidence, their testimony.
!“)‘4J fl-c I €‘L- .-(4.

3 MR. PICULELL: Okay. Okay. And actually you hit on

4 an excellent point is that this process will make sure

5 that no one knows anybody and it’s completely as

6 subjective as we can.

7 And actually before I forget, Juror No. 19, you

8 indicated this morning that you had heard of this case?

9 OR: Yes, very vague, a long time ago. That’s

10 all I could actually tell you.

11 MR. PICULELL: Okay. Thank you, sir.

12 Juror No. —- or, Mr. White, not Juror No. 14, but,
L.’Lj “.Or”+

13 Juror No. 25, Mr. White, okay. Now, in terms of

14 assessing credibility, Mr. White, do you think that

15 because someone wears a uniform that their credibility

16 is enhpjiced?

17 JUROR: It depends on the uniform, I would expect.

18 You know, you would assume a police officer wearing a

19 uniform would be credible and competent, but until you

20 see them in action, I guess. Sometimes you just don’t

21 know.

22 PICULELL: Okay.

23 JUROR: I’ve seen people who you think are one way

24 but under stressful situations become something else,

25 so you kind of never know how someone is going to



86

1 behave until the situation happens.

2 MR. PICULELL: Okay. Okay. Thank you, sir.

3 Juror No. Mr. Hickey, No. 26, what do you think,

4 sir, Mr. Hickey, what do you think in terms of that?

5 If somebody is wearing a uniform that they enjoy from

6 the onset more credibility than a citizen?

7 J: I think that’s a presumption, but we’re all

8 different. And it’s been proven that even though a
TJJZ

9 person has a uniform on doesn’t mean he’s credible.

10 But at the same tiihe we’ve seen situations where a

11 person in a uniform is very credible, so, It’s

12 something that I guess has to have dots connected along

13 the way to point to that credibility or this

14 credibility.

15 MR. PICULELL: Okay. How do we square that or do we

16 square that with what I started out with in terms of j

17 this presumption, of innocence and burden of proof 6
r il’1(ly ‘ p ‘L 4

18 [INAUDIBLE]. But\we think that a person who walks in

19 here and they’re wearing the uniform of whatever type

20 and they take the stand and we’re looking at them as

21 more credible simply because of the job that they do.
I cio

22 HOw does that disadvantage an individual accused of an

23 event? Can —you- square that? Can you take that

24 acknowledgement and say, okay, that exists, that

25 exists, I think that exists, and so I’m going to take



1 that and deal with that?
TPe-4f’

2 JUROR: Personally, I believe that if there’s an

3 innocence,’ it would have been discovered-prior to

_c; 1’1’J’4
4 coming here sic). It’s a matter of what they can show

I-l-’-) ri 4— ,‘t(L& *j- s ç (-,jL c

5 on one side EINAUDIBLE) . Just like I said, it’s a
• t a ‘.cr ft’1 4-f

- 4f
6 matter of demeanor. It’s connecting it up, does it

7 make sense, is it plausible? Is it something that I

82J6 could really accept?

9 MR. PICULELL: Okay. Thank you, sir.

10 And moving over to Juror No. 22, Mr. Canter, is it?

11 JUROR: Yes.

12 MR. PICULELL: Canter. And what do you think atout

13 that? Well, actually, what do you think of what Mr.

14 Hickey says if they were innocent they would have found

15 out beforehand? Is this the process?/If the

16 government says you did something, is this where you

17 say I didn’t do it, is this where you defend yourself

18 in a court, open court of law?
e

19 \ JUROR: Yes, you-ea [INAUDIBLE], yes. And the

20 officer there, if it is an officer, he’s got a policy,

21 he’s got a procedure he goes through and that policy

22 and procedure is the one that gives them the rationale

23 to charge or not to charge, but it’s based on what they

24 see at the scene.

25 MR. PICULELL: Okay.
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D
JUROR: And so it’s based on

protocol that he has or she has

MR. PICULELL: Okay. Okay.

And, Juror No. -- is it Mr.

JUROR: Katon (phonetic).

MR. PICULELL: Katon, Juror No. 8, what do you think

about that, you know, Mr. Hickey’s very understandable

perspective that if they were innocent, it would have

been determined before now, not here? So what are we

here for? Are we here to determine their innocence or

their culpability?

F JUROR: [INAUDIBLE) the best assessment of the

situation. So I has to be taken to the next step and I

guess it’s up to us to evaluate the matter and start

out with the presumption of innocence and if there’s

enough evidence presented and the case is strong

enough, then it can either be dismissed or innocence or

guilt can be determined (sic)

MR. PICULELL: Okay. Thank you, sir, well stated.

Mr. Patton, Juror No. ——

JUROR: 33.

MR. PICULELL: -- 33, I want to flip the question

we talked about, if there’s a presumption with folks

that wear a uniform, what about the person who protests

the government’s accusations? Do we look at that

that factor and the

to perform their duty.

Thank you, sir.

Kator (phonetic)?
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1 person, look at their testimony with suspicion? I

2 mean, after all, they’re denying it, they have a

3 self—interest in denying the accusations, therefore, it

4 is suspect, there’s something inherently suspect about

5 their denial?

6 J OR: I don’t believe that.

7 MR. PICULELL: No?

8 f?TUROR: They come here and they’re innocent until

9 proven guilty.

10 MR. PICULELL: Okay. Okay. And then what about

11 you, sir, in terms of that, do you think that the

12 government’s witness because they’re called by the

13 government is inherently more credible?

14 JROR: No.

15 MR. PICULELL: Okay. What about the uniform, does

16 the uniform add -- not in terms of training or

17 experience or things like that, but does it add this

18 allure of credibility?

19 -‘JUROR: I would think so.

20 MR. PICULELL: Oka .

27 “-‘a’-’ ic
21 JUROR: / Just because someone is older doesn’t make

22 them smarter or, you know, just because someone is

23 taller doesn’t make them better at playing bsketball

24 or,..

25 MR. PICULELL: Okay. Thank you, sir.
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1 Ms. Sperlich.

2 JUR Sperlich.

3 MR. PICULELL: Sperlich, Juror No. -—

4 JUROR: 32.

5 MR. PICULELL: Okay. What do you think, do you
2I(5?

6 think) that the person should be viewed with suspicion

7 because they’re denying the allegation or the

8 accusation?

9 JUROi4 I believe that viewing someone with
Vi 1l i II

VJ iLk ;A( r f
10 suspicion isn-’-t really our place. I don’t feel that

—

11 suspicion of one person o another is inherently fair

12 unless evidence leads us to be suspicious, if

13 necessary.

14 MR. PICULELL: Okay. Okay. What do you th±nk of

15 the difficulties, or do you think there’s a difficulty

16 inherent in hearing the government’s case and then

17 making a decision before I can even —— before I even

18 can speak1’on behalf of Ms. Thomas?

19 JUROR’’ I would argue that maybe both of you will

20 probably be equally heard., Isn’t that sort of the way

21 this works, that

22 MR. PICULELL: Well --

ii / t —

23 JUROR 50 1 would assume that both sides would both

24 be heard and I believe it’s more a matter of your
-

iP /‘ I)

25 effecLiveness in delivering evi.dence hut that’s a
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1 personal thing.

2 MR. PICULELL: Okay. So the government presents

3 their case first, they present what they thinki

F
4 appropriate information, then they rest, and ‘then the

5 defense has an opportunity to present a case on behalf

6 of the defendant. Do you think it ou1d be -- so
rcI’’; ‘

7 you’ve listened to-evér-yon’e”s case and haven’t heard

8 anything from the defense, do you think it would be

9 fair to reach a preliminary conclusion about fts

10 before hearing even the tenor of Ms. Thomas’ voice, her

11 explanation, her information?

12 JUROR: th matters of fairness, I feel like you’re

13 discussing the issue of how the system is developed.

14 don’t feel that I can comment upon the fairness of the

15 justice system. Inherently, people do make judgment

16 calls before all evidence is given, but as human beings

17 we try to overcome that nature and try to be unbiased.

18 MR. PICULEIL: Okay. And that’s what I was looking

19 for, that last piece.

20 JUROR: Yeah.

21 MR. PICULELL: Ms. Prentice, Juror No. -—

11I
22 ‘ JUROR: 31.

23 MR. PICULELL: -- 31, okay. Now, I do that because

24 there’s usually a court reporter behind me, but not in
5o /1’? 5’b(CJ

25 this courtroom, but, Juror No. 31, and that’s what I
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1 was looking for’the last part of it was we will make

2 conclusions, ongoing conclusions about things, and in

3 this process, you are going to be asked —- the very

4 last thing somebody says may be just as vital as

5 something that occurs at the beginning of the case. So

6 you’re going to be asked to keep an open mind which may

7 not be how we normally think. We’re constantly making

8 all these micro conclusions about things. I’d like you

9 to tell me who did it, you know, the first four or five

10 minutes of a mystery, so how do you think about that

11 and how are you going to deal with that?

12 JURO14: Well, I think we should be able to have a

13 right to speak through the evidence. We don’t know

14 where they were at. We don’t know the situation. We

15 don’t know everything going on. We don’t know that.

16 The State has rules and regulations. They see a

17 certain thing. They go by that, so that’s why they’re

18 putting them in here, but you have to understand where

19 they were at. You have to, you know, get their side.

20 MR. PICULELL: Okay. You’ve got to listen totheir

21 side, you’ve got to wait for their side?
/ •

22 JUR5R: Uh-huh, We were there, we don’t know what

23 went on.

24 MR. PICULELL: Give them the same consideration by

25 the same standards to the defense as well as the



1 government?

2 JUROR: Uh-huh.

3 MR. PICULELL: Okay. Okay. Mr. Morris (phonetic),

4 Juror No. 23, good afternoon, sir. Okay. What do you

5 think of this? I’m going to change it a little bit on

6 you. If you get on the panel, you’re up there and

7 everybody is reasonable, everyone is attentive,

8 everyone’s expression is appropriate in terms of the

9 assessment of the evaluation of the evidence, but let’s

10 just put you in a singular position. You’re the only

11 person that thinks a certain way, whether that’s for

12 the government or against the government, immaterial

13 for the hypothetical, but a couple things about that.

14 First, do you think being in that position, being that

15 one person who sees something one way, having you speak

16 out in a roomful of people who don’t think that, okay,

17 is that tough, do you think, being in the minority?

18 JUROR: No, I think if you have a valid point of

19 view, that is your obligation to voice your opinion and
J1H

20 bring in your perceptions to the rest of the ju-rórs so

21 that they can deliberate and possibly see your point of

22 view or not, depending on [the evidence]

23 MR. PICULELL: Okay. Excellently stated. And so

24 it’s your obligation to speak out if you see something

25 in good faith?
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431
1 JUROR: Yes.

2 MR. PICULELL: Okay. Ms. Linfister (phonetic); am I

3 close?

4 JUROR [INAUDIBLEJ

5 MR. PICULELL: And you’re Juror No. 34. Okay. What

6 do you think of that? Do you think -- we all have

7 different levels of comfort in different situations.

8 It always amazes me in these environments how truly

9 articulate folks are in terms of communicating these

10 complex subjects, but what do you think in terms of

11 that process? You’re that one person. Do you think it

12 creates that pressure on you, that stress?

13 JURdR No. I mean, in Other situatiOns in life

14 I’ve been the person that didn’t think the same as

15 other people and I’ve given my opinion, and it might

16 have changed someone’s opinion or no, but at least I’ve

17 said what I felt strongly about. And if I feel

18 strongly about something - if I was the lone person in

19 here saying I think that they’re guilty or not guilty

20 or whatever and other people thought the other way, I

21 mean, I would feel confident either listening to more

22 evidence that maybe I didn’t realize before, but ——

}
23 MR. PICULELL: Okay. Okay. Thank you, ma’am.

24 Mr. Rupert (phonetic) . And you’re Juror No. ——

25 JUROR: 41.
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1 MR. PICULELL: —— 41.
V

fl that same vein, sir, why

2 do you think we have 12 people? Why not just have one
iC :g;5.

3 person to sitin a small jury box? .L1

/

4 JUROR [INAUDI3LEJ

5 MR PICULELL Okay And do you think,an end
.... ;.j •

6 conclusion can be -— reasonable people can differabout

7 - an end result, reasonable people can differ?

8 JUROR: Uh-huh.

9 MR. PICULELL: Okay. Are you married?

10 JUROR: Yeah.

11 MR PICULELL Yeah Reasonable people can differ
H j

12 about the same subject matter, okay. So what happens

13 if you are that one person? What do you think?

.

14 JUROR: Agree to disagree.

15 MR. PICULELL: Okay. It wouldn’t put any pressure

16 on you to say I disagree and this is my opinion and

17 assessment?

18 JUROR: I’m married.

19 MR. PICULELL: Okay.

20 (LAUGHTER.)

21 MR. PICULELL: All right. Change the subject just a

22 little bit. Someone I hadn’t spoken to,Mr. Leonard,

23 is it, Juror No 2’ What role is emotion in the

24 decision—making process? What role should emotion have

25 in the decision-making process?
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1 JUROR: I think it’s pretty hard to put aside. I

2 think it definitely plays a role like, I mean, I love

3 animals, so that would have to be put aside, just

4 trying to look at the facts,
v5o VJ dfe O4 LLfl .

5 MR PICULELL Sure There’s not a single non—human

6 being in here that doesn’t have emotion UDIE.

7 Let me ask you and you’re the traffic controller?

8 JUROR: Correct.

9 MR. PICULELL: Okay. What is your primary -- you

10 don’t approach that job emotionally, you’re clear,

11 concise, logical, I would say would be the highest

12 qialities in that job?

13 JUROR: Yes. [INAUDIBLE].

14 MR. PICULELL: So if someone is deviating in terms

15 of the custom and courtesies that exist on the air in

16 terms of communicating with you, you wouldn’t reroute

17 them, you would take care of that plane and you would

18 completely ignore it, emotion would not play a role?

19 JUROR: Correct.

20 THE COURT Oe minute, dounsel.

21 MR. PICULELL: Thank you, your Honor.

22 And so what if we’re sympathetic, okay, we just all

23 of usfeel sympathy, should that be something that

24 sways us, or should we think like you do your job—

25 analytically what is the burden of facts?
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1 JUROR it should not sway, but [INAUDIBLI!]

2 MR. PICULELL: So if you did get selected, could you

3 do that in terms of the emotional component; could you

4 do it like you do your job?

5 JURO: Yeah.

6 MR. PICULELL: YOu could? Okay. Thank you.

7 Thank you, your Honor.

8 THE COURT: All right. Go ahead.

9 MS. HOLMGREN: Thank you.
H

10 Okay I’m going to talk a little bit moreabout

11 credibility. I know we have a couple teachers. VJuror

12 No. 36, you’re a preschool teacher, correct? An so

13 what ages do you teach?

3e
14 JUROR: I teach one- and two-year-olds.

15 MS. HOtMGREN; Okay. So do you eier have disputes

16 between two kids?

17 JURQ1: Yes.

18 MS. HOLMGREN: Okay. So how do you handle that?

19 JUROR: At that age it’s kind of hard :to-’see what

20 happened, so without really seeing, you just comfort

21 them if they’re sad, but

22 MS. HOLMGREN: And do you have experience with kids

23 who are a little bit older?

24 JUROR: Not too much.

25 MS. HOLMGREN: Okay. But you said in terms of the
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1 younger kids, it’s hard to do if you don’t see what

2 happened.

3 JUROTh Yeah.

4 MS. HOLMGREN: How does that change when the kids

5 are a little bit older; do you think?

6 JUROR: Il1 just hear what the kids have to say and

7 then if someone did something wrong, they would take

8 care of it [INAUDIBLE)

9 MS. HOLMGREN: And do you ever have a situation

10 where you have another kid who says, well, this is what

11 I saw, who wasn’t necessarily involved?

12 JUROR: Yes.

13 MS. HOLMGREN: All right. And do you also

14 the way that’s determined?

15 JUROR: A little bit. It depends on what the other

16 kids involved say.

17 MS. HOLMGREN: Okay. Okay.
3i

18 And, Juror No. 21, you work in human resources. And

19 do you ever have to sit in on disputes in the

20 workplace?

t-zl WJ\-efldp
21 JUROR: [INAUDIBLE].

22 MS. HOLMGREN: Okay. Okay. So how do you handle

23 that when you have two different stories
— j 1, ,

24 1 JUROR: Typically, our process is’[INAUDIBLE], also
J

— I’ )
25 the people involved. Because we have our policies and
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1 procedures, whatever it is. ti

2 MS. HOLMGREN: Okay.
/

3 JUROR [INAUDIBLE1 . ;
‘

4 MS. HOLMGREN: Okay. So it’s not necessarily just

5 looking at two different stories, you have to look at

6 the bigger picture?

7 JUROR Sometimes it may well just be two people

H H
I ,

8 that we have to talk tO’[INAUDIBLEi.:’’”’

9 MS. HOLMGREN: Okay. So maybe some people with a

10 bit more experience with those specific situations? LAYI

11 Okay.

12 Okay. Now, in terms of credibility, you had ta1ked,n’ ‘as

13 a little bit about how you judge that. There have been

(,h
14 a number of people who have, raised their hands before

):J
15 about being1a witness and possibly testifying in court.

16 Does anyone want to share a little bit about their

-
)

17 experience w-ith-wiLness—testimbflY?

18 Anyone testify in a criminal proceeding as a
2)1 ) ? ii

19 witness? Okay. Juror No. 14, that was’) with your

20 : previous job as a firefighter, correct?

‘I, “I
21 JUROR Correct.

22 MS. HOLMGREN: Correct. And how many times would

23 you say that you’ve testified?
1)

24 JUROR: Probably four.

25 MS. HOLMGREN: Four? Okay. Do you remember the
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1 first time you testified?

2 ‘ JUR4Vt’( k”
4 2 p;oo

MS • HOXMGEtEN: Wete you flØXWQtL$?

4
“v”” amSiQ Yeah0 i waa tervous. I didn’t know whet to

5 expect.

6 MS. HOLMGREN: Okay. And was that a criminal trial
I

7 the first time?

8 : Yea.
q ..

9 MS. IIOLMGREN: Okay. And do yOu think your1

10 nervousness came across while you were testifying?
v ‘ $kj 1 rift.

11 JUROk! No1 kt w&4 like a conversation between me
12 and the people that were asking me the questioAs.

13 MS. HOLMGREN: Okay. So you kind of relaxed once

14 you got to be on the stand? Okay. Thank you.
* p,; .‘ifllu ‘‘nr’ 1 . .1ç. ,‘ • .

15 [INAUDIBLE] ‘a little bit about laws, and 0 lçt f

16 people talked about how much they love animals, and

17 people have said they actually don’t think these cases

18 get enough attention. But recently in the election,

19 we’re not going to talk about specific law changes, but

20 in the State of Washington people voted and there were

21 specific changes within these laws, criminal and
iW

22 ‘ civil—related. What do you guys think about the

23 ability of the people to do that, to change laws that

24 they agree with or don’t agree with?

25 Juror No.3. S 2(0 5b he,1c. tpa iursNoe3. Vt1C5t1jn
r .%:tj’?ø: 4)t; ;s coa
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JUROR: If we can vote on different laws and

2 change --

3 MS. FIOLMGREN: Right. So you agree with the process

4 that even though you might not agree with the results

5 or whatever happened, you appreciate that?

6 JUROR: Yeah.
- fr )

7 MS. HOLMGREN: And1do you think there would be, a

8 factor if you disagreed with the law, do you think that

9 you would have a hard time upholding that law?

10 JUROR: No.

11 MS. HOLMGREN: No. And why is that?

12 JUROR’ [INAUDIBLE].

j, ‘c-\
13 MS. HOLMGREN: In terms ot criminal laws, a lot of

c•fl •,

14 people say if they could do anything in the world in

15 terms of not being held accountable, they would park

16 wherever they wanted to park. You agreed with that?

17 Why don’t you park wherever you want to park?

18 JURO: Because I don’t want the ticket.

19 MS. HOLMGREN: You don’t want the ticket. Okay.

20 But you know if you disagreed, what if you didn’t think

21 you should get a ticket for parking there?

22 JUROR’: I still wouldn’t park there.

23 MS. HOLMGREN: You still wouldn’t park there? Okay.

24 Does anyone think that they would have a difficult

25 time upholding the law associated with this case, even
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1 if you disagreed with it? And we talked ‘about people

2 who like animals. Is there anyone who could say that

3 there’s nothing wrong with it, I have a lot of friends

4 who are not animal—lovers, is there anyone who doesn’t

5 particularly like animals or had much experience with

6 animals? No. I know there’s a whole dispute with cat

7 people versus dog people, but there’s rio one out there

8 who could specifically say: I don’t really care that

9 much for animals, don’t have much experience with them?

10 Okay. Thank you.

11 And now to talk about people who have been

12 witnesses. And I’ve talked to a few of you who have

Vt113 been victims of crimes. And a lot of you have actually

u
14 stated that no one was held responsible. There1 was a

15 car break—in or a home break—in or something was stolen

16 or something happened, but no one was ever really ——

17 your stuff wasn’t found and no one was held

18 responsible. Anyone kind of want to talk about how
lII

19 they felt about sofrte unresolved issue? I’m going to

20 start calling on people.

21 JUROR: When my home was broken into, they were in

22 the building -- they were in my home when I drove into

23 the garage, and for some reason I sat in my garage for
- I 7

24 a while finishing up listening to a song, and so had I

25 not I would have walked right in on them and saw them
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1 right there. And the feeling of being violated, all of

2 our stuff was all over the place, and they were never

3 found but there was a series of burglaries in our own
;)

4 home and so our neighborhood got alarm systems

5 installed in our neighborhood and started a

‘:(I, J

6 neighborhood watch. Sofdefinitely the feeling of being

7 violated and for a while struggling to go home.
i:

8 MS. HOLMGREN: I it fair to say that there was some

9 anger in regards to these people never being held

10 accountable for what happened?

11 JUROR: I think I had the overwhelming feeling of I

12 feel safe. It brought our neighborhood closer

13 together. That was the most important. At that time

—

14 just concerned about our safety [fN±].’

15 MS HOLMGREN Okay So that there was some

16 positive ——j

17 JUROR: There were some positives.,9 “

18 MS. HOLMGREN: Okay. Anybody else? Maybe not have

19 such a positive resolution? Juror No. 26.

20 JUROR: Well, I came home from work one night and

21 not only did they break in my car, he was still in my

22 car. And so I took the car and chased him down and had

23 it not been for a spraifle ankle ar gn dew five

24 stairs, I would have caught him. But he got away and

25 the cops couldn’t find him. And I had to pay $200 for
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1 a window,1 so I was kind upset about that

2 MS IIOLMGREN Flow long ago was that’

3 JUR: That was about two years -- about this time

4 of year two years ago.
):?

5 MS. HOLMGREN: Okay. So that you were frustrated

6 that no one was held responsible for it?
33

7 JUROR Oh, yeah Oh, yeah W-hen they came out and
ltJ

8 they looked around and said, well, thats Et’TATTi]
I /)r,)

9 MS HOLMGREN Thank you Going back to animals as

10 being a little bit more specific. Has anyone ever had
) Jtt

11 to put an’nima1 up for a,doptiori, an animal that might
2•

12 not necessarily ——‘we talked to —— I apolOgize. Juror

13 No. 37, before you had moved, correct, and that you had

14 to give your —

15 JUROR Yeah, I actually -- my horse had a foal and

16 I kept the foal and gave the older mare to my

17 sister—in—law.

18 MS. HOLMGREN: Okay.O’’ c3?

19 JUROR: And then when we moved, I gave the foal to

20 somebody else.

21 MS. HOLMGREN: Okay.

22 JUROR: But my sister-in-law wasn’t the one that

23 the horse She sold her to somebody that
I,

24 had trail rdes and took çare of them during the summer
I )v

25 ‘ when they made her moriey and then she just left them.
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1 MS. HOLMGREN: Okay. Do you know if any charges

2 resulted from that?

jZ.
3 JUROR: Yeah, it was probably 25, 28 years ago, and

4 I think they .

5 MS. HOLMGREN: Okay.

6 JUROR: I really don’t know. I didn’t live there

7 anymore. I heard about it later secondhand from

8 somebody that went to rescue her ponies and couldn’t

9 afford to take my horse, too, so I don’t really know.

/
tvj S1)

10 I assume she’yâsn’t allowed to have horses anymore.

11 MS. HOLMGREN: Okay. And has anyone else been in a

12 situation like that or sometimes when you bring babies

13 home from the hospital, it doesn’t quite mesh well with

14 some animals that you currently have in your house.

15 Has anyone been in the position of having to give an

16 animal to someone else or adopt an animal? Yes, Juror

17 No. 3?
fr

18 jUROR: Yes, [INAUDIBLE].\

19 THE COURT: Okay.

20 JUROR: [INAUDIBLE]. So I did, I placed an ad and

21 actually found someone who was willing to adopt her.

22 MS. HOLMGREN: Okay. Was that a difficult process?

23 JUROR: Yes, it was bad.

24 MS. HOLMGREN: Oh, no, you have to make decisions.

25 JUROR: The baby.
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1 MS. HOLMGREN: Yeah, clearly. So you found the dog

2 a good home and you were happy with it?

3 JUROR: Yeah, I just put the ad.

4 MS. HOLMGREN: Okay. Anybody else? Okay.

5 Now, specifically, we’re talking about animals.

6 NOw, I’m just going to call on a couple people. Juror

7 No. 24, when do you think of the word’animal cruelty,”

8 what isua1iy pops into your head?
1j

9 JUROR: [INAUDIBLE]. 21 ‘

10 MS. HOLMGREN: Thank you.

11 Juror No. 27, what do you think of when you think of

12 animal cruelty?

13 JUROR: Pain.

14 MS. HOLMGREN: I’m sorry, what?

15 JUROR: Pain.

16 MS. HOLMGREN: Pain? Okay.

17 Juror No. 35?

18 ElRQR: Despicable.

19 MS. HOLMGREN: Despicable? Okay. Those are pretty

20 strong words. And you had I believe also raised your

21 hand, but you thought these cases should get more

22 attention; is that correct?

23 JUROR: Yes.

24 THE COURT: And why do you think these cases should

25 get more attention?
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(5

1 JUROR: Because [INAUDIBLE] as well as they should

2 be treated, so.

3 MS. HOLMGREN: Okay. Okay. And even though those

4 are strong words and strong feelings, do you kthink that

5 you could be impartial and fair in a case like this?
i
\

6 JUROR: I’d like to think so.

7 MS. HOLMGREN: O]cay. Does that mean that you would

8 try to be fair and impartial?

9 JUROR: Yes.

10 MS. I-IOLMGREN: Okay. Juror No. 39, sorry,1do you

11 currently have pets? Did you raise your hand? Okay.

12 What do you think of animal cruelty?

13 JUROR: Just all the pictures that you e-r on TV

14 and coInInercialsfrP’.

15 MS. HOLMGREN: Okay Pictures on the news or on --

I
16 okay, thank you.

ThN

17 And, Juror No. 41, what do you think of-.ma.1 ,,.
1

bJ p’
18 G rueity? / e The

-—

19 JUROR: ( [INAUDIB11EU -E{nd whether or not animals have A
“ L1) t/4/ - V

I i’-’
20 the same ras human

21 MS. HOLMGREN: Right. 4

22 JUROR: So it seems’o beevolutior1aTy-. Progress o±

23 civilization has changed those views [UDTB-]- How

24 do I personally feel?

25 MS. HOLMGREN: Yes.
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1 JUROR: It’s a really challenging question because

2 , ,

t

3 MS. HOLMGREN: Right.

4 é JUROR: 6o animals deservC the same rights and

5 treatment as humans? It’s’ieen debated for so long.

6 MS. HOLMGREN: Right. ,

4 ) (; fj 4’1

7o’ —

7 JUROR (IADlBlE) L-? 4
8 MS. HOLMGREN: Okay.Do you think, that animals can

9 feel pain?

10 JUROR: Yes.

11 MS. HOLMGREN: Okay. Do you think that that is

12 something that can be protected against and should be

13 protected again?

14 JUROR: Yes.

15 MS. HOLMGREN: Thank you. ji ULA

qnrA
/16 Okay. /Juror No. 43, what do you think of the word

17 “animal cruelty”?

18 Jtif.OR: I think of it as willful neglect.

19 MS. HOLMGREN: Okay.
I -

20 JUROR: When you take possession of an animal,

21 whether that b pet or livestock, it comes with
c’’’ €

22 certain responsibility. You’re taking .e—caring for

23 that animals and making sure that it’s fed and taken

24 care of properly, ‘and if you don’t do that, then you

25 are being negleqtful of that animal.
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1 MS. HOLMGREN: Okay. Okay. Thank you.

2 Juror No. 32, animal cruelty, what do you think of

3 it?
2 /4

JUROR: I guess’abuse.

5 MS. HOLMGREN: Okay. Like an intentional act?

6 Jtf7YR: An intentional act, yes.

7 MS. HOLMGREN: Okay. Okay. Thank you.

8 And, Juror No. 33, what do you think of when you

9 think of animal cruelty?, , àr
‘

S 41 )jr E1h7

10 JUROR: I think of it not be±iigtakeri c-areof

11 properly like it should be, not feeding it.

12 MS. HOLMGREN: Okay. Okay. Thank you.

13 And, Juror No. 22, what do you think of when you

14 think of animal cruelty?

15 JUROR: Animal cruelty is a lot like the person

16 themselves, you know, animals can be very loving, and

17 that’s something that the human usually transfers to

18 them if you’re an animal lover, but feeding and caring

19 and the physical well—being of the animal. -

20 - MS. HOLMGREN: Thank you. Any last couple

21 questions, Juror No. 5, what do you think of when you

22 think of animal cruelty?

23 JUROR: Mistreating animals.

24 MS. HOLMGREN: Mistreating? Do you kind of

25 distinguish between an intentional act versus neglect,
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1 or do you think both could quality?

2 JUROR: Both could quality.

3 MS. HOLMGREN; Okay.

4 7 And, Juror No. 4, what do you think?

5 JUROR: When I think o animal cruelty, I think
[T )uL/d /a d’.s a

6 [INAUDIBLE] another creature.

7 MS. HOLMGREN: Okay. And that’s something that

8 could probably transfer —— it’s more in terms about

9 cruelty. It could be, you know, from person to person,

10 but in this case specifically from person to animal

11 kind of relates the same characteristics?

12 JUROR: Right.

13 MS. HOLMGREN: Okay. And, Juror No. 6, what do you

14 think of when you think of animal cruelty?

15 JUROR: An animal with no food, water, shelter or

16 any restrictions to keep them to the shelter, too

17 binding of a [INAUDIBLE].(I°

18 THE COURT: Okay. Okay. Thank you.

19 And lastly I’m just going to talk briefly about the

20 idea of beyond a reasonable doubt.

21 Juror No. 11, when you talked before about —— you

22 mentioned beyond a shadow of a doubt. In your mind, is

23 that the same thing as beyond a reasonable doubt?

24 JUROR: Yeah, just was the terminology (sic)

25 MS. HOLMGREN: Okay. So do you think that there



111

1 could be a situation where you have doubts but then

2 when you look back they’re not necessarily reasonable?

3 JUROR: Probably.

4 MS. HOLMGREN: Okay. So does anyone have any

5 concerns about finding someone guilty of a crime beyond

6 a reasonable doubt which is different than beyond any

7 doubt? Does anyone think that they’ve have a hard tim

8 finding someone guilty or not guilty based on that

9 standard.
Lib

10 Okay. And, Juror No. 8, you look’a little pensive.
7r,isr ou’4 7ka-T t)t1(( %,

11 difficulty with that?

12 JUROR: “No, I don’t think so. I just have to think

13
:

about it.

14 MS. HOLMGREN: Okay. Okay. 1Thank you. Thank you.L

15 Nothing further.

16 THE COURT: All right. We’re going to go ahead and

17 take an afternoon recess.

18 Ladies and gentlemen, I’m going to give you a

19 15-minute recess. I would ask that you —-- third floor

20 —— return to the third floor, not to confuse you, I

21 . promise, in 15 minutes. So I guess we’re looking at

22 about five till. All right. So go ahead and take a

23 recess. We’ll see you in 15 minutes.

24 (PROSPECTIVE JURORS NOT PRESENT IN THE COURTROOM.)

25 (RECESS.)
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(PROSPECTIVE JURORS PRESENT IN THE COURTROOM.)

THE COURT: All right. It’s yours.
WY1

MR. PICULELL: And I wanted to/just continue on.

left off in terms of emotional decision—making.

wanted to talk about that a little bit. When you hear

what other folks think about that, Ms. -- is it

[INAUDIBLE), you’re Juror No. 5, okay, thank you.

What do you think about that? First of all, do we

make emotional decisions?

JUROR: Yes.

MR. PICULELL: And you are a retired programmer; is

that right?
c

JUROR: Right.
9°

MR. PICULELL: Okay. /What did you do
7

professionally?

JUROR: I just worked in the office as it were

writing coding --

MR. PICULELL: Okay.

JUROR: —- programs for the maintenance facilities

department.

MR. PICULELL: Okay.

JUROR: I did the toilets.

MR. PICULELL: Okay. What role did emotion have in

doing the right thing?

JUROR: Well, not very much.
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20z
1 J MR. PICULELL: Okay. Now, what other types of

2 emotional decisions do we make in general, just open

3 discussion, anyone? Mr. Thomas, Juror No. 10? What

4 types of emotional decisions do we make in our lives,

5 sir?
P (Ak, rY

6 JUROR: When I worked for [INAUDIBLE], I made
‘‘ “

7 decisions on things that(—--)we did every car, we picked

8 up new cars. Some of the new cars were damaged and we

9 had to make a decision at that point whether I’m going

10 to take it or I’m going to leave it. And it all

11 depends on after talking to the manager what their

12 attitude was and their say would have a big part in my

13 decision whether I was going to pick up the car or I

14 was going to leave it.

15 MR. PICULELL: Okay. So you factored that in.

16 Okay. Thank you, sir.

17 Ms. Brown, you’re a pharmacist?

18 JUROR: Yes.

19 MR. PICULELL: In terms of your profession, are you

20 making emotional decisions about how you are conducting

21 your profession filling prescriptions?

22 JUROR: Emotion doesn’t play into what I do.

23 MR. PICULELL: Okay. Okay. Should it? If somebody

24 comes to you and asks you about the effect of mixing

25 certain medications and what they’re currently taking,
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1 and should you have an emotional reaction to that or

2 should you tell them the objective, factual, empirical

3 information?
k Jj[&

4 JUROR: I don’t have any emotional reaction, but
Re rh!

5 professionally it may be very different. I let them

6 know what they need to know to be able to take their

7 medication safely.

8 MR. PICULELL: Okay. I’m sure some individuals are

9 just real difficult to deal with and you would weed

10 that out and give the information that is

11 professionally necessary?

12 JUROR: Yes.

13 MR. PICULELL: Mr. Yeager, I talked to you, Juror No

14 12, what do you think, sir? What types of emotional

15 decisions do we make in life?

16 JUROR: I don’t know, it’s an inner part of you.

17 You have to talk with your partner or mate or something

18 if you want to do something with them. ‘The inner part

19 of you.

20 MR. PICULELL: Sure. Absolutely. And maybe I’m not

21 doing a good job this afternoon after the recess in

22 getting everyone talking. Our family lives are full of

23 emotional decisions, right? Parents anywhere? MyS’1

24 four—year-old son wants something and I can tell you,

25 if he wants something when we’re in a store, I want to
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1 give that to him, okay, but it may not be the right

2 thing to do, right? So should we make our emotional

3 decisions valid in some context? Juror No. 16?

4 JUROR: Yeah, I think so.

5 MR. PICULELL: Okay. And what about here; what

6 about here? When the prosecutor asked for a recess ——

7 how many folks see those ads late at night about abused

8 animals on the TV, something to that effect, are we

9 here to make emotional decisions about something we see

10 on TV or the evidence in this case?

11 JUROR: /The evidence in the case.

12 MR. PICULELL: Okay. So should we exclude that

13 maybe every natural, emotional connection to that

14 subject matter and decide the case on the evidence

15 here? It sounds like Ms. Thompson says yes.
jufOV nLrnL. F Lk)

16 Ms. Browning, what do you think?’ W1t—do-yoUthiRk2.

17 4f6ROR: I think in tuis situation, we shouldntt

18 bring emotions into it as much as you can. Obviously,

19 if youTre connected to animals like I think most of us

20 here probably are then it will make you feel bad for

21 the animal when you’re heair)g about things, but you’re
1-4

22 also sri— hratthe facts of what happened anc t4iZ-t

23

24 MR. PICULELL: Okay. And we’re sort of assuming in

25 terms of those questions that there in fact an abused
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1 animal at issue here, right?

2 JUROR: Uh-huh.

3 MR. PICULELL: And you said yes?

4 JUROR: Yes.

5 MR. PICULELL: So you’re assuming that, okay?

4
6 ‘‘JUROR: Yah.

7 MR. PICULELL: Now, as we moved along in the

8 process, I started out with this presumption of

9 innocence and what we think about the folks that are

10 sitting here. Now, just having gone through voir dire,
1 Do

11 has your opinion changed a bit that there must be an

12 abused animal?

13 JUROR: I would say that there’s an animal that1
‘-er’

14 wasn’t in good shape andfrnaybean 4m&bwesfoud rike

15 thinner than it should have been or’rL’is kind of what

16 I’m picturing, something like that, so.

L17 MR. PICtJLELL: Okay. fqijjy

,
,i TL’?

18 JU OR: Just [INAUDIBLE].

19 MR. PICULELL: Okay. So that’s what we’re assuming

20 that the evidence is in the case?

21 JUROR: Uh-huh.

22 MR. PICULELL: Okay. I think someone else said that

23 if they were innocent that would have been worked out

24 beforehand, right?
Ic

25 ! JUROR: I don’t think that’s true.
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3 MR. PICULELL: You don’t think that’s true?

2 JUROR: No.

3 MR. PICULELL: Okay. Okay. -re—were some areas

4 we made analytical decisions completely where we tried

5 to not use emotions. Can anyone think of any? We have

6 an air traffic controller who indicates that emotions

7 are not part of his decision-making, and Mr. White,

8 Juror No. 14, before you retired, you come upon a wreck
pur

9 of a [INAUDIBLE] wrapped around a telephone pole. They

10 caused it. They consumed to the point where they were

11 impaired and then hurt themselves very badly. When you

12 arrived on the scene, are you interested in saving that

13 person’s life or being emotional about what they did?

14 JUROR: Well, being emotional is a pretty natural

15 thing. It’s pretty hard to fight that.

16 MR. PICULELL: Okay.

17 JUROR: But, yeah, when you get to that point, yeah,

18 you just make the decision to take care of that person

19 no matter what.

20 MR. PICULELL: You set it aside?

21 JUROR: Yah.

22 MR. PICULELL: You have to do that?

23 JUROR: Yeah. i

24 MR. PICULELL: You don’t blame that person, -&i+--do

25 what you’ve got to do?
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JUROR: It’s a hard thing to train yourself to do
/ 8Vk\ 4

that, but you ha’ve-to—do--th

MR. PICULELL: Okay. Other areas where we make —-

we try to make analytical decisions. Mr. Dudash?

JUROR: I feel like driving a car would have good

examples. It’s analytical as well as emotional.

Because you want to make analytical decisions to drive

safely, follow laws, that kind of thing, when emotions

can play into that and can disrupt that.

MR. PICULELL: A perfect example. You’re driving

along, somebody cuts you off and they start swerving in

your lane, giving you the finger, whatever they’re

doing, and instead of becoming emotional you control

your responses. Okay. Perfect. Anybody else?

Ms. Drake, how does that emotional/analytical

bifurcation experience in your profession?

JUROR: Like we said before, emotion does come into

play because we’re human, but as a principal and being

responsible for students and having a lot of

stakeholders, there are a lot of varying opinions about

how to run the building and our children. And I’m in

the elementary school, so parents send their babies to

school and they feel very strongly about them. And

Johnny could never have been guilty of stealing that

piece of chocolate from their teacher’s desk, but we

118
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1 have to weight all of the —— listen to all of the

2 stories and you have to make a decision —— and hear the

3 stories from all parties, all sides, and you have to

4 make a decision based on your findings.

5 MR. PICULELL: Okay. Okay. So emotion can have an

6 appropriate place in that decision-making; am I hearing

7 you correctly?

.8 JUROR: It can. It can, but you have to look at the

9 facts and you have to be diplomatic about how you

10 communicate what has to be done based on the facts.

11 MR. PICULELL: Okay. Thank you.

12 How about Mr. Epplen (phonetic)? I talked to you a

13 little bit earlier. What do you think? What are areas

14 —— how about an archeologist, if you’re trying to

15 reconstruct something as a scientist, do you think

16 emotion should come into play there?

17 JUROR: For an archeologist?

18 MR. PICULELL: Yeah. Geologist, you know, the field

19 science or anything else, do you think that there’s

20 emotion involved in that or is it simply the facts?

21 JUROR: 1Well, for an archeologist, I do think there

22 would be that because sometimes if they’re dealing

23 with, you know, a mummy or something like that, then

24 you’d be thinking about preserving the mummy or

25 something like that, but yet/you’re chippin away at
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1 rocks and [INAUDIBLE].

2 MR. PICULELL: So what do you think about in terms

3 of the courtroom process? Obviously, as we’re

4 concerned about the emotional aspect, do you think that

5 we should come in here and be looking for the facts,

6 wherever they are?

7 JUROR: Yes.

8 MR. PICULELL: Okay.

9 JUROR: Yeah.

10 MR. PICULELL: And should we let sympathy influence

11 our decision?

12 JUROR: No.

13 MR. PICULELL: Okay.

14 Mr. Gtuber, what do you thirj.k? Sympathy? I mean,
E(’- i-’ -(2€

15 you feel badly about something? /

16 JUROR: No, I think decisions are best made
bc? , iT*

17 rationally assessing the facts. /

18 MR. PICULELL: Objectively?

19 JUROR: Yes.

20 MR. PICULELL: Okay. What role does our subjective

21 opinion have in that? And, Ms. Swett or Swett?
7 - A - Of

22 JUROR:” i3oth ways are current.

23 MR. PICULELL: Okay.

24 JUROR: Mrs. Swett is common, but both are correct.

25 MR. PICULELL: I hadn’t spoken to you. And what do
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1 you think about this topic we’re in?

2 JUROR: I think that, first of all, we need to not

7 /,iji SC

3 [INAUDIBLE] our emotions, to figure out what were

4 actually feeling. And I also think thafemkathy might

‘‘‘o
5 be a better term/as opposed to sympathy.

6 MR. PICULELL: Okay.
Z”. .“ 7..i.sr4

7 JUROR: I think to better understand what a person

8 is going through without really putting all this

9 emotion into it, but I think [INAUDIBLE]?
.. p _

15 1’’1 V
10 MR. PICULELL: Okay.

Zig “

11 JUROR: Especially in this

12 Because this is a tough one.

13 MR. PICULELL: Okay. FOur emotions or empathy rnay, jjj r
N 1J - -r r

14 drive us a certain way — f ci

f47 4!o
I $4’’

‘

15 JUROR [INAUDIBLE] 1nd why this has happenedjj i)’
4

16 because what’s sitting on top of the surface, that mi’
I )

17 not be what it appears to be It probably isn’t, but (‘ ‘

18 you have to look at aji the input that make up the
_T,i 7Tp-I ;F 4r, /

p&
,..

19 situation, i—NAt3DIBLE].JThey’re al.1 valid, but we
/ “- /fr’ “

20 need to understand [INAUDIBLE].

21 MR. PICULELL: Okay. Thank you, ma’am.

22 Okay. Well, on that, I’m going to go to another

23 subject area. What role do we think that someone’s

24 mental state plays in assessing their role? Ms., is it

25 Passad (phonetic), Juror No. 1? Good afternoon.
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p
1 What do you think is important about that? So let

2 me give you an example. Let me give you an example.

3 Let’s say that, you know, I’m here in the courtroom and

4 you can see the ——

5 Oh, I’m sorry. I’m so sorry.

6 THE COURT: That’s okay. I’m going to go grab -—

7 keep talking, shouting with each other.

8 (COURT LEAVES THE BENCH AFTER COUGHING ATTACK.)

9 (PAUSE IN THE PROCEEDINGS.)

10 THE COURT: I had a coughing attack. So, excuse me,

11 I’m fine. Please go ahead.

12 MR. PICULELL: Thank you, your Honor. I’m so sorry.

13 THE COURT: No, I was choking to death, but you

14 didn’t know that. No, please go.

15 MR. PICULELL: Thank you, your Honor.

16 And what I was asking, is the mental state in

17 evaluating conduct of someone, wJ thaL-e- important

18 to you? And I was illustrating an example that I’ve

19 used. Let’s say that everyone is sitting here and the

20 water pitcher gets knocked over and everyone can see

21 that it’s a mistake. I was clumsy and it went onto the

22 carpet and across the room and clearly, you know, it

WM
23 was because of my inattention to it, and you would have

24 a certain reaction to that, right? You might have

25 sympathy, some empathy for me and some shared’thoughts



123

1 that it might be awkward for me. What about another

2 situation where I’m upset and clearly, clearly mad

3 about something a witness said or displaying an

4 inappropriate response and I bashed the water container

5 across the room. Do you think that those mental states

6 are important in evaluating the events?

7 JUROR: No.

8 MR. PICULELL: Why not?

9 JUROR:

10 MR. PICULELL: Okay. Okay. And let me go on to Mr.

11 Conte, good afternoon. Mr. Catne (phonetic), I’m

12 sorry. What do you think about that, sir? Let’s do

13 two things. One, it’s clearly by mistake and whether I

14 did it in anger, do you think my mental state is

15 important? If you were in control of the decorum of

16 the courtroom and you were the judge, clearly, one was

17 a mistake and the other I’m displaying anger

18 inappropriately, wouldn’t the response be different?

19 Mr. Yeager, what do you think?

20 JUROR: Yeah, I think it ——

21 MR. PICULELL: Sure, I mean, just like here, I was

22 not aware the judge was choking and’+ just moved along,

23 and my concerns were what should be most important.

24 JUROR: Yeah.

25 MR. PICULELL: Okay. And so the mental state is
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333:
1 important of the actor, okay? Mr. Yeager is saying

2 yes.

3 Okay. Ms. [INAUDIBLE], is the mental state of the

4 actor important?

5 JUROR: Yes, it is.

6 MR. PICULELL: Okay. Why? Why do you care about

7 what’s in somebody’s head?

8 JUROR: You don’t know what’s in their head. What

9 were they thinking? Why did they react the way they

10 did?

11 MR. PICULELL: Okay. Okay. And so it’s important

12 in assessing culpability or responsibility, right?

13 JUROR: Try to figure out where they were coming

14 from when they did it, I guess.

15 MR. PICULELL: Where they were coming from.

16 ---kLrrris,what do you think?

17 JUROR: To a certain extent1 It may be courtroom

18 theatrics.

19 MR. PICULELL: Well --

20 JUROR: If it’s honest emotion, it’s understandable,

21 we are all human beings. We all have emotions. i

22 There’s a certain level of professionalism that you

23 expect of someone in your profession.

24 MR. PICULELL: Obviously, [INAUDIBLE].

25 And, Ms. [INAUDIBLE] and we haven’t spoken, and
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1 if you could raise your voice for me. I have a hearing

2 problem in my left ear.

3 JUROR: Sorry.

4 MR. PICULELL: What do you think? Do you think

5 that’s important in assessing somebody’s conduct?

6 JUROR: [INAUDIBLE].

7 MR. PICULELL: Okay. When do you think it might be

8 important?

9 JUROR: When ther&s not physical evidence and it’s
M-’ ‘2

10 just opinion or INAUDiBLE] 6r they’re saying they

11 heard.

12 MR. PICULELL: Okay. Okay. And so how do we get

13 at that mental state? How do we determine that?

14 Someone just tells you like maybe in a self—serving way
r-’f 7C(’yeQ

15 and says, boy, I just did that accidentally,”r do we

16 look at circumstances surrounding the event?

17 Circumstances? Do you think that’s important?

18 JUROR: Yes.

19 MR. PICULELL: In assessing mental state? Okay.

20 Mr. Hickey, you’re No. 26, good afternoon again.

21 What do you think, sir?

22 JUROR: [NAUDLBLE]. ere should be a historical

23 path, if you will, of that behavior. , of

24 MR. PICULELL: Okay.

25 JUROR: To demonstrate whether [N&&BE]
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1 MR. PICULELL: Okay. Okay. So circumstances are

2 important.

3 Mr. White, Juroie. 25, what do you think? Do you

4 think somebodwust listen to what somebody says

5 about their mental state, do we listen to that, is that

6 important and other circumstances?

7 JUROR: It’s both. We absolutely want to hear what

8 the person has to say about what they did and why they

9 may have done that, but you also want to hear if there

10 is any other corroborating testimony or evidence that

11 would suggest that what they just said was true.

12 MR. PICULELL: Okay. Okay. Thank you, sir.

13 Ms. Nelson, you’re No. 24, okay. Circumstances,

14 import ant?
I)..’

15 JUROR: F U4±Bj. ?‘ 7}a’ fl,e’e& p0 ,—

o
16 MR. PICULELL: Okay. Okay. If I took out a pen and

17 no one saw me and I took out a pen and a pen was just

18 sat up here l-eavc—i-there, put it there, would

19 circumstantial evidence be that somebody probably put

20 that p,en there, if we didn’t see who put it up there?
f2iI

21 JUROR: Yes.

if
22 MR. PICULELL: So that would be just as important n

23,, ,“ assessing if the object was or your decision was is

24 there a pen on the bench, okay, and that’s it. You

25 could determine that circumstantially with the fact
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1 that it’s resting on the bench, right? Okay. And that

2 would be different from if you directly saw me put it
C 4IreG

3 on the bench, right? You could say directly aw

4 that, okay. Both would be of the same value do you

5 think because you can reach that same conclusion pretty

6 reliably? Yes? You’re shaking your head. Okay.

7 JUROR: Yes.

8 MR. PICULELL: Anyone disagree with circumstantial

9 indications are valid and reliable? Ms. Pattson

10 (phonetic), what do you think? I mean, we can reach

11 the same conclusion, right?

12 JUROR: Yes.

13 MR. PICULELL: Okay. The pen was on the bench, so

14 circumstantial evidence is just as persuasive as

15 directly observing it?

16 JUROR: No.

17 MR. PICULELL: No? Okay. Why not?

18 JUROR: Well, if I observe it, I mean, I
-r t4i\ o C’/-V’ 4

19

20 MR. PICULELL: Okay. So that’s it, right? If you

21 extend the question not to was the pen on it but who

22 did it, then circumstantial evidence becomes a little

23 less reliable, right?

24 JUROR: Yes, [INAUDIBLE].

25 MR. PICULELL: Okay. Okay. Does everyone see that
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1 in terms of potential limitation of circumstances?

2 Okay. Thank you, ladies and gentlemen. Thank you.

3 Thank you, your Honor.

4 THE COURT: All right. Excuse me. Are the

5 attorneys ready to move into the peremptory phase?

6 Good. Good. All right.

7 All right. Ready to go?

8 MS. HOLMGREN: Sure.

9 THE COURT: All right.

10 MS. HOLMGREN: The State would thank and excuse

11 Juror No. —-

12 MR. PICULELL: I’m sorry, your Honor, there’s

13 for—cause challenges? If you said it, I missed it.

14 THE COURT: Oh, I did not. I did not say it. Are

15 there for—cause challenges?

16 MS. HOLMGREN: I do not have any.

17 MR. PICULELL: And I do.

18 THE COURT: Go ahead.

19 MR. PICULELL: Yes, your Honor. I ask that Juror

20 No. 13 be excused for cause.

21 THE COURT: State?

22 MS. HOLMGREN: No objection.

23 THE COURT: Granted. •Juror No. 13, you are excused,

24 sir.

25 MR. PICULELL: And, your Honor, I ask that Juror No.
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1 15 be excused for cause.

2 THE COURT: Juror No. 15.

3 MS. HOLMGREN: I have no objection.

4 THE COURT: Granted.

5 MR. PICULELL: Your Honor, I ask that, excuse me,

6 that Juror No. 38 be excused for cause.

7 THE COURT: Can 38 put up your card, please.

8 JUROR: (Complies.)

9 THE COURT: That’s 38. All right. Thank you.

10 Counsel?

11 MS. HOLMGREN: No objection.

12 THE COURT: Granted. You are excused.

13 MR. PICtJLELL: And, your Honor, excuse me, I ask

14 that Juror No. 35 be excused for cause.

15 THE COURT: Counsel?

16 MS. HOLMGREN: And, your Honor, the State would

17 object. The juror in question stated that he could be

18 impartial.

19 THE COURT: All right. Argument?

20 MR. PICULELL: No additional argument.

21 THE COURT: All right. Denied. I am going to keep

22 35 here.

23 MR. PICULELL: And no additional for-cause. Thank

24 you.

25 THE COURT: All right. Thank you.
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1 All right. Ms. Holmgren.

2 MS. HOLMGREN: Thank you, your Honor. The state

3 would thank and excuse Juror No. 11.

4 THE COURT: Juror No. 11. Hi. I’m going to excuse

5 you. Please go on downstairs to the second floor, and

6 I want to thank you very much.

7 And you know what we also need to do. I want to

8 fill in the box, which I didn’t do, but let’s go ahead

9 and do that now just for visual purposes. My

10 firefighter.

11 JUROR: Yes.

12 THE COURT: What number are you, sir?

13 JUROR: 14.

14 THE COURT: 14. I’m going to ask if you would, if

15 you’d please go ahead and take Seat No. 9 for me,

16 please.

17 JUROR: (Complies.)

18 THE COURT: And your number?

19 JUROR: 16.

20 THE COURT: Okay. You’re 16. And 14 -- all right,

21 16, would you please go ahead and take Seat No. 11.

22 All right? All right then.

23 Counsel.

24 MR. PICULELL: Thank you, your Honor. We ask that

25 Juror No. 16 in Seat No. 11.
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1 THE COURT: Okay. Juror No. 16, I am going to

2 excuse you. Thank you very much.

3 All right. And who my next juror? Ma’am, what’s

4 your number?

5 JUROR: 18.

6 THE COURT: Yes, would you please take Seat No. 11.

7 And, Ms. Holmgren.

8 MS. HOLMGREN: Juror No. 8.

9 THE COURT: Juror No. 8, going to excuse Juror No.

10 8. Where is my Juror No. 8? Thank you very much.

11 Travel down those stairs, if you will, to Floor 2.

12 And.

13 I’m looking across now. Sir, your number is, you in

14 the front bench? Will you please hop in Seat No. 8.

15 And that is Juror No. 19 for the record.

16 Mr. Piculell.

17 MR. PICULELL: Thank you, your Honor. We

18 respectfully ask that Juror No. 1 in Seat No. 1 be

19 excused for the purposes of the case.

20 THE COURT: All right. Juror No. 1, I’m going to go

21 ahead and excuse you. Thank you very much. Appreciate

22 your time. And you got it.

23 Juror No. 21, if you’d please take Seat No. 1.

24 And, Ms. Holmgren, I believe this is your third?

25 MS. HOLMGREN: Yes. Juror No. 18.



132

1 THE COURT: Juror No. 18. That’s you. Thank you

2 very much. I really appreciate your time.

3 And, sir, your number is? Juror No. 22 is now

4 taking Seat No. 11. And this will be defense’s No. 3,

5 please.

6 MR. PICULELL: Thank you, your Honor. We ask that

7 Juror No. 6 in Seat No. 6 be excused for purposes of

8 the case.

9 THE COURT: All right. Juror No. 6, you are

10 excused. Your employer will appreciate that. Thank

11 you very much for your service.

12 JUROR: Thank you.

13 THE COURT: Okay. I am now looking off here into

14 the horizon. Juror No. 24, you will please come take

15 seat No. 6.

16 Go ahead, Ms. Holmgren, if you’d like so long as

17 people don’t crash in the middle of the courtroom here.

18 F MS. HOLMGREN: AndlJuror No. 5.

19 THE COURT: All right. Juror No. 5, I want to thank

20 you very much. Appreciate your time.

21 Juror No. 25, you’re now going to take Seat No. 5.

22 Please.

23 MR. PICULELL: Thank you, your Honor. We ask that

24 Juror No. 24 in Seat No. 6 respectfully be excused from

25 this case.
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1 / THE COURT: Thank you very much. You got it.

2 Juror No. 26, for the record, is now taking Seat No.

3 6.

4 And, Ms. Holmgren.

5 MS. HOLMGREN: Juror No. 19.

6 THE COURT: Juror No. 19, thank you, sir.

7 All right. And you are Juror No --

8 JUROR: I’m sorry --

9 THE COURT: That’s okay.

10 JUROR: -- 27.

11 THE COURT: 27 is taking Seat No. 8.

12 Mr. Piculell, whenever you’re ready.

13 MR. PICULELL: Thank you, your Honor. We ask that

14 Juror No. 26 in Seat No. 6 be excused.

15 THE COURT: Thank you very much, sir.

16 JUROR: Thank you.

17 THE COURT: Appreciate your time.

18 Yes, Juror No. 31 is now going to take Seat No. 6.

19 And please correct me if I’m wrong, but I do believe

20 this is the State’s last peremptory challenge for

21 purposes of jury selection.

22 MS. HOLMGREN: The State has no further challenges.

23 THE COURT: Please.

24 MR. PICULELL: Thank you, your Honor. We ask that

25 respectfully Juror No. 3 in seat No. 3 be excused.
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1 THE COURT: Juror No. 3.

2 And No. 32, please.

3 And, Ms. Holmgren, as to that seat.

4 ,2LMRENJ [INAUDIBLE].

5 THE COURT: All right. I’m going to go ahead, I

6 need my gentleman back there, yes, would you please

7 come take Seat No. 13.

8 Thank you, sir, I appreciate that.

9 Ms. Holmgren.

10 MS. HOLMGREN: Nothing further.

11 MR. PICULELL: Thank you, your Honor.

12 THE COURT: Okay. Ladies and gentlemen, we have our

13 jury. Thank you very much.

14 Folks, I want to thank you very much. I really

15 appreciate your time. Please go on downstairs to the

16 second floor. They may need you tomorrow.

17 Have a seat. All right. Ladies and gentlemen, I’m

18 going to ask if you can all please stand, raise your

19 right hand.

20 (JURY SWORN.)

21 THE COURT: Please be seated.

22 What I’m going to do today is the next phase, if you

23 will, is me reading jury instructions, and that is not

24 going to happen this afternoon, I assure you, and I
I

2 apologize. Sowhat I’m going to do is 4-—hqto
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1 give you a few instructions, though, however.

2 First off, I want to make sure that you understand

3 that you are not to have any kind of discussion with

4 either - with any of the attorneys in the courtroom.

5 So I want to make sure that you now understand that

6 they’re under a court order not to be nice to you.

7 They11 be nice, but not to speak with you, and I’m

8 also asking that you not address or speak with them.

9 They may see you walking down the street and

10 acknowledge you and say hello, but they will not stop

11 and have any kind of conversation with you. So I want

12 to make sure that you understand that they’re not rude,

13 they’re just under my instruction.

14 I also want to make sure that you understand that

15 when you go home today, you are not to discuss anything

16 that we have talked about here in the jury room with

17 family, some of your kids may want to know what’s going

18 on, and I would ask that you honor that request. There

19 is a reason for it, and it will be noted later on in

20 jury instructions. So if you would follow that, I

21 would appreciate it.

22 Also, please don’t get on the website and try and

23 look up information about what the issues are here in

24 this case. Please remember that you will be making a

25 decision based on the facts and the evidence that you
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1 hear in this courtroom and only in this courtroom. So

2 anything else that you look at that pertains to issues

3 in this case is not information that should be

4 considered when making a decision. Does anyone have

5 any questions about that? No?

6 I’m goin to ask that you return and I -- getting

7 used to that third floor there —- I’m going to ask that

8 you would return to the third floor tomorrow at

9 9 o’clock,k and Kelli will come down and bring you up

10 at the appropriate time. Please don’t come into the

11 courtroom beforehand. It’s not that there’s anything

12 secret in here, but it just prevents people from

13 bumping into each other or overhearing conversations,

14 and I’ve just found that it makes it a lot easier. I

15 just have folks arrive on one floor and then Kelli will

16 bring you all up, so there’s never any confusion and

17 theres never any issues about overhearing

18 conversations or whatnot.

19 Do any of you have any questions from me? Yes, sir?

20 JUROR: When we first started, you talked about the

21 18th being —— is that a pretty firm date?

22 THE COURT: It is as firm as I can give you.

23 JUROR: Okay.

24 THE COURT: In speaking with the lawyers, as I

25 stated earlier, we’ve talked about the case, we’ve
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1 talked about the number of witnesses, and all of the

2 other factors that go into a jury trial and we

3 concluded that you will not be here past the 18th, and

4 that’s to the very best of our ability.

5 Now, if it snows, all bets are off. And I’ve had

6 that happen, I assure you, so. But we have a

7 firefighter so he might be able to get us out of here

8 in his truck, you know, with all the lights blaring.

9 Also, feel free to bring, you know, pop, water, cup

10 of coffee, in tomorrow morning. All I would ask is

11 please don’t spill it because I’ll get in trouble, but

12 I want to make sure you —— if you’d like to have a cup

13 of coffee with you, that’s perfectly fine as well.

14 Yes, sir?

15 JUROR: Are these seats assigned to us?

16 THE COURT: Yes, sir.

17 JUROR: Okay.

18 THE COURT: Is it uncomfortable?

19 JUROR: No.

20 THE COURT: Okay. Just checking.

21 Sir?

22 JUROR: You said in the event of snow, all bets are

23 off. Is there a website or a phone number to get

24 snow ——

25 THE COURT: You didn’t hear anything about snow
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1 tonight; did you?

2 JUROR: No, no, no, no. But you never know.

3 THE COURT: Trust me, we’ve been there. Kelli will

4 give you any information. We do have some information.

5 If it were to snow, we’d actually have —— since you

6 folks have already been selected have you call our

7 line. I don’t anticipate that tonight, but should we

8 hear anything in the news, you all will share it with

9 me in case I miss it, so that if that really becomes a

10 possibility, we’ll make sure that you have all the

11 appropriate information you need to make that

12 determination.
p€f it

13 Yes, ma’am?
I

14 JUROR: In the event it does go past the l8th,/you

15 don’t do this on the holidays?

16 THE COURT: No. No. I promise you I will not bring

17 you in on the holidays. Okay? Fair? Okay.

18 Anything else before I excuse you? What I’m going

19 to do is I’m going to have Kelli actually show you back

20 to the jury room which is where you will be for the

21 next few days as we hear witnesses testify in this

22 case, and she’ll be able to answer any questions that

23 you have, and if she can’t answer them, she’ll come out

24 and check with me and I’ll be able to answer them for

25 you.
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1 Anything else? You’re all good to go?

2 All right. I’m going to excuse you now. Please

3 have a nice evening. We’ll see you tomorrow.

4 (JURY NOT PRESENT IN THE COURTROOM.)

5 THE COURT: All right. Folks, please be seated.

6 I’m sorry I had a coughing fit.

7 Oh, yeah, please go ahead. My third week into this

8 cold and it was not going to let me control it. So I

9 apologize.

10 Okay. Any questions? Everybody good to go for

11 right now? So we’ll start tomorrow. I’ll begin with

12 just the standard jury instructions and then we’ll move

13 forward with openings, beginning with the State. We’ll

14 just kind of go down the row. Is that okay?

15 MR. PICULELL: That’s okay, your Honor.

16 And just a quick matter to put on the record. Juror

17 No. 25, Mr. White, as I was going on break, they did

18 follow the court’s instructions, and he tried at least

19 three times to engage me in a conversation. I ignored

20 him. And then another juror said he’s not going to

21 answer you, so just put that on the record.

22 THE COURT: Thank you very much. And Kelli did tell

23 me about that, which is why I wanted to make sure

24 tonight I let them know that they’re not to have any

25 discussion with you.
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1 MR. PICULELL: G4y- , 7 r

zr i’‘ ‘‘

2 THE COURT: It’s difficult. Normally, if somebody

3 is in custody, I make it just as clear as I can, do not
7kf

4 eame into this courtroom. Although(our folks aren’t in

5 custody, I still felt that that was appropriate, but

6 it’s amazing how sometimes people don’t listen, so.

7 All right.

8 Is there anything else, any other questions or

9 issues before I excuse you?

10 MS. HQLMGREN: No, your Honor.

11 THE COURT: We’ll see you tomorrow then. Have a

12 nice evening.

13 MR. PICULELL: Thank you.

14 (PROCEEDINGS ADJOURNED.)

15 ‘ ——o0o—--

16

17

18

19

20

21

22

23

24

25
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I I4 (JURY NOT PRESENT IN THE COURTROOM.)

5 THE COURT: Please be seated.

6 All right. I just took a big swig of cough syrup.

7 Got online last night, it said hot water and lemon, so

8 I’ve got to read instructions. If I start to turn red,

9 just ignore me, I’ll leave and I’ll come back when I’m

10 done.
9:18’32

)Aif) f3
11 MR. TARVIN: Good morning, your Honor. I apologize

!:ij.j ‘-t. els:33J L’
• I12 for beingLae this morning. -

-f

13 THE COURT: Traffic issues happen around here, I

14 understand that.

-Sou.
15 All right. Are we set to go?

,‘1yq
16 M. HOLMGREN We are. U ,jj) jj ti I

L f IIThcAI )III jIV ( iiJ )(
4 .17 (DISCUSION1OFF 4E RECORD R SCHEDUlING.) ,

,1
.-

- (.+ -‘

i; (JURY PRESENT IN THE C0DaTROOM.?
IXF I # I ( f

19 l COURT Please be seated i
F

All right. Ladies and gentlemen, I’m going to read
---

2,1 to you some jury instructions. I just took a big swig
v( _I O’ f1f I

of cough syrup. I’m hoping that will work. If I start

23 to turn red, Ill just disappear, they’ll stop, and

I’ll be back in a few and I’ll be okay. That seems to
N t:I (

be part of my cold. All right.

h I Ill I?).l’Z
4,’ 1 tII 4J

*

1 I
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1 Ladies and gentlemen, during the trial, there may be

2 several times when I need to discuss matters with the

3 attorneys in your absence. Please be patient —- why

4 don’t I wait.

5 Is that thing working for you?

6 JUROR: Yes.

7 THE COURT: You know, you really cannot take that

8 home with you. Some have tried, I know.

9 All right. Ladies and gentlemen, during the trial,

10 there may be several times when I need to discuss

11 matters with the attorneys in your absence. Please be

12 patient while you wait and understand that we will try

13 to keep these interruptions to a minimum.

14 These matters are sometimes handled at the side of

15 the bar, sometimes during or at the end of a recess

16 before your return to the courtroom or sometimes I may

17 need to excuse you from the courtroom.

18 I will now explain the procedure to be followed

19 during this trial. First, the prosecuting attorney may

20 make an opening statement outlining the testimony of

21 witnesses or other evidence that she expects to be

22 presented during the trial. The defense attorney may

23 then make an opening statement or make choose to make

24 an opening statement later. Next, the prosecuting

25 attorney will present the testimony of witnesses or
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1 other evidence to you.

2 When the prosecuting attorney has finished, the

3 defense attorney may but need not present the testimony

4 of witnesses or other evidence. Each witness who

5 testifies may be cross—examined by the lawyer for the

6 other side.

7 Next, when all of the evidence has been presented to

8 you, I will instruct you on what law applies to this

9 case. I will read the instructions to you. You will

10 have the written instructions with you in the jury room

11 during your deliberations. Net, the lawyers will make

12 closing arguments.

13 Finally, you will be taken to the jury room by the

14 bailiff where you will select a presiding juror. The

15 presiding juror will preside over your discussions of

16 the case which are called deliberations. You will then

17 deliberate to reach a decision which is called a

18 verdict. Until you are in the jury room for those

19 deliberations, you must not —— and I’m going to repeat

20 —— you must not discuss the case with the other jurors

21 or with anyone else or remain within hearing of anyone

22 discussing it. No discussion also means no e—mailing,

23 text-messaging, blogging or any other form of

24 electronic conununication.

25 It is your duty as a jury to decide the facts in
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1 this case based upon the evidence presented to you

2 during the trial. Evidence is a legal term. Evidence

3 includes testimony of witnesses, documents and physical

4 objects.

5 It is also your duty to accept the law form my

6 instructions regardless of what you personally believe

7 the law is or what you think it ought to be. You are

8 to apply the law from my instructions to the facts and

9 in this way decide the case.

10 The only evidence you are to consider consists of

11 testimony of witnesses and exhibits admitted into

12 evidence. When witnesses testify, please listen very,

13 very carefully. You will need to remember testimony

14 during your deliberations because testimony will

15 rarely, if ever, be repeated for you. Any exhibits

16 admitted into evidence will go to the jury room with

17 you during your deliberations.

18 You will be allowed to take notes during this trial.

19 Whether or not you do so is entirely your own decision.

20 If you choose to take notes, you should make sure that

21 it does not interfere with your ability to listen and

22 observe the witnesses.

23 Each of you has a notebook and pen or pencil

24 underneath your chair. Do not reach for it until after

25 -— after the lawyers have made opening statements.
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1 Your juror number is on the front page of the notebook.

2 You must take notes on the paper provided to you only,

3 not on any other paper. You must not take your

4 notebook from the courtroom or the jury room for any

5 reason.

6 When you recess during the trial, please return your

7 notebook under your chair. At the end of the day, the

8 notebooks must be left under your chair. While you are

9 away from the courtroom or the jury room, no one else,

10 no one else will be allowed to read your notes. You

11 must not discuss your notes with anyone or show your

12 notes to anyone until you begin deliberating on your

13 verdict. This includes other jurors. During

14 deliberation, you may discuss your notes with the other

15 jurors or show your notes to them. You’re not to

16 assume that your notes are necessarily more accurate

17 than your memory. I am allowing you to take notes to

18 assist you in remembering clearly, not to substitute

19 for your memory. You’re also not to assume that your

20 notes are more accurate than the memories or notes of

21 the other jurors.

22 After you have reached a verdict, your notes will be

23 collected and destroyed by the bailiff. No one will be

24 allowed to read them.

25 Throughout this trial, you must come and go directly
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1 from the jury room. Do not remain in the hail or

2 courtroom as witnesses and parties may not recognize

3 you as a juror and you may accidentally overhear some

4 discussion about this case.

5 I have instructed the lawyers, parties and witnesses

6 not to talk with you during the trial. It is essential

7 to a fair trial that everything you learn about this

8 case comes to you in this courtroom and only in this

9 courtroom. You must not allow yourself to be exposed

10 to any outside information about this case. Do not

11 permit anyone to discuss or comment about it in your

12 presence. You must keep your mind free of outside

13 influences so that your decision will be based entirely

14 on the evidence presented during the trial and on my

15 instructions to you about the law.

16 Until you are dismissed at the end of this trial,

17 you must avoid outside resources such as newspapers,

18 magazines, online blogs, the Internet or radio or

19 television broadcasts which may discuss the case or

20 issues involved in this trial.

21 Now, by giving this instruction, I do not mean to

22 suggest that this particular case is newsworthy. I

23 give this instruction in all of my cases.

24 During the trial, do not try to determine on your

25 own what the law is. Do not seek out any evidence on
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1 your own, do not consult any reference materials such

2 as dictionaries and the like. Do not conduct any

3 research, including on the Internet, about any

4 information, issues or people involved in this case.

5 Do not inspect the scene of any event involved in this

6 case.

7 If your ordinary travel will result in passing or

8 seeing the location of any event involved in this case,

9 do not stop or try to investigate. You must keep your

10 mind clear of anything that is not presented to you in

11 this courtroom.

12 Once again, facts will be presented during this

13 trial regarding both of the defendants. At the

14 conclusion, the jury will be the finder of fact for

15 Cherish Thomas, and the court will be the finder of

16 fact for Jason Markley. Each parti is entitled to the

17 benefit of all of the evidence, whether or not that

18 party introduced it.

19 Throughout the trial, you must maintain an open

20 mind. You must not form any firm and fixed opinion

21 about any issue in the case until the entire case has

22 been submitted to you for deliberation.

23 As jurors, you are officers of this court. As such,

24 you must not let your emotions overcome your rational

25 thought process. You must reach your decision based on
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1 the facts proved to you and on the law given to you,

2 not on sympathy, bias or personal preference. To

3 assure that all parties receive a fair trial, you must

4 act impartially with an earnest desire to reach a just

5 and proper verdict.

6 To accomplish a fair trial takes work, commitment

7 and cooperation. A fair trial is possible only with a

8 serious and continuous effort by each one of us working

9 together.

10 Now, ladies and gentlemen, if you would give your

11 attention to Ms. Holmgren for her opening statement.

12 MS. HOLMGREN: Thank you.

13 Good morning.

14 Food, water, shelter. These are not complicated

15 legal theories. These are not luxuries. These are the

16 basic requirements of survival. These are the basic

17 requirements that were not provided to Alex, a

18 25-year—old quarter horse in the care of defendant

19 Cherish Thomas and defendant Jason Markley. Why are we

20 here? They’ve been charged with one count of animal

21 cruelty in the first degree. Specifically, that means

22 during a period of time between December 25, 2010 and

23 April 8, 2011, that they, with criminal negligence,

24 starved and dehydrated Alex, and as a result of that

25 starvation and dehydration he experienced considerable
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1 pain that lasted for a prolonged period of time.

2 This is all started Christmas 2010, two years ago.

3 The defendants thought it would be a fun idea to have a

4 horse. They had some room. They are a married couple

5 that live in King County, Washington with their

6 children. And so where did they look? Like most

7 people, they looked on Craigslist and picked out the

8 first horse they saw. They never had a horse before,

9 they didn’t know much about horses.

10 When they went to purchase the horse, they were told

11 that it was a two—for—one deal. If they wanted the

12 young horse, they would also have to take the older

13 thinner horse, Alex. They made that decision. They

14 purchased the horses and they brought them back to

15 their home.

16 At this point, as all sometimes great ideas go awry,

17 this one did also. Horses are big. Horses are a lot

18 of work. Horses are expensive. Soon, they received

19 some information from a person who knows about horses

20 that said this horse looked to be emaciated. They

21 tried to separate the horses, but Alex continued to

22 look worse.

23 One of the potential reasons for this is that early

24 on they made the decision that the initial food they

25 provided was too expensive and they went with the local



STATE’S OPENING STATEMENT 12

1 hay. However, Alex continued to get worse. He got

2 thinner and this prompted a visit from Animal Control.

3 Animal Control Officer Jenee Westberg went to the

4 defendants’ property on April 8, 2011. From outside

5 the property she saw Alex. Specifically, she saw his

6 protruding backbone. She saw that his skin, despite

7 his winter coat, was stretched tight over his body.

S She was able to count the individual vertebrae.

9 When she contacted the defendants at the gate of

10 their property, Alex came up to her, and Officer

11 Westberg, even with her many years of personal and

12 professional experiences with horses, experienced

13 something that she had never experienced before. She

14 touched Alex on the head and could feel every bone in

15 Alex’s head. There was no muscle, there was no fat

16 tissue protecting Alex’s skull.

17 From that point on, steps were taken to protect

18 Alex. Officer Westberg performed an initial exam and

19 she determined that the horse was starving. They

20 called the vet to come in and examine the horse the

21 next day. The vet recommended that the horse

22 immediately be given some highly-nutritional food.

23 Cherish Thomas went with Officer Westberg on April

24 8th to Reber Ranch within one mile away from the

25 defendants’ property to purchase that hay, and Officer
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1 Westberg saw Alex enjoy that hay and rejecting the

2 lower-quality hay that he had been fed.

3 So the vet came and examined the horse the next day.

4 And that day also Mr. Markley contacted Officer

5 Westberg and made arrangements to surrender the horse

6 to Animal Control. Officer Westberg went with another

7 officer and they took control of Alex.

8 THE COURT: Counsel, I’m going to stop you just for

9 two seconds. I apologize.

10 (PAUSE IN THE PROCEEDINGS.)

11 MS. HOLMGREN: Thank you.

12 Mr. Markley made arrangements to surrender Alex to

13 Animal Control. Animal Control transported Alex a few

14 days later to Dr. Hannah Mueller. Thankfully, this

15 story does have a happy ending. Dr. Hannah Mueller, a

16 veterinarian who specializes in equine medicine, also

17 focuses on rehabilitating horses. Alex stayed with her

18 for a few months and made a complete recovery, however,

19 this recovery was not remarkable, it was not amazing,

20 it was not unexpected. It was because Alex was fed

21 proper nutrition with different [INAUDIBLE].

22 During the course of this trial, you’ll hear

23 evidence and you’ll hear testimony from veterinarians

24 and from Animal Control officers. You will see

25 photographs and you’ll see exhibits. The State will



k
STATE’S OPENING STATEMENT 14

1 prove their case beyond a reasonable doubt that the

2 defendants committed animal cruelty in the first

3 degree.

4 Alex is a horse that the defendants purchased. He

5 is a horse that they brought to their home and he is a

6 horse they failed. Thank you.

7 THE COURT: Mr. Piculell.

8 MR. PICULELL: Thank you, your Honor. uj’ii4-
r

9 I’d like to reserve.

10 THE COURT: Certainly.

11 MR. PICULELL: Thank you.

12 THE COURT: Mr. Tarvin.

13 MR. TARVIN: Your Honor, if”I may reserve as well. T\\ccU

14 THE COURT: You may do so.

15 Ladies and gentlemen, what we’re going to do right

16 wnow,’w&re going to —- Itm going to excuse you back

17 into the jury room until 10 o’clock when our witnesses

18 are expected to arrive. M

19 (JURY NOT PRESENT IN THE COURTROOM.)

20 THE COURT: This is going to be a long trial. I’m

21 sorry. I’m almost wondering if I should get another

22 judge. I feel fine, but it’s my —— it’s like a

23 coughing attack. So if you’re all patient with me

24 MR PICULELL 1 was running a ever yesterday as

25 well, your Honor, and in fact I mentioned to Mr. Tarvin
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1 I was hopeful my fever was break so I could come here

2 today, and I did fortunately.

3 THE COURT: Well, if you folks don’t mind if

4 periodically I just disappear, I’ll stick with it, but

5 it just kind of comes and I don’t have any say over it.

6 Does anyone feel like this is going to interfere with

7 anything? Because —-

8 MR. PICULELL: Thank you, no, your Honor. I

9 understand.

10 THE COURT: All right.

11 MR. TARVIN: No.

12 MS. HOLMGREN: No.

13 THE COURT: Everybody okay? I will keep slugging

14 down my —— at least, it doesn’t have alcohol in it or

15 I’d be in trouble by the end of the day.

16 All right. Let’s just go ahead and take a 15--minute

17 break and let my bailiff know when you’re ready.

18 (RECESS.)
,t

19 THE COURT: All riht, Lt’s go ahead rd give it a

20 shot.
.tt-c—

21 (JURY PRESENT IN THE COURTROOM.)

22 THE COURT: All right. Please be seated.

23 You may call your first witness.

24 MS. HOLMGREN: Thank you, your Honor.

25 The State would call Dr. Heather Stewart.
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1 _—(DR. HEATHER STEWART SWORN.)
(:“--

Y.y

3 DIRECT EXAMINATION
, pD

4 BY MS. HOLMGREN:

5 Q. Dr. Stewart, thanks for being here today.

6 Can you please state your full name and spell your

7 last name for the record.

8 Heather Michelle Stewart, S—t—e—w—a—r-t.

9 Q. Okay. And’where did you go to college?

10 A. Wright University in Houston1 Texas.
fl•

11 Q. And do you have any post-collegiate work?

12 A. And then I went to med school at the University of

13 Pennsylvania in Philadelphia.

14 Q. Okay. And did you pecialize in anything at school?

15 A, I was an equine major. That’s horse medicine was my

16 major.

17 Q. And you pick a specialty in vet school?

18 A. Uh—huh. You still graduate qualified for all animals

19 but you had to choose in the last year and a half which

20 ones you were going to take more classes in.

21 Q. Okay. And do you have any other education after

22 graduating from med school?

23 A. No, just work experience.
;t A

24 Q. And”are you certified in equine medicine?

25 A. No, just the general veterinary medical degree.
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1 Q. Okay. And”have you published any works in regards to

2 animals that you’ve treated?

3 A. No.

4 Q. And when did you graduate from med school?

5 A. 2003.

6 Q. Thanks. And do you have a practice in Washin,on.
,0

7 A. I do. In 2006, I started my own mobile practice.’ I

8 drive around and see horses, dogs, cats, goats.
IOLC

9 .-Anddo you see one more than the other or is it pretty

10 split?

11 A. It’s pretty split. It’s split pretty evenly. I’d say

12 probably 40 percent of it is horses and 40 percent of

13 it is small animal, •and then the last 20 percent

14 probably smaller pets.

15 Q. Okay. And why do you have a mobile vet office?

16 A. Well, it’s not really very easy to get the large

17 animals in to the vet hospital, so most large animal

18 vets are mobile, and IVjust enjoy being able to see the

19 smaller animals as well. So it’s easier for all of the

20 animals to just be seen at home.

21 Q. And n’ou chose your major, equine, horse medicine,

22 why did you choose horses?

23 A. V1 don’t know, I think that kind of goes back to the
—

ci,
24 childhood. I’ve had horses all my life and I thought

25 it would be the most rewarding, I guess.
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1 Q. So you had personal experience with horses prior to

2 going to vet school?

3 A. Yes.
Lbt

4 Qnd did live an .4 fan, 4i4 you 1w.vs ë bani at your

5 location?

6 A. Then I was a kid, probably 10, we got our first horse,

7 p** 11 at 12 *uben1 ‘%e* êtUa1Zy WA kejft he at

8 our house and were responsible for the care ourselves.
en’ UMAIe (rccJ,qi.*(( 02&33

9 I was probably eight, I guess, when we had our first

10 pony. We didn’t actually have to take care of her

11 right away, so.

12 Q. Okay. And so you said you were 10 when you kind of

13 assumed that responsibility?

14 A. Yeah, when we moved to California I was 10 and that’s

15 about when we ended up having her at our house.

16 Q And did that last through when you went to college?

17 A. Yep. Well, when I left for college, I didn’t take the

18 hones with rne taft ma 1 vs,ntt’like the SecoM bait bf
40 10121 ci

19 • my college career I took her down tq Texas with me and

20 I hauled her up to Pennsylvania with me, and so I still

21 han tat siow, actuaRy. I paaena1ic htifl s*-1aflea.v I0 ?

22 horses and still have the same one since I was 15

23 probably.

24 Q, How old is she?

___

;41soe.4%r-—
25 A 27.
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1 Q. And do you have any other animals right now?

2 A. Right now, I have four horses, three cows ——

3 MR. PICULELL: May I object to relevance.

4 THE COURT: Overruled.

5 Q. Go ahead.

6 A. Four horses, three cows, goats, one sheep, nine dogs,

7 nine cats, a bird and two lizards.

8 Q. And do they all live --

9 A. At my farm.

10 Q. Okay. They live with you?

11 A. Uh-huh.

12 Q. Okay. Thank you.
— :

13 Talking about this specific case, do you recognize

14 anyone else in the courtroom today?

15 A. I do. It’s been ‘a whi1e but ,.. but I remember you

16 guys from Kent.

17 Q. Okay. And do you know their names?

18 A. I know Cherish’s name. I don’t remember your name.

19 Q. Okay. But you recognize the two defendants from April

20 2011?

21 A. Yes.

22 Q. Okay. And so April 9, 2011, did you go to the

23 defendants’ property?

24 A. I did.

25 Q. Okay. And why did you go there?
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,,em
1 A.. Officer Westberg had called me because she had been out

2 to see their horses and was concerned about the health

3 of one of them.

4 Q Okay. Ahd se you went the ne*t 4eyto cji.ck#n that

5 horse?

6 A. Yeah, I think it was probably the next day. Idon’t

7 remember exactly, but I rainaçiber her calling me and

8 then going out there I ‘m iretty sure it was the next

9 morning.
r’

10 Q. Okay. And were both Cherish Thomas and Mr. Markley

11 present when you were there?

12 A. Yes.

13 Q Okay. And did you speak with both of thenj?

14 A. I think so. As far as I remember, I ramember talking

15 to both of them.
4.—. .‘

1.u,n . . .

16 Q. Okaf. And what were your initial ØDflrvations of the

17 horse when you got to the property?

18 A. He was emaciated and he wag alert and still grazing out
. ,

19 an his haltet in,6 gtass thdt wis Outside the plaQe
vik’ •3? ‘/

20 but I as worried about how thin he was.

21 Q. And did you perform a physical examination on the

22 horse?

23 A. Yes.

24 Q And how do you go about doing that?

25 A. I just kind of try to check all the systems you can.
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0 1c. ‘,
1 So I look at their eyes and ears and nose Lor discharge

2 or color of the squäre), otherwise, their eyes should

3 be white and not yellow or too white and check their

4 teeth to try to determine, you know, how —— and horses

5 especially, how good their teeth are to see how well

6 they can eat and how old they are.
*r ‘

7 Q. Okay. And you kind of started to talk abopt this, but

8 why are teeth important? How are a horse’s teeth

9 different than a person’s teeth?

10 A. So a horse’s teeth are designed to continuously grow

11 throughout their lifetime. Well, they don’t really

12 grow. They start out about this long and then as

13 they -—

14 Q. I’m sorry, you’re saying —— just for our recording —

i15 it’s about four

16 A. Probably, yeah. I’d say four inches. And then as they

17 age and they continually chew, the top -— the outer

18 surface gets ground down by their food and the other

19 teeth, and so those teeth kind of move up out of the

20 bone and the jaw and the mandible and get shorter and

21 shorter and shorter as they get older. So when you’re

22 looking at their teeth, you can kind of guess how old

23 they are based on how much wear there is in their mouth

24 and their teeth and how short or long they are and the

25 angle of the teeth changes as they get older.
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1 Q And what w the condition of Alex’s teeth

2 A. He still had afl of hi teeth from hat I remember. He

3 was actually pretty good about letting me see inside
q

4 h+s mouth. Sometimes they’re not that keen on opening

5 their mouth and holding their tongue to try to shine a

6 light back there and see what’s going on, but as far as

7 I remember, he had all his teeth ‘- They were short, but

8 they were present and they Weren’tto’o many that were

9 out of line where they would prevent him from being
...

.

.h).
:10 able to grind food. They doi.ild use ittle bit of

11 help kind of evening them out, but they were all there.

12 So I thought he was probably in his 20s, late 20s.

13 Q. Okay. Dr. Stewart, I’m showing you what has been

14 marked as State’s Exhibit 14. Without specifically

15 stating what’s in that photograph, do you recognize it?

16 A. It looks like the horse I remember seeing.

17 Q. Okay. And do you think that’s a fair and accurate

18 depiction of how the horse looked when you examined him

19 on April’ 9th?

20 MR. TARVIN: Objection; foundation.

21 THE COURT: Overruled. She may answer the question

22 if she can.

23 A. That’s how I remember him.

24 Q. Okay.

25 MS. HOLMGREN: Your Honor, the State would move to
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1 admit State’s Exhibit No. 14.

2 THE COURT: Any objection?

3 MR. PICULELL: No objection.

4 THE COURT: Admitted. C. \\
ttltd (1/

5 MR. TARVIN: fd have an objection.

6 THE COURT: All right.

7 MR TARVIN The witness ±ndicated initially that V
r3

S she wasn’t2I think she said she wasn’t sure or she

9 thought it might be the horse that she .saw that day and
\2 L

10 thenvindicated that the horse was — or that that photo
2 , 2

11 appeared to be a fair and accurate depiction.kI think

12 foundationally she would be able -- she would need to
ic

13 be able to identify that horse as the horse. (4IWA ffl.i3 4OJ

14 THE COURT: All right. I’m going to overrule the

15 objection. You certainly may cross—examine her at the

16 appropriate time.

17 MS. HOLMGREN: Okay. The State would move to

18 publish State’s Exhibit 14 to the jury.

19 THE COURT: You may. I will admit it.

20 Q. Okay. And, Dr. Stewart, did you speak with Ms. Thomas

21 regarding the horse?

22 A. Yes.

23 Q. When you first arrived on the property?

24 A. Uh—huh. Yes.

25 Q. And did she tell you how they had gotten the horse?
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(J
1 A. ‘rom what I remember, she had said that she was looking

2 for a horse and was looking on Craigslist -—

3 MR. TARVIN: Your Honor, I’d object. I think this

4 is hearsay.

5 MS. HOLMGREN: Party opponent, your Honor.

6 THE COURT: Overruled.

7 A. That she had’iooked on Craigslist for a horse and had

8 found both Alex and .another little horse that was there

9 on the property and they came together on Craigslist,

10 from Craigslist.

11 Q 0pQrecall how much theyspent on the horses’

12 A. What I wrote down in my notes is that it was $500 for

13 both of them.

14 Q. —Okay And did you have conversations with either Ms.

15 Thomas or Mr. Markley regarding the instructions about

16 what they were feeding the horses?

17 A. I can remember talking to them about that.

18 Q. I apologize. If you can remember, is it Mr. Markley or

19 Ms. Thomas; who did you have any conversation with?

20 A. I feel lke I was mostly talking to Mr. Markley about

21 the foodv6n site and options forPUex primarily. The

22 other horse was in decent condition.

23 Q. Did you examine the other horse?

24 A. No, not really, not that I remember,just from seeing

25 him there on the property. So Alex was a bigger

MOL’j1cv$ 90u 94 ‘:/‘uj
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1 concern. So I don’t remember looking at the other

2 horse as an exam.

3 Q. Okay.

4 But we were talking about the hay that they had on site

5 for them and how much hay you would need and the hay

6 was a’”local hay, a local Western Washington hay, and

7 our local hay in this area isn’t a very good quality.

8 It doesn’t have a high-calorie--per—pound. So it’s

9 decent, you know, itlswfood, but it’s not usually ——

-‘v
UM °‘

10 it’s not very good for putting weight on horses. It’s
3IPi

11 only kind of good for fat horses thatmaintain their
i -i.-. w:

12 weight without very much food at all. SoI recommended
-er”

13 that’he be put on a better—quality food like an orchard

14 grass or alfalfa hay that has more calories per pound.

15 “It would be easier for him to add calories to his diet

16 without having to eat 50 pounds of hay before he got 10

17 calories or whatever.

18 Q. “Did they indicate whether or not they had tried any

19 other types of food?

20 A. That I don’t recall.

21 Q. vAnd did you havevspecific conversations with them about

22 any €ort of medical treatment that the horses h,ad had?
0 I

23 k. ‘i remember that he had just had his”hooves trimmed and

24 had new shoes on that was apparently from a couple

25 months before that,’1but there hadn’t been a vet exam or
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“4_ ‘c) 3 .

1 anythinghen they purchased him. As far as’I knew,

2 there wasn’t any medical history prior to my arrival.

3 Q. And what’s a deworrriing?
C

4 A. Deworming is —-‘it’s an over-the-counter treatmet for

5 horses, Well, there1s dewormers fo dogs and cats as

6 well, buteworrnjng is generallykind of a routine

7 treateflt fohdrses because they pick up wbs i the

8 pastures, eating the Worm mags that are on the ground.

9 So—ty’fl eat the worm mags off the grass when they’re

10 grazing and get worms and then the worms will eat some

11 of their food and make it hard for them to gain weight.

12 So most horse owners will deworm them on a varied

13 schedule to try to maintain the weight. And some

14 dewormers are better than others,”but they’re all

15 over-the-counter and available at feed stores.

16 Q. Okay. And do you recall if Mr. Markley or Ms. Thomas

17 indicated to you whether or not Alex had been dewormed

18 recently?

19 A. They did. They couldn’t -- they did say that they had

20 dewormed himI believe it was a couple weeks prior to

21 that. They couldn’t remember the product that they had

22 used, andVbecause of that I recommended that they worm

23 him again. Because, like I said, some of them are

24 better quality than others, so I recommended one of the

25 name brand dewormers that could be more guaranteed and
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1 had the appropriate medication in it.
u

2 Q. AndVduring your exam of Alex, did youuse the Henneke

3 Guidelines?

4 A 1d1
•

5 Q. And could you explain -theri.

6 A. The Henneke scale isVa 1 through 9 scale to judge body

7 conditiçn where 1 is severely emaciated and a 9 is

8 obese. And so ideally you want a horse to be 4, 5 or

9 6, and anything below that is too thin, and anything

10 abc5\re that is too fat.
15 vw

11 Q. And are the-e guidelines universally kndwn and --

12 A. Yes, they’re the standard vj points on the hórse that

13 you check to kind of judge how bony, whether ther&s
.— &. t •

14 any fat pads over thewithers bones and the hip bones
—

15 and the neck bones, can you see the ribs. “So there’s

16 standard points that you look at and try to give each

17 point a scale of 1 to 9, and then you divide by six to

18 get your average for the whole horse.

19 Q, And what was the average that you had --

20 MR. PICULELL: Objection, your Honor; foundation.

21 No evidence relative to the scientific community.

22 THE COURT: Response.

23 MS. HOLMGREN: And, your Honor, I’m not introducing
to

V
24 it as scientific evidence. I’m introducing it as

25 evidence of her physical exam of the horse.
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1 THE COURT: Overruled.

2 MR. PICULELL: Then there would be no purpose.

3 THE COURT: I’m going to overrule the objection.

4 You may answer the question.
;—

‘ I

5 A. So I graded him a 1.5 out of 9.
,‘•c.2—

6 Q. And what is 1. 5?rreo—n
‘

I
7 A. So 1.5’ls emaciated. It’s between emaciated and very,

+he. O’I
8 very thin. And the Henneke scale is standard thati

9 everybody in the animal community uses, the Humane

10 Society, other veterinarians ——

oTc ,-
11 MR. Peu±rE±i: Objection; not responsive.

—

12 MR. TARVlN: I object, too. Its personal knowledge

13 outside the scope.

14 THE COURT: Come up with another question.

15 MS. HOLMGREN: I’ll move on.
,o3S:’1 )

16 Q. And were you also able to indicate the horse’s weight?
1LAk

17 A. Yes, sort •of.
- ‘:‘ Y

j.LIIF

18 Q. And assuming that you don’t havea giant scale.

19 A. Right, because I don’t carry a scale around with me

20 that I can put a thousand—pound animal on. I can’t

21 actually get a weight, but they do make weight tapes

22 for horses that are —— they’re like biometric tapes so

23 that if you measure it at the girth mark and over the
.1 ‘1

24 withers, it gives you a nuinberttha€ at least gives you

25 an idea of how much they weigh based on the shape of a
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1 horse. And when I put the weight tape on him, it said

2 it was 750 pounds, but there was a gap underneath the

3 tape over the bony withers —-

,) io 3 qg
4 MR. CUl&LL: Objection; not responsive.

5 THE COURT: Overruled.
I IO3b/

l ,
6 A. So that. :just indicated to me that he would be less than

7 that, but aside from that that was as close as I could

8 to a weight.

9 Q. And based on your experience, both personal and
I37:oo

10 professional, that type of horse, what is the average

11 weight when they are at 4 or 5 on the Henneke scale?

12 A. They should be somewhere between 900 and 1100 for a

13 horse that size.

14 Q. Okay. And talk’o me a little bit about where the
u) O

15 horse was living. What were the conditions on the

16 defendants’ property?
d L if

17 A. They had access to pasture that had been grazed down so

18 there wasn’t much grass left in the pasture and there

19 wasn’t a shelter for them out there. So I was
ck 37 q

20 concerned that with him being so thin that he would

21 need to have some shelter and that there wasn’t enough

22 food in the pasture for him to not be supplemented with

23 something higher—calorie.
tA1 Iij

24 Q, And did you make any other recommendations as to the
n

25 horse being1outside in the weather?
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io 3 In

1 A. I did. I recommended that he get rain turnout sheet

2 kind of thing. They make waterproof coats for horses,

3 basically,”if they don1t have shelter, if horses live

4 outside all the time. Eut when you have an older horse

5 and our weather is so unpredictable around here,

6 putting a waterproof blanket on them helps them

7 maintain their heat and not have to fight the weather

8 elements as well as their own lack of calories. So it

9 kind of helps them be able to add calories without

10 spending those calories trying to keep warm and dry.

11 Q. And had either of the defendants indicated that they

12 had a coat or did you see a coat like that on the

13 property?

14 A. Not that I recall.

15 Q. And specifically in regard to the food Alexwas eating

16 at that time, what did you see available to him other
io39’ô?

17 - than the grazed—o±t pasture? 0
L’ ..‘

18 A. Just the local hay that they had -- they had some local

19 hay undercover in the driveway,that they were feeding

20 to them.
-

21 Q. And are you familiar with Reber Ranch?

22 A. Uh-Iuh.

23 Q. And —- I’m sorry, if you could just say yes or no.

24 A. Oh, yes, sorry. Reber Ranch is the feed store close to

25 where they -— to the property.
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1 Q. All right. And have you been in Reber Ranch before?

2 A. Yes.
1LM1’)

3 Q. And do they have the items that you were recommending

4 in terms of the hay, the coat, do they have those items

5 there?

6 A. Yes, they do.

7 Q. Thank you.

8 MS. HOLMGREN: Nothing further, your Honor.

9 THE COURT: Mr. Piculell.

10 MR. PICULELL: Thank you, your Honor. I do have a

11 few questions.

12

13 CROSS-EXAMINATION

14 BY MR. PICULELL:

15 Q. Good morning, ma’am.

16 A. Good morning.

17 Q. Let me just start off. You indicated that you rated on

18 the Henneke scale this horse as a 1.5?

19 A. Yes.

20 Q. Are you sure about that?
J)L/1) f()

21 A. Pm sure that’s how I graded him. VBecause thatts what

22 I wrote down in my notes. That’s how I would have

23 graded him at the time.

24 Q. Didn’t you grade him a 1.5/9?

25 A. Yes, 1.5 out of 9.
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1 Q. Okay. So not 1.5 or 1.59 —-

2 . Do ‘ou want m to ——

3 Q. Let me finish the question. So you didn’t grade him

4 1.5/9, so 1.5 or 1.9?
j0’)3L

5 . That was a 1.5/9, meaning 1.5 out of 9. There’s

6 another body condition score that’s out of 5 that is

7 sometimes used as well and not the Henneke scale, but

8 it’s usually used for cattle. And so whenever I’m

9 writing a body condition score, I’ll write the body

10 condition score, 1.5/9 or /5 if I’m using the 5 scale.

11 Q. Okay. So you’re combining the two scales and in your

12 notations then? Is that what you’re telling me?

13 A. So I’m saying that in this case, I was grading him a

14 1.5 out of the 9—point scale versus a 1.5 out of a

15 5—point scale.

16 Q. Now, this is a universal scale, correct?

17 A. Yes.

18 Q. In other words, everyone in the community knows that

19 it’s a scale of 1 to 9, correct? —

AJ}

20 A. They know that the Henneke scale isa 9—point scale,

21 yes.

22 Q. Okay. So everyone who is looking at this, if you’re

23 using the Henneke scale, would know that if you give a

24 horse 1.5, it’s going to be 1.5 out of 9, right?

25 MS. HOLMGREN: Objection; speculation.
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1 THE COURT: Overruled. She may answer the question.

2 A. Yes, if they knew I was using the Henneke scale, they

3 would know that was out of 9.

4 Q. Okay. Did you make any indication in your report what

5 scale you were using?

6 A. Just by putting the 9 there.

7 Q. Just by putting the 9? Okay.

8 Now, what’s the entomology of -- you testified you

9 use the Henneke scale, you’re familiar with it, what’s

10 the entomology of that scale?

11 A. Well, it’s called the Henneke scale based on a Dr.

12 flenneke that developed it. I’m not entirely sure when

13 that was developed or where the origin of the scale
,

14 exactly. I’ think it was in 1960—something that he came

15 up with it, and it’s been used since then and it’s been

i11t J‘i

16 shown to hold true that if somebody is —- it’s not as

17 subjective as some other scales that can be used like

4 o:
18 the 1 to 5 scale is more subjective. Whereas the

19 9—point scale, if you use the Henneke, it’s less

20 subjective and more definitive.

21 Q. So you think that this scale was developed in 1960 by

22 Dr. Henneke; is that correct?

23 A. As far as I can remember.

24 Q. Would it surprise you that it was developed in 1983 by

?p tJ/c1 /
25 grad student, Don Menneke, who used for breeding
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1 purposes the ——

2 MS. HOLMGREN: Objection.

3 MR. PICULELL: I’m asking a question.

4 THE COURT: I haven’t heard the rest of the

5 question. Go ahead.

6 Q.,, Would it surprise you?
j II J

7 A. No, not necessarily. They’vebeen working on body

8 condition scales across all livestock breeds for years.

9 So if it was a grad student trying to use it for

10 nutrition or breeding, I wouldn’t be surprised.

11 Q. Okay. Have you ever testified as an expert witness in

12 a criminal case before, ma’am?

13 A. Yes.

14 Q. Okay. And how many times?

15 A. Once.

£2kL-4A io3
16 Q. 9an-k-y-o-ia. What was the subject?

17 A. It wasanimals that were starving.

18 Q. Was it horses or was it a different type of animal?
9-gr O-$3’.sO

19 A. frf was a horse and some other animals that were all on

4O—1e—sme farm.

21 Q. Okay. Now, in this particular case, did you examine

22 any other animals present on the Markley/Thomas

23 property?

24 A. No.

25 Q. Okay. You indicated that you were called by Animal
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1 Control officer on the 8th of April; is that correct,

2 ma’am?

3 A. I think so, yes.

4 Q. And do you have a prior relationship, professional

5 relationship, with this Animal Control officer; have

6 you ever worked with her before?

7 A. Yes.

8 Q. Okay. So she’ll call you when there’s a need for

9 examination, correct?
ii ,r f ‘

1 1-

10 A. Yes. I’m not the only vet she calls, but I know I’m on

11 her list.

12 Q. Okay. Okay. Who retains you to do the examination of
, j ,4;1.I I1

13 the subject animal? Who pays you?

+h i
14 A. Cherish and Mr. Markley.

15 Q. Okay. So this person right here pays you?

16 A. I can’t remember exactly who paid me, but it was one of

17 the two of them. I think it was Mr. Markley.

18 Q. Okay. Ma’am, I hand you what has been marked for

19 identification as Exhibit No. 23. Do you recognize

20 that, ma’am?

21 A. Yes.

22 Q. Okay. And what’s that?
JJvdc

23 A. My printout of my exam notes from my vet software.

24 Q. Okay. And let me just start with -- you indicated to

25 the prosecutor this morning that you prepared a report
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1 following examination, and this is the report you’re

2 referencing, ma’am?

3 A. Yes.

4 Q. Okay. And you testified this morning that your

5 examination of t horse was that it was severely

6 emaciated. Can you tell me in that report where you

7 used the word “severely.”
djC( :‘i’:r

8 I don’t think I çk5 use that word. I just referenced
buf

IO Lj(p((

9 the 1.5 a-nd-—a 9 reference.

10 Q. Okay. So you don’t reference that the horse was

11 severely emaciated, but you reference that it was

12 emaciated, though, correct?

13 A. Oh, yeah, I did right there. The horse was emaciated.

14 Q. When is the last time you reviewed that report, ma’am?

15 A. I skimmed it yesterday to try to remind myself.

16 Q. Okay. When did you prepare that report?

17 A. The day of the exam.

18 Q. And what’s the date of the patient history report;

19 what’s the date?

20 A. April 9, 2011.

21 Q, And is that it? You put April 9, 2011 to 12/14/2011?

22 A. What?

23 Q. Up at the top. Patient history.

24 A. No, this one says April —— I don’t see the 12/14 on

25 this one. It says 4/9/2011 through 7/26/2012.
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1 MR. PICULELL: May I approach the witness?

2 THE COURT: You may.

3 A. If you’re talking about this part up here that says —-

4 The printout —- the range on that printout on the
-‘

jlQj((

5 top, it’s just whatever date I printed it and [billed
c t)F,i - 5u 1/q/,1 — 7 2’ -i2 ; y& itiTh5 I ch$ 4 d rp(ol c’y-,

6 through] . So if I had seen him after that, it would

7 have printed more notes. So it says 4/9/2011 through

8 7/26/12, that just means that I’ve only put anything in

9 the record on 4/9.

10 MR. PICULELL: I ask that that be marked for

11 identification.

12 (DEFENDANT’S EXHIBIT NO. 24 MARKED.)

13 MR. PICULELL: May I approach, your Honor?

14 THE COURT: You may.

15 Q. Handing you Exhibit No. 24. Can you tell me if there’s

16 a difference —— first, do you recognize Exhibit No. 24?

17 A. Yes.

18 Q. Okay. What is Exhibit No. 24?

19 A. It’s the same history notes, it just has a different

20 printout range. ,
t(( /i

21 Q. Okay. And Exhibit No. 24, what is the printout range

22 for that?

23 A. 4/9/2011 through 12/14/2011.

24 Q. Okay. Was there any subsequent care of the horse or

25 examination of the horse in that range date?
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1 A. No.

2 Q. Okay. The first one, Exhibit No. 23, what is the range

3 date on that one?

4 A. 4/9/2011 through 7/26/2012.

5 Q. Okay. Was there any care or examination of the horse

6 following April 9th?

7 A. No.

8 Q. Okay. How about your notes, is there any difference in

9 the notes or the information in there?

10 A. I can’t imagine. The software is limited, so if I even

11 tried to add anything in, it would put a note that said

12 entry modified on such-and—such a date, so.

13 Q. And so who did you print these reports out for on those

14 different dates? How would they come to be generated

15 on 7/26 and 12/14?

16 A. Well, the 12/14 —— I would have either sent them to

17 Animal Control directly or to the prosecutor’s office.

18 Q. Okay. So prior to 7/26, July 26th, was April, May,

19 June, July, three months or so after examination of the

20 horse, those notes were maintained in your computer and

21 no one had ever seen them?

22 A. Well, I printed out a copy for Cherish and Mr. Markley

23 at the time.

24 Q, Okay.

25 A. So they had the notes on printout as a statement or an
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1 invoice.

2 Q. Okay. But I mean a government entity. You didn’t

3 provide those notes to any investigating officer prior

4 to at least 7/26 and then again on 12/14 with no

5 question?

6 A. That I don’t remember. It’s possible that I printed

7 out the original -- that I sent them the original

8 invoice that I printed out on the 9th, but I couldn’t

9 tell you for sure.

10 Q. Okay. Your notes reflect talking, excuse me, with the

11 Animal Control officer after 4/8?

12 A. No.

13 Q. Okay. Did you speak with the officer on 4/8, the date

14 ‘i)’. i’ of the examination of the animal?

15 A. Well, /8 was when she called me. 4/9 would be the

16 exam. And Officer Westberg was there during the exam,

17 so I would have spoken to her, but I don’t reference it

18 specifically in my notes.

19 Q. Okay. Did you provide her any statement, any

20 investigative statements for the police or any

21 investigator?

22 A. Nothing -— nothing written that I recall.

23 Q. Okay. Now, in terms of your conclusions on the report,

24 did you recommend to Animal Control that they seize the

25 animal?
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1 A. I don’t think so. I just recommended that he needed

2 ,Vmore calories quickly. I do&t know. ‘ 0.
L\0. 9M- ‘

3 Q. The Animal Control officer is riht there. Did you

4 turn to the Animal Control officer and say: This horse

5 needs to be seized?

6 A. Not that I rememb r.

7 Q. Okay. \\
8 A. When I had spoken with Cherish and Mr. Markley, then

9 they had -- I had made my recommendations on diet, and

10 so if they had —— were willing to do that right away,

11 then I wouldn’t have necessarily said he had to be

12 picked up, but

13 Q. Okay. What is your overall conclusion in terms of the

14 examination of the horse, what your recommendations are

15 as the attending medical profss4onal?
). W

16 A. He was at risk of starving, and soy’! wanted him to get

17 more food quickly.

18 Q. Okay. Where do you put that in your report? You just

19 testified the animal was at risk for starving. Show me

20 in the report where you put the animal was, quote, at

21 risk for starving.

22 A. The horse is emaciated ande score of 1.5 out of 9.

23 Q. At risk for starving, did you use those terms, ma’am?

24 A. No.

25 Q. Okay. All right. In fact, on the first page of your
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1 report, what is your conclusion, what do you conclude (•>‘cC:1

2 in terms of the horse?

3 A. That he’s still bright and alert and emaciated, that I

4 recommended bloodwork, but I didn’t suspect he had any

5 internal issues necessarily, he just needed more

6 calories.

7 Q. He had no internal issues? You didn’t recommend for

8 that?

9 A. I recommended checking for underlying medical

10 conditions like liver disease, kidney disease,

11 something else that might cause weight loss or

12 inability to gain weight.

13 Q. You skipped over the third thing, something else.

14 Maybe I can direct your attention to Page 1. You said:

15 Recommend checking for underlying medical condition.

16 Liver disease, kidney disease, absorption issue,

17 although I suspect he’s been fed just too few calories

18 and needs a better diet. Isn’t that your medical

19 conclusion upon examination of this animal?

20 A. Yes, okay.

21 Q. That’s in your report?

22 A. Right.

23 Q. Right means yes?

24 A. Yes.

25 Q. In your report, do you at any time use the word
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1 “abuse”?

2 A. No.

3 Q. At any time in your report, do you use the word

4 “neglect”?

5 A, No.

6 Q. At any time in your report, do you use the word

7 “starvation”?

8 A. No.

9 Q. At any time in your report, do you use the word

10 “dehydrated”?

11 A. No, I don’t think so. No.

12 Q. At any time in your report, do you use the words “pain

13 and suffering” of that animal?

14 A. No.

15 Q. In your examination of the animal, did you determine

16 the location of the feed other than near the driveway?

17 A. No, I don’t think so. Not that I can see or not that I

18 remember.

19 Q. Did you make any determination of the quantity of the

20 feed, how much was there, of local hay?

21 A. No, I only mentioned that they had somehow been told to

22 feed local hay, two bales per week for both horses.

23 That’s the only thing that’s in the report about volume

24 and then that they had tried various other feeds.

25 Q. Okay. Did Mr. Markley tell you that he had tried



STEWART — Cross 43

1 supplements of alfalfa or beet pulp?

2 A. Yes, that’s in here, yes.

3 Q. Okay. And those are remedial measures to assist a

4 horse with caloric intake?

5 A. Yes, alfalfa pellets, hay pellets are often used to add

6 calories for horses.

7 Q. Okay. And Mr. Markley here told you that he did that?

8 MS. HOLMGREN: Objection; calls for hearsay.

9 THE COURT: Overruled.

10 A. Yes, he must have because I put it in my report. I

11 didn’t remember that, but I’m sure he did if I wrote it

12 down.

13 Q. Now, you testified that parasites can interrupt the

14 absorption of caloric intake for the animal?

15 A. Yes.

16 Q. Okay. And what would be an appropriate remedy for

17 addressing that situation confronting an inexperienced

18 or experienced owner of an animal?

19 A. People will often pick up dewormers at feed stores if

20 they’re concerned about worms and deworm their horse.

21 Q. Now, is there any indication in your report whether Mr.

22 Markley utilized that measure to address the

23 circumstances?

24 A. Yes. There is a note here that said he had reportedly

25 dewormed him about ten days previously. He wasn’t sure
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1 what product had been used.

2 Q. Now, you testified that you examined the horse in its

3 entirety. You examined let’s start with the eyes,

4 okay. Did you see any issues in terms of the

5 examination of the eyes of this animal? Was there pus,V(o

6 infection?

7 A. No. No.

8 Q. It’s not noted in your report?

9 A. No.

10 Q. What about the hindquarters of the animal; did you

11 examine that area to determine if there were any issues

12 present there?

13 A. Nothing noted here that I remember.
4, ‘

14 Q. Nothing in your report? What abo)lt thethos; did you
I £‘4. i

15 make any examinationo-f theshoeing of the animal, the

16 condition of its hooves?

17 A, Oh, yes, there was a note that’he had a full set of

18 shoes on all four feet that the farrier had supposedly
,j 4-.- taSt$

19 put on a few months ago, and I was surprised because”if

20 it had been several months prior, he should have had

21 longer hoof growth. And”I remember talking to them

22 about’putting shoes on a horse and wishing that they

23 had spent the money on food instead of shoes.

24 ‘Q. kI5 it unusual that -- and do you note that in your

25 report that you said you wish they had spent money on
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1 food instead of shoes?
1-

2 A. No, Iished that they had spent the money on shoes.

3 Q, Oh, okay.

4 A. I don’t think I said that in particular. I just said

5 that he had all four shoesf

6 Q. But you ]ad no indication in your report the quantity

7 of hay1that was present, correct? You’ve testified you

8 don’t recall ——

9 A. No, I don’t recall how much hay was present, just that

10 it was lca1 hay.

11 Q. And so we don’t overtalk, ma’am, if you woul wait

12 until I finish a question

13 A. Sorry.

14 Q. —- and then answer.

15 So there’s no indication in your report regarding

16 the quantity of hay. Now, is it unusual as well in

17 terms of the time of year that somebody would shoe a

18 horse? Would somebody shoe a horse normally in the

19 winter like that?

20 A. It all depends on the horse. Some horses need shoes

21 year round. Some horses get their shoes pulled in the
:e’

22 wintertime when they’re not doing much,’ but it was

23 springtime so it’s about the right time for people to

24 start putting shoes back on if you’re going to ride

25 them.
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1 Q. Did you see any saddles?
t, 1

2 A. I don’t remember that, sorry.

03 Q. ow, what kind of horse is Alex?

4 A. It looked like a quarter horse. We thought he was a

5 quarter horse.

6 Q. Quarter horse, okay. Now, are the different breeds, do

7 they have different ideal weights on this Henneke

8 scale?

9 A. They don’t really, although it is hard -— thoroughbreds

10 will —— their ideal weight might be a 4, where a

11 quarter horse’s ideal weight might be a 5 or 6. But

12 the scale still stands, just that like a race horse i
p,ç

13 usually runvpretty lean, as a thoroughbred they’ll run

14 pretty lean, so their scale, they might be lower, like

15 a 4 on the scale versus quarter horses generally are

16 stockier and tend to have a 5 or 6 be their normal

17 weight on the scale.

18 Q. Okay. So for a quarter horse 5 on’the scale. And
-

-—:‘4 ,

19 - dressage,Jis there’different’scales for ideal weight
— —

20 and in the discipline of a horse? Thatlsvthe question

21 I asked and you said no, but by your response I’m

22 assuming that

23 A. The only one I can really think of is the racing
rJ?(

24 thoroughbred that really tends to run lean versus “the

25 other disciplines they should run at a 5 or 6 even for,Sc
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1 quarter horses. They can carry —— they can have the

2 extra padding.
— — p.

3 Q. The teeth, what your conclusions about the horse’s

4 teeth? You said they were all present. Were they

5 decayed?
.

6 A. ‘They didn’t look decayed. They just were short.

7 Q. Okay.

8 A. I didn’t make a note about whether there were loose

9 ones or anything like that. If you want to check each

10 tooth, individually, you kind of have to put a big

11 speculum in their mouth, and most horses don’t let you

12 do that without sedating them, so it was just exam,

13 holding his tongue out to the side and looking in.

14 Q. Okay. The horse’s”attitude or deportment, you

15 indicated that it was “quick and frisky?

16 A. He was still pretty bright—eyed.

17 Q. Okay. He wasn’t lethargic? You made no notation of

18 lethargy in the horse?

19 A. No.

20 Q. So the opposite, quick and frisky?
:i -..

21 A. I don’t know. Did I say that? Yeah, he was

22 bright-eyed and eating grass happily. I might have

23 taken him out on the halter to the grass out in front

24 of the house and he was grazing on that grass.

25 Q. Now, there was another horse present and you had no
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1 examination of that horse.

2 A. I don’t remember looking at that horse there except

3 just over the fence. I just remember him being a

4 younger, smaller horse.

5 Q. Did you take any samples for any diagnostic submission?

6 A. We talked about drawing blood and checking for

7 under1ying medical problems, but wedecided not to do
S

8 that, and I just took apoop sample to just look for

9 sand. VyOu take the poop and you put it in a little

10 plastic bag.

11 The water and the sand will settle to the bottom and

12 sand sometimes is a cause of absorption issues in

13 horses because if they eat the grass down to the

14 bottom, they’ll get dirt and sand in there and it kind

15 of irritates the lining of their intestines, so itts

16 kind of a quick check to see if there’s a lot of sand

17 arid dirt in their stool thatmight be causing a problem

18 ‘ with’absorption.

19 So you’d say, well, we could give him something to

20 help get rid of the sand and help him absorb things.
i:

21 f -They ‘are like ps.yllium products that you can give them

22 to help clear the sand out. So he did not have any

23 sand in his poop at the time, so that was just another

24 indicator to me that it was more of a calorie problem

25 and not an absorption problem.
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1 Q. But in fact to the contrary you indicate in your report

2 directly below that in that same paragraph contrary to

3 your testimony just now, you said would suggest

4 deworming for a full-spectrum product just to be sure

5 and save the money on a full parasite check.

6 A. Right. And he didn’t have any sand, but you can’t see

7 worms in a fecal sample without submitting it to a lab

8 or looking at it under a microscope, and so I just

9 recommended rather than spending the 30 bucks on a

10 parasite check to prove that he had worms, using a

11 proven product like the Zimecterin Gold which is a

12 brand name that is trustworthy to have the right amount

13 of dewormer in it and clearing his system out of all

14 parasites if there werc any there,
rfii (jO( ‘‘

15 They said they had used a dewormer and in theory he

16 shouldn’t have had any parasites, but I just thought it

17 wouldn’t hurt to do it again just to be sure.
J0tJ nSL4)f

18 Q. So the conclusion after [INAUDIBLE) is after you

19 conducted the test on the fecal products is that you

20 suggested a deworming and you didn’t diagnostically

21 conclude what the issue was with the horse; isn’t that

22 right? You made a recommendation of deworming the

23 horse?

24 A. Yes.
go( 1,0

25 Q. Now, are you aware if there is a forensic laboratory in
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1 the State here for gathering of samples or taking blood

2 from subject animals? Are you aware of that?

3 A. Yes, I use them all the time. There are several of

4 them.

5 Q. Okay. Washington State University, do they have a

6 role?

7 A. Washington Animal Disease & Diagnostic Lab is out at

8 WSU and they run a lot of samples. There’s also

9 Phoenix Central Laboratory which his a more local

10 laboratory that will run them for Western Washington so

11 you don’t have to send them all the way to Pullman.

12 Q. Okay. And you took no samples regarding the condition

13 of any tissue or any other samples and did not send

14 them for diagnostic testing; is that correct?

15 A. That cost money. I didn’t take any samples that the

16 owners weren’t willing -— didn’t want to pay for.

17 Q. Did you ask them if they would pay for diagnostic

18 samples?

19 A. I don’t remember exactly. I remember talking about the

20 possibilities of blood tests and parasite tests and

21 what you could spend your money on, but

22 Q. Did you get any directions from any government entity

23 to direct or ask you to do that?

24 A. Not that I recall.

25 Q. Did you have an investigator standing right next to you
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1 during this examination and she didn’t ask you to

2 gather any testing?

3 A. Well, who is going to pay for it, though? I mean, you

4 have to pay for the tests, and so I’m not going to run
€;f Ii:oQ?ç

5 - anything thatsomebody is not going to pay for.

6 Q. Did you recommend to the investigator that this is what

7 todo?

8 A. I’m not sure.

9 MS. HOLMGREN: And, your Honor, I apologize. Could

10 ,1 have clarification on the question? I don’t know who

11 he’s referring to as investigator and

12 A. Did I recommend to Officer Westberg; is that what you

13 mean?

14 Q. That’s the investigator that was standing right there,

15 the Animal Control officer.

16 A. Well, she wasn’t paying for the exam either. So I

17 don’t think I would have recommended anything to her.

18 If money is no object, I always recommend getting

19 baseline, blood panels and fecal exams, so you know

20 exactly what you’re dealing with, but money is always

21 an object and tests are expensive, so sometimes I will

22 recommend just treating for things without proving what

23 you’ve got going on exactly.

24 Q. Were you advised that this was a criminal investigation

25 you were participating in?
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1 A. Not that I remember. When I got the phone call, I just

2 remember Officer Westberg being really worried about

3 him because he was so thin in her estimation that she

4 was afraid that he wouldn’t survive very long, so I

5 made a point of making it out there the next day.

6 Q. So she said that to you, that the animal wouldn’t

7 survive very long?

8 A. She said she wasn’t sure if he would survive very long,

9 so she wanted a vet’s opinion ASAP.

10 Q. Okay. And so with that communication from the

11 investigating officer, when you got out there and saw

12 this horse, was your communication to the Animal
S / / ,

13 Control officer to seizure the horse so it would

14 survive?

15 MS. HOLMGREN: Your Honor, object; asked and

16 answered.

17 THE COURT: She may answer the question if she can.
r+ ( ‘ 3%!

18 A. I don’t remember saying that.

19 Q. Do you have anything in your report whatsoever that

20 indicates that animals should be taken into custody so

21 it can survive?

22 A. I just wanted him to get food. I didn’t ——

23 Q. That’s not my question.

24 A. I don’t remember recommending that anybody do anything

25 but feed him, so I’m not sure about seizing anybody.



STEWART — Cross 53

1 just wanted him to eat.

2 Q. Well, you have your report in front of you. Did you

3 make a recommendation about taking the animal into

4 custody?

5 A. Well, this recommendation was given to Cherish and Mr.
,:o7

6 Markley so I wouldn’t have said have Animal Control

7 take your horse away. I would have said: Feed him.

8 Q. Okay. Did you tell Animal Control to take the horse

9 away?

10 A. Not that I remember.

11 Q. Did you follow up as a professional, saying: This

12 animal is in danger, take it away? Seize it.
1 I L !1 i

13 . No, if anything, I mean, all 1 can remember from

14 post—conversations is just to make sure that he got the

15 food that we recommended.

16 Q. So the answer is no, you did not recommend that to

17 anyone in court?

18 A. I don’t think so.

19 Q. Okay. Thank you.

20 THE COURT: Mr. Tarvin.

21

22 CROSS-EXAMINATION

23 BY MR. TARVIN:

24 Q. Good morning ——

25 A. Good morning.
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1 Q. —— Dr. Stewart.

2 I begin by asking you if you have any affiliation at

3 all with King County Animal Control?

4 A. As in —— I mean, they’ve called me out on —— you know,
j i f

5 — just like they call any other veterinarian out when

6 they’re concerned.

7 Q. Are you connected with them in some contractual way?

8 A. No, not that I erer remember signing. I hope not.

9 Q. You’re aware that they have contracts with various

10 agencies?

11 A. I think so. I would assume so. I don’t remember.

12 Q. Do you get called out by King County occasionally, is

13 that what you said, or about how often would you say

14 that you do?

15 A. Just occasionally if they think it’s something in my

16 service area. They cover a bigger area than I do, so

17 if they’re in my neck of the woods they might call me

18 for something.

19 Q. Okay. You said that you were on a list of some sort?

20 A. Yeah, there’s several equine vets and other vets in the

21 area that they will call. Northwest Equine, Tacoma

22 Equine, there’s a couple that will come into King

23 County, and so they’ll call - I don’t know if they have

24 an official list, but I know that they have several

25 vets that they’ll call.
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1 Q. Okay. So like a rotating thing that you ask to be put

2 on their list so that you can make yourself available

3 to provide services for them?

4 A. No, I don’t think so. I think they just have phone

5 numbers of any vet in the area so they can get somebody

6 out there.

7 Q. You’ve never done anything to get yourself on a list

8 that they have?

9 A. No.

10 Q. You’ve worked on various horse cases in the past, not

11 just animals generally, but various horse cases in the

12 past; is that correct?

13 A. Yes.

14 Q. How many times have you investigated or participated in

15 investigation related to a horse?

16 A. Half a dozen maybe.

17 Q. [-N*3B] UV U)l(&4 anuJ aC

18 A. I’ve been a mobile vet for six years, so probably over

19 that six years maybe.

20 Q. So when you were called upon to go to the Markley

21 residence, do you recall the exact arrangement or

22 contact that occurred to get you there? Were you

23 called by the Markleys, by Officer Westberg or by

24 , someone else?

i J1 tJ
25 A As far as I remember, I was called by Officer Westberg.
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1 Q. She called you directly?

2 A. Yes.

3 Q. On your celiphone or something or -—

i ‘ 1 ,4 A. Yes1 I have an emergency celiphone nurriber that anyone

5 can call me on.

6 Q. Is that what happened?

7 A. Yes. As far as I remember.

8 Q. And were you able to respond immediately to their

9 request for services?

10 A. That I don’t recall except that I’m pretty sure that

11 she called me on the day before and I couldn’t make it
o1 i

12 out that night so I’m pretty sure I scheduled it for

13 the next day.

14 Q. So she was concerned about the condition of the horse,

15 but it was something that could wait till the following

16 day; is that right?

17 A. She said that if I —— I think she said there was food

18 there and he was eating. He wasn’t down, and so it was

19 scheduled then for the next day.

20 Q. So did you or did you not consider it to be an

21 emergency situation?

22 MS. HOLMGREN: Objection; relevance.

23 THE COURT: She caTiJanswer the question if she can.

24 A. I’m not sure. I mean, I’m just going off of what other

25 people are seeing when they call me, and so I can’t
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1 say. I mean, from talking to her she was worried about

2 how thin he was, but he was still on his feet and there

3 was food available, so horses can live in an emaciated

4 state for a long time if they have —— kind of like an

5 anorexic person. You can stay really, really, really

6 skinny for a long time if you balance your calories, so

7 not necessarily an emergency, just as long as there is

8 some food on the premises. I thought it should be okay

9 till the next day.

10 Q. When you arrived the next day, I guess that would have

11 been the 9th of April, is that right, 2011?

12 A. Yes.

13 Q. When you arrived there, the animal was at the Markley

14 residence; is that right?

15 A. Yes.

16 Q. Did you -- how long were you there all total?

1 dc.t4 kiiow II I ifi

17 A. I dont recall exactly. It usually takes me about an
_4-tn li’’.ok,

18 hour or so to meet everybody and examine and write my

19 notes and talk with everyone.

20 Q. And you were there during the daytime; is that right?

21 A. Yes.

22 Q. Okay. And so when you arrived, did you have the

23 ability to look around to see the surroundings of the

24 residence and the location that you were at?

25 A. Yes.
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1 Q. Okay. Are you fairly familiar with that area?

2 A. Fairly familiar. I mean, I work in the, you know,

3 Kent/Auburn/Enumclaw/Maple Valley area, so, I mean, I

4 drive all around this area. I have a lot of clients in

5 different places, but

6 Q. Were you able to observe that they lived on a large lot

7 that had a relatively large pasture?

8 A. Yes.

9 Q. And would you be able to estimate that the pasture was

10 approximately a five-acre pasture?

11 A. I think that probably sounds about right.

12 Q. Flow much of that pasture did you walk onto and look at

13 and inspect yourself?

14 A. I didn’t walk around the pasture much. We just looked

15 at it over the fence and talked about how quickly it
L, 1”

/
16 got grazed down and how they’felt when they had gotten

17 them they had a lot of grass there and now there wasn’t

18 any grass there. And it’s pretty typical because our

19 pastures are not very good quality in Western

20 Washington, so they tend to get overgrazed pretty

21 easily.

22 Q. Assuming there’s enough animals there to overgraze it;

23 is that right?

24 A. Yes, I guess so. I mean, if there’s no animals on

25 there, it won’t get overgrazed. And if the animals
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1 that are on there are supplemented with other food they

2 might not have - then they wouldn’t overgraze it, but

3 if they’re relying on the pasture

4 Q. So was your inspection of evaluation of this animal

5 something that occurred at the entrance or the gate at

6 their residence, the driveway area?

7 A. Yes, we took him out on the halter and he was grazing

8 the grass on the road in front of their ——

9 Q. So your inspection, you parked outside of their gate;

10 is that right?

11 A. Yes, I think so. I don’t remember pulling in. I drive

12 a truck, a big fifth—wheel trailer, so sometimes I just

13 park out in front of their driveway, sometimes I’ll

14 pull in the driveway. It depends on where I can park

15 the big beast.

16 Q. Do you recall what you did in this instance?

17 A. I don’t know. I feel like I might have pulled in the

18 driveway because I kind of remember having to back out

19 into the -— not the neighbor’s road, but I don’t

20 remember exactly.

21 Q. Okay. Did you go onto their property, inspect it, look

22 around, walk around?

23 A. I definitely walked in the driveway and was looking at

24 their paddocks and pastures over the fence and the hay,
- 1’31;1t’

25 but I didn’t walk out into the pasture. They pulled
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1 him out of the pasture where the other horse was so

2 that we could examine him by himself.

3 Q. So is it accurate that when you pulled into their

4 driveway that you were immediately met with a fence and

5 then the entire pasture extends away from you?

6 A. Right.

7 Q. And so as far as the pasture is concerned and this

8 fence that is referenced, did you go on the other side

9 of that fence and walk out into that pasture?

10 A. No, I don’t think so.
a I’2IlI

11 Q. J3 pastureof five acres, is that. something that you
2 If,

12 think you could accurately assess from one end to the

13 other just by looking out over it?

14 A. In Western Washington, pretty much you can unless

15 there’s a lot of trees in the way, but just because the
iOtA(t’ li

16 grass ends up being so short you canv’tell how short it
cr bil r H.

17 is pretty far out, I mean, I can see pretty well with

18 my contacts in, pretty far away.

19 Q. There are trees, though, right? Isn’t there a huge row

20 of trees that extend all the way across the property; /‘2K

21 do you remember that?

22 A. I don’t remember trees in particular, but I just

23 remember the pasture that I could see, so.
H

24 Q. Do you remember going out and ‘seeing from your vantage

25 point that there is a creek that goes all the way
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across their property diagonal?

2 A. No.

3 Q. You didn’t go --

4 A. I don’t remember exactly what the pasture looked like.

5 I just remember that the grass was really short.
f’,)

6 Q. But you concluded that the pastur&wasn’t sufficient

7 based upon your observation of what you could see from

8 where you went on the property; is that fair enough?

9 A. Yes, although I would say that some of it is based on

10 my knowledge of Western Washington pastures in general

11 because we just don’t have very good—quality pasture in

12 our area, so it’s not easy to feed horses off of

13 pasture in the winter in Western Washington in general.

14 Q. And while you were, did you note that there was a large

15 plastic reservoir for water that was used to water the

16 horses; did you see that?

17 A. I don’t remember that.

18 Q. Do you think you would have taken note of the fact that

19 had there not been any reservoir of water for the

20 horses?

21 A. I’m not sure. I should —— I could say I should have

22 noticed that, but I’m not sure if I would have

wc ‘ 1’
23 necessarily. I mean, there was a mention in my notes

24 that he had stopped drinking recently but seemed to be

25 better now, but I don’t recall beyond what I wrote
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1 down, anything about the water.

2 Q. You’re there for the purpose of examining a horse that

3 is standing. Was it within the realm of your

4 responsibility there to check to make sure that there

5 was appropriate water for the horses and to make sure

6 that there was a plan in place for feeding the horses

7 to your satisfaction?

S A. I probably should have mentioned something, you know,

9 examined the water, mentioned something about the

10 water. I’m not sure if I did or not at the time. I

11 don’t remember at this point, and I didn’t make a note

12 of the water part. I was more focusing on the food

13 part.

14 Q. What does an exam by you consist of?

15 A. I mean, an exam is just a physical exam of the animal,

16 but what I usually try to do an exam and consult on

17 what’s going on.

18 Q. Let me ask you, what did you go there to do?

19 A. To look at the animal and examine his condition and —-

20 Q. What does that mean that you were there to do,

21 specifically, breaking it down?

22 A. Check his eyes and mucous membranes and teeth and heart

23 and lungs and guts and body condition and .... In my

24 mind, it also involves talking to the clients about

25 calories and food options and making sure that they
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1 have the right vitamins and minerals and

2 Q. Okay. Does it include a history of the animal?

3 A. Yes. I mean, as much as I can get. Some people know

4 more or less about their animals, but I do try to find

5 out what’s been going on.

6 Q. And you were able to determine in this case that these

7 horses were very recently acquired?

8 A. Right, according to the owners they had been purchased

9 fairly recently.

10 Q. So with respect to your examination, the things that

11 you just recited, you checked the eyes, right?

12 A. Uh-huh.

13 Q. Did you see any problem with the eyes?

14 A. No.

15 Q. You checked the mucous membrane.

16 A. Right.

17 Q. What does that mean you’re doing; what were you looking

18 for there?

19 A. Looking for the color of their gums. Mucous membranes

20 are their gums or your eyes. Try to make sure that

21 they’re pink and moist and not yellow or white or

22 tacky.

23 Q. And does the mucous membrane also include like your

24 sinuses?

25 A. Well, the mucous membrane is anything that’s at the
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1 opening from the outside of your body in, so it would

2 be your mouth or your nose or your eyes.

3 Q. Ears?

4 A, There’s not really any mucous membranes in your ears,

5 but probably, maybe if you got far enough in there.

6 Q. Okay. Did you check the horse’s ears?

7 A. Horse’s ears are hard to check. I mean, I would have

8 looked at them as much as —— to see if there were, you

9 know, bugs or anything on them, but horse’s ears are

10 pretty hairy.

11 Q. Did you make note of anything that was wrong with the

12 ears?

13 A. I don’t think so.

14 Q. Did you make note of anything that was wrong with these

15 I guess what you referred to as mucous coming

16 potentially on the eyes, I guess, the colors of the

17 eyes or something; is that ——

18 A. No, I don’t have a mention of any drainage from the

19 eyes or nose that’s abnormal.

20 Q. And so the fact that that stuff —— that there was

21 nothing coming out of the eyes, that would be an

22 indication that there was not a problem; is that right?

23 A. That there would not --

24 Q. Well, let me ask it. If there was crud flowing out of

25 a horse’s eyes, is that an indication of a problem?
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1 A. Right, yes.

2 Q. And if there’s no crud coming out of their eyes,

3 there’s not necessarily a problem?

4 A. Right.

5 Q. You indicated you checked the heart of the horse.

6 A. Yes.

7 Q. Any issue with the heart?

8 A. Not that I noted.

9 Q. Do horses have a fairly accessible blood pressure that

10 can be checked?

11 A. You can feel their pulses, I mean, their feet and along

12 their neck and under their jaw. You don’t really

13 routinely check their blood pressure.

14 Q. But you did check the pulse?

15 A. Nothing noted.

16 Q. And you checked the heart. How did you check the

17 heart?

18 A. With a stethoscope listening to his chest.

19 Q. Were you able to detect anything unusual around the

20 heart?
‘\ .\ L

21 A. VNot that I noted; not that I recall.

22 Q. Isn’t it true that physical pain is a stresser that

23 affects the heart and could be detected when you listen

24 to the heart?

25 A. In acute cases it can be, if there’s an acute pain like
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1 a colic pain or injury, then the heart rate will go up.

2 Sometimes you’ll even hear a murmur just from the

3 increased rate and the immediate stress, but chronic

4 pain cases don’t tend to have detectable heart issues.

5 Q. Pardon me. Say that one more time.

6 A. Chronic pain issues don’t always -- I mean, they might.

7 There are horses who have painful feet and their pulses

8 would be stronger sometimes in their feet. But chronic

9 pain wouldn’t necessarily show up in a heart rate or —-

10 Q. Horses have personalities; don’t they?

11 A. Absolutely.

12 Q. And you made note in your report of indicators or ways

13 of assessing a personality of that horse; isn’t that

14 right?

15 A. I think so. I mean, he was a pretty —— he was a pretty

16 nice guy and bright-eyed. He was happy to be --

17 Q. Bright—eyed. What’s that mean?

18 A. It means alert and paying attention and not, you know,

19 standing out in the corner ignoring everybody.

20 Q. Okay. What about I think you used the word “happy”?

21 A. Yeah, I think he was happily eating the grass out in

22 front of the house.

23 Q. Okay. Is there a difference between eating and eating

24 happily?

25 A. I don’t know. Maybe I personalize them too much



STEWART — Cross 67

1 sometimes, but

2 Q. Well, I’m asking you to explain what’s in the report.

3 A. I guess what I mean when I say he was eating happily is

4 that he was —— his face was in the grass the whole time

5 because he was happy to be eating the grass.

6 Q. If he didn’t appear happy, would you have just said he

7 was eating or

8 A. I don’t know. I guess he just seemed li,ke he was --

9 Q. I’m going by your report.

10 A. You know, some horses just stand out there and they’re

11 eating just because there’s nothing else to do, and he

12 seemed to be happily eating the grass out there.

13 Q. Okay. Horses, when they’re abused, they can show fear

14 towards -— actually demonstrate fear for or around a

15 person or persons who may be in some way abusive

16 towards that animal; isn’t that right?

17 A. They can. Everybody is different, though. Some horses

18 have personalities and they can put up with all sorts

19 of stuff and not show any outward signs, and other

20 horses will remember that one person was mean to them

21 one time 20 years ago and they’ll never forgive you.

22 So it’s kind of variable. They have, like you said,

23 personalities. Everybody is different.

24 Q. And so the answer to my question is that horses can

25 show —— you can see physical signs of fears in a horse
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1 and circumstances where they might be abused by an

2 individual, that they1re around that individual?

3 A. You can sometimes, yes.

4 Q. Did you notice anything like —- in that category

5 occurring later there?

6 A. No.

7 Q. And while you were there examining the horse, was Mr.

8 Markley in proximity to your activities?

9 A. Yes.
4

10 Q. And did h remain with you the entire time you were

11 conducting your examination of the horse?

12 A. I think so. We were talking and examining. I think he

13 was there the whole time.

14 Q. What else does the examine include that we have covered

15 —— or that you mentioned in your —- those items that

16 you covered?

17 A. When I listento their heart and lungs, Till listen to

18 their gut sounds and stuff usually. Horses have a lot

19 of intestines. They should be busy. They should have

20 gut sounds if anything is moving through there. I’m

21 not really sure.

22 Q. And your experience with this horse was that one time,

23 that one day, April 9, 2011. You have not had any

24 contact with that horse since?

25 A. Correct.
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1 Q. When I guess arrangements were made for paying for your

2 services, these arrangements were discussed with the

3 Markleys and you told them the cost and they said they

4 would pay you and that happened?

5 A. Yes.

6 Q. And how much did it cost to have an examination done?

7 A. I think usually they’re --

8 Q. What was the going rate back then?

9 A. What’s that?

10 Q. What was the going rate?

11 A. I think the exams are generally 45 and the 4-I-NAUDIB1B+

12 is usually 55, I think, probably in that area. I’m not

13 sure ... I don’t remember what the actual charges were.

14 I don’t know if I charged them for the fecal -- for the

15 sand check or not.

16 Q. Did they tell you that they would not pay for

17 bloodwork?

18 A. I don’t remember.

19 Q. You don’t remember. Would you have mentioned that in

20 your report if they had told you that they were not

21 willing to pay for this bloodwork or blood examination

22 that you referred to when answering Mr. Piculell’s

23 question?

24 A. I don’t remember if they said they wouldn’t pay for it.

25 My recollection is that they were concerned about cost
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1 in general, so I was trying to make it as

2 cost—effective as possible.

3 Q. Most people are somehow concerned about cost especially

4 an unknown coming out. That would surprise anybody.

5 MS. HOLMGREN: Objection; speculatio.

6 THE COURT: Sustained.

7 Q. So you’re not saying that they said, oh, no, we’re not

8 going to pay for having a blood examination done?

9 A. I don’t remember exactly how the conversation went or

10 why we didn’t do it or --

11 Q. What might have been detected through this blood

12 examination?

13 A. If he had some other reason to be —- if he had some

14 other reason not to be gaining weight or not —— or to

15 be losing weight that was not fixable with just

16 calories, then it could have shown up on the bloodwork.

17 Horses that have liver failure, you know, can’t absorb

18 food and so then that would show up on the bloodwork.

19 If his kidneys were giving out on him. There aren’t a

20 lot of diseases that horses do get, internal diseases.

21 It’s not as common in horses to have kidney or liver

22 failure like it is in dogs and cats.

23 Q. Are you saying that you weren’t really of the opinion

24 that that was a necessary thing to do yourself?

25 A. Possibly. That might have been the way the
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1 conversation went that in my opinion off of the exam

2 his condition and the amount of- food that he was

3 getting would be enough for me to suggest that just

4 improve his food intake and save the money on the

5 bloodwork for food.

6 Q. Did they mention that they were concerned about how

7 much this might cost? Did they tell about their

S financial circumstances?

9 A. Not that I recall. I don’t remember the --

10 Q. They didn’t tell you that they were poor and couldn’t

11 pay far things; did they?
v-%-

12 . I dotibt it. I try nOt to be that nosy.

13 Q. Well, I don’t remember if you said you said it or

14 thought it, but you mentioned earlier that you thought

15 they should be spending money on horse food rather than

16 horse shoes; is that what you said earlier?

17 A. Yes.

18 Q. Did you say you told them that, or did you say you

19 thought that; I don’t remember?

20 A. I think I remember —— the way I remember it, we talked

21 about the horse’s shoes and that shoes are expensive

22 and that if they were, you know, two or three hundred

23 dollar shoes, that money could have been better spent

24 on food.

25 Q. Yet you indicate in your report that they were —— you
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1 documented in your evaluation and I assume you have

2 that there in front of you that in addition to hay they

3 were feeding alfalfa pellets, right?

4 A. No, the way —— well, the way it is written in here and

5 the way I remember it was that they had tried that in

6 the past. I don’t know —— I don’t remember if they

7 were ——

8 Q. Yes, you’re correct. They’ve tried various feeds; is

9 that what you wrote?

10 A. Right.

11 Q. And then you put in parentheses, alfalfa pellets,

12 right?

13 A. Right.

14 Q. And teff pellets?

15 A. Yeah.

16 Q. What are teff pellets?

17 A. A teff is another type of hay. Just so instead of

18 having an alfalfa hay pellet, a teff hay pellet,

19 orchard grass hay pellet ——

20 Q. And beet pulp?

21 A. And beet pulp.

22 Q. Beet pulp is another thing that they tried?

23 A. That’s what —— yeah, according to what they told me.

24 Q. Okay. And with regard to hay, you were saying that

25 there’s not —— or you think that there’s some lesser
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1 nutritional value to local hay?

2 A. Yes, our Western Washington local hay is generally

3 lower in calories per pound than the stuff”they haul in

4 from Eastern Washington like orchard grass hay, timothy

5 hay, alfalfa hay.

6 Q. Okay. Where does Reber Ranch get their hay? Do you

7 know where they get their hay?

8 A. I don’t -— I don’t know for sure. Most of them are

9 listed as Eastern Washington ——

10 Q. You don’t know where they get their hay?

11 A. I don’t order it for them, sir, I don’t know exactly

12 where they get it.

13 Q. So you don’t know if they’re selling local hay

14 themselves?

15 A. I think most of them do sell local hay in addition to

16 the other hays that they’ll sell.

17 Q. Well, why would they do something like that?

18 A. Because ——

19 MS. HOLMGREN: Objection; speculation.

20 THE COURT: Sustained.

21 Q. So they sell local hay at Reber Ranch?

22 MS. HOLMGREN: Objection; asked and answered.

23 THE COURT: Overruled. She may answer the question.

24 A. Yes, they do. A lot of fe.ed stores will still sell ——

25 Q. You have personal knowledge of that; is that right?
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1 You personally know that they sell it?

2 A. I haven’t been into Reber Ranch recently, but I know

3 I’ve been in there in the past and a lot of the other

4 feed stores will sell local hay, so I wouldn’t be

5 surprised if they did at the time.

6 Q. And the hay that you saw at the Markleys’ residence,

7 did you grab a handful of it, inspect it, look it over,

8 or did you just see some hay sitting there on the ——

9 some bales of hay sitting there?

10 A. I don’t remember exactly. I feel like we looked at the

11 hay and talked about the —-

12 Q. Do you specifically remember doing that; did you look

13 at their hay?

14 A. Yes, I looked at their hay, but I don’t recall --

15 Q. So you’re basing the fact that it’s local hay based

16 upon what they told you; is that right?

17 A. Well, you can tell by looking at the hay whether it’s

18 local or orchard or alfalfa or timothy.

19 Q. Okay.

20 A. So I’m assuming if I had seen orchard or alfalfa or

21 timothy hay there, I would have said something, but

22 Q. Did you do anything to actually ask them the personal

23 value of the hay that they were feeding their horse

24 that they had at their residence?

25 A. No.
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1 Q. Did anybody do that, to your knowledge?

2 A. I don’t think so.

3 Q. So you’re assuming that there’s not much in personal

4 value in the hay that they had on their property or

5 that they had there when you looked at it?

6 A. Correct.

7 Q. You don’t necessarily know that it lacked any personal

S value?

9 A. Well, there aren’t very many local hays around here

10 that don’t lack nutritional value. I feel local hay to

11 some of my horses myself, and I have to feed them twice

12 as much of that as I do timothy or orchard or alfalfa

13 if I want the same calories, but my horses are fat, so

14 I can get away with the local hay.

15 Q. That reminds me. This Henneke scale you were talking

16 about earlier, you said that it’s like a 1 to 9 scale?

17 A. Right.

18 Q. And the optimum number if what on it?

19 A. 5.

20 Q. Okay. So if something —— I’m not saying this horse is

21 —— if something is at 1—point—something it’s not —— as

22 compared to 9 as compared to 5, if 5 is the optimum

23 number --

24 A. The goal is 5, right.

25 Q. Okay. And 9 would mean the horse is what?
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1 A. Obese.

2 Q. Okay. And it’s true that this Henneke scale is not

3 designed to indicate muscle mass or muscleNDTthE?

4 A. Apparently. I mean, the way it’s been used over the

5 years that I’ve been doing it, it’s been used to

6 indicate body condition, which is a measure of muscle

7 mass and fat content on a visual scale, but I’m not

8 sure.

9 Q. You indicated in response to Mr. Piculell that you

10 didn’t know much about the source of this Henneke

11 method of measuring; is that accurate?

12 A. I just know that there are a lot of body condition

13 score methods and the Henneke scale has been used the

14 most because it’s the most accurate when you do 1 out

15 of 9 and you ue six specific ones to grade, but
0f-P. L\A.. ii t.\t\

16 Q. You’re not aware that the Henneke measurement is

17 designed specifically for testing fat in animals as

18 opposed to muscle?

19 A. No.

20 Q. You’re a vet, right?

21 A. Right, but I didn’t invent the scale, I just use it.

22 Q. Okay. But you don’t know what it’s used for precisely?

23 A. I know what I use it for. I don’t know what it was

24 originally intended for.

25 Q. Well, shouldn’t you be using it for what it was
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1 originally intended for?

2 A. I guess I don’t really understand the question. I use

3 it to decide how much -- if they have, you know, fat

4 scores go first and is added later, so if you start out

5 with a scale of 10 you’re going to add muscle and then

6 you’re going to add fat. Eventually, you’ll hit a 9

7 between the muscle and then the fat on the scale, but I

8 guess I don’t really understand what you’re -—

9 Q. Well, I’m asking if you use the scale for what it was

10 intended to be used for.

11 A. For what it’s intended to be used for nowadays. I

12 don’t know whatever Henneke intended it to be used for

13 originally. I’m not sure if that’s different than what

14 we all use it for now.

15 Q. Who is “we all”?

16 A. Veterinarians, Animal Control officers, Humane

17 Societies, beef —— well, not the beef people. They

18 have their own scale that ——

19 Q. So you’re saying that in your opinion everybody else

20 out there now who’s a vet or falls in that category is

21 using this Henneke scale for the purpose of measuring

22 anything that might be under the skin?

23 A. Whether it’s muscle or fat, you mean?

24 Q. That’s what I mean.

25 A. Yes, I guess so.
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1 Q. AndYjust to clarify. You dç ot understand that this

2 thing was created by Don Henneke for the purpose o

3 measuring fat only?

4 MS. HOLMGREN: Your Honor, I’d object; assuming

5 facts not in evidence.

6 THE COURT: I’m going to sustain the objection.

7 Q. With respect to the shoeing of the horses, is that

S something that you consider to be consistent with care

9 for a horse or inconsistent with care for a horse?

10 A. It’s pretty variable. Some people put shoes on their

11 horses, some people don’t, but, I mean, it’s part of ——

12 it’s potentially part of caring or a horse.

13 Q. Can you imagine a situation where a person would do

14 that because they were trying to be harmful in some way

15 to a horse?

16 A. No.

17 Q. So when you were there, you did observe that there was

18 this other horse that was in the pasture grazing while

19 you were tending to the brown horse?

20 A. Right.

21 Q. And did you see it well enough to observe that there

22 were no health issues associated with that horse?

23 A. Well, I didn’t do anything to look very deeply, but I

24 remember him not being noticeably underweight.

25 Q. You didn’t observe anything about that horse that would
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1 indicate that it was underweight?

2 A. Right.

3 Q. You understood that to be a much younger horse?

4 A. Correct.

5 Q. And you understood through your examination in the

6 process of being there with it that both horses were

7 purchased together as this package type of deal?

8 A. Correct.

9 Q. And you knew that the interest was in the younger horse

10 and it was the older brown horse that was required to

11 come along with the younger horse?

12 A. That’s the way I remember it.
\ :

13 Q. YouVexplained to Mr. Pacuiell that one of the things
\‘\ ‘

14 that you examined was the horse’s teeth. Now, what are c’v-e
Wk.A cA€

15 problems that you can observe with teeth in a horse,

16 cavities or whatever?

17 A. They don’t tend to get cavities and you can’t really

18 see cavities too much. What you’re really looking for

19 is just the ability to grind hay and grass. So you’re

20 looking for sharp points or missing teeth that would

21 prevent one tooth from grinding on another and be able

22 to evenly —— at least be able to chew it enough to —-

23 What would be a problem that you would see the

24 existence of in the mouth of a horse?

25 A, Missing teeth and very irregular teeth or one tooth is
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1 really tall and one is really low.

2 Q. What about in an old horse or older horse?

3 A. Well, I guess I’m not —- youTre looking at —— you look

4 at their incisors to see what the angle is and how --

5 kind of guess how old they might be, but

6 Q. Do horses teeth they chew with have a tendency to

7 sharpen, making it difficult for them to chew?

8 A. Oh, yes, they can get sharp, depending on how they

9 grind their teeth, how they’re eating their food.

10 They’ll get sharp edges kind of. They’re designed to

11 chew at an angle, slight angle, so the top ones tend to

12 get sharp on the outside and the lower ones tend to get

13 sharp on the inside s they chew.
\ .

t• \
14 Q. And’what can that lead to as they become sharper, what

15 sort of problems?

16 A. It can start to like either put sores on the inside of

17 their cheeks or underneath their tongue or make them

18 not want to chew some things, depending on how they

19 happen to maneuver their food in their mouth. If the

20 sharp points will get them. And that’s another thing

21 that’s pretty variable. Some horses will have

22 horrible—looking teeth and they’re still willing to

23 chew anything, and other horses will have teeth that

24 look just fine and they don’t want to chew very much.

25 Q. So as far as the teeth I guess grinding down and
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1 getting to a condition that they’re sharp or

2 misshapened in some other fashion, that affects the

3 horse’s ability not only to not want to chew but it

4 creates an inability to chew correctly; is that true?

5 A. Yes

1’
6 Q. Pnd they don’t have any cøntact point to smash the food

7 that’s in their mouth?

8 A. Yes, that would be fair.

9 Q. How would you say that? What words would you put it

10 in? 1)

11 A. I guess that works. Not enough of their teeth are

12 contacting the other to grind the food down into

13 swallowable pieces.

14 Q, You said you examined the teeth?

15 A. Uh-huh.

16 Q. Did you see yourself a problem with the teeth that led

17 you to believe that the horse was having or

18 experiencing the ability to chew?

19 A. I didn’t think that his teeth were bad enough or

20 irregular enough to slow him down slow his eating

21 down. He had all of his teeth. They had some sharp
wrei 4k sqI

22 edges, but they didn’t lOok terrible for an older guy.

23 Q, And I guess the opening of a horse’s mouth is

24 relatively small compared to the size of the entire

25 mouth; is that true?
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1 A. Yes.

2 Q. And, I mean, in fact, what would you say on average

3 from the front teeth of a horse to the back teeth, the

4 backmost teeth, what’s an average length that we’re

5 talking about?

6 A. Probably a little -— I don’t know, 14, 15 inches maybe.

7 Q. How many teeth does a horse have?

8 A. I usually do it by quadrant. There’s about —— there’s

9 11 or 12 on each quadrant, so I guess they’d have

10 40—something teeth.

11 Q. They’re like people, they have the same number of

12 teeth, correct?

13 A. Probably.

14 Q. You’re not certainly exactly how many?

15 A. Well, they have incisors and they have canines and then

16 they have premolars and molars just like us. They just

17 do different things. I know that their incisors, one,

18 two, three, on the top, and then six through eleven are

19 their grinding teeth, so.

20 Q. But with respect to your examination of this horse and

21 its teeth, how would you look I guess that far into a

22 horse’s mouth, how would you look that far inside to

23 examine teeth that are, you know, I guess, 14 inches

24 away?

25 A, Well, you just kind of stick your hand in their mouth



42

STEWART * Cross 83

1 and grab their tongue, you hold their tongue out to the

2 side so they can’t bite you and then you can usually

3 see reasonably well with a light to the back of their

4 mth, \\:L’)
5 Q. Okay.V So kind of looking in a tunnel, right?Vs

6 that

7 A. Yeah.

8 Q So you’re looking back there with your flashlight

9 trying to inspect these teeth?

10 A. Right sit.
4

11 Q. VAnd the mechanics of eating involve intake, dhewin it

12 up and swallowing it; is that true?

13 i A. -*ee, 9e4i.
14 Q. Okay. What about drinking? How does a horse drink

15 through that long mouth like that?

16 A. Like drinking from a straw. They suck the water up.

17 Q. In fact, they basically, mechanically, turn the inside

18 of their mouth like a straw, it’s suck up in through

19 the elongat3ed mouth; is that --

20 A. Right, they’ don’t lap the water up like a dog or

21 anything like that. They suck it up.

22 Q. Do they suck it into their nose as well?

23 A. No, they’re smart enough to keep their nose out of the

24 water. O.
7:2-

25 Q. Okay. So that’s how the horse would drink is by
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1 sucking it up. -

2 The worming, you confirmed through your assessment

3 of the situation that the horse had been recently

4 wormed.

5 A. Right, that’s what they told me.

6 Q. And did you have a reason to doubt that?

7 A. Not necessarily. I mean, I try to take people at their

8 word. They didn’t show me the dewormer box or anything

9 like that, so I can’t verify that they did.

10 Q. And worming medication is something that can be bought

11 at a feed store like Reber Ranch?

12 A. Yes.

13 Q. And a person doesn’t have to have a vet come in, they

14 can do it themselves if they want to do that?

15 A. Yes.

16 Q, And the way that you ended up recommending things when

17 you left was they get this other more comprehensive

18 form of worming food and apply that or give that to the

19 horse?

20 A. I did.

21 Q. Okay. And that’s something they would have given the

22 horse themselves; is that true?

23 A. Yes. It was another over—the—counter medication they

24 could pick up at a feed store. It was just a more

25 specific one.
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1 Q. So the recommendation that you made is another

2 over—the—counter medication?

3 A Yes.

4 Q. ItTs not some prescribed medication?

5 A No.

6 Q Now, did you carry that worm medication in your

7 vehicle, your mobile unit?

8 A. No.

9 Q. You don’t carry worming medication with you?

10 A. I don’t routinely because I’m just a single-doctor

11 practice so I can’t buy enough of it to get a good deal

12 on it. It’s cheaper for people to usually buy it at

13 the feed store.

14 Q. So then when you left the residence of Mr. Markley, is

15 it accurate to say that when you left you thought that

16 what should occur was they should worm the horse and

17 make an adjustment to the type of feed that was being

18 fed?

19 A. Yes.

20 THE COURT: Counsel, it’s 12 o’clock. So we’re

21 going to go ahead and take our noon recess.

22 Ladies and gentlemen, 1:30, floor three.

23 (JURY NOT PRESENT IN THE COURTROOM.)

24 THE COURT: All right. We’ll be in recess.

25 (LUNCH RECESS.)
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1 (JURY PRESENT IN THE COURTROOM.)

2 THE COURT: Please be seated.

3 You may proceed.

4 MR. TARVIN: Thank you,your Honor. No more

5 questions.

6 THE COURT: All right.

7 MS. HOLMGREN: Thank you, your Honor.

8

9 REDIRECT EXAMINATION

10 BY MS. HOLMGREN:

11 Q. Dr. Stewart, just briefly. You had talked about how

12 Officer Westberg was present when you examined the

13 horse. And thinking back to that day, is that correct?

14 A. No, I was thinking about it, and I remember because I

15 was talking to Mr. Markley on the phone -- or I was
L,c4A

16 ã1king to him in person and thenwe were talking about

17 Officer Westberg because he knew her from the day

18 before, and I think we called her on the phone. So I

19 just was only talking to her on the phone and then I

20 think I handed the phone to him and he talked to her or

21 he called her on her phone or, something. So she wasn’t

22 there I don’t think. I think we just did it all over

23 the phone.

24 Q. Okay. And were Cherish Thomas and Jason Markley

25 present for the both of your exams?
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1 A. No, I mostly remember Mr. Markley being there.

2 Q. Okay. Were you in contact with Ms. Thomas at the

3 beginning when you were speaking to her about the

4 horses?

5 A. That’s what I was trying to remember. I know she

6 wasn’t there for most of it, but the kids were there.

7 I think that she was in the house for some of it. She

8 was definitely there for part of it, but I think most

9 of it was just me and Mr. Markley out in the driveway

10 with Alex.

11 Q. Okay. And when you talked about how they had -- they

12 explained to you that they had purchased the horses

13 recently. Did they give you a specific time frame?

14 A. Well, apparently, they did because I was reading in my

15 notes that I wrote January, so it would have been four

16 months before.

17 Q. Okay. Prior to your visit?

18 A. Right.

19 Q. Okay. And when you talked about other internal issues

20 that can sometimes cause a horse to have difficulty

21 absorbing calories and absorbing fo9d nd you talked
l437

22 about liver failure Are thOse conditions that would

23 show themselves over time if they weren’t specifically

24 tested for?

25 A. Yes, usually something else would show up like liver
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1 failure turns the whites of your eyes will turn

2 yellow, and kidney failure makes them drink a lot of

3 water and pee a lot and start not wanting to eat and

4 stuff like that. So they will —— once they get bad

5 enough, they’ll start showing other symptoms.

6 Q. Okay. So in your time with Alex in the scheme of

7 things was relatively brief?

8 A. Right, I just met him that one day. I didn’t see him

9 again before or after that one day.

10 Q. All right. And you said —— you testified before that

11 you had been there about an hour; is that correct?

12 A. Probably. That’s usually about how long I spend on

13 calls.

14 Q. Okay. And the report that you’ve been referencing, you

15 wrote that while you were still there?

16 A. Yes.

17 Q. And you completed it while you were still there?

18 A.. Yes.

19 Q.. And gave a copy to the tenants?

20 A. Yes.

21 Q. And we’ve had some other testimony regarding

22 information that the defendants had given you about

23 things that they had tried, different kinds of food

24 that they had tried?

25 A, Uh-huh.
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1 Q. I’m sorry?

2 A. Right, sorry, yes.

3 Q. Okay. And did you see any of that other type of food

4 near Alex or on the property?

5 A. No, I don’t remember seeing any of the food there at

6 the time, just that they talked about having tried it

7 in the past.

8 Q. And actually one of those foods was a food that you had

9 recommended, alfalfa?

10 A. Yes, I think they had I don’t remember what they had

11 said as far as what they tried to for hay types, but

12 the alfalfa pellets that I had referenced in my notes,

13 I often will recommend people feed alfalfa pellets

14 mixed in with grain because it is a good calorie

15 source.

16 Q. Okay. And did you see any alfalfa pellets when you

17 were there at their home?

18 A. No.

19 Q. I have nothing further. Thank you.

20 MR. PICULELL: A few questions based upon that.

21

22 RECROSS-EXAMINATION

23 BY MR. PICULELL:

24 Q. Ma’am, you said this morning that you didn’t look for

25 the food. So did you look for the, good and see alfalfa
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1 or other types of hay, or did you not look for food?

2 A I dont remember saying I didntt look for the food

3 just ——“I said I ——

4 Q. I asked you if you took any effort to determine if

5 there was a quantity of food there, and you said no.

6 Now, you’re looking for food and not seeing alfalfa?

7 A. No, I just -— I mean, I didn’t look to see exactly how

8 much they were being fed every day. I saw the food

9 that they had on site was local hay. I don’t recall

10 seeing any other grains or hay pellets or supplements

11 on the property at the time or

12 Q. Well, I specifically asked you whether you looked to

13 determine if there’s any feed there, and you said no.

14 So now you’re saying that you did look to determine if

15 there was feed there?

16 A. I guess I don’t remember saying I didn’t look for food,

17 so I’m not sure what I said.

18 Q. Okay. Okay. And this morning I probably asked you

19 maybe ten different questions about the presence of the

20 Animal Control officer, and so now after the recess

21 you’re saying that that person wasn’t there at all; is

22 that right?

23 A. That’s fair, you’re right, I screwed that one up. I

24 couldn’t remember correctly because I remembered

25 talking to her about it, and so I was originally
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1 thinking that I had spoken to her because she was

2 there, she knew the property and had been there before,

3 but then was thinking about it and trying to figure out

4 the timeline of things and it was all just by phone.

5 She called me the day before and then I called her when

6 I was there because she couldn’t make it.

7 Q. So all those questions were answered incorrectly this

8 morning because she was never there?

9 A. I hope not. I hope I answered them correctly as far as

10 the conversation I had with her, whether it was in

11 person or over the phone.

12 Q. Right, but you described that person as —— in fact, you

13 volunteered that the person was physically there during

14 the examination, and now that’s not accurate. How did

15 you discover this? During the recess, did you talk to

16 the prosecutor or talk to the Animal Control officer to

17 refresh your memory?

18 A. I just was trying to remember. I mean, they were both

19 out there. I’ve been trying to remember the last year

20 and a half what exactly happened, but

21 Q. So did you talk to the Animal Control officer about

22 whether she was there today?

23 A. I didn’t talk to her about -— no, I was talking to the

24 prosecutor about whether -— about trying to remember

25 whether she was —- how things went and making sure that
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1 I didn’t screw anything up. And so then I was thinking

2 about it and I thought I don’t think that she was

3 there, I talked to her on the phone, so.

4 Q. Did the prosecutor refresh your recollection that she

5 wasn’t there?

6 A. I don’t know how it was worded exactly.

7 Q. Was the Animal Control officer in your presence when

8 you were having this discussion today?

9 A. No.

10 Q. Okay. But for sure she was there on the telephone, you

11 just talked to her now briefly?

12 A. That’s how I think it went down now.

13 Q. Okay. That’s how you think it went down?
I‘

14 A. ‘I work with the Animal Control officers on various

15 cases and I think I just can’t remember which ones

16 they’re actually present for and which ones I’m talking

17 to them on the phone about.
-4 -

18 Q. Okay. But we’re concerned with the ——

19 A. I understand. I understand. I’m changing my testimony

20 to I think it was on the phone because that’s how I

21 think it went. I don’t want to be lying to you.

22 That’s how I think it went.

23 Q. Okay. Now, the prosecutor just asked you as well as to

24 whether certain conditions will reveal themselves over

25 time, mainly liver disease, kidney disease, correct?
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1 A. Correct.

2 Q. And you indicated to Mr. Markley that those were

3 conditions that needed to be assessed, correct?

4 A. I said that they could be assessed on bloodwork, that’s

5 how you would look for them.

6 Q, Okay.

7 A. You can’t make a diagnosis of kidney failure without

8 bloodwork.

9 Q. Okay. As well as the absorption issue, correct, those

10 three things?

11 A. Those are the --

12 Q. Those are the three things that you testified this

13 morning that were in your report that you recommended

14 to Mr. Markley that he check for: Liver disease,

15 kidney disease and the absorption issue, correct?

16 A. Correct.

17 Q. Okay.

18 MR. PICULELL: No further questions.

19 THE CCtJT: Very briefly, your HonorS

20

21 FURTHER REDIRECT EXAMINATION

22 BY MS. HOLMGREN:

23 Q. Dr. Stewart, did we talk out in the hallway after your

24 initial testimony?

25 A. Yes, before lunch?



STEWART — Further Redirect 94

1 Q. Yes. Did I indicate that I would ask you on redirect

2 more specifics about whether or not Officer Westberg

3 was present or not present?

4 A. Yes, that1s right.

5 Q. Yes. Did I indicate to you whether or not she was

6 there or was not there?

7 MR.-P±±r: Objection; self—serving.

8 THE COURT: Overruled.

9 Q. Did I indicate to you what to say or how to testify or

10 the facts of the case?

11 MR. PICULELL: Same objection.

12 THE COURT: Overruled.

13 I’m sorry, could you --

A; No, that’s how you asked me was
—— LJ

16 FURTHER RECROSS-EXAMINATION

17 BY MR. PICULELL:

18 Q. So the prosecuting attOrney said to you I’m going to

19 ask you additional questions upon whether that person

20 was present or not, and that alightened (sic) in your

21 thoughts that that person may not have been present,

22 right?

23 A. Right.

24 Q. Okay.

25 A. Well, when I was sitting here talking about it, I was
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1 trying to picture whether she was standing there or

2 not, and I couldn’t picture her, but I remembered

3 talking to her, so I was trying to figure out how that

4 all meshed up in my head. And so then when she said

5 that she was going to ask me about it, then I was like,

6 oh, that’s why I was talking to her, but I didn’t

7 remember seeing her is because I was just talking to

8 her on the phone.

9 Q, Thank you.

10 THE COURT: Anything else? May this witness be

11 excused?

12 MS. HOLMGREN: Yes.

13 THE COURT: You are excused. Thank you.

14 You may call your next witness.

15 MS. HOLMGREN: Thank you, your Honor. The State

16 would call Officer Jenee Westberg.

17 (JENEE WESTBERG SWORN.)

18

19 DIRECT EXAMINATION

20 BY MS. HOLMGREN:

21 Q. Officer Westberg, could you please state your first and

22 last name ad spell your last name for the record.

23 A. Jenee Westberg, W—e—s—t—b-e—r—g.

24 Q. Okay. And what is your current occupation?

25 A. Animal Control officer.
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1 Q. Okay. And how long have you been with Animal Control?

2 A. Approximately 11 years.

3 Q. And prior to becoming an Animal Control officer, did

4 you have personal experience with animals?

5 A. Yeah, I’ve been an animal owner all my life. I’ve had

6 just about every kind of animal there is. Horses and

7 dogs and cats.

8 Q. Do you currently own any horses?

9 A. I do. I have three.

10 Q. Okay. And what are the ages?

11 MR. PICULELL: Objection; relevance.

12 THE COURT: Overruled.

13 A. I have a nine—year—old, a three-year—old and a

14 40—year—old.
.

15 Q. Okay Thank you. And talking about your experience

16 with Animal Control, what is a welfare check?

17 A. It can range from —— just basically we go out to check

18 the welfare of an animal. So it could be on any kind

19 of an animal just to check to see if it’s —- you know,

20 if its welfare is okay.
Q k \\-

21 Q. .l-l rigl-rt. And typically what prompts a welfare check?

22 A. Somebody will call in and either do an anonymous

23 complaint or a complaint where they file an actual

24 complaint and a written statement.

25 Q. Is that what occurred in this case with Ms. Thomas and
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1 Mr. Markley?

2 A. This case, there had been two calls that came in, I

3 believe, during the course of a week, and neither of

4 the subjects wanted to do an actual signed statement.

5 They just wanted us to go out and check on the horse.

6 Q. Is that what you did?

7 A. Yes.

8 Q. Okay. And when did you do that?

9 A. I believe it was April 8, 2011.

10 Q. Okay. And where do Ms. Thomas and Mr. Markley live?

11 A. They live I believe it’s Auburn now, but it’s kind of

12 Kent/Auburnish area. The area used to be Kent, so.

13 Q. And is it in King County, Washington?

14 A. Yes,—i-t i&

15 Q. And on the day in question, were you dressed in

16 uniform?

17 A. Yes, ma’arn.

18 Q. And were you dressed as you are dressed today?

19 A Either this uniform or I have a black jumpsuit that’s

20 got the same badges and kind of stuff on it.

21 Q, Okay.

22 MS. HOLMGREN: Your Honor, with the court’s

23 permission, if I cOuld have the witness step down.
IV\(\ )j\tJ Yt ftJ( fj( J7

24 THE COURT: You may.
cJ’ L \

25 Q Can you come down and stand in front of the jury, and
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1 if you could just kind of point out the markings I know

2 that you have. A badge?

3 A. I have a badge. And I usually carry a radios

I r 1ç
4 [INAUDIBLE). -)

5 Q. Okay And the tad±o —9
‘- +tUtL

6 A. Has a walkie—talkie where the talkie part comes up here

7 and attaches right there.

8 Q. Okay. And so your name is indicated and you also have

9 two patches?

10 A. Yes. My coat has an Animal Control patch on that, too.

11 Q. Okay. Thank you.

12 And on this date, April 8th, were you driving an

13 Animal Control vehicle?

14 A. Yes.

15 Q. And can you describe that, please.

16 A. It’s a blue truck with a white box on the back. It’s

17 got six compartments for dogs and then a box in the

18 back with a lift gate for —— we pick up the deceased

19 animals and we put those there.

20 Q. Okay. And is that car marked as well?

21 A. Down the back, it’s King County Animal Control, across

22 the back in huge letters. And on the sides it’s got

23 the King County emblem and then it says Records &

24 Licensing, Executive Services, and Animal Control.

25 Q. Okay.
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1 A. And Official Use Only.

2 Q. Okay. Thank you.

3 And do you recall what time of day it was when you

4 went to the property?

5 A. I believe it was about almost 5 o’clock, so about 4:45,
3o..l’g

6 4:50, omthing like th.t.

7 Q. Okay. And how did you realize that you were at the

8 right property?

9 A. I saw a horse go across the driveway and then it was

10 behind a minivan in the driveway, but I could see its

11 backbone sticking up. It was clearly thin.

I rbo’ l?
12 Q. .Oka.y-1J Arid dd lhat, what you could tell from the horse

13 at that point, did that match the description that had

14 been previously given?

15 A. Yes, it was a brown-colored horse.

16 Q. ay% And where were you when you first saw the horse?

17 A. In my truck outside of the driveway.

18 Q And when did you get out of your truck’

19 A Not until after both ‘andJoname outsde

20 to the gate.

21 Q. And you’re speaking of the defendant?

22 A. Correct.

23 Q. And are they in the courtroom today?

24 A. ,

25 Q. Okay.
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1 MS. HOLMGREN: Let the record reflect that the

2 witness has identified the defendants.

3 Q. And did you speak with both Ms. Thomas and Mr. Markley?

4 A. Yes, I did.

5 Q. All right. Now, before you spoke to the defendants,

6 did you make any other observations about the horse?
— cI

7 You hat you noticed its backbone. Did you

8 see anything else that caused you to be concerned?

9 A. Yeah, it was actually on the backbone you could see

10 each individual vertebra sticking up and the ribs

11 looked like they were almost concave. The skin

12 concaved in between each rib. And the flank was sunken

13 which is the area behind where the hair goes up on a

14 horse. Its the area where they hold their water. So

15 it looked sunken and the hip bones were protruding

16 outward.

17 Q. Okay. And did this cause you to be concerned? TflOft
18 A. Yes. e-s-.

19 Q. And why is that?

20 A. Because it was emaciated. It was clearly emaciated.
Qjcc

21 • Q. LWhen you had contact with the defendants, did you

22 introduce yourself?

23 A. Yes, I did.

24 Q. And what did you say?

25 A. I let them know that I was from Animal Control and that
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1 I was there for a welfare check on a horse that was

2 thin, underweight, and there was some concern with it.

3 Q. Okay. And how did they respond?

4 A. They told me that they were the owner of the horse --

5 or they said horses. They had gotten the two horses

6 from Craigslist just a few months prior and —— yeah, so

7 that’s it.

8 Q. Okay. And do you recall who -- did either one of them

9 say that I’m the owner of the horse or did they

10 indicate that together; how did they indicate that?

11 A. It was indicated together. I mean, they both talked,

12 but I believe that Cherish was telling me that, you

13 know, they had gotten it off Craigslist and they

14 thought it would be fun to ude-Up and down the

15 driveway on a horse, so.

16 Q. Okay. And did she indicate the time frame when they

17 had purchased the horses?

18 A. They didn’t know exactly, but they said sometime after

19 Christmas.

20 Q. Okay. And did you ever ask them where they had

21 purchased the horse from?

22 A. Yeah, I did. They got it from Craigslist, but neither

23 one of them could remember exactly where the owner was

24 located, the person they got it from. I believe Jason

25 thought it was maybe the Yelm area.
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1 Q. And they didn’t give you a specific location?

2 A. No.

3 Q, Did they give you a name of the person they purchased

4 the horse from?

5 A. No, ma’am.

6 Q. Okay. And during this initial conversation with the

7 defendants, what was their demeanor?

8 A. They were friendly. They were just, you know,

9 volunteering information on the horses.

10 Q. Okay.

11 A. Cooperative would be a good word.

12 Q. And did you ever ask them in your initial conversation

13 about their prior experience with horses?

14 A. We got into that conversation. I don’t know if it was

15 right when I first got there, but, yeah, I did learn

16 that they had never had horses before, that this was

17 their first experience with horses.

18 Q. Okay. And do you recall who said that?

19 A. I don’t recall. I think it might have been Jason, but

20 I’m not sure.

21 Q. Okay. And did you write a report?

22 A. I did.

23 Q. Would reviewing that report help refresh your

24 recollection as to -—

25 A. Probably.
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1 Q. Okay. And showing you what has been previously marked

2 as State’s Exhibit 20, do you recognize that?

3 A. Ido.

4 Q. Okay. If you could just take a brief moment to refresh

5 your recollection.

6 A. (Witness complies.)

7 Markley. Markley had stated that.

8 Q. And I apologize, can you say again what he had stated.

9 A. Oh, that they hd no horse knowledge, previous horse

10 knowledge, that they had never had horses before.

11 Q. Okay. Thank you.

12 And when you were standing at the gate, did you have

13 any physical contact with the horse?

14 A. After the horse came over and nudged his face up —-

15 nudged the gate and then put his head over, I reached

16 out and touched his face.

17 Q. Okay. And what were your physical impressions after

18 touching the horse?

19 A. It was quite disturbing. His bones were -— on a

20 horse’s face when you normally touch them, you can feel

21 muscle and it’s kind of —— it’s not squishy, but it’s

22 —— you don’t feel bones that, you know, stand out, and

23 I could feel his entire skull, his head.

24 Q. And when you were closer in proximity to the horse,

25 could you see anything that you could identify as being
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1 fat or muscle stores?

2 A. No. No.

3 Q. After coming onto the property and speaking with the

4 defendants, did you also take photographs of the horse?

5 A. Idid.

6 Q. Officer Westberg, I’m showing you what’s been marked

7 State’s Exhibits 1 through 4. And can you briefly look

8 at those four photographs.

9 A. (Witness complies.)

10 Q. And are those the photographs that you took that day?

11 A. Yes, they are.

12 Q. And do those fairly and accurately represent the horse

13 as you saw him on April 8, 2011?

14 A. Yes, they do.

15 MS. HOLMGREN: And the State would move to admit

16 those, State’s Exhibits 1, 2, 3 and 4.

17 THE COURT: Any objection?

18 MR. PICULELL: No objection.

19 THE COURT: Admitted.

20 MS. HOLMGREN: Your Honor, if I may publish to the

21 jury?

22 THE COURT: You may.

23 Q. Officer Westberg, I’m also showing you what has been

24 previously marked and admitted as State’s Exhibit No.

25 14. Did you also take that photograph?
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1 A. Yes, I did.

2 Q. And do you recall when that photograph was taken?

3 A. That was at Reber Ranch after we had moved the horses.

4 Q. Okay. And is that the same horse in the same

5 photographs that you just viewed?

6 A. Yes.

7 Q.Okay. And why did you take photographs of Alex?

B A. To document what he looked like andfor the case.

9 Q. And did you perform an exam of Alex?

10 A. An exam as far as his body condition.

11 Q. Okay. And talking about body condition, what scale do

12 you use to determine that condition?

13 A. The Henneke scale.

14 Q. Have you been trained to use that?

15 A. I have.

16 Q. And why do you use that particular grading scale?

17 A. It’s the same grading scale that everybody uses

18 nationwide. It’s just to —- it’s just to find the

19 overall condition, body condition of the horse.

20 Q. And when you’re grading a horse, what specific areas do

21 you focus on?

22 A. We start with the neck, the withers, the loin, the tail

23 base or the tailbone and the shoulder area and the

24 ribs.

25 Q. Okay. And what is the Henneke scale; what is the
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1 range?

2 A. 1 through 9.

3 Q. And what number usually classifies a healthy horse?

4 A. 5 to 6.

5 Q. And in this case what grade did you have for Alex?

6 A. A1.2.

7 Q. And what does 1.2 signify?

8 A. Emaciated.

9 Q. Okay. Once you were measuring Alex, did you have an

10 opportunity to observe the conditions where he was

11 living?

12 A. Yes, I did.

13 Q. And what were those conditions like?

14 A. He was separated from the other horse so he could get

15 more food. His only shelter was a carport area. It

16 didn’t have any sides, it just had a roof. And when I

17 was standing there, I could smell like oil or, you

18 know, kind of motor oil, the old, greasy kind of smell

19 from if you had a mechanic shop.

20 Q. And did you make any observations of the food or water

21 that Alex had available?

22 A. His food was local grass hay, which is —— horses can’t

23 really maintain on that alone, especially in his

24 condition.

25 Q. Okay. And could you tell whether he had any water
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1 available?

2 A. You know, I don’t recall. I’m assuming that he did

3 because I didn’t put it in my report, but I don’t

4 recall.

5 Q And I’m talking specifically about local hay. What are

6 the varieties of food available for horses, for people

7 who don’t know that much about horses?

8 A. Right You could go to the feed store and you can get

9 —— you can’t get local hay at the feed store. So if

10 you go to the feed store, you’re going to get something

11 that’s high—quality hay, meaning it’s going to have

12 more protein content to it so they can survive on it

13 more. It’s a lot more expensive.

14 The local hay is hay that’s grown here in Washington

15 locally, and we don’t get —— in Western Washington our

16 sun doesn’t come out enough and we just don’t —— our

17 hay doesn’t produce —- we just don’t get very good hay.

18 So, I mean, a horse can eat that all the time and not

19 get sick from overfeeding, but they can’t just live on

20 that alone.

21 Q. Okay. And did you have conversations with either Ms.

22 Thomas or Mr. Markley regarding the hay that they were

23 feeding Alex?

24 A. I did.

25 Q. And do you recall who you were having that conversation
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1 with?

2 A. Mr. Markley told me that he had bought hay from a

3 fai’rner in Enumclaw because it was cheaper and that he

4 had originally gone to Reber, it was more expensive, so

5 he could feed 12 -- or two bales of hay from the farmer

6 and it would be $12 a week versus expensive stuff,

7 which I don’t know how much it was at that point,

8 but it’s usually significantly different.

9 Q. Okay. And talking about Reber Ranch. How far away was

10 Reber Ranch?

11 A. About a mile.
fk i

12 Q. ‘Aside from hay, are there supplements that you can give

13 a horse?

14 A. Yes, there’s all kinds of supplements out there.

15 Q. Okay. And can you give us just a few examples of the

16 most common kinds.

17 A. Beet pulp is probably the most common as far as low

18 cost. A lot of people feed that. Senior Equine for

19 older horses. Alfalfa pellets, timothy pellets.

20 Q. Did you talk to Ms. Thomas or Mr. Markley about those

21 alternatives?

22 A. They had said that they had tried beet pulp for a

23 while. They had been recommended that by the

24 horseshoer and the horse got diarrhea from it, so they

25 discontinued giving that.
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1 Q. Right. And when you were present looking at the food,

2 did you see anything available to Alex other than local

3 hay?

4 A. No.

5 Q. Okay. Was there another horse on the property?

6 A. There was.

7 Q. And did you examine him?

8 A. I looked at him from a distance. I mean, I think later

9 on in the —— during my visit there, not right at first,

10 but later on, they brought him over closer to me, but

11 he wasn’t of any concern, he was a good weight.

12 Q. Do you recall how far away he was from you or

13 A. I’m terrible at distance. Maybe from here to on the

14 other side of those doors out there in the hallway.

15 Q, Okay. So the length of the courtroom?

16 A. Yeah.

17 Q. But you could tell from that distance that in terms of

18 his weight he appeared to be okay?

19 A. He appeared to be okay. I verified it later on, but,

20 yeah.

21 Q. Okay. And in your conversations with Ms. Thomas and

22 Mr. Markley, you had said that it was kind of a mutual

23 conversation. Were they both present during your

24 entire time at their home?

25 A. Yes.
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1 ‘ Okay And was one of them doing more of the talking,

2 was it an equal conversation; how would you describe

3 it?

4 A. It was pretty equal I would say.

5 Q. Okay. Amongst all parties?

6 A. Yes.

7 Q. Okay. And specifically did Cherish Thomas ever

8 indicate to you that she had a prior concern regarding

9 Alex’s condition?

10 A. That I don’t recall. I know that they had increased

11 the food because he had gotten —— his condition had

12 looked like it had gotten worse.

13 Q. Okay.

14 A. Yeah, I’d have to look at my report. I can’t remember

15 exactly.

16 Q. Okay. Why don’t you take a moment to refresh your

17 recollection.

18 A. Okay. (Witness complies.)

19 No, it was Jason, I guess. Jason had increased the

20 food at first.

21 Q. And he indicated to you why he had increased the food?

22 A. Because the horse started looking thinner or worse.

23 Q. And you had mentioned before that they had tried beet

24 pulp?

25 A. Uh-huh.
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1 Q. And why again did you say that they tried beet pulp?

2 A. The farrier had came out to do the shoes.

3 Q. I’m sorry, if you could explain a little bit for those

4 who don’t know about horses, if you could explain what

5 a farrier is.

6 A. Oh, okay. A farrier is the person that comes out and

7 trims and hooves and places shoes on a horse so you can

8 ride him with comfort.

9 Q, And what had occurred to have them try beet pulp?

10 A. He had come out and he kept looking at the horse and he

11 had said that the horse was emaciated and he told them

12 that they should maybe try and give it some beet pulp

13 to put some weight on him.

14 Q. And who had told you that?

15 A. Cherish did.

16 Q, Okay. And did she indicate whether or not --

17 obviously, they took the recommendation and they had

18 tried beet pulp. Did she indicate whether or not she

19 understood the recommendation?

20 A. She didn’t know what the word “emaciated” meant is what

21 she said.

22 Q Okay. And after you had examined the horse, did you

23 contact the vet?

24 A. Yeah, I tried several vets. They didn’t —— excuse me.

25 They didn’t have a veterinarian because they were
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1 first-time horse owners and they hadn’t had any of them

2 examined, so I tried several vets to try and get one

3 out that day.

4 Q. And when you say “several.” For your resources as the

5 Animal Control officer, do you have —-

6 A. We have three livestock vets in the area and that’s

7 about it.

8 Q. Okay. And to your knowledge, are they under employment

9 with Animal Control?

10 A. No.

11 Q. No. And so those are just the people you use as a

12 reference?

13 A. They’re just the —— yeah, they’re the only livestock

14 vets that there are in the area.

15 Q. Okay. And so who did you end up getting in touch with?

16 A. Dr. Heather Stewart.

17 Q. Okay. And you said that you tried other vets prior to

18 calling Dr. Stewart?

19 A. I tried Northwest Equine as well as Dr. Hobbdorr

20 (phonetic), and I can’t remember the name of his —-

21 it’s a mobile vet, but I can’t remember the name of it.

22 Maybe Rainier Animal Services or something like that.
v 4ik z

23 Q. Okay. And so”you were able to get in touch with Dr.

24 Stewart?

25 A. Yes.



WESTBERG — Direct 113

1 Q. Was she able to come that day?

2 A. No.

3 Q. And did you make arrangements with her to come the

4 following day?

5 A. Yes, we scheduled an appointment for 10 o’clock the

6 next day.

7 Q, Okay. And what was the defendants’ reaction in terms

8 of you calling a vet to come and examine Alex?

9 A, They agreed. I mean, this was a conversation we both

10 —— we all had together and the horse needed to be seen

11 by a vet and they agreed. I don’t know that they were

12 -- they knew that they needed to be that concerned

13 until I let them know that they needed to be that

14 concerned because he was in pretty bad shape. But,

15 yeah, they agreed.

16 Q. Okay. And the examination, to your knowledge, took

17 place the next day?

18 A, Yes.

19 Q. And were you present for the exam?

20 A. No.

21 Q. Okay. Did you have follow-up conversations with Dr.

22 Stewart?

23 A. I did.

24 Q. Okay. And were any recommendations given over the

25 phone from Dr. Stewart in regards to immediate
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1 assistance for Alex?

2 A. Yeah, you know, I let her know what kind of food was

3 available and what the horse had available for him, and

4 so she recommended that we go grab some timothy hay,

5 something with more protein content in it and feed him

6 that until she could get out the next morning.

7 Q. Okay. And did you do that?

8 A. Yes.

9 Q. And who came with you?

10 A. Cherish did.

11 Q. Okay. And did you go in one vehicle, in two separate

12 vehicles?

13 A. Well, my truck was blocking the whole driveway, so I

14 drove my truck and Cherish drove her car, and then I

15 helped the employees load the hay. I picked out some

16 timothy that wasn’t really high—quality because we

17 didn’t want to give him an upset stomach as well, but

18 something that was more than what -- or it just depends

19 on like the green —— if the hay is really, really

20 green, then it’s really, really rich, and if it’s a

21 little bit less green then it’s not as rich, so I

22 helped the employee while she paid for it.

23 Q. Okay. So Ms. Thomas paid for the hay?

24 A. Yes.

25 Q. Okay. And you talked a little bit about being able to
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1 identify different kinds of hay on sight. Is that

2 fairly common in terms of your experience with horses?

3 A. I guess. I mean, yeah, I’ve been dealing with hay for

4 33 years or something like that, so.

5 Q. And do you have to physically like go up and touch it

6 and examine it to understand what kind of quality it

7 is?

8 A. You can actually look at it and see, yeah.

9 Q. So did you then return to the home after that hay had

10 been purchased?

11 A. Yes.

12 Q. Okay. And were you able to observe Alex’s response to

13 that hay?

14 A. Yeah.

15 Q. Can you describe that.

16 A. I mixed it with some of the old hay that they had, and

17 he didn’t -- the minute he got the old hay in his mouth

18 he just opened his mouth and let it fall back out and

19 put some of the new hay back in there. He was

20 impressed with the new hay, but he didn’t want the old

21 hay after that.

22JQ. -Q4ay. And did he continue to eat while you were there?

23 A. Yes.

24 Q. Okay. And could you estimate the length of time that

25 you were there with Mr. Markley and Ms. Thomas?
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1 A. Well, I mean, Reber either closes at like 5:30 or 6:00

2 or something like that, so maybe an hour, hour and a

3 half at the most.

4 Q. And did their demeanor at any time during ybur exchange

5 with them change?

6 A. No.

7 Q. And when you left the property, did you give either of

8 them your contact information?

9 A. Yes.

10 Q. And why was that?

11 A. So they could contact me if they, you know, had any

12 questions, if they needed some help, some reference or

13 anything.

14 Q. And did you plan a next visit the next day or the day

15 after that?

16 A. I just planned to talk to the veterinarian after she

17 examined the horse and then, you know, we’d probably

18 wait a couple weeks to a month and then go back and

19 check the horse again, as long as they were doing what

20 the vet recommended.

21 Q. And were you concerned for Alex?

22 A. Yes, yes.

23 Q. And for any other reason other than his emaciated

24 state?

25 A No VHe didn’t have a proper shelter or enclosure, so
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1 that was kind of concerning because you need something

2 at least three sides to block the wind. A healthy

3 horse needs three sides to block the wind and then a

4 roof.

5 Q. Okay. And did you have contact the next day from Mr.

6 Markley?

7 A. Idid.

8 Q. And how did he contact you?

9 A. He called my cellphone.

10 Q. Okay. And what did he say?

11 A. He asked if there was if we had resources that could

12 assist them in placing the horses because they wanted

13 to get out from underneath them, basically. They

14 didn’t realize what they were getting into when they

15 got horses, and financially they didn’t think they

16 could afford to bring Alex back to health.

17 Q. Okay. And did you go back to the property?

18 A. I did.

19 Q. Okay. And was anyone else with you?

20 A. Yeah, Officer Wheatley went with rue.

21 Q. And did you go over some paperwork with Mr. Markley?

22 A. I did.

23 Q. I’m showing you what has been previously marked as

24 State’s Exhibit No. 19. Without stating specifically

25 what it is, do you recognize that paperwork?
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1 A. Ido.

2 Q. And is that paperwork in the same condition as it was

3 on April 9th when you were speaking with Mr. Markley?

4 A. Yes.

5 Q, Okay. Is that the paperwork that you went over with

6 him?

7 A. Yes.

8 Q. And did he sign that paperwork in your presence?

9 A. He did.

10 Q. Okay.

11 MS. HOLMGREN: Your Honor, the State would move to

12 admit State’s Exhibit No. 19.

13 MR. PICULELL: No objection.

14 MR. TARVIN: No objection.

15 THE COURT: Admitted.

16 MS. HOLMGREN: Okay.

17 Q. And if you can briefly describe this form.

18 A. Well, it’s got the case number at the top. The animal

19 record is the animal’s booking record. It’s got the

20 date, owner surrender with the underbiock of where the

21 animal was surrendered from, my name, my badge number,

22 and it’s an owner surrender form so it’s got that

23 horse’s name on there and the brief description of, you

24 now, the background of what the horse is. It’s a

25 25—year—old quarter horse, sorrel and white, male, and
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1 then down below its owner’s information, and I filled

2 all this out prior to getting there. So Jason Markley

3 and his address.

4 Q. And if you could briefly read the address into the

5 record.

6 A. Okay. 29341 — 140th Avenue Southeast, Auburn, 98092.

7 Q. Okay. And at the bottom of the form, is there an area

8 to indicate as to why someone is surrendering the

9 animal?

10 A. Yeah, the reason: Unable to care for properly.

11 Q. Okay. Thank you.

12 MS. HOLMGREN: Your Honor, if I may publish to the

13 jury.
, ?-‘t

14 THE COURT: You may.
CY

15 Q Officer Westberg, I have some additional photograp1

16 Did you also go to see Alex on the following day?

17 A. Yes.

18 Q. And did you also take photographs of him?

19 A. I did.

20 Q. Okay. If you could briefly review State’s Exhibit 5

21 through 13.

22 A. (Witness complies.)

23 Q. Okay. And in reviewing those exhibits, are those fair

24 and accurate representations of how Alex looked on the

25 day you took those photographs?
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1 A. Yes.

2 MS. HOLMGREN: Okay. Your Honor, the State would

3 move to admit State’s Exhibits 5 through 13.

4 MR. PICULELL: No objection.

5 MR. TARVIN: No objection.

6 THE COURT: Granted.

7 MS. HOLMGREN: And, your Honor, I do have electronic

8 versions rather than displaying those.

9 THE COURT: All right.

10 MS. HOLMGREN: If I may go and walk through Officer

11 Westberg with those photographs.

12 THE COURT: Certainly.
I

13 hoing ybu what ha ben nd dmitte.d as

14 State’s Exhibit No. 5. Can you explain why you took

15 the photograph from this angle?

16 A. You can see the shoulder bone ticking out here, right

17 there, and then the ribs concaving in.

18 ç Q. Okay. t. P’-’- --

19 A. As well as the backbone and the hips, too.

20 Q. Okay. And when talking about -- I’ll get another

21 photo. This has been admitted as State’s Exhibit 6.

22 Can you indicate why you took that photograph.

23 A. It’s close to the last one that I just explained. For

24 the same reason because you can see the -— it’s getting

25 the angle of the backbone, trying to get the backbone
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1 and the ribs.

2 Q. This is what has previously been marked and admitted as

3 State’s Exhibit No. 7. Why did you take this

4 photograph?

5 A. It’s not a very good photo.

6Q. Well, aside from --

7 A. Well, I was looking for the withers sticking up high

8 because the withers are standing up right here.
fr*q 4’4 — 1

9 Q. What are withers, for those of us who don’t know?

10 A. It’s just right at the beginning of the backbone

11 basically, right there, the wither area. And horses

12 oftentimes will have high withers, but not quite

13 sticking up like that with no meat on the bone.

14 Usually it will be rounded somewhat.

15 Q. Okay. And this is what has previously been marked and

16 admitted as State’s Exhibit No. 8. In this photograph,

17 why did you choose this particular angle?

18 A. I was looking at the backbone and his backbone here and

19 the hips sticking out right there.

20 Q. Okay. And what’s been previously marked as Exhibit No.

21 9, why did you take this photograph?

22 A. That’s the other horse.

23 Q. Okay. And why did you take this photograph?

24 A. Just to document that he was there and healthy and

25 bright and alert.
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1 Q. And State’s Exhibit No. 10 previously admitted, can you

2 explain why you took this photograph?

3 A. I’m sure I was trying to get the rump, how it was

4 concaved in, but it’s really hard to get it on photo,

5
0

6 Q nd specifically in the rump, can you point to what

7 you’re talking about.
‘

8 A. In here. T tailbone stuck up quite .a bit more, but

9 you just can’t see it in the pictures very well. And

10 the concave here and it’s sticking out and then his

11 . withers right there very high.
r e ‘L% 7_t\,

12 Q. Okay. And’ithis last photo that has been previously

13 marked and shown to the jury. This full—body shot, is

14 this of Alex?

15 A. That’s Alex, yes.

16 Q. Okay. And now talking a little bit about the Henneke

17 scale and its specific points that you look at, if you

18 could just demonstrate on the photograph and point to

19 where you ——

20 A. You score the neck here.

21 Q. Okay.

22 A. And you can feel the actual neck bones. If they’re

23 real emaciated, it’s the last place that they lose

24 their muscle mass when they’re starting to deteriorate

25 from starvation. The shoulder area, you’re looking
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1 right here behind. So the shoulder bone is sticking

2 out and sometimes horses will have that just from lack

3 of exercise. And here you actually pull up on the skin

4 and see if you can pinch anything. We were unable to

5 pinch anything on him. And the withers is right here.

6 There’s usually fact, I mean, like some horses, like a

7 thoroughbred will have high withers, but this kind of

8 horse could have high withers except that he didn’t

9 have any fat and you could feel the bones right up in

10 that area real easily. And you have to put your hands

11 on them to score them properly.

12 The ribs, you’re going right behind here, so right

13 there. And the further up you could see the ribs, so

14 the higher you can see the ribs the more emaciated the

15 horse is, so you can really see his ribs almost all the

16 way to his backbone. And this iste loin area. It’s

17 right above the If you put your hand on
-z :

18 it, and ifVyou can feel the bone and then all of the

19 vertebraes in there, then it’s pretty bad.

20 Here, the tail base, you grab actually right at the

21 base of the tail and if you can feel the foot bones and

22 pin bones and which I could feel them all (sic).

23 Q. Okay. Thank you.

24 MS. HOLMGREN: No further questions.

25 THE COURT: Please.
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1 MR. PICULELL: Thank you, your Honor.

2 THE COURT: Actually, Counsel, do you think this

3 would be a better time fbr the ——

4 MR PICULELL VIt’s 2 31, so r. j° ‘i H

5 THE COURT: All right. Ladies and gentlepen, we’re

6 going tO go ahead and take an afternoon 5-xninute j
C

7 recess.
(“v v

,, , •
)

8 (JURY NOT PRESENT IN. THE COURTROOM.)

9 THE COURT: All right. We’ll be in recess.

10 (RECESS.)

11 THE COURT: Please be seated.

12 MS. HOLMGREN: Thank you, your Honor. I just
2- -\‘ •

13 briefly wanted to address
—— W_ i; I “s

14 THE COURT: Everybody, sit down.

15 MS. HOLMGREN: —- pretrial motions about potential

16 for 404(b) evidence.

17 THE COURT: Correct.

18 MS. HOLMGREN: When I concluded my direct

19 examination, defense counsel had indicated they

20 wouldn’t intend, unless I opened the door -—

21 THE COURT: Correct.

22 MS. HOLMGREN: I had brief conversations with them.

23 They don’t believe any of that will come in now.

24 THE COURT: Okay.

25 MS. HOLMGREN: I just wanted to put that on the
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1 record.

2 THE COURT: Okay. One other thing I wanted to let

3 you know —— thank you very much —— before we begin,

4 just hang on there, we’re going to start tomorrow at

5 9:30, so I’m just going to give you a heads—up, okay?

6 And if I don’t cough this afternoon, I’m buying stock

7 in Mucinex because I’m telling you it’s working, so 0

8 Okay. Go ahead and bring the jurors in. (, (‘ z
4-L 0 ?V&’.\ Lc 4

9 (JURY PRESENT IN THE COURTROOM.Y4
:‘ C •

10 THE COURT: Please be seated, folks.

11 You may proceed.

12 MR. PICULELL: Thank you, your Honor.

13

14 CROSS-EXAMINATION

15 BY MR PICULELL

16 Q. Officer, you’-’- hcr& a report in response to this

17 instigation?

18 A. Yes, sir.

19 MR. PICULELL: If I may approach, your Honor?

20 THE COURT: You may.

21 Q. Handing you what has been marked Exhibit No. 20, is

22 that your report, ma’am?

23 A. Yes.

24 Q. Okay. Can you tell me in terms of the preparation of

25 that report anywhere you used the term “starvation.”
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1 A. I don’t believe that I put “starvation” in there.
:

2 Q. Did you put in that report any word or use the

3 term “neglect”?

4 A. No, sir.

5 Q. Anywhere in that report did you use the word “abuse”?
2; S6

6 A. No,_s-i

7 Q. Okay. Now, you had testified previously under oath in

8 this case, correct?

9 A. Yes, sir.

10 Q. And you indicated under oath that you were surprised

11 that charges were filed in this case, correct?

12 MR. PICULELL: Objection; relevance.

13 THE COURT: Overruled. She may answer the question.

14 A, Yes. ): I
15 Q. Okay. Your/testimony was under oath that you were kind

16 of shocked that criminal charges were filed, correct?

17 A. Yes.

18 Q. On April 8th, why did you not seize the animal?

19 A. The horse didn’t need to be seized on April 8th.

20 Q. Why not?

21 A. It just needed some food.

22 Q. ‘Id you testify previously that you didn’t seize th

23 animal or in response to that question that you were

24 not concerned about anyone being harmful or intent; do

25 you recall that testimony?
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1 A. Yes.

2 Q. Is that why you didn’t seize the animal?

3 A, I didn’t seize the animal because it didn’t need to be

4 seized that day.

5 Q. Okay. You left it in the care of Jason Markley,

6 correct?

7 A • Yc. q L
8 Q. Okay. And the prosecutor handed you Exhibit No. 19.

9 Do yo have Exhibit No. 19, Officer?
W; o qa ‘- .-o ‘-4

10 Im sorry, yea, ma’arn, I have it. ThanI you so

11 mu

12 MR. PICULELL: If I may approach again, your Honor?

13 THE COURT: Certainly.

14 Q. Now, I’m getting into two exhibits, the first one

15 Exhibit No. 19 and then 18, but if I could draw your

16 attention to 19 first. Could you identify that again

17 for the record.

18 A. Yes, it’s an owner surrender form.

19 Q. Okay. And that was the exhibit you had testified about

20 earlier in response to the prosecutor’s questions; is

21 that right?

22 A. Yes.

23 Q. Exhibit No. 18 has been handed to you. What is that?

24 A. That’s an owner surrender form.
OY Q,_. 52

25 Q. Okay. it different from 19?
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1 A. Yeah, slightly, uh-huh.

2 Q. Okay. And how is it different?

3 A. It’s a different horse.

4 Q. Different horse? And is it what you’re calling the

5 surrender form as well?

6 A. Yes.

7 Q. Okay. And what’ horse does it concern?

8 This one is for Hebrow or Hebow’ -\cvj

9 Q. And that was the other animal that was present at the

10 property, correct?

11 A. Yes.

12 Q. I think it was Exhibit No. 5 that you were shown a

13 picture of?

14 A, Yes.

15 Q. Okay. And that was that animal?

16 A. Yes.

17 Q. And that animal was also surrendered, correct?

18 A. Correct.

19 Q. Okay. Bringing your attention to Exhibit No. 19, at

20 the top of the form —— this is a King County Animal

21 Control form, correct?

22 A. Yes.

23 Q. At the top of the form, what does it say?

24 A. It says Animal Receiving form.

25 Q. Okay. And is there an indication of the incoming
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1 status of that animal?

2 A. Yes.
2_mt)ILI

3 Q frNow, who completes his form, does the person

4 surrderizg?4Ges Mr. Markley complete this form, or

i L.
5 ‘ did you, Officer” ‘ ‘

6 A. Idid,

7 Q. Okay. And what are the options in terms of the receipt

8 of the animal, in terms of the checked boxes?

9 A. Owner, stray, wildlife, DOA, trapped, return, at—large,

10 evidence, dangerous, injuries, cruelty, surrender,

11 sick, quarantine, euthanasia request, or humane

12 protective custody.

o1’uS
13 Q. fr So incoming statt,is, OQA, that means the animal is dead?

14 A. Correct.

15 Q. Is that box checked?

16 A. No.

17 Q. Next one, you went through those quickly, next one is

18 trapped, was the animal trapped?

19 A. No.

20 Q. Was it checked?

21 A. No.

22 Q. Return; what does that mean?

23 A. Like an adoption return.

24 Q. Was that checked?

25 A. No.
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1 Q. Next one, at-large, was that checked?

2 A. No.

3 Q, Next one, evidence, was that checked?

4 A. No.

5 Q. Next one, dangerous, was that checked?

6 A. No.

7 Q. Next one, injured, did you check that the animal was

8 injured?

9 A. No.

10 Q. Next box, cruelty, did you check cruelty?

11 A. No.

12 Q. Next box is surrender, did you check that one?

13 A. Yes.

14 Q. The next box, sick, did you check sick?

15 A. No.

16 Q. Next box, quarantine, did you check that?

17 A. No.

18 Q. Next box is what, euthanasia request, did you check

19 that?

20 A. No, sir.

21 Q. And then the final box that you could take to classify

22 the animal being surrendered is what?

23 A. Humane protective custody.

24 Q. Did you check that box?

25 A. No, sir.
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(,i1rc 7>
Fo

1 Q Okay And filled oiltLkhe surrender reasons, was

nfle —-- --‘-
2 that1you or Mr Markley’ i
3 A. That’s my handwriting. I did, I filled it out.

4 Q. And then he signed it?

5 A. Correct.

6 Q. Okay. On Exhibit No. 19, owner information, what does

7 the owner information say?

8 A. Well, it said Jason Markley, but Cherish Thomas was on

9 there as well, but it’s crossed out.

10 Q. And who crossed it out, you or ——

11 A. Jason did.

12 Jason did?

13 A. Uh-huh.

Ly jU(fj

14 ‘. Okay. Exhibit No. 18 —— I!m sorry yes, Exhibit No. 18

15 for the other horse. That was surrendered by Mr.

16 Markley simultaneously?

17 A. Yes.

18 Q. Okay. And this is the surrender form that you filled

19 out?

20 A. Yes.

21 MR. PICULELL: Move for admission of 18.

22 THE COURT: Any objection?

23 MS. HOLMGREN: No objection.

24 THE COURT: Admitted.

25 Q. Now, in terms of the animal receipt reasons, are they
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1 the same on this form as they are on 19?

2 A. Yes, sir.

3 Q. And what did you check here in terms of receiving that

4 horse?1 \i
.

5 A. Owner surrender.

6 Q. Okay. At the top there?

7 A. Yeah, owner surrender

8 Q. Anything else?

9 A. No.

10 Q. No cruelty?

11 A. No.

12 Q. No injured?

13 A. No.

14 Q. No sick?

15 A. No.

16 Q. No?

17 A. No.

18 Q. And no humane protective custody?

19 A. No, sir.

20 Q. Okay. Now, when you were on the property, you

21 indicated that you responded there -— you indicated you

22 responded there. This afternoon, you told the

23 prosecutor that your office received two calls from two

24 different persons. Do you recall testifying to that?

25 A. Yes, sir.
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1 Q. NOW, is that correct?
/

2 A. As far as I )cnoi, yes.

3 Q. How did you make that determination that it was two

4 different persons?

5 A. Because the screen had two different calls from two

6 different people.

7 Q. Are you sure?

8 A. That’s as far as I know, yes.

9 Q. When you say the screen, what do you mean; do you fill

10 out an activity card?

11 A. We have a dispatch screen that’s got all the different

12 calls on it.

13 Q. Okay. And you said that that person refused to

14 identify themselves, those people, plural, two people

15 refused to identify?

16 A They didn’t want not fill out an owner surrender or I

17 mean, sorry, they didn’t want to sign a complaint.

18 Q. Okay. So they did it. So that’s different from

19 identifying themselves. Do you know their name?

20 A. I don’t off the top of my head, no.

21 Q. Okay.

22 (DEFENDANTS’ EXHIBITS NOS. 25 AND 26 MARKED.)

23 Q. Thank you. So you put in your report that I handed

24 you, Exhibit No. 20, I think it was in the first

25 paragraph, that you received a call from two different
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1 persons indicating a potential problem with this

2 animal, correct?

3 A. Correct.

4 Q. Okay. And that’s what you testified to this afternoon?

5 A. Yes.

6 MR. PICtJLELL: May I approach, your Honor?

7 THE COURT: You may.

8 Q. Officer, I hand you 25 and 26. If I could ask you to

9 examine 25 and tell me if you recognize what that

10 document is.

11 A. •Yes.

12 Q. And what is that?

13 A. It’s two different case numbers for two different calls

14 for a welfare check on that hose.
‘

15 Q. Qkay.VSo 25 is two different case numbers, two

16 different calls?

17 A. Yeah, this was 2216 and this one is 2214.

.
18 Q. Okay. the reprting party -- I’m just talking

19 about Exhibit No. 25 now.

20 A. Okay.

21 Q. Who is the reporting party in Exhibit No. 25?

22 A. Ryan Stoker.

23 Q. Phone number?

24 A. 653—6793.

25 Q. Area code?
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1 A. Oh, 253.

2 Q. Okay. Say that number again, please, 253 —-

3 A. 653——

4 Q. 653 ——

5 A. —— 6793.

6 Q. -- 6793. And the time that call came in?

7 A. 4/1/2011 at 11:49 a.m.

8 Q. Okay. So April 1st at what time in the morning?

9 A. 11:49 a.m.

10 Q. Okay. Exhibit No. 26 --

11 A. Yes.

12 Q, -- can you tell me about that. Who is the caller

13 there?

14 A. It’s a Ryan Silver.

15 Q. Ryan Silver. What’s the phone number for Ryan Silver?

16 A. It’s the same phone number as the one on this one, so.

17 Q. Well, it’s actually not if you’ll look closely. It’s

18 different by a single digit, right?

19 A. Oh, it does, yes. It looks like the same number, but,

20 yeah.

21 Q. Yeah, different by a single digit and then the name is

22 changed just slightly, correct?

23 A. Yes.

24 Q. Okay. So it’s one person. Anybody else call it in

25 that you’re aware of?
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1 A. No.

2 Q. Did you ever go talk to that caller in your

3 investigation?

4 A. I don’t recall talking to that person, no.

5 Q. Okay. Now, when the horse was surrendered —- I don’t

6 think I heard any testimony after the horse was

7 surrendered —— what happened to the horse?

8 A. Where did the horse go?

9 Q. Yeah.

10 A. It went to Reber Ranch first, and then the following

11 Tuesday it was hauled to —— out to Snohomish. It’s

12 like a rehabilitation center for thin -- or for animals

13 in need, horses in need.

14 Q. Okay. And how did it get from the Markley residence?

15 A. We walked it.

16 Q. Okay. How far did you walk this horse; how far did you

17 walk this animal?

18 A. It’s about a mile.

19 Q. Okay. You made no indication in your report there was

20 any problems with the animal’s gait, correct?

21 A. Correct.

22 Q. Okay. You made no notation in your report there was

23 any problem with the animal walking this distance,

24 correct?

25 A. The only thing I noted was that I talked to the doctor
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1 about it prior to doing it.

2 Q. Okay.

3 A. And there was no problem doing it.

4 Q. And there was no problem?

5 A, Yeah.

6 Q. Okay. And in fact the doctor that you talked to, who

7 is that person; what is that persons name?

8 A. Dr. Heather Stewart.

9 Q. Okay. Do you note in your report that Dr. Stewart drew

10 some blood from the animal?

11 A. Yes.

12 Q. Okay. What do you say in your report about that blood?

13 A. That the blood results were going to be back the

14 following day.

15 Q. The following day. So the blood results from Dr.

16 Stewart were going to be back on 4/10?

17 A. No, I guess it would be on 4 —— yeah, 4/10, yes.

18 Q. Okay. So where did you put in your report you had

19 subsequent contact with Dr. Stewart?

20 A. I didnt. She sends in her report and everything is

21 compiled together.

22 Q. So who is the investigating officer in this case?

23 A. I am. I was.

24 Q. Who prepared this report?

25 A, I did.
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1 Q, Any other officer prepare an investigative report?

2 A. I do not believe so.

3 Q. Okay. So did you follow up with Dr. Stewart after she

4 submitted the blood test and said it would be back the

5 next day?

6 A. She submitted her report, but I didn’t actually read

7 over her report because the horse was already taken

8 care of.

9 Q. Okay. So you never read over the report because the

10 horse was taken care of?

11 A. Yes.

12 Q. So did she submit her blood results to you?

13 A. I never saw them.

14 Q. You never saw them? So as part of the compilation of

15 this entire case up until today, have you ever seen the

16 blood results from that blood draw that you indicate

17 Dr. Stewart took?

18 A. No.

19 Q. No? Okay. Now, what firm does Dr. Stewart belong to;

20 is that Mobile ——

21 A. Carousel Mobile Veterinary.

22 Q. Okay. Have you ever met Dr. Stewart in person?

23 A. Yes.

24 Q. Okay. When you were on the Markley property, did you

25 undertake to look for the quantity of hay that was
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1 present on the property?

2 A. No, they never took me back to show it to me.

3 Q. They never took you back to -— did you ask them?

4 A. Yes.

5 Q. You asked them to take you back to show you —-

6 A. I didn’t ask them to -—

7 Q. I’m sorry, ma’am. Only one of us can talk. You asked

8 them or you didn’t ask them?

9 A. I asked them if they had hay and they said yes.

10 Q. Okay. And so you didn’t ask to go look at it?

11 A. No, they brought it to me. .

or-
12 Q; Okay. What about hydration, did you take a look- the

13 hydration source?

14 A. Urn, I didn’t note it in my report and I honestly can’t

15 remember.

16 Q. Okay. Did you make any notation that the animal was

17 suffering from dehydration?

18 A. No.

19 Q. Any bruises on the animal?

20 A. Not that I could see.

21 Q. Broken bones?

22 A. No.

23 THE COURT: Counsel, can you give me five minutes?

24 Five minutes. ro c-’ flc

25 (RECESS.)



\(4,
WESTBERG - Cross 140

1 Q. SoVtthere’s no indication of a hydration source at all?

2 A, Well, I assume that there was one there. I’m sure I

3 checked to see if they had water available for them to

4 drink.

5 Q. Now, in terms of the local hay option, you indicated I

6 think in testimony today that Reber Ranch doesn’t sell

7 local hay?

8 A. Correct.

9 Q. Are you sure about that?

10 A. I’m pretty sure about that.

11 Q. Okay. Now, you indicated that Mr. Markley had said

12 that he went to another place to purchase hay bcause

13 it was less expensive, correct?

14 A. Yes.

15 Q. You could get more of it, correct?

16 A. Yes.

17 Q. Like Costco, you can go get more of something at a

18 cheaper price?

19 A. Right.

20 Q, Okay. He also indicated to you, I think you testified,

21 that he increased the feed when the animal’s condition

22 wasn’t improving, correct?

23 A. Yes.

24 Q, Okay. And the other animal that you saw there, there’s

25 no indication of any problems with that animal,
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1 correct?

2 A. Correct.

3 Q. Did you see any other animals on the property, any

4 goats or chickens or dogs?

5 A. I saw a dog just inside the house, but I didn’t ——

6 Q. Did you have any concern about the condition of that

7 animal? 2 .

8 A. No.

9 Q. Now, local grain can be\’s low as 4 percent, right?

10 A. Yes.

11 Q. And is 18 percent —- is there enhanced protein and

12 another 18 percent feed that you’re aware of?

13 A. Oh, there’s all different kinds of feed out there. Are

14 you talking grain or hay?

15 Q. Sure. In your opinion, what’s best if you’re going to

16 feed the horse?

17 A. In my opinion?

18 Q. Yes, your opinion.

19 A. I can tell you what I feed my horses. It just depends

20 on -- all of them are different. I mean, my

21 40—year—old horse gets local grass hay, but she gets

22 beet pulp, six pounds of it a day, 12 pounds of alfalfa

23 pellets and [INAUDIBLE] Super Supplement.

24 Q. Okay. And Mr. Markley had told you that he had -- in

25 addition to the local hay that he was also feeding this
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1 horse supplement, in fact, a beet supplement, correct?

2 A. He had tried beet pulp, yes, he said that.

3 Q. And so he Lold you that he had an adverse reaction when

4 he fed that beet pulp. The animal had diarrhea from

5 that so he discontinued that, correct?

6 A. Correct.

7 Q. Okay. Did he tell you any other supplements that he

8 attempted to use?

9 A. He had used something else, but he couldnt remember

10 the name of it.

11 Q. Okay. So there were multiple things that Mr. Markley

12 tried, correct?

13 A. Yes.

14 Q. Okay. Mr. Markley also told you that he utilized a

15 separation technique because the other horse was more

16 energetic and so he separated them at the time of

17 feeding, correct?

18 A. Yes, he said that the other horse was aggressive at

19 feeding time.

20 Q. Okay.

21 A. So he separated them.

22 Q. When you first encountered that horse that was

23 subsequently surrendered, you described him under oath

24 as bright, alert, friendly and had a lot of energy,

25 right?
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1 A. Correct.

2 Q, When did this matter become a criminal investigation?

3 A, I guess when I first originally maybe went there, I

4 guess.

5 Q. Do you think that? Did. you testify under oath when I

6 asked you that same question before, you said: I guess

7 when the horse started to gain weight, that’s when. So

8 what is it, ma’am, did it become a criminal

9 investigation at the time you went there or your

10 previous answer under oath?

11 A. Well, it wasn’t my decision to send it to the

12 prosecutor, so, and it never is.

13 Q. And that’s not my question.

14 A. Okay.

15 Q. My question is, when did this become a criminal

16 investigation? Previously, you answered: I guess when

17 the horse started to gain weight, that’s when. Are you

18 changing that statement that you made under oath,

19 ma’am?

20 A. I think that’swhen we decided to send it to the

21 prosecutor. It was probably a criminal investigation

22 when I went there in the first place.

23 Q. So when you went there, you were conducting a criminal

24 investigation, you were not conducting a welfare check;

25 is that right?
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1 A. Well, it was a welfare check on a horse, a thin horse,

2 yes.

3 Q. Okay. Didn’t you testify previously that this wasn’t -a

4 criminal investigation when you went there, under oath?

5 A. It was a welfare check on a horse is what I went there

6 for, sir.

7 Q. Was it a criminal investigation, ma’am?

8 A. It was a welfare check on a horse, no. It was a

9 welfare check on a horse, which could turn into a

10 criminal investigation at any time. Any case can.

11 Q. When did you author that report?

12 A. I don’t know the exact date, sometime within the next

13 week following after.

14 Q. Okay. Is that Exhibit No. 20 in front of you?

15 A. Yes, sir.

16 Q. Okay. Can you pick it up and tell me what date it says

17 on it.

18 A. I didn’t put a date on it, sir.

19 Q. - You didn’t put a date on that? Are you sure Sergeant

A.

er didn’t write that for you?
, ‘

22 Q. No? Your supervising sergeant didn’t write that

23 report, you did, Morris?

24 A. No, I wrote this report, sir.

25 Q. Okay. And it’s not dated?
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1 A. No, I did not date it.

2 Q. In this criminal investigation, did you apply for a

3 search warrant?

4 A, No, sir.

5 Q. Did you seize anything?

6 A. No, sir.

7 Q. When you took those pictures, did you take them without

8 the consent of Mr. Markley, or did he give you consent?

9 A. They both gave me consent.

10 Q. Okay. So you asked them if you could take pictures,

11 right?

12 A. Yes.

13 Q, Now, when you were there, you had your phone with you

14 taking pictufes?

15 A. Yes, sir.

16 Q. Now, did you pull out your phone and show a video of

17 another investigation to Cherish Thomas?

18 A, Quite possibly, I think.

19 Q. Quite possibly? Telling her how mad you were about

20 abuse in an independent investigation; do you recall

21 that?

22 A. No, I don’t recall that.

23 Q, But the video you might have shown her was video that

24 you had taken on another investigation?

25 A. A case that was done and over with, yes, sir.
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1 Q. A case that was finished. Do you remember what case

2 that was?

3 A. No, I don’t.

4 Q. Now, when you left the property on 4/8, you testified

5 today that you were going to arrange for a follow-up

6 visit in about two to four weeks; do you recall that

7 earlier testimony today?

8 A. It depends —— yes, I do recall that testimony.

9 Q. Do you recall my investigator, Rich Conte, asking you a

10 similar question and you said you’re going to come back

11 in about a month; does that sound --

12 A. That sounds about right. That’s what we usually do.

13 Q. Okay. So about a month. So was it two weeks or a

14 month that you were going to come back to the property?

15 A, It depends on what the vet recommended and what the vet

16 said.

17 Q. Okay. And you never had subsequent contact with that

18 vet, right, Dr. Stewart?

19 A. I talked to her the day that we did the exam on the

20 horse, yes.

21 Q. Okay. Following that?

22 A. No.

23 Q. Because the horse was still —— the horses were still

24 there when she was conducting the examination, correct?

25 A. Yes.
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1 Q. Now, she didn’t recommend to you as a medical

2 professional to seize the horse; did she?

3 A. I didn’t seize the horse.
9

4 Q. No, that’s not my question.

5 A. No, she did not. No.

6 Q. My question is, did she recommend to you to seize the

7 horse?

8 A. No.

9 Q.. Did she tell you that that animal was in danger of

10 dying?

11 A. No.

12 Q. Did she tell you to take it into protective humane

13 custody?

14 A. No.

15 Q. And she called you or did you call her on the 9th?

16 A. She called me.

17 Q. Did you make any determination as to the weight of the

18 horse?

19 A. No, I did not.

20 Q. You indicated that you’re familiar with the Henneke

21 body condition system. Do you know what it’s

22 entomology is, its design purposes?

23 A. To measure the overall body condition of a horse, the

24 fat content.

25 Q. Do you know anything about the Henneke scale?
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1 A. No, I don’t know a lot about it as far as like the

2 background of it, where it comes from exactly.

3 Q. Okay. Now, you don’t know any background on it. Have

4 you had any training in its application?

5 A. I have.

6 Q. Okay. What does that training consist of, Officer?

7 A. We go out to horses and actually do —— there were three

8 veterinarians that trained us how to use it, actually

9 put our hands on the horses and score them.

10 Q. Okay. When was this training?

11 A. I’ve been through two of them. Let’s see, one was

12 recently within the last six months, and another one

13 was two years ago.

14 Q. Okay. And how long was that training; how long did it

15 take, an hour?

16 A. Just a —— yeah, a couple hours maybe, two hours.

17 Q. So your training in this is about 60 minutes, and

18 before your application on Alex, the subject animal,

19 you had had that one training?

20 A. Yes, and lots of hands—on training, yes.

21 Q. Okay. And this case, when we were talking about April

22 8th, of what year is that?

23 A. 2011.

24 Q. Okay. Anywhere in your report on this animal, did you

25 use the words “pain,” the animal was experiencing pain?
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1 A. No, sir.

2 Q. Suffering, did you use the word “suffering”?

3 A. No.

4 Q. Did you use the word “considerable” in any way?

5 A. Use the word what?

6 Q. Considerable in connection with those two descriptions?

7 A. No.

8 Q. Are you a criminal investigator, certified like a

9 police officer would be certified?

10 A. No, sir.

11 Q. Have you had any training in terms of identifying

12 evidence or any forensic training?

13 A. Briefly.

14 Q. Tell me what that is.

15 A. With the Animal Control Academy, I think they touch on

16 it for maybe a day or a half a day.

17 Q. Okay. Are you commissioned to make an arrest?

18 A. No, sir.

19 Q. Are you trained on evidence protocols and introduction

20 of evidence in court?

21 A. No, sir.

22 Q. Did you go to the Academy in Burien?

23 A. Yes, the Animal Control Academy.

24 Q. The Animal Control Academy. Do you have any equivalent

25 commissioned experience in any agency or federally?
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1 A. No, sir.

2 Q. Now, when the prosecutor was asking you questions about

3 your contact with Cherish Thomas and Jason Markley, you

4 used the plural pronoun “they “ Now, 7

5 investigative steps did you take to determine what

6 Cherish Thomas’ actions were in terms of feeding and
n’ 4 c?

7 caring for that animal9

8 A. She went to the storeVacbought the hay.

9 Q. And her husband stayed with the animal?

10 A. Yes.

11 Q. Okay. Other than that, that she went and paid for hay

12 that he wanted her to get, anything else?

13 A. No.

14 Q. Okay. Now, when you came back in response tç Jason
‘ k i

15 andy I’m sorry, on Exhibit No. 18,1/is Cherish’s name on

16 that exhibit as well as far as the owner information

17 and then scratched out?

18 A. Yes, I placed it there and then he scratched it out.

19 Q. Okay. And then you scratched it out?

20 A. No, he scratched it out.

21 Q. He scratched that out?

22 A. Yes, sir.

23 Q. On both of them?

24 A. I believe so, yes.

25 Q. Okay.
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1 A. When he signed it.

2 Q. Okay. And he says: I certify I own the animal above?

3 A. Yes.

4 Q. And let me ask you before I forget, did you see any

5 indication that the animal was being ridden, saddled

6 up?

7 A. They told me they were riding him.

8 Q. Okay. When were they riding that horse?

9 A. I don’t know how —— I don’t know exactly when, but

10 sometime within the last two months that they had owned

11 it.

12 Q. Okay. So it had been previous. They had owned it for

13 three months?

14 A. Well, they said about two months, so I don’t know

15 exactly. Sometime after Christmas and this was April,

16 so.

17 Q. Okay. So within 30 days or so in terms of the timeline

18 they had ridden the animal, but after that they had

19 not?

20 A. They just said they had been riding it.

21 Q. Okay. Did you see bruises or marks on the animal to

22 indicate -— I think you said no.

23 A. No. Not that I could see.

24 Q. Okay. Now, when Mr. Markley called you and said that

25 he thought it was a good idea to come and surrender the
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1 animal, who did you bring with you out to the property?

2 A. Officer Wheatley.

3 Q. Okay. Is that a police officer, or is that an Animal

4 Control officer?

5 A. It’s an Animal Control officer.

6 Q. Okay. Now, did you have this Animal Control officer

7 write any involvement report?

8 A, It’s not my job to ask him to do that. I mean, he was

9 involved, he walked the horse with me, but I don’t know

10 if he did write a report or not.

11 Q. Who’s the investigating officer here; is it you or is

12 it that officer? r.ponsl
;

13 ‘A. VIt was my case, biat I’m not responsible to have him

14 write his report.

15 Q. Who would be? 22, L1
Lr J

16 A. ur erget. 7 ,
fc31k j

17 Your sergeant wouldbe responsible for writing a

18 report?

19 A. I mean, he would write his own report. He would be the

20 responsible party to do that.

21 Q. Okay. Who else came with you?

22 A. NObody.

23 Q Okay. Did you have any other contact with any other

24 Animal Control officer in relation to this animal?

25 A. A sergeant.
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1 Q. Okay. When you brought the horse somewhere, did the

2 animal have contact with another Animal Control

3 officer?

4 A. Not that I’m aware of.

5 Q. Not that you’re aware of?

6 A. I guess I don’t know exactly what you’re asking me. We

7 had a sergeant come out and help care for it when it

8 was at Reber.

9 Q. Okay. And who is that sergeant? That’s what I’m

10 asking.

11 A. Oh, Sergeant Eykel, sorry.

12 Q. Now, a sergeant, that would be a person that then would

13 write a report as you just said, right?

14 A. Yeah, but she’s a shelter sergeant so she’s not trained

15 for the field.

16 Q. So she wouldn’t write a report?

17 A. No.

18 Q. Now, is there another sergeant that’s involved in this

19 that had any —- and these are all Animal Control

20 sergeants, right, not police officer sergeants?

21 A. Correct.

22 Q. Okay. Any other sergeants that are connected to this

23 event?

24 A. Sergeant Morris filed it, but that was all he did.

25 Q. Sergeant Morris filed it.VO
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1 A. Cortect

2 Q. _4y; So other than the p.i.aq, plural, pictures of
)2O(

3 the animal and Hebrow or Hebrow, Lhe oLber animal,— that
i

4 was present, did you take any other pictures of the

5 property?

6 A. No, sir.
A ‘2.. . L— -

7 Q. I.o’youw’nt ut there twice and no other pictures?

8 A. Correct.

9 Q. Okay. Now, did Dr. Stewart tell you that she was

10 making a recommendation of anything, deworming the

11 animal?

12 A. She recommended the horse be put into a warm

13 environment, a stall with a blanket, and give it some

14 food.

15 Q. Okay. Now, as the investigating officer, are you

16 familiar with all of the aspects of this case; would

17 you say?

18 A. I don’t know about all of the aspects because I haven’t

I /1 I

19 seen the bloodwork, so. V (QJ; ‘ m J ‘2
1 No

20 Q. Okay. After the animal was —— so you would say no,

21 that you’re not familiar with all the aspects of the

22 case?

23 A. Correct.

24 Q. Okay. How about any testing subsequent? In other

25 words, were you familiar that the second that



WESTBERG — Cross 155

1 determined (sic) that there was an extraordinarily high

2 fecal count, were you aware of that?

3 A. No, sir.

4 Q. You weren’t?

5 A. No, sir.

6 Q. Okay. So you were not aware that this animal had

7 subsequently been wormed three times after it was in

8 the possession of King County and still was loaded with

9 worms? \\ ‘

10 MS. HOLMGREN: I’d object t. thisas facts not in

A0
11 evidence as lyet.

12 THE COURT: Sustained.

13 Q. Did you ever review Dr. Mueller’s report prior to

14 testifying in this case previously or today?

15 A. I’ve never reviewed it, no.

16 Q. Never reviewed it?

17 A. No, sir.

18 Q, Do you know how a horse gets worms or a high fecal

19 count?

20 A. I don’t. I mean, worms, they get that from —- they’ll

21 reinfect themselves or they get it from other horses,

22 from the ground, eating on the ground usually. But I

23 don’t know about the high fecal count. I know you’re

24 supposed to worm horses every six weeks.

25 Q. What was the condition of the horses IVhooves?
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1 A. -!3hooves?

2 Q. Yeah.

3 A. They had just recently been done. They looked great.

4 Alex had shoes on.

5 Q. Did you look at the other horse?

6 A. Yes.

7 Q. Was he shoed?

8 A. No, I don’t believe so, but I could be wrong. Because

9 he wasn’t a concern.

10 Q. Did you gather any investigative information as to who
: i: L\

11 fed or took care of theVhors.s on a daily basis?

12 A. No, sir.

13 Q. Were you provided the name of the farrier who shoed the

14 horse?

15 A. Yes.

16 Q. Is that noted in your report?

17 A. Yes.

18 Q. Did you contact Mr. Adams?

19 A. No.

20 Q. Mr. Markley was told to feed two bales per week to the

21 horse and he told you he was feeding that horse three

22 bales, correct?

23 A. Between the two horses, yes.

24 Q. Okay. And how old was the other horse?

25 A. 14.
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1 Q. You had no indication of a lack of sanitation in your

2 report, correct?

3 A. Well, I guess sanitation as far as this area where he

4 was living?

5 Q. Yes.

6 A Well, I said that there was motor oil and it smelled

7 like oil and he was eating on that, so I wouldn’t call

8 that sanitary.

9 Q. Sure. Point it out to me on your report where you put

10 that there’s motor oil or there’s problems with

11 sanitation.

12 A. The only available shelter was a carport which provided

13 only —— the brown had a large pile of hay remnants over

14 the top motor oil. The grease smell was potent and the

15 ground completely saturated.

16 Q, Okay. Anything else about sanitation?

17 A. No, sir.
•

L\t J

18 Q. VDi you think that’s sufficient to take charge or seize

19 that horse based upon your indication of sanitation?

20 A. No, but I didn’t seize the horse.

21 Q. Space for the horse. How large is that property? Did

22 you make any indication in your report as to the

23 property?

24 A. No.

25 Q. None whatsoever?
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1 A. No.

2 Q. So do you know if it’s a three—acre parcel or a

3 five-acre parcel or a two—acre parcel, anything

4 indication whatsoever?

5 A. No, I don’t know how large it is. It had donkeys on it

6 before.

7 Q. Would it be customary for a horse to have feed in a

8 pasture or fields?

9 A. As far as grass?

10 Q. Yes.

11 A. There was no grass there.

12 Q. There’s on grass where you were, but you don’t know how

13 large the parcel was, you said?

14 A. Right, but Markley told me that he had taken all the

15 hog fill out and planted grass and the horses killed it

16 all within two weeks of arriving.

17 Q. Okay. Did he tell you that he was —— the horses were

18 also roving in the field or feed?

19 A. No, he told me they would eat up and down the driveway,

20 alongside of the driveway.

21 Q. When the animals were surrendered, who was present?

22 A. Jason Markley and his two children.

23 Q. Did you see any documents related to this animal?

24 A. No. No, sir.

25 Q. Documents showing ownership or control?
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The owner surrender form.

Other than your King County form, any documents?

Did they have any that I took?

Yes.

No, they didn’t have any.

Did you request any?

I asked them, yeah, about the previous owner or where

they got it and all that, yes.

Q. Okay. That’s all I have.

THE COURT: Mr. Tarvin.

‘Q[ Cc’. j.

12 CROSS-EXAMINATION

BY MR. TARVIN:

Q. Officer Westberg, I just have a couple of questions for

you. You and I have had a chance to meet and discuss

this case on previous occasions; is that correct?

‘‘
‘

I )
Yes.

‘1 VOJ\
$-i$AUDIBIzEt MiE. Conte?

Yes.

And you have indicated on previous occasions that it

was your opinion that Mr. Markley and Ms. Thomas were

acting in good faith, making a best effort at caring

for the animals they had on their property?

MS. HOLMGREN: Objection; assuming facts not in

evidence, foundation.

A.

Q.

A.

A.

Q.

A.

1

2

3

4

5
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7

8

9

10
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1 THE COURT: Is that a question? I
A

2 MR. TARVIN: fro you re.

3 Q. Do you recall saying that in a previous interview?

4 A. That I —- say it again, please.

5 Q. That the Markleys were giving their best effort at

6 caring for the horses?

7 Id&,tre,çal1 saying that they gave their best effort

8 L Q. VDo you recall beinq of the opinion that the problems

9 that you observed in the horse were problems that were

10 inherited by and from the previous owner of the horses?

11 A. I believe the horse came thin, yes.

12 MR. TARVIN: I don’t have any further questions.

13 MS. HOLMGREN: Thank you.

14

15 REDIRECT EXAMINATION

16 BY MS. HOLMGREN:

17 Q. And, Officer Westberg, talking a little bit more about

18 the surrender form.

19 A. Yes.

20 Q. Okay. The boxes that are indicated on top, can you

21 just give me some examples from your prior experience

22 as to why you would check the injured box.

23 A. Oh, because an animal is —— it’s usually a stray and we

24 don’t know —— we wouldn’t know who the owner is or we

25 wouldn’t be taking in their injured animal. So we
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1 would check injured if it was going to a vet and we

2 were dropping it off there.

3 Q. Okay. And these are the types of injuries that you

4 might note specifically?

5 A. Hit by cars usually is what they are. I’ve been out on

6 horses that have fallen off ravines, situations like

7 that pretty much.

8 Q. Okay. And in regards to the cruelty box, do you recall

9 having checked that previously?

10 A. I myself?

11 Q. Yes.
2. I

12 A. No. —N-e-r

13 Q. All right. And the humane protective custody box, have

14 you ever checked that before?

15 A. Yes, that’s when somebody is going to, like a domestic

16 violence case, so we need to bring in their animals

17 because they’re going intoprotective custody or, you

18 know, they’re being taken in so that your, you know, so

19 your life is in danger and we’re taking their animals

20 because they need to be somewhere else where they can

21 be safe. ‘

vV
22 Q. kSo it doesn’t necessarily have to do with the physical

23 condition of the animal?

24 MR. PICULELL: Object to the leading nature of that

25 question. r0C
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1 THE COURT: Sustained.

2 Q. And does that have to do with the condition of the

3 animal itself?

4 A. Not necessarily, no, huh—uh.

5 Q. And on this case, the fact —— can we draw any

6 conclusions on the condition of the horse based on the

7 fact that you indicated surrender?

8 A. No. Could you draw a conclusion on the horse?

9 Q Based on how the horse was doing at the time.

10 A. No, I mean, they were surrendering the horse to

11 Regional Animal Services.

12 Q. Right. And have you ever had a case before where

13 you’ve indicated surrender and also checked another

14 box?

15 MR. PICULELL: Objection, your Honor; relevance and

16 speculation I
17 THE COURT: i wi11ovrrie te objection. She may

18 answer the question, if she can.

19 A. Yes, there’s surrender or sick, sure. Surrender,

20 euthanasia request, sometimes we check those.

21 Q Okay Thank

22 i$” VNow1 talking about the bloodwork that you had

23 indicated that was done by Dr. Stewart.

24 A. Yes.

25 Q. You previously mentioned you were not present for the
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1 exam.

2 A. Correct.

3 Q. Did you see her do any bloodwork?

4 A. No.

5 Q. Did you see any receipts of bloodwork being sent to the

6 lab?

7 A. No.

S Q. Okay. Did you hear any results about that bloodwork?

9 A. No.

10 Q. All right. Now, in regards to -- you were asked some

11 questions about bruising and marking on a horse. Have

12 you seen bruises on a horse before?

13 A. You canTt see bruises on a horse.

14 Q. Okay. Why can’t you see bruises?

15 A. They have a lot of hair covering them.

16 Q, Okay. And specifically in this case, the pictures that

17 we saw of Alex, can you describe his hair a little bit

18 at the time that he was surrendered.

19 A. It was very dull, but he had a winter coat so he had a

20 thick, thick winter coat, but it was dull.

21 Q. Okay. And when you talk about a winter coat, can you

22 explain a little bit what that is.

23 A. When a horse —- for the winter they get a fluffy kind

24 of a coat, kind of a teddy bear—like effect. They get

25 a real thick hair coat on them to keep them warm.
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1 Q.

2

3

4 A.

5 Q.

6

7

8

9
)

10

11 A.

12 Q.

13 A.

14 Q.

15

16 A.

17 Q.

18

19

20

21

22

23

24

25

Okay. So in your experience, professionally and

personally with other horses, have you ever seen a

bruise on a horse?

No, ma’m.

Okay. And Vyou were also asked some questions about the

procedure with Animal Control in terms of how it’s

investigated and how cases are filed. Your acting

sergeant at the time of this investigation, who was

\that?/VWho was your sergeant at the time of this
‘rjín ‘\. IL. tJ\ Oi
invetigation?

For cruelty, it’s Sergeant Morris.

Okay. And do you know his current status?

He’s retired.

Okay. And was he ever with you when you had contact

with the defendants?

No.

No. Was he ever with you when you had contact with

Alex?

A. No.

Q. And to your knowledge, if you know, do you know if he

ever had contact with Alex?

A. I don’t think so.

Q. Okay. And in your conversations with the defendants,

when you first arrived at the property when you were

speaking to both of them, defense counsel noted you
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1 used some pronouns, who did you consider the owner of

2 Alex to be?

3 A. They both owned the horse.

4 Q. Okay. And that was based on?

5 A. They both were equally talking to me about the

6 ownership and about how they acquired the horse and

7 what they were feeding the horse. And then Cherish

8 went and bought some hay at the feed store as well.

9 mean, they lived together and they owned the horses.

10 Q. Okay. Thank you.

11 MS. HOLMGREN: Nothing further.

12 *

13 RECROSS-EXANINATION

14 BY MR. PICULELL:

15 Q. Questions based upon that. Do you still have Exhibit

16 18 or 19 up there?

17 A. Ido.

18 Q. Okay. What does it say about DOA, dead on arrival;

19 what’s that title?

20 A. Incoming status. 4’
21 Q. Incoming status. VID0 you know what Mr. Markley or Ms.

22 Thomas are charged with in this case?

23 A. Animal cruelty.

24 Q. Animal cruelty, and that box was not checked?

25 A. Correct.
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Q. Now, is your testimonyVthat you had never seen an

injured horse where you checked the box injured?

A. I haven’t impounded an injured horse where I have

checked the box injured, no.

Q. My question wasn’t —- have you ever checked the box for

P icr ‘ Ian injured horse?

A. No. 00

Q. Never?

A. Actually

Q. Never saw an injured horse in your entire professional

career?

A. I personally have never filled one of these out and

checked the box for an injured horse, no.

Q. Never, never marked cruelty —

MS. HOLMGREN: Objection; asked -- oh, I apologize.

Q, Never marked cruelty on a box?

A. On a surrender, no.

Q. Yeah, never? Okay.

A. Not myself, no.

Q. Ever marked sick in your entire professional

experience?

A. Let’s see. Yes, I think so.

Q. Okay. So you marked siOk. And how long have you been

doing this job?

A. Approximately 11 years.
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1 Q. Okay. And how many horse surrenders do you have?

2 A. I think we’ve had like three.

3 Q. Three. So in the previous two cases you have not

4 marked injured or sick or cruelty?

5 Correct. 4 L-\ Gi
6 Okay. :Afl Ivir. Markley is charged with animal cruelty

7 in the first degree and so is Ms. Thomas, correct?

8 A. . C 0
: \ \

9 Q. VThank you.

10 THE COURT: Anything further?

11 MR. TARVIN: Nothing further.

12 THE COURT: Anything further?

13 MS. HOLMGREN: Nothing further, your Honor.

14 THE COURT: May this witness be excused? You are

15 excused. Thank you very much.

16 MS. HOLMGREN: And, your Honor, the State has no

17 additional witnesses today.

18 THE COURT: All right. Ladies and gentlemen, I’m

19 going to go ahead and excuse you for the evening.

20 Tomorrow, I’m going to ask that you be on the third

21 floor at 9:30, half an hour, you get an extra half an

22 hour’s sleep. 9:30 tomorrow, third floor. Don’t come

23 up to the fourth. Please remember, don’t discuss this

24 case with anyone. Don’t allow it to be discussed in

25 your presence. Please don’t get on the Internet.
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1 Don’t get on the texting. Don’t blog. Don’t do any

2 homework. All right? See you tomorrow.
\-_

3 JUY NOT PRESENT fl THE COURTOOM.)

4 \\•DISCUSSION OFF THE RECORD RE SCHEDULING.)

5 (PROCEEDDNGS ADJOURNED.)
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1 PROCEEDINGS

2 DECEMBER 12, 2012

3

4 (JURY NOT PRESENT IN THE COURTROOM.)

5 THE COURT: Good morning.

6 MR. TARVIN: Concerning some exhibits the prosecutor

7 was planning on introducing this norning, they are

8 blown—up photographs of a horse, and one is a photo

9 that was taken of a horse many months after the fact,

10 and it’s a photo that shows apparently —— I assume it’s

11 the horse -— shows the horse in the most optimal

12 condition that it could be shown. I think it’s like a

13 modeling photo, a glamour shot, of this horse, and

14 that’s no exaggeration. And I think that it is not --

15 for one it’s not relevant and it’s confusing under 403

16 and unfairly prejudicial under 403 because it takes the

1r$7iZ emphasis off of proof of what the Markleys may or may

18 not have done to -— it would constitute the offense

19 that’s charged and attempting to utilize an ability to

20 make that horse -- a photo that makes that horse look

21 like that as evidence that they did something within a

22 very specific period of time. I don’t know if you want

23 to see it. It’s not for proof, but ——

24 THE COURT: Sure, I’ll take a look at it.

25 MR. TARVIN: It’s --
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1 MS. HOLMGREN: I have a smaller ——

M. TARVIN: dan I hbw bet a bigger One?
pi o

3 MS HOLMGREN: Sure,

__

4 THE COURT: Okay. So let me just ask a few

5 questions for purposes of foundation. This is Alex; is

that correct? I just want to make sure we have the

7 right horse. And somebody took a photograph of Alex.

8 How many months after this iicident? 4 PP

*

, Q /

9. MS. HOLMGREN Aftet it was moved from
t OA1IL

10 s , e
o’; Ttt( W(C Lif

11 THE COURT: Okay.

12 MS. HOLMGREN: It was taken by the rescue

13 organization and put on their website.

14 THE COURT: Okay. Okay. So it was a photo of Alex

15 taken by the rescue organization, okay. And I’m

16 hearing you say that’s not relevant. I mean, it is

17 relevant if you look at the definition of relevant

18 which is just a little tip of the scale. So it is

19 relevant, so.

20 MR. TARVIN: I’ve said that it’s unfairly

21 prejudicial.

22 THE COURT: Well, I know, I was just going to get

23 there. I also heard you say it was unfairly

24 prejudicial. So I’m trying to understand the reason.

25 MR. TARVIN: I actually don’t think it’s relevant
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1 because it’s not relevant of proof of what happened as

2 the 8th of April 2011. It’s not probative of whether

3. these individuals did something. And I would F±k-the

4 prosecutor to make an offer of proof as to how it is.

5 How does that prove that they did what is outlined in

6 the charging document?

7 t.jw’, ,They take this horse after the fact. They’re not

8 -even the treating physician or —- this Qr.çar1iza.tio

9 that took the photo is affiliated with the treating

10 physician, and, you know, they’re once again taking,

11 this fantastic—looking shot in order to prove that
{3frR

12 abuse occurred at a much earlier time. And again my

13 primary concern is it takes the focus off of what th

14 government’s burden actually is and that is to prove

15 these individuals did something that predates the 11th

16
—- or the 8th or 9th of April 2011.

17 It is not —— it’s something that detracts from what

18 the actual obligation of the government is, and it’s

19 unfairly prejudicial.

20 THE COURT: Okay. So --

21 MR. TARVIN: That can’t be evidence that they did

22 something wrong.

23 THE COURT: You wanted to say something, Ms.

24 Holmgren?

25 MS. HOLMGREN: That photograph was taken in October
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of 2011.

THE COURT: Okay.

MR. PICULELL: And I do join in 4eetion. I do

think it’s 403 and unduly prejudicial and especially

for Ms. Thomas’ case when we weigh the balancing of the

probative value versus its prejudicial value. This

photograph was allegedly taken six months after the
T1,cirt

fact, and although Mr. Tarvin said s—e-ev€d (sic)

like a glamour shot, that’s what it is, it’s a

publicity photograph that was taken and posted on their
CLli LI

website by a {I’N BLEi, and I think that’s important

because it’s an advocacy group Save A ForgoLten

Equine is not a neutral, forensic’depictiOn. It is an

advocacy group that is interested in raising money and
t,

perpetuating their cause, and4 don’t think there’s an

equivalence in another area of law wIo don’t —— if

f
there’s an arson case, you don’t --.ed-uoe a photograph

of the reconstructed or rebuilt house. If there is a

vehicle homicide, you don’t introduce a picture of the

refurbished vehicle.

And it just strikes me as this is an attempt to

indicate this is an ideal horse under ideal

circumstances cared for by the organization -that

advances this cause and they put this horse into show

condition and then/introduce that as how the horse

C) :33
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1 should have been in the care and custody of the

2 Markleys. And so I echo Mr. Tarvin’s comments.

3 The issue is what was the condition of that horse at

4 the time and there has been evidence in terms of a

5 scale that is utilized and the prosecutor has another

6 exhibit here, another diagram, and sheTs at no loss in

7 terms of presentation of her case and having that

8 evidence before the jury. But to show a show horse in

9 showboat condition I just think misleads the jury that

10 the Markley and Thomas defendants should be held to the

11 standard that’s being put up there by this advocacy

12 organization.

13 THE COURT: Okay. I want to make sure I understand

14 clearly, though. This show horse is Alex, correct?

15 MR. PICULELL: It is.

16 THE COURT: Okay.

17 MR. PICULELL: Six months later.

18 THE COURT: Right.

19 MR. PICULELL: A4tYe±rT-cared for under

20 professional circumstances in a way that’s not required

21 by law, and this is not the standard. And I think

22 that’s the issue under 403 when we weigh. Its

23 probative value is outweighed by its prejudicial value.

24 And the government has other methods that are

25 introduced to attempt to determine that the horse was
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1 not in the shape that it should be through the scale

2 and the testimony.

3 THE COURT: All right. T’ll hear from the State.

4 MS. HOLMGREN: Thank you, your Honor. The State is
V(2CAd4 I ‘ (

not introducing any testimony regarding [INAUDIBLEI.

6 The State was going to ask Dr. Mueller who will testify

7 later today who had care of Alex for several months if

8 it is a fair and accurate depiction of how Alex looked

9 when he left her care. She specializes in

10 rehabilitating horses.

11 I think in terms of where a photograph comes or the

12 source of it or the conditions of it aren’t necessarily

13 at issue. It’s whether or not it fairly and accurately

14 depicts the animal in question. In this case it’s in

15 regards to starvation. So a lot of the testimony that

16 has been elicited from witnesses specifically makes

17 reference to the defendants’ trying to feed the horse.

18 The State is merely providing evidence to the jury of

19 what the horse looked like when it was cared for. The

20 defendants are welcome to elicit on cross—examination

21 how if it’s their opinion that this care went above

22 and beyond what a normal person is expected to do.

23 That is the standard in this case in terms of a

24 reasonable person, however, I think it is incredibly

25 relevant, the condition of the horse after it was cared



9
9c/5’/

1 for, and I do not believe that it is unfairly

2 prejudicial. It is evidence a-t--addsto the condition

3 of the horse after it was appropriately cared for

4 several months after it was taken.

5 THE COURT: Is part of the —- all right. Will you

6 be asking this doctor what the Henneke score is on Alex

7 at that time? I know there’s been a lot of testimony

8 that he’s I think 1.5 at one point. There was 1.2 at

9 one point. A lot of cross about what is the Henneke ——

10 MS. HOLMGREN: And I do have an additional blow-up

11 if the court would like to see that.

12 THE COURT: Okay.

13 MS. HOLMGREN: In regards to an outline of the

14 Henneke scale.

15 THE COURT: ‘If I recall correctly, the average for a

16 healthy horse would be at a 5 or a 6 if it was a

17 quarter horse, which I believe Alex is, so what will

18 she be testifying that the Henneke is on the horse four

19 or five months later?

20 MS. HOLMGREN: And, your Honor, I apologize, I don’t

21 know what she did, the precise scoring going back to

22 before the horse —-

23 THE COURT: Okay.
/

24 MS. HOLMGREN: -— her condition((sic)’

25 THE COURT: Okay.
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1 MS. HOLMGREN: If she did, I would elicit that

2 testimony in terms of the length of time and what score

3 he was. I know that specific determinations have to be

4 made before a court leaves a rehabilitation center.

5 THE COURT: Okay. Okay. And you were going to show

6 me that.

7 MS. HOLMGREN: Yes, in terms of just highlighting --

8 and I think the top part is just the informational

9 thing. It’s just highlighting the specific areas of

10 the horse. We’ve had the testimony. We’ve had Officer

11 Westberg point to the photograph, but just to kind of

12 have a more basic photograph of the horse, detailing

13 the areas that are looked at. I do have the before

14 photo of Alex that was taken and the after photo. And

15 I was going to compare it in terms of how the horse

16 measured.

17 THE COURT: Okay. A few things. Number one, I do

18 —— there was an objection of not being relevant.

19 Again, if you look at the definition of relevant, it

20 certainly is relevant. It’s a picture of the horse

21 several months later. The question I’m looking to is

22 whether or not it is unfairly prejudicial.

23 There’s been a lot of testimony about Alex’s being a

24 skinny horse. There are photographs that show Alex as

25 a skinny horse There was testimony about the Henneke
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1 standard and Alex was a 1.5, a 1.2. Testimony

2 indicating that that is an emaciated horse. My

3 understanding is that the State has a photograph of

4 Alex months later. They do have the burden of proof

5 and they have the burden of proving this case beyond a

6 reasonable doubt. They’re showing Alex, the same horse

7 in a healthy condition, I’m presuming, and so given the

8 objection I am going to overrule the objection, and I

9 will allow the State to show the horse, given the

10 nature of the case. It’s a comparison of very

11 emaciated horse, that’s the State’s theory, to the same

12 horse being a healthy horse.

13 So I am going t find that it is more probative than

14 prejudicial, given the State’s burden. And that will

15 be the court’s ruling. So I will allow that

16 admissibility, assuming that we have the foundation

17 that is according. f
ft i c Co’ d-c C-’

18 Are we ready for the jurors?

19 MS. HOLMGREN: Yes.

20 THE COURT: Are we ready for the jurors? Okay.

2]* (JURY PRESENT IN THE COURTROOM.)

22 THE COURT: All right. Please be seated. Good

23 morning.

24 All right. You may proceed.

25 MS. HOLMGREN: The State would call Officer



0

WHEATLEY - Direct 12

1 Wheatley.

2 (OFFICER AARON WHEATLEY SWORN.)

3

4 DIRECT EXAMINATION

5 BY MS. HOLMGREN:

6 Q. Good morning, Officer Wheatley. Would you please state

7 your first and last name and spell your last name for

8 the record.

9 A. My name is Aaron Wheatley, last name is

10 W—h—e—a—t—l—e—y.

11 Q. And what is your current occupation?

12 A. I’m an Animal Control officer for King County.

13 Q. Okay. And how long have you been with King County?

14 A. A little over five years.

15 Q. Okay. And did you have prior Animal Control

16 experience?

17 A. I worked for about two and a half years at udojn

18 County in Yirginia

19 Q. And what training have you had in Virginia and in

20 Washington to become an Animal Control officer?

21 A. So in Virginia I actually started working at the

22 Animal —-

23 MR. TARVIN: Your Honor, may I object and have a

24 sidebar, please.

25 THE COURT: Sure.
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1 (SIDEBAR DISCUSSION OFF THE RECORD.)c53,:
2 Q. Officer, you were talking about your training and

3 experience as an Animal Control officer.

4 A. So I started working in the animal shelter in Loudoun

5 County when I first started. So I spent about two

6 years in that position and then I was promoted from

7 there up to Animal Control officer.

8 Once I was an Animal Control officer, the training I

9 received was just basically through a series of

10 ridealongs with the other officers to learn about our

11 policies, procedures and laws of Loudoun County. I

12 never received any sort of formal horse training while

13 I was in Loudoun County. Once I came to King County, I

14 actually went to the Animal Control Academy which is a

15 training course which also, you know, takes into

16 consideration like horse cruelty and investigations

17 that way.

18 Q. Okay.

19 A. I’ve also gone to Class 2 of the cruelty training,

20 which is offered by I believe the University of

21 Colorado.

22 Q. Okay. And are you uniform today?

23 A. Yes.

24 Q. And is that the uniform that you typically wear?

25 A. Actually, I usually have a jumpsuit, which is just a
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tj

1 zip up the front with our badges.

2 Q. Okay. And if you could briefly stand up just so that

3 the jury can see. Can you just point out where you

4 have badges on your uniform.

5 A. This is one right here and there’s one right hee. And

6 then on the jumpsuit I have one in the same location.

7 Q. Okay. And what does the badge say?

A. It says [INAUDIBLEJ.
‘\

9 Q. Okay. Thank you. And do you recall what you were

10 wearing on April 9, 2011?

11 A. I believe I would have been wearing my jumpsuit for the

12 shelter, so coveralls which cover our clothes. Because

13 we work with chemicals and that kind of thing.

14 Q. Okay. All right. And that’s the jumpsuit that you

15 previously described?

16 A. No, this is a different one. I was not aware that I

17 was going to be doing any sort of field services that

18 day, and I was assigned to the shelter, so I just

19 brought my shelter clothes.

20 Q. Okay. So the clothes that you were wearing that day,

21 do they have any markings in regards to Animal Control

22 on them?

23 A. Yeah, they have a badge in the same location.
‘I

24 Q. Okay. And what do you carry;do you have any specific

25 equipment that you carry when you go --
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I A. So I have a [INAUDIBLE] belt which has like my radio.

2 I have a holster for my flashlight, a little pouch for

3 like rubber gloves, anything like that.

4 Q. Do you ever carry any weapons?

5 A. No.

6 Q. Are you authorized to carry any weapons?

7 A. Not in King County, no.

8 Q. Okay. And why did you choose to work for Animal

9 Control?

10 A. fi started, you know, just as I was graduating from

11 college like that was when Animal Control, Animal

12 Planet had shows with Animal Control on it. So I

13 thought that would be something interesting to do. And

14 so I was having trouble finding a job, so I actually

15 moved back to Virginia and moved back with my parents.

16 And at that time the shelter there had an opening, and

17 so I thought that might be a good job to kind of work

18 with animals because weTve had animals our whole lives,

19 so I thought that might be a good job and I found out

20 that I loved it.

21 Q. And do you have any personal experience with horses?

22 A. I did bareback riding classes when I was like five.

23 That’s the only real personal.

24 Q. Have you ever owned a horse?

25 A. No.
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1 Q. Okay. And in your experience with Animal Control in

2 King County, have you become more familiar with horses?

3 A. A little more, yeah.

4 Q. Okay. And how did that occur?

5 A. It’s most just going out and assisting on calls usually

6 that deal with horses. So I had one a couple months

7 ago that is just a horse with a dirty water bucket. Or

8 we’ll get ones where horses are lying down in a field

9 and a novice person doesn’t know that horses will lie

10 down in a field so they think it’s passed away when

11 it’s just taking a nap.

12 Q. Okay. And are you experience with welfare checks in

13 your duties with Animal Control?

14 A. Yeah, I’ve performed a couple.

15 Q. Okay. And what does that usually entail?

16 A. It’s usually like a skinny horse. People will drive

17 down the road and they’ll see a horse out in the field

18 and they might think it’s skinny so they’ll make a

19 complaint and we’ll go out and investigate.

20 Q. Okay. Now, specifically referencing this case, did you

21 have any investigatory responsibilities with this case?

22 A. No.

23 Q. All right. What was your job on April 9, 2011?

24 A. So I was informed that we —- I guess the horses had

25 been signed over to us and we needed to actually



C?

WHEATLEY — Direct 17
‘If?: (6

1 transport them. Getting a hauler to actually haul

2 these animals to a place —- to a farm where we might

3 actually have them housed can be very difficult based

4 on people’s schedules and if they’re in town and

5 available.

6 So we had actually found that Reber Ranch would be

7 willing to actually house them for a short couple days,

8 and they were maybe a half-mile away. And so I was

9 informed that we were going to be moving them and ie

10 needed to walk, so we just walked them down the road to

11 Reber Ranch where they’d be kept at.

12 Q. Okay. So did you respond to the location where the

13 horses were being kept currently?

14 A. Yes.

15 Q. And who were you with?

16 A. So I was with Officer Westberg.

17 Q. Okay. Was anyone else with you?

18 A.JNo.

19 Q. Okay. And what was your specific responsibility in

20 terms of transporting the horse —— horses?

21 A. So I took Alex and Officer Westberg took Hebow.

22 Q. Was there a specific reason why Officer Westberg took

23 Hebow?

24 A. She has more horse experience and I was told that he

25 was a little bit more of a handful to handle. He’s a
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1 little more pushy, so.

2 Q. Okay. And so you walked Alex to Reber Ranch. Okay.

3 And when you first arrived at the property and saw

4 Alex, what were your initial observations?

5 A. So the first thing I saw was the ribs. They were

6 plainly visible. Then I started taking more of an

7 overlook of the horse. I was able to see the spine and

8 kind of the lack of fat along the neck and then also

9 the bone structures in the hips which were visible.

10 And usually from my experience with horses, those are

11 supposed to be covered with fat.

12. Q. And4what length of time would you say you’re involved

13 in this [INAUDIBLE]?

14 A. It probably took us 45 minutes to get the horses and

15 walk them down the road to Reber Ranch, so probably

16 right around that, 45 minutes to an hour.

17 Q. Okay. And did you participate any more in this case?

18 A. No.

19 Q. Okay. And did you write a report regarding your

20 involvement in this case?

21 A. I did not.

22 Q. Okay. And can you explain why you didn’t write a

23 report?

24 A. Just because it would be very, very brief and there

25 wouldn’t be much detail in it. My sole responsibility
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1 was just to walk a horse from the farm —- or from their

2 property to Reber Ranch.

3 Q. Okay. Thank you.

4 MS. HOLMGREN: Nothing further.

5 MR. PICULELL: Thank you, your Honor. I do have a

6 few questions.

7

8 CROSS-EXAMINATION

9 BY MR. PICULELL:

10 Q. Good morning, sir.

11 A. Hi.

12 Q. When did you find out you were going to be testifying

13 in a criminal case?

14 A. I received several summons. I would guess it was

15 sometime late summer that I received my first.

16 Q. Okay. So late summer of ——

17 A. Of this year.

18 Q. Of this year. Got you. And you didn’t write a report.

19 Did you review anyone’s report prior to testifying

20 today?

21 A. I did look at Officer Westberg’s report.

22 Q. Okay. And when did you do that, sir?

23 A. This morning.

24 Q. Other than her report, did you review anything else to

25 assist you?
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1 A. No.

2 Q. When you got to Reber Ranch, did you note any

3 difficulties that either Alex or Hebrow had with the

4 transit walking up?

5 A. So walking there I don’t remember there being any sort

6 of real problems. Hebow is a little bit pushy. When

7 we actually got to Reber Ranch I believe it was Hebow

8 that we placed in a stall and he started kind of

9 stomping around. I think he was kind of frustrated.

10 Q. Okay. Just sort of temperamental?

11 A Uh-huh.

12 Q. And in terms of Alex, you made no —- or you had no

13 recollection of difficulties with the animal walking

14 the 45 minutes or so to Reber Ranch, correct?

15 A. Right.

16 Q. Okay. Thank you, sir.

17 A. Uh-huh.

18 THE COURT: Mr. Tarvin, please.

19 MR. TARVIN: Thank you.

20

21 CROSS-EXAMINATION

22 BY MR. TARVIN:

23 Q. Officer Wheatley, did you have a discussion with the

24 prosecutor today explaining why you didn’t write or

25 bring a police report of your own?
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1 A. Uh—huh.

2 Q. She gave you some indication of directions to have you

Th Thvi
3 respond’w-en- I as4cd?-.

4 A. Well, she asked me why I didn’t, and I just told her

5 why I did not, which is the same answer I gave here

6 today.

7 Q. Okay.

8 MR. TARVIN: No further questions.

9 MS. HOLNGREN: No other questions.

10 THE COURT: Any reason why this witness may not be

11 excused?

12 MS. HOLMGREN: Negative.

13 THE COURT: You are excused, sir. Thank you very

14 much.

15 You may call your next witness.

16 MS. HOLMGREN: Your Honor, the State would call

17 Sergeant Eykel.

,
LO1YS (SERGEANT CHELSEA EYKEL SWORN.)

20 DIRECT EXAMINATION

21 BY MS. HOLMGREN:

22 Q. Sergeant, could you please state your full name Sand

23 spell your last name for the record.

24 A. Yes, it’s Sergeant Chelsea Eykel, C--h—e-1—s—e—a,

25 E-y-k-e-1.
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1 Q. And what’s your current occupation?

2 A. I am a shelter sergeant with Regional Animal Services

3 of King County.

4 Q, And how long have you been —— is Animal Services

5 commonly called Animal Control?

6 A. Yes.

7 Q. Okay. How long have you been in Animal Control?

8 A. Ive been with them for five years.

9 Q. Okay. And did you have previous Animal Control

10 experience before working with King County?

11 A. I have worked with Animal Control in a capacity

assisting with neglect/abuse seizures of horses.

13 Q. And did you have any training or experience prior to

14 working with Animal Control during your specific

15 duties?

16 A. I have managed boarding and breeding facilities of

17 horses. I have managed an equine veterinary practice,

18 served on the Board of Directors of three nonprofit

19 equine rescue agencies. I have personally

20 rehabilitated over 30 horses at my farm. I have a soft

21 spot for old horses, so I’ve dealt specifically with

22 old emaciated horses.

23 Q. And you specifically designated that you were a shelter

24 sergeant.

25 A. Yes.
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1 Q. Can you explain that a little bit.

2 A.. So there are multiple sergeants in the Regional Animal

3 structure. I am currently assigned to the shelter. I

4 take care of all of the day—to—day care of the animals

5 in the shelter, make assignments to the shelter

6 officers, and I have a system in the field, but that’s

7 mostly in an overlap [INAUDIBLE] case.

8 Q. How many times would you say that you’ve assisted in

9 the field in the past five years?

10 A. Approximately maybe five or six times.

11 Q. Okay. And in this case regarding a horse named Alex,

12 did you assist in the field?

13 A. I did.

14 Q. Okay. What were your specific responsibilities?

15 A. I was not there when the horse was taken. They let me

16 know that they had an emaciated horse that they had

17 taken to a private facility and they knew that I had

18 experience with dealing with emaciated horses, so they

19 asked me to assist with feeding him.

20 Q. Okay. And showing you what has been previously marked

21 and admitted as State’s Exhibit 14, to the best of your

22 memory, is that Alex, the horse that you assisted with?

23 A. Yes, it is.

24 Q. In April of 2011?

25 So what did you do specifically for Alex; how did
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1 you assist?

2 A. When horses are grossly emaciated, it is very ——

3 MR. PICULELL: Objection; not responsive.

4 THE COURT: Overruled.

5 A. It is very important that you feed them correctly. Too

6 much food all at once can actually cause them to have

7 medical issues that cause them to crash and actually

8 die when they have not had adequate feed up to that

9 point.

10 Q. Okay.

11 A. So that’s why they asked me to assist with coming up

12 with a feeding plan for him.

13 Q. Okay. And what was your feeding for him?

14 A. In general, old horses —— and this was an older horse

15 -- have --

16 MR. PICULELL: Objection; not responsive.

17 THE COURT: Overruled.

18 A, Have -— usually have dental issues that cause it to be

19 difficult for them to process food. Their teeth grow

20 continually and unless they’re taken care of, it’s very

21 difficult for them to eat properly. Even if you put a

22 big pile of food in front of them, they can’t

23 necessarily get their nutrition from it.

24 Solthe horse happened to have been moved to a feed

25 store. They have ——
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1 Q. The feed store you’re thinking of is --

2 A. Called Reber Ranch. It’s actually —— they have stalls

3 there and they let us use a couple of the stalls for

4 these horses. So I went to the feed store and got

5 pelleted feed. Pelleted feed by nature of the process

6 is —— they’re made into pellets by steam, so the

7 steaming process actually kind of predigests that food.

8 And we added hot water to it and it was just hay

9 humpering, so it’s hay pellets. Too much nutrition too

10 quickly again can cause them to crash. So by adding

11 water to it, we don’t have to worry about whether or

12 not their teeth are adequate for them to chew the food

13 up, it’s basically becomes like a mush, and any horse

14 can consume that safely.

15 By not adding grain to it, it was a safe thing for

16 him to eat. Essentially, you’re not going to overload

17 his system with too many nutrients too rapidly.

18 Q. Okay. And you had spoken before about how the horse

19 could crash if you do it too quickly. Are there any

20 other side-effects a horse can have as a result of too

21 much too soon?

22 A. Horses are fragile creatures for as large as they are.

23 They have a condition that’s called colic that can

24 happen if they have not had ongoing nutrition. And

25 their system is designed to be an all—day grazer.



‘V/i
EYKEL - Direct 26

4 yjr
MR. PICULELL: ‘ I would object on foundation where

2 this witness is making medical conclusions and in

3 relation to this particular subject.

4 THE COURT: I’ll sustain the objection.

5 Q. So I’m going to switch topics for just a second. You

6 talked before about your prior experience before

becoming involved with Animal Control. You said that

8 you managed an equine --

9 A. Veterinary hospital.

10 Q. So can you talk about your specific responsibilities in

11 that capacity.

12 A. I rode along with the doctors. We saw five to ten

13 different cases a day. I did that for five days a week

14 for three years. So we saw emergency cases. We saw

15 day—to—day healthcare calls. We saw routine medical.

16 We saw accidents. We saw old emaciated horses. We saw

17 many different things.

18 Q. And did you have personal -- did you personally assist

19 the doctors in some capacity?

20 A. Yes, I was there with them with each horse. My job was

21 to get all supplies together, handle the horse and help

22 administer medication and treatments. Also write up

23 the calls. So I wrote up their medical notes. In the

24 truck as they were driving they would dictate their

25 notes. So that’s the majority of what I did for them.
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1 Q. Okay. And during that time, did you have personal

2 experiences with horses with colic?

3 A. Yes.

4 Q. And can you describe a little bit what colic is and how

5 you assisted in diagnosing that.

6 A. The horse essentially —— there’s different types of

7 colic. One of the common ones is a gas colic where -—

8 MR. PICULELL: Object to relevance of the discussion

9 about colic.

10 THE COURT: Overruled.

11 A. So changing feed, a drastic change in weather, any

12 drastic change in conditions to a horse can cause them

13 to colic. It is a symptom of either gas buildup in

14 their intestines that they are not able to pass.

15 Horses can’t vomit, so it is an acute condition. They

16 can die from it. It’s a serious condition. It needs

17 to be treated right away. So we assisted them on many

18 of those types of calls.

19 Q. Okay. And was that a concern of yours while you were

20 managing Alex’s food?

21 A. Yes.

22 Q. And why was it a concern?

23 A. When horses are grossly emaciated like that, one of the

24 things that helps their gut process their feed is

25 making sure that their gut is properly hydrated. The
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1 first thing people want to do is typically throw out a

2 bunchy of food for them, but typically horse food in

3 Loday’s day and age is dry so Lhat’s dry grain, dry

4 hay.

5 It is really important to make sure that the horse

6 is getting enough liquid into their diet to make sure

7 that it doesn’t cause another type of colic which is an

8 impaction colic. Their gut will actually dry out and

9 not have enough fluids to move the food through their

10 system properly and it can cause colic as well. So

11 it’s very important that when refeeding emaciated

12 horses that you are addressing the liquid component of

13 it which is another reason for feeding the pelleted hay

14 and adding a large amount of warm water to it.

15 Q. Okay. And how many times did you assist in feeding

16 Alex?

17 A. I assisted personally three times.

18 Q. And over the course of what time frame?

19 A. I believe it was two days. There may have been a third

20 day in that. I drew up a feeding plan for him for the

21 other officers to follow that were also assisting with

22 feeding him.

23 Q. Okay. And did you consistently feed him the same food,

24 or did it change over the course of those two days?

25 A. No, we consistently fed him the same thing.
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1 Q. And you personally fed him three times?

2 A. Yes.

3 Q. Okay. And what was his reaction on that food?

4 A. He was very excited about food, obviously. He would

5 greet us when we would open the door. He would nay and

6 bang on his stall. He was very obviously wanting the

7 food that we were bringing him. Multiple smaller meals

8 is an important part of refeeding a horse, and so he

9 clearly wanted more than we were safely able to give

10 him at each feeding.

11 Q. And are you familiar with beet pulp?

12 A. lam.

13 Q. And what is beet pulp?

14 A. Beet pulp is another soaked pelleted feed that —— it’s

15 a dry process of sugar refining, so they use that as a

16 cheap bulk animal food. It’s a good way to put weight

17 on horses, inexpensive feed.

18 Q. And you described it as being soaked?

19 A. Yes.

20 Q. Do you purchase it that way?

21 A. No, it comes in a dry, hard pellet.

22 Q. Okay. And in your experience, if a horse is suddenly

23 given beet pulp and has had no experience with it

24 before, could that cause an adverse reaction?

25 A. Any change can cause an adverse reaction. It’s very ——
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1 any change of food can cause an adverse reaction.

2 Q. Okay. And you mentioned colic before, but are there

3 other adverse reactions that you watch for?

4 A. There’s a condition that’s called founder or laminitis.

5 Too much protein all at once in a horse that is

6 depleted can shock their system into that condition as

7 well. They’re fragile [INAUDIBLE]

8 Q. Okay. And during your experience at Reber Ranch with

9 Alex, did you also encounter Hebow?

10 A. Yes, I did.

11 Q. And can you describe the demeanor of Hebow? Did you

12 have any experience with him?

13 A. Yeah, he was friendly, alert, bright, interactive.

14 did not spend as much time with him as I did with Alex,

15 but he was -—

16 Q. And why didn’t you spend as much time with him?

17 A. He was overtly healthy. He was not underweight. He

18 didn’t have anything that obviously said that he needed

19 any additional care other than regular feeding and

20 watering.

21 Q. Okay. And in looking at Alex and Hebow, was there a

22 significant difference between the two?

23 A. There was a significant difference between the two of

24 them.

25 Q. And how were they different?
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Alex was, in my experience, one of the skinniest horses

I had seen that was still standing.

And what observations did you make of his specific body

condition?

There’s a grading scale that we use both in veterinary

medicine and in Animal Control. It’s called a Henneke

scale, and it is a system of grading a horse’s body

condition based on fat deposits, lack of fat deposits,

loss of muscle tissue, and it goes from 1 to 9, 9 being

grossly obese and 1 being grossly emaciated.

on his body condition, he was approximately

Okay. And in your previous experience with

both personal and professional, do you have

ever in your experience seen a horse in pain?

15 A. Yes.

Q. And how would you describe that?

A. Horses are very stoic animals. I have seen traumatic

18 accidents. We went on a scene one time that comes to

19 mind --

MR. PICtJLELL: Objection; not responsive, relevance.

THE COURT: I’ll allow it. Another question,

please.

Q. Go ahead.

A. We arrived on a scene where a horse had actually

impaled itself on a farm implement and was actually
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1 walking on its own intestines and that horse was not

2 making any noise. So animals —— horses don’t make

3 noise like cats and dogs do. When they’re in pain,

4 they don’t scream, they don’t —— so it’s a different ——

5 they tend to be depressed. They tend to shift their

6 weight. They tend to be more quiet than they do

7 showing —-- it’s not a verbal vocalization from them.

8 Q. Okay. And would you also say that sometimes that can

9 be affected by a horse’s own personality?

10 A. Absolutely.

11 Q. Okay. And how would you describe Alex’s personality in

12 the time you’ve known him?

13 A. Alex was -— Alex was what I would call bright, meaning

14 that he was still interested in what was going on

15 around him. Clearly, I was there to deal with the

16 feeding of him, so I did not spend much time with him

17 other than feeding him, but he definitely wanted the

18 food.

19 When I arrived there, part of our job is to

20 determine whether or not we should have a vet out to

21 assess for euthanasia. His body condition to me

22 warranted that, was something that I was actually

23 contemplating making a recommendation that we would

24 discuss. Based on how bright he was and how interested

25 in food he was, I made the decision to attempt to
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1 refeed him and see if we could keep him going.

2 Q. And what factors into you considering the outcome?

3 A. So many things.

4 Q. And I apologize. Can you briefly just explain what

5 euthanasia is, just to make sure everyone understands.

6 A. Euthanasia is the humane —— causing death in a humane

7 manner. So if we feel an animal is suffering, then we

8 would consider that to be kinder than allowing them to

9 continue to suffer.

10 Q. And so what factors do you consider in that decision?

11 A. Quality of life. If an animal is just emaciated but in

12 otherwise not lame or overtly in acute pain or not

13 having traumatic injury that potentially would cause

14 them long—term suffering, then there’s a potential for

15 them to have quality of life. So we would then

16 consider attempting to rehabilitate them.

17 Q. Okay. Thank you.

18 MS. HOLMGREN: No further questions.

19 THE COURT: Cross.

20 MR. PICULELL: Your Honor, thank you.

21 (DISCUSSION OFF THE RECORD.)

22

23 CROSS-EXAMINATION

24 BY I4R. PICULELL:

25 Q. Officer, all of this testimony, where is your report on
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1 these events?

2 A. I did not write a report at the time.

3 Q. You didn’t write a report, Sergeant?

4 A. No.

5 Q. Where is the feeding plan, Sergeant?

6 A. That was a written feeding plan that was provided and

7 left at the stable for the other officers.

8 Q. Is it in a case report?

9 A. I don’t know.

10 Q. Did you look at the case report, Sergeant, before

11 testifying?

12 A. I have not.

13 Q. You have not. So you testified here that you were so

14 concerned about this horse that you created a feeding

15 plan. Tell me, what’s in a feeding plan, Sergeant?

16 A. How much a horse should be fed, how often the horse

17 should be fed and how that food should be prepared.

18 Q. You drafted that?

19 A. Yes.

20 Q. You submitted it with the case report?

21 A. I did not.

22 Q. I thought you just said it was with the case

23 information.

24 MS. HOLMGREN: And, your Honor, I apologize.

25 Objection; misstating the evidence.
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Q. What did you do with it? Ofr”

2 A. The statement that I made was that I had left it at the

3 stable for the other officers that were also caring for

4 the horse. I did not state that it was included in the

5 case report.

6 Q. Okay. You left it at the stable so that is the

7 responsible action. Did you pin it to the wall? What

8 did you do with it?

9 A. Yes, it was left with the feed that was there at the

10 stable for the horse.

11 Q. Okay. Now, if this is a criminal investigation, is

12 that a document that’s important; do you think?

13 A. I would think that it would be.

14 Q. Okay. So what did you do after that, Sergeant, to

15 ensure that that document was preserved?

16 A. I did not do anything with the document. I was

17 off-duty after those two days and so it was continued

18 by the field and the other officers.

19 Q. Okay. Do you have any criminal justice training?

20 A. Ido.

21 Q, Okay. And what does that consist of?

22 A. I attended the Animal Control Officer Academy.

23 Q. Okay. Are you commissioned to make arrests?

24 A. No.

25 Q. Okay. And so what do they teach you at the Academy,
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1 Animal Control Academy regarding retention of

2 documents?

3 A. It’s important to retain documents.

4 Q. It’s important to retain documents. Now, you said that

5 you may have fed Alex yourself.

6 A. I did feed Alex myself.

7 Q. Okay. Did you make a log of the day or the days -- you

8 said two days or three days —— did you make a log of

9 that?

10 A. I did not.

11 Q. Okay. Did you make a log of what you fed him?

12 A. Other than the feeding plan which was what I felt as

13 well, no.

14 Q. Okay. You indicated as well that you thought that you

15 should have a vet out to determine if this animal

16 should be put down, right?

17 A. Yes.

18 Q. Did you make any notation of that anywhere?

19 A. No, I discussed it with my the field sergeant.

20 Q. Okay. Who is the field sergeant, Sergeant?

21 A. It was Sergeant Morris at the time.

22 Q. Okay. And so did you call a vet?

23 A. I did not.

24 Q. Did you speak to Dr. Stewart concerning her examination

25 of the animal?
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1 A. I did not.

2 Q. Okay. Do you know if Dr. Stewart examined that animal?

3 A. I am not aware of anything that transpired with the

4 horse after my time with him other than transport to a

5 rehabilitation facility.

6 Q. Okay. So you didn’t look at any -- that DVM

7 examination after?

8 A. No.

9 Q. Okay. And what about before, was there any DVM

10 examination before coming to you?

11 A. I am unaware of that.

12 Q, Okay. You’re unaware of that, so you never had any

13 discussion with any medical veterinary professional

14 prior to receiving the animal?

15 A. No.

16 Q. Okay. When the animal is brought in on an intake, does

17 Animal Control have an intake form that describes the

18 incoming stats of the animal?

19 A. No.

20 Q, Does not. Okay. Now, so how do you determine what the

21 status of the animal is?

22 A. I primarily work in the shelter, so this was something

23 that I was asked to do outside of my normal duties,

24 however, in the shelter we have veterinary staff that

25 does what’s called an intake exam on the animals and
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1 records their notes.

2 Q. Okay. Was that done on Alex?

3 A. I do not know.

4 Q. Who would be responsible for determining whether that

5 veterinary intake was done on an animal?

6 A. This was a field case, so the field sergeant and the

7 cruelty sergeant and the officer on scene would have

8 had that communication chain.

9 Q. You’re the shelter sergeant?

10 A. Correct.

11 Q. And the veterinary exam comes in under the auspices of

12 the shelter; is that right?

13 A. For dogs and cats.

14 Q. What about horses?

15 A. So horses, because the shelter does not actually house

16 livestock except for small livestock animals, those are

dealt withhough outside facilities outside

18 veterinarians that deal with livestock.

19 Q. Okay. So who would be responsible for that?

20 A. Who would be responsible for?

21 Q. Yeah, for determining whether there is a veterinary

22 intake once you take charge of an animal.

23 MS. HOLMGREN: Objection; speculation.

24 THE COURT: She may answer the question if she can.

25 A. Ultimately, the field sergeant is responsible for the
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1 cases that happen under their watch.

2 Q. Okay.

3 A. So the field officer would typically contact their

4 sergeant and let them know what was going on, and then

5 those arrangements would be made. You do have to

6 contact a livestock vet to have them come out.

7 Q. Okay. I’m a little confused. You said that you

8 thought this animal was in such bad shape that you were

9 going to call a vet, and so you called Sergeant Morris.

10 What happened?

11 A I didn’t state that I was going to call a vet. I

12 stated that based on my observations of the horse’s

13 condition that I would think that purely on his

14 physical, visual condition that he would be a candidate

15 to be considered for euthanasia.

16 Q. Okay. And so did you call somebody?

17 A. I did rely that to the field sergeant.

18 Q. Okay.

19 A. I also relayed my observations that I thought his

20 demeanor, his personality was bright enough that in my

21 opinion it was a good idea to see if we could

22 rehabilitate him.

23 Q. Okay. But you have no notes of that, correct?

24 A. I do not.

25 Q. What month did this occur in?
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1 A. This happened in April.

2 Q. Okay. Did you review anyone’s report prior to

testifying?

4 A. No.

5 Q. Okay. April of what year?

6 A. 2011.

7 Q. When you took charge of Alex, what was the date that he

8 was released from your supervision?

9 A. So I was not actually supervising him. He was still

10 under the care of the field sergeant and the field

11 officer that had charge of the case. They asked me

12 because of my experience with horses and specifically

13 my experience with older emaciated horses to come up

14 with a feeding plan. In order to do that, I went to

15 the facility, observed the horse, purchased the feed,

16 wrote up a feeding plan and left that there based on

17 staffing levels which everybody was very busy at that

18 time. I went up and fed him again myself after that

19 fact. Other than the duties of feeding and developing

20 the feeding plan, I was not in charge of that case.

21 Q. Okay. Who was?

22 A. Sergeant Morris and Officer Jenee Westberg.

23 Q. Okay. Okay. So you fed the horse twice. Who else fed

24 the horse if it wasn’t you?

25 A. When I was off—duty, field staff fed the horse as well,
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1 which is why they asked me to come up with a feeding

2 plan. Not everyone has horse experience, so they

3 wanted me to write out directions for them to follow.

4 Q. Okay. And is there a log of that feeding schedule?

5 A. I don’t know if there’s a log of that or not.

6 Q. You indicated you believe the horse was a 1.5 on a body

7 condition scale. What was that scale called again?

8 A. It’s called a Henneke scale.

9 Q. Okay. Now, when did you make that measurement?

10 A. When I saw the horse, after I put hands on him and

11 observed his condition.

12 Q. When you saw the horse?

13 A. Yes.

14 Q. So you just estimated or did you do a measurement?

15 A. The measurements are based on —— it’s not a measurement

16 as far as measuring tape. It is based on prominence of

17 bones, lack of muscle tone, which is long—term

18 starvation versus lack of fat, which can be short—term.

19 He had all of the symptoms of long—term —-

20 Q. Okay.

21 A. -- lack of nutrition.

22 Q. Okay. So you never put a tape around the animal and

23 measured him and estimated the weight of the animal?

24 A. I did not.

25 Q. You said it wasn’t about putting a tape on him.
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1 A. No.

2 Q. The scale has no function in that?

3 A. You can get an estimate of a horse’s weight by putting

4 a weight tape on, however, that is not what the Henneke

5 scale is based on. The Henneke scale is based on

6 muscle loss, fat loss, bony prominences, visual and

7 physical feeling of how prominent the bones are versus

S covering of fat and tissue.

9 Q. Isn’t that scale supposed to be objective that one

10 practitioner doing that measurement will reach the same

11 result as another practitioner doing that measurement,

12 and doesn’t it involve a measuring tape?

13 A. It does not involve a measuring tape. A measuring tape

14 is strictly for weight. Weight can be deceptive. You

15 can have a short horse with a slight build that is

16 grossly obese weigh the same as a tall horse that is

17 grossly emaciated. So its bone density plays into

18 that, height of the horse, breed of the horse, many

19 things play into weight. The Henneke scale is designed

20 to work on any animal, so it’s designed to work on

21 miniature horses as well as draft horses. So that is

22 hy it’s more about the prominences, lack of fat, lack

23 of muscle tissue.

24 Q. And how much training do you have on this scale?

25 A. I have a fair amount of training on this scale. I have
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1 assisted with many, many neglect/abuse seizures.

2 Q. Training, in terms of training about the entomology or

3 the origin of this scale, have you ever sat in a class

4 and somebody taught you about the scale?

5 A. Yes.

6 Q. Okay. And what’s your understanding of the origin of

7 the scale. What’s the purpose?

8 A. The purpose is to be able to score horses as far as

9 their condition.

10 Q. For what purpose? It’s for breeding purposes, right?

11 A. That is not for breeding purposes.

12 Q. It’s not for breeding purposes. So you don’t think

13 that it was designed in 1983 for the sole purpose of

14 purchase of horses for breeding; is that what you’re

15 saying?

16 A. I am not familiar with that.

17 Q. Okay. Now, was this horse Alex lame when it came in?

18 A. I had no way of assessing that. He did not appear

19 overtly lame in his stall, but I did not observe him

20 moying around.

21 Q. Okay. And there’s no notes, this is all from

22 recollection from people of 2011?

23 A. Correct. Correct.

24 Q. Okay. When did you find out this was a criminal case?

25 A. I knew that it was a criminal case when I went to the
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stable.

2 Q. Okay. And why is that?

3 A. They told me they had seized the horse.

4 Q. They told you they had seized the horse -—

5 A. They had taken the horse from people that owned him

6 previously.

7 Q. Okay. And when you say “they,” do you mean Officer

8 Westberg?

9 A. Officer Westberg and I believe she had assistance from

10 another officer to move the horses.

11 Q. Okay. So they told you it was criminal at that point

12 because they had seized the horse. So did you do ——

13 A. I don’t recall if they told me that.

14 Q. Well, that’s what you just testified to. So that’s not

15 accurate, Sergeant?

16 A, I don’t recall what was correctly said to me at the

17 time.

18 Q. Okay. So let me reask that question, Sergeant. So

19 when did you find out it was a criminal -— if they

20 didn’t tell you as you just testified, when did you

21 find out that it was criminal, ma’am?

22 A. I don’t recall the exact statements that were made to

23 me.

24 Q. Okay. So an animal is there, you know that they told

25 you that they seized the animal. Is it the first day,
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1 second day, third day?

2 A. I believe I knew the first day that it was likely that

3 this would be pursued as a neglect/abuse case.

4 Q. Okay. And with that information, you didn’t do any

5 paper on your contact with this animal?

6 A. I did not.

7 Q. Okay. Now, you had an opportunity to review the

8 officer’s report. Did you review either or any of the

9 DVt1’s report associated with their examination of this

10 animal?

11 A. I have not.

12 Q. Do you know whether this animal saw a DVM after your

13 oversight of the animal?

14 A. Yes.

15 Q. Okay.

16 A. I know the horse was transferred to an equine rescue

17 organization, and I know that the horse was seen at

18 that point by a veterinarian.

19 Q. Okay. Other than that, ma’am?

20 A. I’m nt aware.

21 Q. Are you familiar with the Washington State University

22 Diagnostic class?

23 A. I know it exists.

24 Q. Okay. And what’s its purpose? Does it have a forensic

25 purpose in terms of sampling or submission of anything
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1 to do with prosecutions?

2 A. Yes. Yes, that is one of the labs that we use.

3 Q. Okay. Did you take any action to gather any samples or

4 blood or anything like that and submit it to WSU?

5 A. That would not be something that I would do.

6 Q. Okay. Are you aware whether it was done in this case?

7 A. lamnot.

8 Q. Who would be responsible for doing that?

9 A. That would b the officers in charge of the case and

10 the vet that was assigned to the horse.

11 Q. You indicated that you had some training in terms of

12 forensics, event scene or crime scene investigations as

13 they relate to Animal Control?

14 A. Correct.

15 Q. Do you agree that the responsibilities of the officer, [5

16 cgç those involved, is to serve, seize and locate evidence?

17 Is that a primary function?

18 A. Yes.

19 Q. Protect and secure evidence?

20 A. Yes.

21 Q. To make sure that it’s not compromised in any way?

22 A. Correcj.
/r1 j2

123 Q. Chain of custody1tberi to seize evidence?

24 A. Correct.

25 Q. What’s the evidence in this case; is it the animal?
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1 A. The animal would be a part of it.

2 Q. Okay. Now, did you take any photographs of the animal?

3 A. I did not.

4 Q. I think you testified this was the worst, skinniest

5 horse you had ever seen in your entire career and you

6 didn’t take a photograph of this animal?

7 A. I was present when photographs were taken, but I did

8 not take photographs of this animal.

9 Q. At the stall?

10 A. Yes.

11 Q. And who took those photographs?

12 A. Officer Jenee Westberg.

13 Q. Okay. And she’s the investigator or primary officer?

14 A. Correct.
- C

jo 15 Q. Did you examine the animal at all?

16 A. Examine?

17 Q. His teeth, shoes -—

18 A. I did look at his teeth, I did look at his feet and

19 observed he had shoes.

20 Q. Okay. Did you make any notation of those in any form,

21 any media?

22 A. I did not. That was going to be done by a

23 veterinarian. I was doing that as part of my

24 decision—making process as far as what would be safe to

25 feed him.
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1 Q. The initial location of the horse after seizure of the

2 horse by Officer Westberg was what, according to your

3 recollection?

4 A. It was being housed at Reber Ranch.

5 Q. Okay. And then you first saw the horse, where was

6 that?

7 A. It was at Reber Ranch.

8 Q. And was that horse transported?

9 A. Transported to Reber Ranch or from Reber Ranch? I’m

10 sorry?

11 Q. Yes, from Reber Ranch.

12 A. I know that the horse was moved. I don’t really know

13 any of the details surrounding that. I know he was

14 transferred to an equine rescue group.

15 Q. Okay. So it was transferred to civilian control out of

16 the hands of King County Animal Control, correct?

17 A. Correct.

18 Q. And how do they get paid?

19 A. They bill the County for the horse’s care. They

20 present us with vet bills, farrier bills and also

21 boarding bills. The County doesn’t have the ability to

22 house large animals, so that’s typically how it is

23 handled.

24 Q. Okay. And does King County pay that absent a criminal

25 prosecution?
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1 A. Yes.

2 Q. Okay. Have they paid in this case?

3 A. I am unaware of that.

4 Q. You haven’t looked at the documents?

5 A. I don’t handle that part of it.

6 MR. PICULELL: That’s all I have.

7 THE COURT: All right. Ladies and gentlemen, we’re

8 going to go ahead and take that morning recess.

9 (JURY NOT PRESENT IN THE COURTROOM.)

10 THE COURT: You can step down.

11 Mr. Tarvin, you also asked for a sidebar. Do you

12 want to go ahead and take a moment and put that on the

13 record, please.

14 MR. TARVIN: Your Honor, my objection is based upon

15 the prosecutor’s choice, which I’m absolutely confident

16 is calculated based upon her evaluation of subsequent

17 witnesses, she intentionally choose to not ask Officer

18 Westberg about training and experience and she did that

19 because she knew that that would block or prevent

20 counsel form being able to ask particular questions

21 about training that Officer Westberg was assigned to

22 take where she subsequently pretended to attend, did

23 not attend and as a result an investigation was

24 conducted where it was a very protracted process where

25 there were continued requests for documentation for the
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1 attendance of training. She continued to assert that

2 she had attended, that she had some other documentation

3 that she attended it, and then it was discovered that

4 the place that put on the training still had the

5 certificate. And when -- ultimately, I guess, when

6 push came to shove, she finally admitted she had been

7 lying throughout and that she had —- or at least it was

8 proven that she had lied throughout, had pretended to

9 attend. She was found to have stolen or

10 misappropriated funds ——

11 THE COURT: Counsel, can I get you to narrow it just

12 to what we were talking about in the hail. I don’t

13 think any of this was mentioned in the hallway, so I

14 just want you to make a record for what was actually

15 said in the hallway.

16 MR. TARVIN: For the record that’s being made, it

needs to be pointed ut that the prOsecuto

18 shielding her from being cross-examined Iri having

l. found to have been stealing or rnisappropriating funds

L oN
20 from the County that she claimed to have getten things

c i’e , ‘ r4j I
21 that she hadn’t and [INAUDIBI4F,j.

V?itf

22 And the fact that the prosecutor asked the two

23 subsequent witnesses about their training and

24 experience does two things. One, it proves that it was

25 an intentional choice on the part of the prosecutor to
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1 not ask those questions of Officer Westberg; and,

2 secondly, and very significantly, the fact that she

3 asked training and experience questions of the two

4 subsequent witnesses about those subjects,he opened

5 the door to training and experience generally, and

6 Officer Westberg herself is subject to examination on

7 that issue at this point in time because the door can

8 be opened through other witnesses. It became subject

9 matter of this case that the prosecutor is using to

10 prove this case in that training and experience.

11 Whether it’s from the same witness or a different

12 witness, it should not matter.

13 THE COURT: All right. I didn’t really ask you to

14 respond in the hallway. I’ll just note what happened

15 in the hallway, and then I’ll allow you to respond, if

16 you wish.

17 I then asked what the remedy was and you said that

18 the State should not be allowed to ask about future

19 witnesses’ training and experience, and at that point I

20 overruled and said let’s go back out. And I don’t

21 know, would you like to respond to --

22 MS. HOLMGREN: Your Honor, just very briefly. This

23 was discussed at length in motions in limine and

24 defense counsel were both both indicated that this

25 information presented to the court would only be -—
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would come in only if the State opens the door on

direct examination of this witness.

First of all, in regards to all of the information

that Mr. Tarvin has presented, the State is not ——

there has been no specific foundation laid because that

information the State would object to its relevance.

The State understands that there are those issues out

there and it would potentially come up in an address

before your Honor.

The State did make a specific decision not to ask

those questions of those witnesses. And this wasn’t

addressed —- it was addressed briefly after her

testimony, her direct testimony. It was acknowledged

by both counsel that the State had not opened the door.

I don’t believe that in any way prohibits me from

asking any other questions to any other witnesses.

THE COURT: All right. Again, I did overrule the

objection, and we’ll go ahead and take our 15-minute

recess.

(RECESS.)

Are we ready to bring in the jurors?

Your Honor, may I?

Certainly.

When the prosecutor was just making her

relative to the objection that I had,

THE COURT:

MR. TARVIN:

THE COURT:

MR. TARVIN:

last statement
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1 [INAUDIBLE] was that I had not made a sufficient

2 showing of foundation for that motion and I take from

3 that suggestion that there was enough information about

4 the underlying event before ——

5 THE COURT: Let me stop you a minute just in terms

6 of time because what I’m hearing is I heard an

7 objection and if I understand correctly, the State, as

8 many attorneys do, made a trial strategy call, and so I

9 guess my question is, where are we going with this?

10 MR. TARVIN: I just wanted to make a more thorough

11 record of the underlying event that I was referring to.

12 I was going to file a copy of that document relative to

13 that investigation with the court and make it part of

14 the record.

15 THE COURT: And you can file that, but I think again

16 it all just goes back to your objection beginning with

17 the State not asking an officer about her background

18 and I think she articulated why she didn’t and I think

19 that’s appropriate trial strategy, but if you want to

20 file that, that’s fine.

21 MR. TARVIN: Thank you. That’s the reason I bring

22 this up.

23 THE COURT: Okay.

24 MR. TARVIN: I didn’t get the chance in response to

25 her last remark.
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1 THE COURT: All right.

2 MR. TARVIN: Your Honor, I want to hand up what is

3 identified as a document that relates to an

4 investigation of Jenee Westberg.

5 THE COURT: That’s called a pretrial exhibit. It’s

6 not going to be one that’s going to be admitted here.

7 So why don’t we go ahead and admit it as a pretrial

8 exhibit and the record is clear based on what we’ve

9 just said.

10 MR. TARVIN: Yes. Well, yeah, brought to the

11 court’s attention.

12 THE COURT: That was so we can number it. I just

13 want to make sure we can number it. I don’t want to

14 number it as a trial exhibit. So if we did a —— it

15 kind of falls into a pretrial exhibit. And so what

16 would that be? Let me just make sure we have a number

17 for you.

18 FEMALE: Pretrial 20.

19 THE COURT: Okay. Pretrial Exhibit 20 then if you

20 want it at any point in the future.

21 MR. TARVIN: Counsel, do you know what I’m talking

22 about?

23 MS. HOLMGREN: Yes, I believe so. And I indicate

24 for the record that this wasn’t actually admitted

25 during pretrial, so it came up during trial.



EYKEL - Direct 55

1 THE COURT: Give me a title.

2 MS. HOLMGREN: Your Honor, I would actually object

3 to the court filing it because I don’t believe that it

4 is relevant. That was my prior argument, that we

5 haven’t had any testimony about this. The State does

6 not believe it is relevant to the facts in this case.

7 THE COURT: What’s another way we can file it so

8 it’s not referred to as a pretrial exhibit or a trial

9 exhibit?

10 FEMALE: We can just file it in the court file.

11 THE COURT: Okay. I’m just going to go ahead and

12 allow it to be filed.

13 MR. TARVIN: It’s an exhibit that was presented as

14 part of an offer of proof relative to the request

15 that ——

16 THE COURT: No, I haven’t even looked at the

17 information. I’m willing to allow it to be filed given

18 the objection. But I haven’t even looked at it and so

19 I think that I made the ruling and it will be on the

20 record. so if the Court of Appeals wants to look at it,

21 they can take a look at it and if they think that my

22 ruling was inappropriate then they can review that and

23 they’ve heard I think both arguments and can do

24 something with it. So I’ll allow it to be filed.

25 MR. TARVIN: Okay. So that was part of my offer of
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1 proof.

2 THE COURT: Okay. All right. Are you ready to

3 proceed, everybody?

4 MS. HOLMGREN: Yes, your Honor.

5 THE COURT: All right. Then why don’t we go ahead

6 and bring the jurors in, please.

7 And, Mr. Tarvin, we’re with you, correct?

8 MR. TARVIN: Yes, your Honor, I have no questions.

9 I’ll say that on the record.

10 THE COURT: Okay. All right.

11 Now, let me ask you, are you —— once we’re finished

12 with this witness, are you prepared to call another

13 one?

14 MS. HOLMGREN: Yes, your Honor.

15 THE COURT: Okay.

16 (JURY PRESENT IN THE COURTROOM.)

17 THE COURT: All right, folks, please be seated.

18 You may proceed.

19 MR. TARVIN: Thank you, your Honor. I have no

20 questions.

21 THE COURT: All right.

22 MS. HOLMGREN: Thank you, your Honor. Just briefly.

23 REDIRECT EXAMINATION

24 BY MS. HOLMGREN:

25 Q. We talked about the Henneke scoring chart. I’m sorry.
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1 Did we have trial testimony regarding the Henneke

2 scoring chart?

3 A. Yes.

4 Q. And how long have you been experienced with this

5 grading scale?

6 A. For 20 years.

7 Q. And in your experience, is there a difference between

8 the purpose for and its practical application?

9 A. Yes.

10 Q. In your own words, how would you describe the practical

11 application of the Henneke scoring chart?

12 A. In my experience of managing breeding and boarding

13 facilities, it’s been in a veterinary capacity and also

14 an Animal Control capacity. We never used it in a

15 breeding capacity. We’ve used it continually in the

16 veterinary and the Animal Control capacity

17 Q And do you think it would be reasonable for different

18 people to have a different result from their own

19 particular grading?

20 A. Yes. Yes.

21 Q. Okay. And in your experience, is that a significant

22 difference?

23 A. No, it’s not typically significant. It’s usually

24 between ——

25 MR. PICULELL: Your Honor, assuming facts not in
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1 evidence.

2 THE COURT: I’m going to overrule the objection.

3 believe she can answer the question.

4 Q. Go ahead.

5 A. It’s usually between —— bony prominences are easy to

6 see and that’s a part of the scale. So those are easy

7 things to judge. The things that are more difficult

8 are determining level of fat loss, level of muscle

9 tissue loss. So that causes the difference, the

10 variation. Also, people’s experience.

11 Q. Okay. And we also heard testimony about the fact that

12 Alex had shoes on. Why do horses wear shoes?

13 A. Typically, it’s because they’re being ridden. It

14 prevents excessive wear to the feet. They can wear

15 shoes for therapeutic reasons, but most often it’s

16 because they’re being ridden.

17 Q. Okay. Is there a harm to a horse who is not being

18 ridden to not wear shoes?

19 A. No.

20 Q. And lastly you said in your previous testimony that you

21 knew when you saw Alex that it could be a criminal

22 case. And why is that?

23 A. His body condition was so severe that it would be

24 reasonable to assume that somebody would pursue

25 neglect/abuse.
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1 I3
1 Q. Thank you.

2 MS. HOLMGREN: Nothing further.

3 MR. PICULELL: Thank you.

4

5 RECROSS-EXAMINATION

6 BY MR. PICULELL:

7 Q. So when -— you first said that you were told that it

8 was a criminal case. Now, I think you revised that in

9 my question that you weren’t sure when you were told,

10 but when you knew that this could be a criminal case,

11 you took no action to document your interaction with
cfV

12 the alleged victim of the matter, corc.t?

13 A. So other than the feeding plan that I drew up and

14 communicating my observations of the horse, no.

15 Q. Okay. The feeding plan has disappeared [INAUDIBLE]

16 somewhere?

17 A. Like I said, I was at the tail end of my shift when the

18 horse came into our care, so I cared for him on the

19 last couple days of my shift and that included drawing

20 up the feeding plan and going up there and then

21 actually feeding him. And then I was on my days off

22 and then after that, it’s not typically -— not typical

23 for me to be involved with that case. So at that point

24 he was under the field sergeant and the field officers.

25 Q. Sure. And you’ve been testifying probably an hour and
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1 a half here in a criminal case all without any

2 reference to any documentary or forensic preparation,

3 correct?

4 A. Correct.

5 Q. Now, the prosecutor asked you, the first question here,

6 would it be unusual to have a practical application for

7 something versus what its design or purpose is. And

8 she was referring to the Henneke scale. Before the

9 break, you didn’t know what its design or entomology or

10 origin was. Did you find out during the break that it

11 was designed for something else?

12 A. No, I actually was unaware of the origins of that

13 scale. And it’s not how we have used it and not how I

14 have been exposed to it in over 30 years of both

15 private horse ownership, animal veterinary work and

16 also Animal Control work.

17 Q. Okay. So you don’t know the design —- or her question

18 about the two different areas of the scale, its design,

19 you simply -- you just answered her question —-

20 A. With my --

21 Q. -- in a speculative way.

22 A. In my experience.

23 MS. HOLMGREN: I would object. That was a

24 misleading question, and the original question -—

25 MR. PICULELL: Objection to speaking objection. Ask
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1 her state of basis.

2 MS. HOLMGREN: Your Honor, if we may have a brief

3 sidebar.

4 THE COURT: Why don’t we just do this. Why don’t

5 you go ahead and ask -— or you can answer the question

6 if you can. I’m going to overrule the objection. So

7 if you can answer the question, please do.

8 Q. So when the prosecutor posed that question to you about

9 the design of the tool and its practical application,

10 you still don’t know what it was designed for?

11 A. Correct.

12 Q. Nothing else. Thank you.

13 MR. TARVIN: No questions.

14 MS. HOLMGREN: Very briefly.

15

16 FURTHER REDIRECT EXAMINATION

17 BY MS. HOLMGREN:

18 Q. When Mr. Piculell had asked you questions earlier, did

19 he state in his question that the original purpose for

20 the Henneke scale was for breeding?

21 A. Yes.

22 Q. And did you originally respond that you hadn’t ever

23 used it for breeding?

24 A. Correct.

25 Q. Okay.
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1 MS. HOLMGREN: Nothing further.

2 THE COURT: Anything else?

3 MR. PICULELL: No, thank you.

4 THE COURT: Any reason why this witness may not be

5 excused?

6 MS. HOLMGREN: No, your Honor.

7 THE COURT: All right. You are excused, ma’am.

8 Thank you very much.

9 MS. HOLMGREN: Your Honor, the State would call Dr.

10 Hannah Mueller.

11 THE COURT: All right.

12 (DR. HANNAH MUELLER SWORN.)

13

14 DIRECT EXAMINATION

15 BY MS. HOLMGREN:

16 Q. Dr. Mueller, could you please state your full name and

17 spell your last name for the record.

18 A. Yes. My name is Dr. Hannah Mueller, H—a-n—n—a—h,

19 M—u—e-l—l—e—r.

20 Q. Okay. And did you recently have a name change?

21 A. I did. My last name was ——

22 Q. What was your previous last name?

23 A. My last name was Evergreen.

24 Q. Thank you. And what is your current occupation?

25 A. I’m a veterinarian, specializing in horses, equine.
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1 Q. Okay. And where did you attend college?

2 A. I went to Oregon State University, College of

3 Veterinary Medicine.

4 Q. And did you do postgraduate work specializing in

5 horses?

6 A. Yes, I did. So the veterinary program is a four—year

7 program after a Bachelor’s degree. So I actually did

8 my undergraduate at Randolph Macon College in Virginia

9 and then did my veterinary school education at Oregon

10 State University in Corvallis.

11 Q. And are you a certified veterinarian?

12 A. Yes, I am.

13 Q. And does it specify what your certification is in?

14 A. Certified as DVM, so Doctor of Veterinary Medicine. My

15 specialty is equine, but that’s not a separate

16 certification.

17 Q. Okay. And have you been published on any topics in

18 regards to your profession?

19 A. Yes, I’ve actually written a number of journal articles

20 for different equine magazines with some horses. Also,

21 rescue horse rehabilitations, since that’s something I

22 do a lot of.

23 Q. And how long have you been an equine vet?

24 A. Since 2004.

25 MS. HOLMGREN: Your Honor, the State would tender
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1 Dr. Mueller as an expert in equine medicine.

2 THE COURT: Any objection?

3 MR. PICULELL: I think it just depends on the

4 question, your Honor.

5 THE COURT: All right. Granted. You may go ahead

6 forward.

7 MS. HOLMGREN: Thank you.

8 Q. And, Dr. Mueller, you had testified that you specialize

9 in rehabilitation of horses?

10 A. Yes.

11 Q. And how did you come to do that?

12 A. I own and operate a rehabilitation center in Snohomish.

13 So there I have a facility where horses can come and

14 stay for a few weeks to a few months or longer to be

15 rehabilitated. So that’s something that I have done

16 over the years at people’s home facilities and now I

17 have a facility where horses can come to me to do that.

18 Q. Okay. And how long have you had that facility?

19 A. Since 2010, so two years.

20 Q. And you had mentioned horses that come for a couple

21 weeks to a couple months. Why would their range of

22 stay differ?

23 A. It just depends on how severe the problem is. So I see

24 a lot of neglect horses and things like that. So if

25 they’ve just been neglected a little bit where they’re
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1 thin, usually in a couple weeks they’re fine. If

2 they’ve been starved to the point of emaciation, it

3 usually takes at least one to three months to recover

4 from that.

5 Q. Okay. And how many —— if you could estimate, since

6 2010, since owning this facility, how many horses have

7 you seen —— or how many horses have you helped to

8 rehabilitate?

9 A. Well, we have anywhere from five to fifteen horses

10 there at any one time. Of those, probably a third are

11 neglect cases, so I’d estimate like 50 horses maybe.

12 Q. Okay. And in the scope of your duties, are you

13 employed by Animal Control?

14 A. No, I’m not, no.

15 Q. Do you work with Animal Control on cases?

16 A. Yes, they are a clients, basically a client

17 relationship.

18 Q. And how do you get involved in these cases?

19 A. If Animal Control has called out to see a horse that’s

20 been neglected, they contact me professionally to come

21 out and do an evaluation and then I’m called out as the

22 veterinarian to evaluate the state of the horse and see

23 what needs to be done.

24 Q. And in speaking about horses that you have

25 rehabilitated, is it your opinion that horses
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1 experience pain?

2 A. Yes, it is.

3 Q. And how do you come to that opinion?

4 A. Horses have the same nervous system that humans do,

5 other than the neocortex, so the thing that differs us

6 from the horse is that our core brain and our neocortex

7 is more developed which lets us have more conscious

8 thought and language and things like that. But the

9 rest of the nervous system, the pain fibers, the

10 rieurotransmitters are identical basically between horse

11 and human. So when we feel hunger pains in our stomach

12 and feel that ache, we haven’t eaten, that’s the same

13 pain that horses are going to be feeling in their

14 stomach. Their nervous systems are wired the same way

15 ours are in that respect.

16 Q. Okay. And when you’re observing a horse, how can you

17 come to a determination of whether or not the horse is

18 feeling pain?

19 A. Yeah, so horses show different signs of pain. Some

20 horses are fairly stoic and can hide it a little bit.

21 So some of it is just based on their physical state.

22 You’d know that they are in pain because of their

23 emaciation. Sometimes it’s their attitude and their

24 demeanor, so how they’re behaving to tell. Sometimes

25 horses are actually vocalizing in pain, are rolling or
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1 looking at their sides, doing things like that.

2 Q. And why would emaciation cause a horse pain?

3 A. It causes pain in their stomach. So horses will get

4 ulcers in their stomach if they don’t have food for

5 three to five days. So emaciation is usually not

6 having appropriate food for much longer than that. So

7 we can assume that they have ulcerations in their

8 stomach. And as we know from people, ulcers are very

9 uncomfortable, and in horses they are as well. So

10 that’s one form of pain.

11 The other form of pain that happens with muscle

12 wasting and muscle loss is a lot of achy joints and

13 achy muscles, kind of like those flu—like symptoms that

14 are —— malaise is the medical term for that. So when a

15 horse goes from a normal weight down to an emaciated

16 weight, there’s a lot of achiness and pain involved in

17 that process.

18 Q. And would you say that -- when you talked before about

19 how the term of rehabilitation can last for any length

20 of time, is there pain involved in the rehabilitation

21 of a horse for the entire process or is it just more

22 beginning or mor at the end; where is that pain in that

23 process?

24 A. Okay. Yeah, usually it subsides after a few weeks.

25 Usually, I see a change in the brightness of their eyes
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1 and their attitude once they kind of get over the hump,

2 so to speak. Horses that are emaciated go through

3 what’s called refeeding syndrome. So their metabolism

4 has been in a weight loss or wasting metabolism and you

5 have to slowly feed them small frequent meals to work

6 them up to a free choice feed rate again over a

7 two—week period.

8 If you go too quickly during that time, they can

9 crash, they’re really fragile, and they can colic,

10 which is acute abdominal pain and their organs can shut

11 down and ultimately death. So it’s when they’ve become

12 a 1 body condition score, they’re very fragile.

13 So in that first two weeks, I think they’re still

14 uncomfortable until they kind of get over that hump,

15 and it just depends on the horse. So, you know, I

16 mean, in this case it was probably about four to six

17 weeks into it when you started seeing the spark back in

18 his eyes and his energy level was coming back.

19 Q. All right. And specifically in regaids to Alex -— and

20 I know that Alex at your facility was renamed?

21 A. Yes.

22 Q. And what was the name that you came to know him by?

23 A. Mr. Pibb.

24 Q. Okay. So for the purposes of this, I’m going to refer

25 to him as Alex.
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1 A. Okay.

2 Q. Okay. But in your mind, are Alex and Mr. Pibb the same

3 horse?

4 A Yes.

5 Q. Okay. And when did you first have contact with Alex?

6 A. That was April of 2011 when he first came in.

7 Q. And who contacted you about Alex?

8 A. Actually, I don’t remember because I’m sure it was

9 somebody from Animal Control contacting my office, so

10 it was scheduled, so I’m not sure.

11 Q. Okay. Do you recall what day he arrived at your

12 facility?

13 A. I’ve got in my medical notes.

14 Q. Did you compile medical notes while you were treating

15 Alex?

16 A Yes, I did.

17 Q. And would reviewing that report help refresh your

18 recollection as to the specific date you saw him?

19 A. Yes, it would.

20 Q. Handing you what has been marked as State’s Exhibit No.

21 27. Are those the notes that you’re familiar with?

22 A. Yes, they are.

23 Q. Okay. And so briefly looking at those notes, can you

24 tell us the first date that you saw him?

25 A. Yes, that was the 14th of April 2011.
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1 Q. And do you recall if that is the date he arrived at

2 your facility?

3 A. Yes, that was his intake exam.

4 Q. Okay. Okay. And what were your initial observations

5 of Alex?

6 A. My initial observations, I was appalled by his level of

7 emaciation. I scored him a 1 out of 9 body condition

8 scoring, which is severe emaciation. It’s like

9 basically the point before death. So that was the main

10 thing.

11 Q. Okay.

12 A. I was concerned about parasites and lice and things

13 like that.

14 Q. And we’ll talk about the grading first. So when he

15 first arrived, did you do a full exam of Alex?

16 A. Yes, I did.

17 Q. And does that include grading him according to a

18 specific scoring chart?

19 A. Yes, it did.

20 Q. And what is the name of that scoring chart?

21 A. That’s the Henneke Body Condition Scoring System.

22 Q. Okay. I’m showing you what has been marked as State’s

23 Exhibit 30. Do you recognize this?

24 A. Yes, that’s the Henneke diagram.

25 MS. HOLMGREN: Your Honor, the State would move to
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1 admit State’s Exhibit 30 for demonstrative purposes

2 only.

3 MR. PICtJLELL: No objection.

4 MR. TARVIN: No objection.

5 THE COURT: Admitted.

6 Q. Okay. And can you see it from where you’re sitting?

7 A. Yeah.

8 Q. Okay. And now talking specifically about this specific

9 scoring chart, what is the purpose of this scoring

10 system?

11 A. So the scoring system was developed so that we’d have

12 an objective way to determine the level of fat or thin

13 the horse is because that would be kind of a subjective

14 thing. So it breaks it down into a number of different

15 locations around the horse’s body that we rate 1 to 9

16 level of fat content and then average the numbers to

17 get a body condition score. So 1 being no fat,

18 emaciation; 9 being morbidly obese with lots of fat; 5

19 being ideal. So the ideal normal range is 4.5 to 5.5

20 on the body condition score, so 5 is kind of what we

21 average for ideal. Anything under a 4 body condition

22 score is considered too thin. Anything under a 2 body

23 condition score is considered emaciated.

24 Q. Okay?

25 A. And so you can see the different locations that we look
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1 at.

2 Q. Dr. Hannah, I’m showing you what has been previously

3 marked as State’s Exhibit 29. Do you recognize this

4 photograph?

5 A. Yes, I do.

6 Q. And does this fairly and accurately represent Alex and

7 the condition that he was in when he came to your

8 facility?

9 A. Yes, it does.

10 Q. Okay.

11 MS. HOLMGREN: I would move to admit State’s Exhibit

12 29.

13 MR. PICULELL: No objection.

14 MR. TARVIN: No objection.

15 THE COURT: Admitted.

16 Q. Okay.

17 MS. HOLMGREN: And, your Honor, I apologize. I’m

18 going to ask the witness to step down so -—

19 THE COURT: Certainly.

20 Q. I’m just going to ask you a few questions about how you

21 perform this measurement in regards specifically to

22 Alex and’what you start with.

23 A. Okay. So to do the body condition scoring is a

24 hands—on evaluation. So you can’t see it from the

picture, you actually have to touch the horse so7I can
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1 feel for fat content and the withers, on his shoulders,

2 and over the ribs the tail head. And as you can see

3 from the picture, he had a lot of hair, so it doesn’t

4 make it as pronounced as it actually feels, but you can

5 still see his ribs here protruding. There’s absolutely

6 no fat over his ribs. You can see this line right here

7 with that rib is where the rib heads come into his

8 spine. That’s basically bones and more bones, no fat

9 there. On his neck, you can feel atrophy that is right

10 here. That should be round and protruding out the

11 crest of his neck here, and there’s no fat there. Same

12 thing over his hind end here. You can see his hip

13 bones protruding, his tail bones protruding, his sacrum

14 up here. So he’s very emaciated.

15 Q, And what was your score of him?

16 A, He was a 1 out of 9, so {INAtJDIBLEI emaciation.

17 Q. Okay. Go ahead and have a seat there.

18 A. (Witness complies.)

19 Q. So you testified that your initial —- you had several

20 concerns concerning his Alex’s care. What was the

21 foremost in your mind?

22 A. His emaciation was the biggest concern.

23- Q. Okay. And what were the more secondary concerns?

24 A. The second concerns were was- Qd that he had been

25 ridden in that condition. That was very concerning.
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1 was concerned about parasite load. We did confirm that

2 he had a severe parasite load. I was concerned about

3 lice. We didn’t ever see any, so I wasn’t able to

4 confirm that, but he was itchy and presented as though

5 he had lice.

6 His hooves were overgrown, not as bad as they could

7 have been. He was still wearing shoes, sO more

8 confirmation that he had been ridden. So those were my

9 main concerns.

10 Q. Okay. And taking this individually, in terms of

11 parasites, why were you concerned about parasites?

12 A. Parasites can be fatal in horses. Mostly, we’re

13 worried about internal parasites or worms that can be

14 harbored in their GI tracts and their gastrointestinal

15 system. So it can cause pain and discomfort. The

16 parasites migrate through the intestinal wall and can
)- ¶ f

17 cause intestinal bleeding, appoachi-less-e weight

18 loss (sic), poor hair coat. So that’s a big concern.

19 It’s routine horse husbandry to deworm a horse

20 frequently or do fecal floats which look for parasite

21 eggs in their feces.

22 Q. Okay. And when you say “frequently,” does that differ

23 with each horse, or how often would you commonly deworm

24 a horse?

25 A. A horse should either have a fecal float or a chemical



./j4UELLER — Direct 75

II

1 dewormer every three months. And some horses need it

2 more frequently.

3 Q. And why would a horse need it more frequently?

4 A. Well, he’s a good example of a horse that would need it

5 more frequently because of the parasite load he came in

6 with. You end up having to do a half-dose of a

7 dewormer and then two weeks later a full dose and then

8 two weeks later what’s called a Panacur Power Pack

9 which is a five—day-in-a-row intensive deworming to get

10 them cleaned out. And then after that, they often need

11 it four weeks after that, and then they can go to a

12 three-month rotational schedule.

13 Q. Okay. So is it fair to say that he had an extensive

14 parasite load?

15 A, Yes, he did. He was over 500, which is very excessive.

16 A normal horse with a high parasite load will have a

17 parasite load of 20 eggs per gram. He had over 500

18 eggs per gram.

19 Q. Okay.

20 A. That is a lot.

21 Q. In your experience with Alex, was there any evidence to

22 suggest that he had been dewormed recently?

23 A. There was no evidence to suggest that.

24 Q. And recently, I mean within the last several months.

25 A, Yeah. No.
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1 Q, And do the parasites cause difficulty for the horse

2 when he’s absorbing food?

3 A. They can, yeah.

4 Q. Okay. And to a point, though, where parasites

5 specifically would cause emaciation?

6 A. If a parasite load is severe enough, sometimes it can

7 cause emaciation or lead to it, but it’s always a

8 combination of lack of nutrition and a parasite load.

9 So you can have a severe parasite load and if you’re

10 feeding the horse twice as much of what they need, you

11 can keep them at a good weight, so there’s contribution

12 here.

13 Q. Okay. But you would need both to lead to emaciation?

14 A, Uh—huh. And I also forgot to talk about his teeth when

15 we were talking about —- I’m sorry.

16 Q. Okay. His teeth were a concern also?

17 A. Yes.

18 Q, And when you do an exam of a horse —— when you did this

19 exam for his teeth, can you describe that procedure a

20 little bit.

21 A. Sure. To do a dental exam in a horse, we use what’s

22 called a dental speculum, and it’s basically what’s

23 kind of like a halter with a mouthpiece. You fit it

24 onto their face and it ratchets open so that it holds

25 their mouth open so I can actually get my hand in there
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1 and feel their teeth and a light and actually visualize

2 what’s going on in there.

3 Q. Okay. And what was your opinion of his teeth?

4 A. If I recall, he had severe dental pathology. He’s not

5 been floated in a long time.

6 Q. Okay. And can you describe what “floated” means.

7 A. Yeah. Adental float -- horses need to have their

8 teeth floated or filed once a year. They have a

9 hyposodont-style tooth where what that means is their

10 teeth are continually growing and erupting throughout

11 their life span. Because they’re grazing animals and

12 they wear their teeth rapidly, that’s an adaptation

that horses and cows and whatnot have had.

14 But horses because their lower jaw is narrower than

15 their upper jaw, as they grind that outside edge of

16 their top teeth and the inside edge of their bottom

17 teeth gets really sharp points,isharp to the point

18 where they can ulcerate their cheek and lacerate their

19 tongue and have difficulty eating. So that in

20 combination with imbalance, so it should be a nice,

21 straight, flat arcade but they can get waves and hooks

22 and cups and things like that that make it so they

23 don’t have an adequate grinding surface. So when

24 they’re eating and grinding their food, they’re not

25 able to utilize it as well as they should be able to.
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1 It also causes significant pain in their mouth.

2 So if anybody has had a sore tooth before, again,

3 the same nerve pathways. That’s not fun when your

4 whole mouth is feeling that way.

5 Q And when were you able to treat Alex’s teeth?

6 A. Unfortunately, you can’t treat them right away when

7 they’re emaciated. They’re not in any state to be

8 sedated or have something that’s semi-stressful. That

9 can put them over tIie edge and they can die. So I had

10 to wait until he was strong enough, and I think for him

11 I had to do it at a two-and—a—half body condition

12 score, which usually I don’t like to do until they’re a

13 4, but his teeth were so bad that it was like in order

14 to get him over the hump so that he could be

15 comfortable we had to do it kind of midway through his

16 rehab. So I think that was about at ixweek into

recovery.

18 Q. So for the first six weeks, his teeth remained in that

19 condition?

20 A. Yes, they did.

21 Q. And he was able to put on weight?

22 A. Yes, he was.

23 Q. Andsohewasa2.5?

24 A. Uh-huh.

25 Q. And did you grade him again before you did the teeth
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1 procedure?

2 A. He came in as a 1 and he was at 2.5 before I did the

3 procedure, and he was at a 4, four and a half when he

4 left.

5 Q. Okay. And you had mentioned sedation. Is that

6 necessary when treating a horse’s teeth?

7 A. It is in most cases, uh-huh.

8 Q. Okay. And why is that?

9 A. Because the dental float is basically a modified drill

10 with a rotary head that’s loud and it scares the horses

11 a little bit. Also, they have to stand -- they have to

12 be still with the power tool in their mouth for it to

13 be safe. So occasionally I have a horse that’s well

14 enough behaved that I can do the whole procedure

15 without sedation, so.

16 Q, But that wasn’t the case with Alex?

17 A. I believe I used sedation, but I -— yeah, I don’t think

18 —- I’d have to look and see what dosage I used.

19 Q. Would that help refresh -—

20 A. Yes, that would. I just want to be accurate.

21 Yeah, I used 150 milligrams of xylazine, so that’s

22 basically a half-dose. Usually I start with 200 to 250

23 for a small horse or 300 milligrams for a large horse.

24 And he had very, very sharp buccal of the cheekside

25 edge. He had irregular cupped teeth, moderate cupping.
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9
1 At that point I didn’t want to sedate him more to do

2 his canines. Those weren’t interfering with eating or

3 causing pain. So I left those and did them at a later

4 float and that way I could only —— I could get away

5 with only using one light dose of sedation for him.

6 Q. And when considering how much sedation to use, was that

7 based more on his temperament or his physical

8 condition?

9 A, Both was taken into consideration, but certainly you

10 want to err on the light side because I had to float

11 his teeth so early before I felt like he was completely

12 safe to do it. So I wanted to start with a light dose

13 and see how he handled it.

14 Q. Okay.

15 A. Yeah.

16 0. And in talking about the procedure and having4heir

17 mouth open, have you ever examined a horse’s teeth

18 without using that tool?

19 A. Yes.

20 Q. And is that difficult?

21 A. It is. You can do a dental exam without. You have to

22 reach into their mouth and grab their tongue and hold

23 it out to the side and kind of look in, but you can’t

24 safely put your hand in there. So you can do a visual

25 exam and you can put your fingers and feel the first
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1 couple teeth.

2 So, for example, if I’m doing a quick dental exam on

3 a horse to determine if it’s due for a float or not,

4 I’ll just stick my finger in the side of their mouth

5 and if they’re sharp, I know they’re due for a float.

6 If they’re not sharp, then I don’t know that they’re

7 not due for a float, then I have to do a full—mouth

8 speculum exam to see. But I can just hold their tongue

9 and look and determine in a lot of cases, but if I’m

10 doing a complete evaluation having my hand in there to

11 check for loose teeth and sore teeth and things like

12 that, it’s important.

13 Q. Okay. And also going back a little bit to the parasite

14 treatment -—

15 A. Yes.

16 Q. —-- that he had. So at six weeks after Alex had been

17 in your care, he was ata 2.5?

18 A. Yes.

19 Q. While you were doing the parasite treatment, at what

20 point could you say that all parasites were gone?

21 A. I believe we did a follow—up fecal float two months

22 later and it was negative. Let me just confirm. Yeah,

23 we did another fecal float to see it was 6/22, and I

24 know it was —— it looks like I’ve got the initial one

25 in here. I just have the invoice from it. But I know
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that follow-up one in May or in June was negative.

Q. Okay.

A.. So at that point he was clear.

Q. Okay. Thank you.

And during this process, because it was a set

procedure ——

A. Yes.

Q. -- was he beginning to gain weight?

A. Yes, he was.

Q. Now, talking about your plan for Alex. When he arrived

at your facility, did you create a feeding plan for

him?

A. Yes, we did.

Q. And why did you do that?

A. Okay. So that kind of goes back to the refeeding

syndrome a little bit and also his dental needs and his

body condition. So when an emaciated horse comes in,

you have to give them small frequent meals, but also

when they have dental disease, then you’d eat soft

food. So a lot of senior horses even at a good weight

need to be on soft food. That’s normal for senior

horses in most cases. But especially it’s important if

they have bad teet or are emaciated. So we immediately

started him on what’s called a mash diet, and that’s

taking grass hay pellets and alfalfa pellets and

MUELLER Direct
LJ
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1 soaking them in water so that they puff up to kind of a
f(’P61,

2 soft mass, basically. So they’re eating hay, but it’s

3 pelleted and then reconstituted. And then beet pulp is

4 also fed which is the byproduct of the sugar beet

5 industry. It’s fibrous pulp at the end. Also, a

6 pelleted feed that you have to soak. A really good

7 fiber source for them.

8 We also add hay in case they can get some of that

9 long-stemmed roughage. And then we add grains like

10 equine senior grains that are formulated for senior

11 horses and fat sources, so oils and rice bran and

12 things like that.

13 Q. Okay. And how long was Alex in your care?

14 A. It was just about three months, a little bit less than

15 three months.

16 Q. And during that time, did the feed plan change?

17 A, During the first two weeks, it changed dramatically.

18 So from when he first came in, we had to just give him

19 the small meals which almost feel like you’re still

20 starving them until you can finally feed them, but you

21 have to do it slowly because that’s what they’re used

22 to. And then after the two weeks, then it’s free

23 choice, and then we start adding in all the

24 high—concentrate feeds.

25 So over that first I guess two to four weeks it’s a
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1 ramping up on the feed plan and then it stays up high

2 and then once they’re at a good weight or about there,

3 then you taper it down just a little bit to a good

4 maintenance level.

5 Q. Okay. And what would be Alex’s maintenance level meal

6 plan?

7 A. His maintenance level meal plan would be —— so his

8 ideal weight would be more between a thousand and 1200

9 pounds, and they should eat one to two pounds per

10 hundred-pound body weight twice a day. So 12 to 24

11 pounds twice a day. So his ideal plan would be

12 probably he’s maintain fine around 18 pounds twice a

13 day or something like that.

14 Q. Okay. And if you could for those who don’t have much

15 experience, can you convert that to bales, if you can?

16 A. Oh, okay. A bale of hay weighs anywhere from 75 to 150

17 pounds. So let’s say a 100—pound bale would last like

18 two or three days.

19 Q. Okay. And that’s for one horse?

20 A. That’s for one horse if they’re eating hay, and if

21 they’re on the pelleted feed, the hay may last longer,

22 but they’d go through bags of pellets which are

23 50—pound bags, so they’d go through that, a bag every

24 couple of days.

25 Q. And do different hay weigh differently?



K
MUELLER — Direct 85

1 A. Uh-huh.

2 Q. I’m sorry, and if you could talk about that a little

3 bit.

4 A. Sure. There’s different types of hay and there’s also

5 different baling techniques. So some farmers will bale

6 two—string hay, some will do three strings, there’s

7 compressed bales.

8 Q. Do you mean the strings —-

9 A. The bailing twine that goes —- yes, that holds the

10 bales together, yeah. So it depends on how tightly

11 they’re packed and how big the squares are.

12 Q. Okay.

13 A. So a flake of hay is when you cut those baling strings

14 and the bale kind of splits open and you take out a

15 section. They kind of come off in flakes, so a flake

16 —— you have to weigh the flakes. Because a flake of

17 this hay isn’t going to be a flake of that hay.

18 There’s —— one flake might be four pounds, one flake

19 might be ten, so.

20 Q. And in regards to —- are you familiar with local hay

21 versus hay from Eastern Washington?

22 A, Uh-huh.

23 Q. And can you describe the differences between those two?

24 A. Sure. Local hay tends to be lower-quality,

25 lower—carbohydrate, lower—protein hay, and it also



MUELLER - Direct 86

1 comes in lighter bales.

2 Eastern Washington hay is a monoculture -— you know,

3 it’s a specifically farmed hay, so it’s going to be

4 fertilized, it’s going to be a crop hay, and they’re

5 going to bale it in bigger bales, usually

6 three—stringed bales, and it’s going to be higher in

7 protein and higher in carbohydrates.

8 Q. Okay. So in your previous estimate of 75 to 150 pounds

9 per bale, is it fair to say that local hay is on the

10 light end of that?

11 A. Correct, yeah.

12 Q. Okay. And in your experience, feeding only local hay,

13 is that sufficient for a horse of Alex’s age?

14 A. No, it’s not.

15 Q. And why is it not sufficient?

16 A. It’s not sufficient for two reasons. One, it probably

17 isn’t as calorie-dense as it needs to be for a senior

18 horse. Most senior horses need to be on a better hay

19 like an Eastern Washington hay; and, two, most senior

20 horses can’t be on just a hay—only diet. Most senior

21 horses also need to be supplemented with some sort of

22 mash. So an either an equine senior or a grass hay

23 pellet or alfalfa pellet or beet pulp, an additional

24 fat source, so,’yeih.

25 Q. And in your opinion when Alex came to you, had he in
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1 the previous months been receiving proper nutrition?

2 A. No, he had not.

3 Q. And how could you tell that?

4 A. It was obvious based on his body condition score.

5 Q. And also in consideration of his teeth and the parasite

6 load, with those in mind as well, do you feel that he

7 was receiving proper nutrition where he was previously?

S A. No, he gained weight just fine in the time period

9 between when we could safely deworm him and do his

10 teeth. He had already started gaining weight. So with

11 proper nutrition, he could have been at a much better

12 weight.

13 Q. And what is the ideal weight for Alex?

14 A. I’d estimate him at like a thousand to 1200 pounds at

15 this point.

16 Q. And what is that based on?

17 A, You can use a weight tape to kind of gauge to go around

18 their belly to give you an estimate. We don’t have a

19 scale. Most places don’t have a horse scale. Some do,

20 however. So you kind of have to guess, but it’s better

21 to say what the ideal body condition score is, and

22 that’s why that system has been in place as well for

23 horses, so that we can say let’s get them up to a 5

24 body condition score, not knowing necessarily what that

25 weight exactly is because we don’t have a scale to



MUELLER - Direct 88

1 weigh him.

2 Q. Okay. Referring back a little bit, you also talked

3 about the fact that Alex had shoes on when he came to

4 your property?

5 A. Yes, he did.

6 Q. And why would a horse wear shoes?

7 A. Horses wear shoes if they’re being ridden.

8 Q. /If a horse is not being ridden, is there any necessary

9 health aspect to a horse wearing shoes?

10 A. Occasionally, there are therapeutic shoes for horses

11 that aren’t being ridden, so if a horse has like a

12 chronic laminitis problem or navicular syndrome or

13 something going on in their feet and they require shoes

14 to maintain the condition and say they’re not rideable

15 anymore, so there are some times where horses wear

16 shoes when they’re not being ridden and there are some

17 times where horses are barefoot and are being ridden.

18 So there’s a lot of people that ride without shoes.

19 But usually if a horse has shoes on, it means it’s

20 being ridden.

21 Q. Okay. And would you have been able to distinguish

22 whether or not the shoes that Alex had on were

23 therapeutic shoes?

24 A. They were not therapeutic shoes.

25 Q. Okay. Those are distinguishable?
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1 A. Yes.

2 Q. Okay. And what would it mean for Alex if he had been

3 ridden in that condition?

4 A. It would mean —— well, it’s riding an emaciated horse.

5 I don’t know how to describe that other than he’s weak,

6 he has no energy, he can’t resist anything. He’s

7 probably pretty well—behaved if he was emaciated

8 because he doesn’t have the energy to fight, and it’s a

9 threat of death. So it’s like taking an emaciated

10 horse or person or whatever and making them go exercise

11 and run, so all of their reserves are already going to

12 just sustaining life and they don’t have any muscle

13 left. So I think that would be incredibly painful on

14 their body because there’s no muscle and hard on their

15 joints and, yeah.

16 Q. And why would someone need additional blankets? And

17 what is a blanket when you’re riding a horse?

18 A, Okay. Yeah, a saddle pad or a blanket is what goes

19 under the saddle between the horse and the saddle. So

20 it’s just the padding that goes between the two.

21 Q. Okay. Why would you need additional padding for

22 riding?

23 A. If a horse has a weak topline which means not a lot of

24 muscling on their back. Sometimes you have to pad up

25 the saddle to make the saddle more comfortable. My
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understanding in this case was that they were using

three pads because he was so bony.

MR. PICULELL: Your Honor, I’d object. That’s not

in evidence whatsoever.

THE COURT: Overruled.

Q. And when you talk about having the saddle be more

straight, is that for the horse or is that for the

rider?

A. It’s mostly for the horse.

Q. Okay. In terms of keeping it why is that for the

horse?

A. Well, the pads are to pad their back from the saddle

and protect it from the saddle so the saddle doesn’t

hit the bony structures along their back, so their

withers.

Q. But would that impact the pain a horse experienced

while being ridden?

A. Yeah, I think it’s fair to say that if a horse is

ridden with a saddle without a pad, it’s going to be

painful for the horse.

Q. Okay. Is it fair to say that a horse, if there are

more blankets, that decreases the pain?

A. It depends on the saddle fit. There’s a lot of factors

that padding it up would most likely decrease some of

the pain.
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1 Q. Would it eliminate the pain?

2 A. In an emaciated horse, no. In a well—fed horse, it

3 could.

4 Q. Okay. In your experience with shoes, how much, if you

5 can, if you have experience with how much shoes cost to

6 put on a horse?

7 A, Yeah, shoes range anywhere from 75 or $80 up to 150 for

8 shoeing versus a trim which is 35 to 50. So that’s the

9 main reason why if a horse is wearing shoes, it’s

10 probably being ridden because people aren’t going to

11 spend $100 to shoe their horse ——

12 MR. PICULELL: Objection; speculation.

13 A -- if they’re rn”-4’
14 MR. PICULELL: Please. Speculation as to their

15 particular case.

16 THE COURT: Sustained.

17 Q. And when you’re talking about a trim, what did you

18 mean? As opposed to shoeing, you mentioned trimming.

19 A. Okay, yeah. So when the farrier comes out, horses

20 routinely get hoof care every six to eight weeks

21 because just like our fingernails the horse hoof

22 continually grows, so it gets trirtuned and balanced

23 basically, and then either they leave it barefoot or

24 they put a shoe on.

25 So when I talk about a horse getting shoes on,
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03
1 they’re trimming and shoeing.

2 Q. Okay.

3 A. But you can also just trim and not put a shoe on, so

4 there’s both options.

5 Q. Thank you.

6 THE COURT: Is this a good point to stop for lunch?

7 You paused. It’s always those pauses that I have to

8 kind of look at the clock. All right.

9 Why don’t we go ahead and take our lunch recess.

10 Third floor, 1:30, please. Thank you. There are more

11 jurors around today because it’s Wednesday, so just

12 calculate that in your time coming through the metal

13 detectors. Thank you.

14 (JURY NOT PRESENT IN THE COURTROOM.)

15 THE COURT: All right. We’ll see you at 1:30.

16 (LUNCH RECESS.)

17 THE COURT: Good afternoon. Are we ready to go?

18 All right. Let’s go ahead and bring in the jurors.

19 (JURY PRESENT IN THE COURTROOM.)
I ..f

\
20 f/I

21 DIRECT EXAMINATION (Continued)

22 BY MS. HOLMGP.EN:

23 Q. Dr. Mueller, one of the indicators you mentioned before

24 when you were talking about whether horses experience

25 pain as a result of emaciation, you mentioned stomach
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1 ulcers. How is that treated?

2 A. Just by feeding them normally most ulcers will heal if

3 they’re from the starvation process. Sometimes we will

4 add [INAUDIBLE] in the beginning which is basically

5 Xantac and treat them medically with it, but that’s

6 usually from stress ulcers that need to be treated with

7 Xantac.

8 Q. Okay. And how can you tell if a horse has a stomach

9 ulcer?

10 A. The gold standard way to diagnose a stomach ulcer is

11 endoscopy which is sticking a camera up their nose,

12 down their esophagus into their stomach and actually

13 visualizing the ulcer, but that’s a fairly invasive

14 procedure and not one that can do on emaciated horses

15 unfortunately. It’s a little bit too risky.

16 Q. And why can’t you do ±t on emaciated horses?

17 A. Because it’s too risky. They have to be sedated for

18 the procedure. So it’s just the gold standard to

19 that they have ulcers based on the condition,

20 so.

21 Q. All right. And in terms of Alex’s behavior when he

22 originally arrived at your facility, I believe you had

23 indicated in your report BAC. Can you -—

24 A. Or BAR?

25 Q, BAR, thank you. What does BAR mean?



MUELLER - Direct 94

1 A. BAR is medical terminology, bright alert and

2 responsive. So that means they’re looking around,

3 they’re aware, then they respond. If you touch them,

4 they can feel it kind of thing. So it’s a basic

5 medical term for their mental state basically.

6 Q. And is that indicative of whether or not a horse is

7 experiencing pain?

8 A. No, it’s not. A lot of times when a horse comes off a

9 trailer and it’s a.€€ place they’re really excited

10 and kind amplified in their mentation from that. So

11 it’s normal for a horse to kind of be overly excited,

12 and he wasn’t overly excited, he was just bright and

13 looking around, yeah.

14 Q. And did that change over the next couple days?

15 A. Well, it did. So, you know, once he settled in, he

16 kind of went back to being fairly dull and depressed,

17 and then it really took four or five weeks before he

18 started to turn the corner a little bit.

19 Q. What are the indicators that a horse is dull and

20 depressed?

21 A. You can kind of see it in their eye, like a spark in

22 their eyes, so sometimes their eyes will just be

23 droopy, their head will be down, they’re just not as

24 active as they should be.Uo just kind of like a

25 depressed person, they’re just kind of, you know,



MUELLER - Direct 95

1 physically subdued.

2 Q. And was he -- you talk about being subdued. Was he

3 moving around a lot during this time?

4 A. No, he was very quiet and subdued and not moving around

5 very much.

6 Q. Okay. And in terms of turning the corner, this

7 happened about four or five weeks later?

8 A. Yeah, somewhere in there. It was right about before we

9 did his dental float, which I think was at six weeks.

10 I felt like he was strong enough, that his energy was

11 starting to come back,that he could handle the float.

12 Q. Okay. And was it your opinion that during that time he

13 was still experiencing pain?

14 A. Uh-huh.

15 Q. I’m sorry, if you could just ——

16 A. I’m sorry, yes.

17 Q. Thank you.

18 Air1Dr. Mueller, I am showing you what has been marked

19 as State’s Exhibit 28. Is this a fair and accurate

20 representation of how Alex looked when he left your

21 care?

22 A. Yes, it is.

23 Q. Thank you.

24 MS. HOLMGREN: Your Honor, the State would move to

25 admit State’s Exhibit 28.
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1 MR. PICULELL: No objection.

2 MR. TARVIN: No objection.

3 THE COURT: Admitted.

4 Q. Okay. And, Dr. Mueller, I’m going to bring out the

5 Henneke Scoring again, State’s Exhibit 30. -&- oT

6 When Alex left your care, did you grade him again?

7 A. I did. I graded him at 4 or 4 and a half out of 5.

8 Q. Okay. And how long at this time had he been in your

9 care?

10 A. Almost three months.

11 Q. Okay. And so can you just demonstrate on State’s

12 Exhibit 28 on the photo what points that you focused

13 on.

14 A. Again, we look at the neck and you can see how his neck

15 is nice and full and rounded instead of being thin

16 here, it’s turning out like it should be. Behind the

17 withers here is all filled in. You can see —- before

18 we could see his ribs. Here, you can’t even see his

19 ribs at all. And that space between where the rib

20 heads tie into the dorsal spine’s processes is

21 completely filled in with fat and muscle, in through

22 here. And the fat pads under his shoulder here and

I
23 then in through here, that’s all filled in with’muscle

1 /14/
24 You can’t see his bone protruding at all anymore.

25 Q. Okay. I’m going to show you what has been previously
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1 marked and admitted as State’s Exhibit 29. And in this

2 type of photograph, how can you tell that this is the

3 same animal?
, c

4 A. He’s the same color, he’s chestnut. I recognize him as

5 the same horse,d’so I know with 100 percent certainty

6 that that’s the same horse.

7 Q. Thank you.

8 And, Dr. Mueller, in your experience at your

9 facility, do you only treat neglected animals?

10 A. No, I have a practice that sees all kinds of horses for

11 all kinds of things.

12 Q. Okay. So you have certain clients that you just do

13 regular checkups on?

14 A. Uh-huh.

15 Q. I’m sorry?

16 A. Yes.

17 Q. And do you regularly advisethese clients on the care

18 and feeding of horses?

19 A. Yes, I do. That’s routine for a horse to have a yearly

20 exam with me and in that time I do a body condition

21 scoring. We talk about food, we talk about deworming.

22 We do their teeth and whatever other medical needs they

23 may have.

24 Q. And(have you ever had in your experience contact with

25 people who are owning a horse for the first time?
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A. Yes.

2 Q. And is that the same in terms of your routine

3 examination and advice for those people as well?

4 A. First—time horse owners tend to have more questions

5 because they’re learning. Usually they’re working with

6 a trainer that’s helping them learn about the horses as

7 well or a friend that has horse experience, but then it

8 is my job to talk with them about basic horse husbandry

9 and what the horse needs to eat and all of its medical

10 needs and things like that So I do go over that in

11 those examinations.

12 Q. Okay. And do you ever get questions in your experience

13 about things that people have looked up online or other

14 references that they have used?

15 A. Certainly, yeah, it’s always —— people always check

16 things with the vet, so you can find something online

17 that might not be accurate, so that’s the time where

18 those people can ask those questions and I can give

19 them accurate information.

20 Q. Okay. And during your three months with Alex, how

21 often did you see him?

22 A. Almost every day. Yeah, every day except for a couple

23 weekends.

24 Q. And was his recovery surprising to you in any way?

25 A. No, he recovered as I expected him to.
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1 Q. And was’Alex in your opinion prior to arriving at your

2 facility, was he starved?

3 A. Yes, he was.

4 Q. And did he experience pain as a result of that

5 starvation?

6 A. Yes, he did experience pain as a result of the

7 starvation.

8 Q. And did that last for a long period of time?

9 A. Yes, it did.

10 Q. Thank you. Nothing further.

11 A. Thank you.

12 THE COURT: Cross—examination, Mr. Piculell.

13 MR. PICULELL: I have a few questions.

14

15 CROSS-EXAMINATION

16 BY MR. PICULELL:

17 Q. Ma’am, do you have your report?

18 A. Yes, I do.

19 Q. Okay. Did you use the word “starvation” in that

20 report?

__________

LJLI
21 A. .t-me&eeifIdi4- I II

22 $s-,’I did,

23 Q. Okay. What did you say?

24 A. I said: Mr. Pibb has considerable pain and suffering

25 from starvation and neglect. He is severely emaciated.
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1 Start refeeding [INAUDIBLE] per treatment chart.

2 Q. Now, did you review any other veterinary practitioner’s

3 report prior to examining Alex?

4 A, I don’t have another report. I think I was told he had

5 been seen by somebody briefly.

6 Q. Okay. And you testified as an expert today --

7 A. Yes, I have.

8 Q. —— under the prosecutor’s proffer. How many times

9 have you testified as an expert previously in a

10 criminal case?

11 A. I’ve had a handful of cases, so less than 10.

12 Q. Less than 10? And as part of your preparation for this

13 case, did you review any other DVM’s report concerning

14 this animal?

15 A. No, not in preparation for this case.

16 Q. Okay.

17 MR. PICULELL: If I could approach the witness.

18 THE COURT: Uh-huh.

19 Q. Handing you Exhibit No. 24, if you could look at that

20 for a moment.

21 A. (Witness complies.)

22 Q. And if you could tell me whether that concerns the same

23 subject animal that you indicated was starving.

24 A. It does look like the same horse, Alex, I believe as we

25 were talking was his name previously, the right gender
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1 and breed and color.

2 Q. Okay. And the right date?

3 A. Yes, it was the 9th and I saw him on the 14th.

4 Q. Do you know this particular practitioner, Heather

5 Stewart?

6 A. Heather Stewart. I have met her before but not for a

7 long time, probably a few years.

8 Q. Do you have a copy of your report there, ma’am?

9 A. Yes, I do.

10 Q. Okay. What did you indicate the condition of Alex’s

11 hooves were?

12 A. I believe I said they were long but okay, recently

13 shod, within the last eight to twelve weeks.

14 Q. Okay. What does Dr. Stewart say? The first page,

15 probably the tenth sentence down.

16 A. He has a full set of shoes that the farrier put on a

17 few months ago. His hooves look nice but aren’t very

18 long for being that old.

19 Q. And what’s the date that you examined the animal?

20 A. The 14th.

21 Q. Of?

22 A. Of April.

23 Q. And what’s the date of this examination?

24 A. The 9th of April.

25 Q. Your testimony concerning the condition of his teeth
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1 was what, ma’am, or what did you put in your report

2 concerning the condition of his teeth?

3 A. His teeth?

4 Q. Yes.

5 A. Okay. I said: Dental exam, severe, sharp buccal

6 points, moderate dental pathology, due for float, plus

7 plus means overdue. Wait until he is stabilized but

8 float as soon as possible.

9 Q. Okay. Could you read that slowly. I’m not trying to

10 trip you up truly, I just didn’t catch all of that.

11 A. Severe, sharp buccal points, moderate dental pathology,

12 due for dental float, plus plus.

13 Q. Okay. What does Dr. Stewart say about that? And that

14 is just above sample collection to -— one, two, three,

15 four-fifths in?

16 A. He has all of his teeth. I can see look fairly level

17 but short squeaky, at least 20, some sharp edges but

18 not enough to limit food intake drastically.

19 Q. Okay. And so your examination of this same animal,

20 that occurred approximately how many days after this

21 examination?

22 A. Again, it’s just a few days after and she and I said

23 pretty much the same thing.

24 Q, Okay. She’s indicating that he has all of his teeth,

25 looked barely level but short, squeaky; is that
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1 correct? Is that what she says?

2 A. That is what she says.

3 Q. Okay.

4 A. And that he has some sharp edges.

5 Q. Okay. And you thought, if I understood your testimony

6 correctly, you thought it was an acute or a serious

7 condition with his teeth, right?

8 A. Correct.

9 Q. Okay. Now, in terms of the conclusion of this Doctor

10 of Veterinary Medicine, her conclusion on there is that

11 she recommends checking for underlying medical

12 condition, although I suspect he has been fed just too

13 few calories and needs a better diet.

14 Now, does she conclude that the animal is on the

15 brink of starvation?

16 MS. HOLMGREN: Objection; speculative.

17 THE COURT: QyruIed. She may answer the question.

18 A. I believe she does. She says: Horse is emaciated,

19 body condition score 1.5 out of 9. And that he needs

20 more calories, and that’s what she thinks is the

21 problem.

22 Q. Okay. Does she use the word “starvation”?

23 A. I don’t think she has that specific word in here, no.

24 Q. Okay. What does she indicate under the Miscellaneous

25 Page 2, the source of the recommendation?
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1 A. She indicates it looks like a food recommendation, that

2 he should be eating four to five pounds of senior feed

3 two to three times a day, and that’s similar to the

4 mash that I was talking about. Alfalfa hay pellets,

5 which is also the mash I was talking about, the mixture

6 to improve water intake, make it a mash so that he can

7 chew -— I’m sorry -- that allows him to eat it without

8 having to chew too much, indicating the dental disease

9 and why he would need that to be soaked. His hay

10 should be orchard alfalfa or orchard alfalfa mix, so

11 that’s Eastern Washington hay, that’s better

12 nutritional value, and he should have as much as he

13 will eat. She guessed he would eat 20 pounds of that

14 per day plus the additional five pounds -- four to five

15 pounds three times a day of senior. He also needs a

16 place to lie down undercover and a waterproof turnout

17 blanket and sheets so that he doesn’t have to burn

18 calories staying warm. I agree with those things.

19 Q. Okay. And this is the first time you’ve been reading

20 that in open cdurt here, correct?

21 A. Correct.

22 Q. Now, in terms of the feed that she’s recommending,

23 that’s a higher—quality feed, correct?

24 A. Than local hay, yes.

25 Q. Than local hay, right. So it’s a bit like making sure
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1 your diet is from whole foods rather than McDonald’s,

2 right, better quality, better protein?

3 A. No, it’s better calories, caloric intake. McDonald’s

4 actually has a higher-caloric intake than a healthy

5 food. We have the opposite problem in oui society.

6 Q. But quality of protein is what that recommendation is,

7 correct?

8 A. Protein levels. It means high-quality hay is a hay

9 that has high-level percentage of protein.

10 Q. Okay. Like 18 percent, does that sound about right?

11 A, Yeah. Sure.

12 Q. And then the local hay maybe 4 percent; does that

13 sound --

14 A. That sounds pretty low.

15 Q. —— possible? Does that sound about right, what local

16 hay would have?

17 A. It may be a little bit higher than that.

18 Q. Okay.

19 A. But that sounds possible.

20 Q. Okay. So that’s the range of difference between the

21 recommended diet and local hay in terms of its protein

22 content?

23 A. Yes.

24 Q. Okay. Now, you testified as well, ma’am, that you

25 thought that the animal was at the point right before
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1 death. Did you put that in your medical report there?

2 A. No, I did not.

3 Q. Okay. Now, the fecal count, the range, what would you

4 expect to find in a healthy animal?

5 A. You would expect the fecal float to be negative.

6 Q. Negative?

7 A. Zero.

S Q. Okay. What effects can a high fecal count have that

9 may be of concern to a practitioner?

10 A. High fecal count indicates a high parasite load and the

11 high parasite load can cause weight loss, can cause

12 adult coat (sic), low protein, distended abdomen, ill

13 thrift, pain, malabsorption, inflammation in their GI

14 tract.

15 Q. Okay. So a whole lot of things for high fecal count.

16 What was the fecal count of Alex?

17 A. Over 500.

18 Q. Okay. Is that —— you’d expect a negative. Is that

19 extreme?

20 A. That is extreme.

21 Q. Okay. And did you make a notation that it was extreme

22 in your medical report, Doctor?

23 A. I’m not sure that I used that word.

24 Q. What did you note for the fecal count, ma’am?

25 A. Actually, I did. I said greater than 500 strangell
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1 (phonetic) over per gram equals severe parasite load.

2 He has not been dewormed properly in the past,

3 consistent with neglect.

4 Q. Okay. Now, how many times did this animal get dewormed

5 under your supervision superintending the animal?

6 A. Multiple times. He started with a half-dose of

7 Ivermectin, had a full dose of Ivermectin two weeks

8 later, and then had a Panacur Power Pack which is five

9 days in a row of a double-dose of a dewormer after

10 that. So that’s five, six, seven doses of dewormer.

11 Q. Okay. So now this is a medical intervention

12 essentially to address the parasitic condition that you

13 believe was present?

14 A. Correct.

15 Q. Okay. And are there home remedies, let’s say, to use

16 the vernacular of deworming; is there something

17 over—the—counter for deworming?

18 A, Yes, dewormers are routinely sold in feed stores.

19 Q. Okay. And are there different types of different

20 levels of effectiveness in your medical judgment?

21 A. There’s different drugs in different dewormers, so

22 there’s different types, depending on what parasites

23 there are. So that’s why people work with their

24 veterinarian to pick the correct type of dewormer.

25 Q. Okay. And so there’s different levels of effectiveness
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1 of an application or employment of a product?

2 A. Potentially.

3 Q. Now, you indicated that you gave Alex a physical exam.

4 The prosecutor asked you the results of that. Do you

5 have a copy of the physical exam of Alex?

6 A. Yes, it’s right here.

7 Q. Okay. Now, tell me what you determined in terms of the

8 temperature of the animal.

9 A. 97.9.

10 Q. The pulse?

11 A. 40.

12 Q. Respiratory?

13 A. 12.

14 Q. And what indication did you have from that examination,

15 was it abnormal or was it within normal limits?

16 A. I called it within normal limits and the 97.9 is

17 slightly low. It was close enough that I called it

18 normal.

19 Q. Sure. I appreciate your indication there, so it was

20 within normal limits?

21 A. Correct.

22 Q, Did you make tha caveat on this, that it was a little

23 high or within normal limits?

24 A. I didn’t expand on it in there. All I said was within

25 normal limits.



12-/
(‘2,

MUELLER - Cross 109

1 Q. Okay. yJi

2 A. Because technically 97.9 is a little bit low. 98 to

3 101 is the normal range.

4 Q. Okay. The next assessment you gave in the physical

5 exam, Doctor, was what?

6 A. I looked at his mucous membranes, MM pink, that’s

7 mucous membranes, capillary refill time was less than

8 two seconds. His GI peristalsis was positive on both

9 sides which is normal.

10 Q. Okay. What were your determinations from that

11 examination?

12 A. That blood was pumping through his body and he was not

13 in acute shock and that there was food moving through

14 his intestinal tract at that time.

15 Q. The conclusion was within normal limits? You just put

16 WNL.

17 A. Yes, WNL.

18 Q. You just testified to, right, you put WNL, within

19 normal limits, right?

20 A. That’s the abbreviation for within normal limits, yes.

21 Q. Okay. The next thing that you examined?

22 A. Heart, lungs and GI sounds.

23 Q. Okay. iij

24 A. And that was WNL.

25 Q. Within normal limits?
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1 A. Uh-huh.

2 Q, Okay. And the next one is the body condition scoring

3 which you testified to?

4 A, Correct, which is not within normal limits. It was

5 severe emaciation.

6 Q. Okay. The next indication about his attitude?

7 A. Bright, alert, responsive, which we’ve talked about.

8 Q. Next examination?

9 A. That’s looking at his eyes, ears, nose, lymph nodes,

10 sinuses, musculoskeletal system and skin.

11 Q. Okay. ;r;o

12 A. And that was within normal limits other than.

13 Q. Other than?

14 A. So other than the emaciation and the dental pathology,

15 suspicious of lice, his hooves being a little bit long.

16 Q. And let me interrupt you there, if I can, and I’ll let

17 you get back to it.

18 A. Okay.

19 Q. Does a horse bruise?

20 A. Does a horse bruise? Yes.

21 Q. A horse does bruise, okay. So how do you determine the

22 bruising on a horse; do you have to feel it?

23 A. Yes, you often can’t see it. You’d have to clip the

24 hair to actually see the bruising, otherwise, you can

25 find a sensitivity or feel a hematoma.
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1 Q. Okay. Did you see any bruising or determine any

2 bruising in your physical examination of this animal?

3 A. I did not clip any hair to look for bruising.

4 Q. Okay. ‘as there any lice on this animal?

5 A. I didn’t see any, but that doesn’t rule out lice.

6 Q. Okay. At any time in your care of this animal or

7 supervision of the care of this animal, did lice ever

8 become present?

9 A. I did not see any, but we did treat him for it and that

10 doesn’t rule out lice when you don’t see them. They’re

11 hard to see sometimes.

12 Q. Well, let me ask you something, Doctor. Are you -- do

13 you belong to an advocacy organization for horse?

14 MS. HOLMGREN: I would object to relevance.

15 MR. PICULELL: Goes to bias.

16 THE COURT: She may answer the question.

17 Q. Do you?

18 A. I don’t belong to an advo -- well, maybe it is

19 considered an —- it depends on what you mean by

20 advocacy. I do run a nonprofit rehabilitation program

21 for horses.

22 Q. Sure. And how about any organizations? Do you belong

23 to SAFE?

24 A. No, they’re a client of mine. -

25 Q. Okay. Do you belong to any other organization that

N
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1 advocates?

2 A. I work with a number of horse rescue organizations. I

3 don’t belong to them.

4 Q. Okay. King County Animal Control is your client?

5 A. Correct.

6 Q. Okay. Have you been paid for the care of Alex?

7 A. Yes, I have.

S Q. And is that normally what occurs, they refer an animal

9 to you and you get paid by the County?

10 A. Yes, it is. We’re a nonprofit organization. We offer

11 30 percent below rate. We also offer rescue board at

12 375 a month versus a thousand dollars a month which is

13 what our cost is, which basically means it comes out of

14 my paycheck for the difference. So I do not make any

15 money. It’s cost-neutral for me doing the rescue work.

16 Q, Okay. So you get the animal, you treat the animal and

17 then you bill them at what it costs you? c-?

18 A. Correct.

19 Q. The next indication, I think you testified to that,

20 concerning the hooves.

21 A. Uh-huh, yes.

22 Q. And what does that say?

23 A. Hooves are long but okay, recently shod within last

24 eight to twelve weeks.

25 Q. Okay. Now, you testified earlier today concerning the
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1 shoes as evidence of the animal being ridden. What

2 medical evidence do you have that the animal was being

3 ridden?

4 A. What I testified was that the shoes support the

5 information that I was given that he was being ridden.

6 Q. At some point. Do you know when the animal was being

7 purportedly ridden?

B A, I don’t know when. I know that I was told he was being

9 ridden in this condition and the shoes supported that

10 because shoes had been on that were long, so they had

11 been on a little bit too long, but somewhere in the

12 eight to twelve weeks’ range. The horse in an

13 emaciated body condition score 1 condition doesn’t get

14 there in a few weeks, that takes months. So I could

15 assume based on that that he had been ridden in this

16 condition.

17 Q. You can assume. Show me in your report where it says

18 you were told the horse was ridden at such-and-such a

19 time?

20 A. My first history was intake exam, Animal Control case,

21 emaciated, was being ridden by owner in this condition.

22 Has shoes on.

23 Q. So that’s it. Was being ridden by owner in this

24 condition, has shoes on from some unsubstantiated

25 report, correct?
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1 A. I wouldn’t call it an unsubstantiated report. If an

2 Animal Control officer tells me something, I usually

3 believe it.

4 Q. Who told you that?

5 A. I don’t remember the Animal Control officer’s name who

6 was on the case.

7 Q. You don’t?

8 A, I think it was Chelsea, Chelsea Eykel.

Q. Chelsea Eykel? —

10 A. I don’t —- I’m sorry, I don’t have that in front of me,

11 and I don’t remember her name completely.

12 Q. Chelsea Eykel. You testified this morning about

13 padding on the animal. What medical evidence do you

14 have that there was padding and the saddle put on that

15 animal?

16 A. I don’t have any medical evidence of that.

17 Q. Okay. And you’re here pursuant to your knowledge of

18 veterinary medicine, right?

19 A. Correct, and the history and presenting concerns are

20 included in every veterinary report and part of

21 veterinary medicine, so, yes, that’s included in what I

22 have to say here today.

23 Q. Okay. So’1medical evidence of padding. Was the animal

24 presented to you with padding?

25 A. No, there was no physical -- if you’re asking if there



MUELLER - Cross 115

1 was any physical evidence based on the physical exam of

2 padding, no, there was not. I have no physical proof

3 that he was being ridden. I just have history that I

4 took in and the shoes that were still on which fits

5 with the history I was given.

6 Q. An inexperienced owner could shod a horse, right, for

7 whatever reason?

8 A. Correct.

9 Q. Okay. So you don’t know why this animal had shoes

10 other than speculation that it was being ridden, right?

11 A. Correct.

12 Q. Did you see any strap marks on the animal?

13 A. No, I did not. I did not clip any hair to look for any

14 bruising or marks.

15 Q. You didn’t flip any hair to look for bruise marks for

16 strapping. Did you examine the animal for any bruises

17 with the placement of a saddle or any other riding

18 equipment?

19 MS. HOLMGREN: Objection; asked and answered.

20 THE COURT: She may answer the question. Overruled.

21 A. I palpated the horse with my hands and did not feel it

22 was warranted to clip to look for any specific

23 bruising.

24 Q. So the answer is there’s no indication in your report

25 concerning a bruise from any’-—
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1 A. Correct.

2 Q. Okay. What kind of horse is this?

3 A. A quarter horse.

4 Q. A quarter horse. On a scale that’s utilized, a quarter

5 horse, a 4 on that scale was completely normal, right?

6 A. A 4 is still thin.

7 Q. 4.6 would be within the range, the normal range.

8 A. 4 and a half to 5 and a half is the normal range that I

9 use.

10 Q. That you use.

11 A. I am told.

12 Q. What is the ——

13 A. That’s the standard.
,1c.

(_‘i V —

14 Q. —- the objective ir±, 4 to 6?

15 A. 4 and a half to 5 and a half.

16 Q. Now, you’ve talked a lot about the pain of the horse

17 and ulcers. You did no diagnostic testing to determine

18 the presence or the absence of ulcers, you just

19 presumed they were present, correct?

20 A. Correct.

21 Q. Okay. Now, have you ever submitted anything to WSU for

22 testing in terms of animals?

23 A. To WSU, I submit through Phoenix Labs, but, yes, things

24 are sent to WSU.

25 Q. Okay. Did you take any bloodwork and submit that to
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1 WSU concerning this animal?

2 A. No.

3 Q. Okay. Now, other than your belief that the animal had

4 pain, was there any objective indication to you that

5 the animal had pain, looking inside, anything like

6 that?

7 A. I think the most objective sign that the animal had

S pain was the body condition score of 1 out of 9 which

9 is severe emaciation which is pretty obvious pain and

10 suffering.

11 Q. Okay. Objectively from the animal, any outward conduct

12 other than your opinion?

13 A. The outward conduct would be the appearance of the

14 horse in an emaciated state. That is conclusive for

15 pain and suffering, but also he was depressed, he

16 wasn’t moving around normally. It took him four to six

17 weeks to start to have that spark back and that energy

18 and to start to feel better. So you can see a

19 difference when he first came in and when he was no

20 longer suffering was dramatic. So, yes, I could see

21 pain and suffering. I can’t pinpoint a specific

22 behavior of, you know, him looking at his sides or

23 whatnot. He wasn’t acutely colicking. It was more of

24 a chronic condition of pain.

25 Q. Your opinion about the chronic condition of pain. Now,
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1 in terms of the objective measurements, let me ask you,

2 did you do yoga with this horse?

3 MS. HOLMGREN: Objection; argumentaLive.

4 MR. PICULELL: It’s not argumentative. She --

5 THE COURT: Sustained.

6 MR. PICULELL: Your Honor, if I may have a sidebar.

7 THE COURT: I’ll allow her to answer the question.

8 A. I don’t know. I teach an equine yoga class out at my

9 barn which is a stretch exercise routine, physical

10 therapy and stretch exercises where people stretch the

11 legs. We call it equine yoga because it’s stretching

12 for horses. And sometimes we use horses that are there

13 to be part of the class. I don’t recall if I used him

14 in that class. Maybe that’s what you’re getting at.

15 Q. Right. Your holistic medicine, I think you indicate

16 that you teach horses and their owners yoga to promote

17 joint relaxation. You laughed when I asked the

18 question, but this is what you teach, right?

19 A. Yeah, I laughed because I didn’t have any idea what it

20 had to do with Mr. Pibb. Sorry. Actually, yeah, I am

21 a holistic practitioner, uh-huh.

22 Q. Okay. So you think that that is a way to stay in tune

23 with the forest?

24 A. I think it’s a way to help stretch the horse’s legs,

25 and, yes, there’s a human/animal bone which I feel is
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1 something that’s very important and nurturing the

2 human/animal bond is something that we do out at our

3 facility.

4 Q. Okay. So the yoga is legitimate, it’s not a joke

5 question. rS L)-

6 A. No, it’s —— we call equino and it’s stretch exercises

7 with horses. I also do chiropractic work on horses.

8 Q. And acupuncture?

9 A. And acupuncture, uh—huh, herbs and homeopathy. I’m a

10 holistic practitioner, so I do Western medicine,

11 surgery, dentistry, all those things, and in addition

12 I’ve been trained like a naturopathic doctor to do

13 acupuncture in chiropractic and herbs and homeopathy.

14 Q. Sure. And anything else, baths or music to help the

15 horses?&rki

16 A, I’m not sure what you’re getting at.

17 Q. Thank you.

18 MR. PICULELL: Nothing else.

19 THE COURT: Mr. Tarvin.
‘‘‘l

20 MR. TARVIN: NoIquestions.

21

22 REDIRECT EXAMINATION

23 BY MS. HOLMGREN:
“‘%r* - —

24 Q. Dr. Mueller,on your intake exam, are there a lot of

25 questions in regards to certain characteristics that
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1 were within normal limits?

2 A. Yes.

3 Q. Is it strange for those items discussed to be wiLhin

4 normal limits on an emaciated horse?

5 A. No.

6 Q. No. Is there any indication that the horse is not

7 emaciated?

8 A. No.

9 Q. Is there any indication that the horse had been

10 receiving proper nutrition and/or calories?

11 A. No.

12 Q. And talking about your dual approach to medicine, how

13 do you find that to be helpful?

14 A. I find it to be very helpful having a holistic approach

15 to medicine. There’s a lot of things that we can do

16 naturally to support the horse and have a better

17 healing, more complete healing, so I feel like we get

18 even better recovery that way.

19 Q. And do you feel that the two contradict each other in

20 any way?

21 A. No, I do not. So it’s very different to be just an

22 alternative medicine veterinarian. Alternative

23 medicine is strictly herbs and homeopathy and things

24 like that versus holistic which means you’re both

25 Western and alternative. You basically look at the
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1 whole picture and all modes of treatment available,

2 take into consideration environment, nutrition,

3 attention, love, training, all of those things. You

4 look at the big picture when you’re treating each

5 individual patient.

6 Q. And with Alex, did this influence how you treated Alex?

7 A. We provide a holistic setting at the barn. He still

8 had all of his Western medicine treatments, but he had

9 got a lot of love and attention while he was there and

10 that was the main thing that he needed from the

11 holistic side of things.

12 Q. And in terms of other tests or other procedures or

13 bloodwork, other things that you could have done for

14 Alex, if Alex had not responded to the food that you

15 had provided him, would you have potentially done

16 additional tests?

17 A. Certainly. If a horse isn’t responding as expected,

18 then we would do more labwork, more testing,

19 potentially ultrasounds. At that point if he had

20 recovered enough, potentially scoping, things like

21 that, to determine what the underlying problem is, but

22 he recovered as we expected and he did great.

23 Q. Okay. So did you see a need to do any further tests?

24 A. No, I did not.

25 Q. Thank you.



MUELLER - Redirect 122

1 MS. HOLMGREN: Nothing further.

2 MR. TARVIN: Nothing—f-trrttTr.

3 MR. PICULELL: Nothing further.

4 THE COURT: All right. Any reason why this witness

5 cannot be excused?

6 MS. HOLMGREN: No, your Honor.

7 THE COURT: You are excused. Thank you very much.

8 MS. HOLMGREN: Your Honor, the State would rest.

9 THE COURT: All right.

10 MR. PICULELL: And w&re ready, your Honor.

11 THE COURT: All right.

12 MR. PICULELL: We would call Richard Conte.

13 (RICHARD CONTE SWORN.)

14

15 DIRECT EXAMINATION

16 BY MR. PICULELL:

17 Q. Sir, please state your full name and spell your last

18 name.

19 A. Richard J. Conte, C-o-n—t---e.

20 Q. And a mailing address for you, sir, is what?

21 A. 227 Bellevue Way Northeast, No. 360, Bellevue,

22 Washington 98004.

23 MR. PICULELL: May I approach the witness with these

24 exhibits?

25 THE COURT: You may, certainly.
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1 Q. And what do you do for a living, sir?

2 A. I’m a private investigator.

3 Q, Okay. And have you always done that?

4 A. No.

5 Q. What did you do before this?

6 A. I was an FBI agent for 28 years.

7 Q. Okay. And when did you retire?

8 A. In March of 2010.

9 Q. Just briefly, your duties, you were a Special Agent?

10 A. Yes.

11 Q. Briefly, your duties were what?

12 A. Most of my career, I did either general criminal

13 matters, drug cases and international terrorism cases.

14 Q. And since your retirement and association with another

15 investigator, do you have occasion to contract with my

16 office?

17 A. I have.

18 Q. Okay. And have you contracted with my office to do

19 investigative work concerning Cherish Thomas and Jason

20 Markley?

21 A. Yes.

22 Q. Okay. Primarily, what did it consist of, sir?

23 A. When I first got involved in the case, I read the court

24 documents that were made available to me. Excuse me.

25 I went out to the location, to the Markley/Thomas
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1 residence, took some photographs, looked around, talked

2 to Mr. Markley and subsequently in November I conducted

3 an interview of the Animal Control officer involved in

4 the case.

5 Q. Okay. And that’s where I’d like to focus your

6 attention this afternoon, not on the field work but on

7 the interview. So you interviewed the Animal Control

8 officer associated with the investigation in this case?

9 A. Correct.

10 (DEFENDANTS’ EXHIBIT NO. 31 MARKED.)

11 MR. PICULELL: May I approach?

12 THE COURT: Certainly.

13 Q. Sir, I hand you what has been marked for identification

14 as 31 if you’d just take just a second to look at that

15 and tell me whether you recognize what it is?

16 A. Yes, this is a transcript of the interview that was

17 conducted on November 13th.

18 Q. Okay. I’m going to ask you a couple just pointed

19 questions and ask you to turn to particular pages. I’d

20 ask that you turn to Page 56, Line 17, I believe it is.

21 And let me know when you’re there, sir.

22 A. Yes.

23 Q. Okay. Now, this transcript, just to be clear, reflects

24 your interview of the Animal Control officer I sent you

25 to interview?
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1 A. That’s right.

2 Q. Officer Westberg?

3 A. Correct.

4 Q. And she was present as well as the prosecutor?

5 A. That’s right.

6 Q. And the prosecutor that’s present in the courtroom?

7 A. Yes.

8 Q. And some other individuals?

9 A. Yes.

10 Q. Okay. Now, you asked her -- on Line 16, what did you

11 ask her?

12 A. I asked her if she went out to the location to get

13 probable cause.

14 Q. Okay. And what’s her response on Line 17?

15 A. She said she went out there to do a welfare check on a

16 horse.

17 Q, Okay. And then Line 19, what does she respond?

18 A. She said not to do probable cause.

19 Q. Okay. Line 68 -— oh, I’m sorry, Page 68, Line 19 ——

20 MS. HOLMGREN: And, your Honor, I apologize. I’m

21 not sure if we’re asking questions or reading the

22 report.

23 MR. PICULELL: These are inconsistent statements.

24 Q. Sir, Page 68, Line 19.

25 A. Yes.
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1 Q. There’s a question posed to Officer Westberg about ——

2 Line 15 to 18 about coming back after she had examined

3 the horse. And what is her response on Line 19?

4 A. She said she was going to have the vet check and do

5 whatever -— and have them do whatever the vet

6 recommended and that usually she would go back in a

7 month.

8 Q. Okay. And then her response on Line 22?

9 A. To see how the horse was doing.

10 Q. Page 69, the next page, Line 1, the question was: And

11 so it wasn’t your intent at the time to have the horses

12 hauled away or taken away from the Markleys on that

13 day, the first day you were there? Her response?

14 A. Her response was no.

15 MS. HOLMGREN: Your Honor, I would object. I don’t

16 believe that that is an inconsistent statement.

17 THE COURT: All right. And, Counsel, why don’t we

18 go ahead and take our afternoon 15-minute recess,

19 please.

20 (JURY NOT PRESENT IN THE COURTROOM.)

21 THE COURT: All right. Everybody, please be seated.

22 Counsel, I’m somewhat confused. It appears to me

23 that you’re impeaching the officer.

24 MR. PICULELL: Yes, that’s my intent.

25 THE COURT: I don’t believe that this is the proper
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1 way of doing so. Unless I’m completely incorrect, the

2 way you would have impeached her is when she was on the

3 stand asking her a question, and if in fact that was

4 not the response, using the transcript to say but isn’t

5 it true that —— and so I don’t consider this as proper

6 impeachment.

7 MR. PICULELL: Well, your Honor, this is -- you can

8 certainly challenge her with the transcript, but she

9 has testified absolutely inconsistently.

10 THE COURT: And I understand that. I’m not saying

11 —- I mean, I bertainly can’t recall everything she

12 said, which is why the proper way of impeaching her is

13 while she’s on the stand. If you ask her Question A

14 and she says one thing, then you can certainly hand her

15 your transcript and say but, you know, don’t you

16 remember when we met on such—and—such a date, isn’t it

17 true at that time you said ... and that would be a

18 proper way of impeaching her, not through another

19 witness.

20 MR. PICULELL: I would disagree. This I think is an

21 absolute proper way of impeaching her. I think then we

22 have an agreement that she’s testified inconsistently,

23 that she testified inconsistently in the case in chief

24 as compared to her 3.5 and 3.6 testimony before the

25 court. And Mr. Conte is simply indicating what
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1 statements she had is inconsistent with her testimony

2 in trial. If the objection is formed, then we can call
_ i ‘IL.

ci
3 the witness back and read the transcript t her. But I

4 think that the form or the procedure is completely ——

-

5 THE COURT: Well,”I don’t agree with you. So Pm

6 going to go back and take a look at the Rules. Let’s

7 go ahead and take our 15—minute recess once again. And

8 I don’t know —— the way I’m seeing it, I don’t know
‘t ? “ -

9 what the State’s objection is, if the officer were on

10 the stand, you ask her a question, she says not so, you

11 show her the transcript, remember when we chatted, yes.

12 Didn’t you say this? And if she says no, then you’re

13 certainly welcome to bring the investigator in to say

14 -— and then at that time where everything is on the

15 record, but to simply have someone come in and impeach

16 one witness through another witness/I don’t consider it

17 as proper impeachment and I think it actually makes

18 sense why it’s not because someone can’t remember

19 everything that that last witness testified to. But

20 why don’t we go ahead and -— if I’m wrong I’m the first

21 one that will admit I’m wrong. I’d like to go back and

22 take the Rules, take a look at the Rules of Evidence,

23 and I think that we can come up with a determination

24 whether or not this is correct or not. All right?
ok. “‘

25 (RECESS.)
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1 THE COURT: Okay. I am looking at ER 613 and in

2 looking at this I feel pretty confident that Pm

3 correct, so I don’t want to arm—wrestle with you,

4 Counsel, but here I’m looking at some of the comments,

5 if you will, and I’m looking at Tegland’s 2012 to 2013

6 edition. Impeachment by prior inconsistent statement

7 is the process of introducing the witness’ own

8 inconsistent statements for impeachment.

9 And then it goes on to say: Procedure,

10 cross-examination. The witness may be —— the witness

11 may be cross—examined —— and this would be Officer

12 e&tej —— may be cross—examined about the statement

13 without first disclosing the actual statement e---a

14 witness. And it goes on and talks about that. And

15 then it says: If the witness admits making the prior

16 inconsistent statement, which would be right after you

17 show her the, transcript, then impeachment has been

18 completed. If she were to deny it, hence then you can

19 bring the witness in to say: Hey, I was there and

20 that’s not what she said. Which would be similar to

21 what you would dá with a deposition.

22 MR. PICULELL: Sure. And the exception to this, as

23 I indicated before, excludes party opponent, and the

24 officer is the party opponent, and the statements

25 offered against the party and is the party’s own
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1 statement. And either an individual or representative

2 capacity (sic), and it’s her individual statement. And

3 so the impeachment of a party opponent is the exception

4 so that the form of that examination I think can occur,

5 and generally when I employed that foundation before,

6 it is an extrinsic witness, a citizen, an eyewitness,

7 et cetera, it’s not the party opponent.

8 Here, I think none of us are in disagreement that

9 the officer testified inconsistently in 3.6/3.5

10 testimony, and what I’m identifying in the statements

11 are also inconsistent. So we have that first level.

12 She is inconsistent. It’s just the form of how I do

13 it.

14 THE COURT: That is correct. It is the procedure,

15 and I’m not going to allow this. It’s improper

16 impeachment.

17 MR. PICULELL: The court is not finding her a party

18 opponent?

19 THE COURT: Does the State want to weigh in on this?

20 I feel like I have the obliqation to ensure that the

21 methods that are being used are proper. I know that

22 the State did object. I wasn’t clear as to what the

23 State’s objection was, and I didn’t hear improper

24 impeachment, but as I continued to listen to how the

25 attorney was -- what I concluded was impeaching the
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1 officer, who wasn’t present and wasn’t on the stand,

2 who had been on the stand I think yesterday, that’s

3 when I said let’s take a recess and I wanted to look.

4 So why don’t I look to the State and see if the

5 State wants to clarify what its earlier objection was.

6 MS. HOLMGREN: Thank you, your Honor.

7 During the testimony, I was somewhat unclear as to

8 the purpose of this testimony. The witness read some

9 information about his other investigative work that he

10 had done on this case. When we started, when questions

11 were asked, it wasn’t made clear that these were prior

12 inconsistent statements, it was just reading through

13 the transcript of Officer Westberg’s prior testimony.

14 The reason I was confused is because during Officer

15 Westberg’s testimony, she was confronted with

16 inconsistent statements in her report. She was

17 confronted with prior inconsistent statements that she

18 made during her prior testimony. The transcript has

19 not been brought forward. Officer Westberg was

20 excused. She was not questioned about it. I don’t

21 believe that she qualifies as a party opponent for this

22 purpose, and I do believe that this is improper

23 impeachment.

24 MR. PICULELL: Well, your Honor, if I can respond to

25 that.
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1 THE COURT: Sure.

2 MR. PICULELL: First, it’s the form. Because the

3 reason why it was done in that fashion to impeach the

4 officer with her report is because that is how, that is

5 the form in which you do this. Here, a particular

6 question (sic) would qualify under 613 because Mr.

7 Tarvin — on the particular question that we’re on the

8 cliff of, ?1r. Tarvin did ask her: Didn’t you say to —-

9 that Mr. Tarvin was utilizing 613 —— didn’t you say to

10 us in an interview that it was a month? That’s my

11 recollection of the testimony. And she testified it

12 was two weeks. She shortened the time.

13 So in the particular question that we’re on, that

14 question was asked, it was denied, and so even under

15 that foundation that the question is appropriate, but I

16 revert to the issue of party opponent. I didn’t hear

17 the prosecutor say this is not a party opponent in an

18 argument as to why this is not a party opponent in

19 terms of its form.

20 THE COURT: All right. Well

21 MR. PICULELL: That’s my p- that, A, it’s a

22 party opponent and --

23 THE COURT: And I disagree. I do not consider this

24 proper impeachment in using this transcript. It would

25 have been perfectly acceptable if Ms. Westberg or
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1 Officer Westberg were on the stand, but I do not

2 believe sitting here and going through a transcript

3 that -— and part of the reason is no one is going to

4 remember exactly what this officer testified to in each

5 and every thing. There’s no way for me to be able to

6 determine, you know, was this the exact question that

7 was asked of her, did she answer it in this particular

8 way, which is part of the reason why if you had used it

9 appropriately when the officer was on the stand, then

10 everybody would know at that time what the issue is or

11 what she actually said versus what she said a€ the time

12 that you folks were interviewing her. It’s absolutely

13 impossible for the court to make that determination.

14 MR. PICULELL: Well, it’s not, your Honor. I take

15 notes.
(c 1

16 THE COURT: I appreciate that, and I trust your

17 notes, but
-—

18 MR. PICULELL: I —

I

19 THE COURT: Counsel -- Counsel, I’m not going to

20 allow it. The Court of Appeals can find me wrong. I

21 don’t believe I’m wrong. I believe I’m absolutely

22 correct. I think that that is again similar to what

23 you would do with a deposition. And if I’m incorrect,

24 I certainly will stand by that, but I disagree with

25 you. I don’t think you can just put a witness up here
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1 and put a transcript in front of them and start saying,

2 well, what did they say here, and what did they say

3 here. I don’t agree with you, so.

4 I appreciate that. So respectfully I am going to

5 deny this process with this witness. You certainly can

6 ask him anything else, but I’m not going to allow you

7 to impeach Officer Westberg with this witness through a

8 transcript that was never shown to the officer in the

9 first place.

10 MR. PICULELL: Understood.

11 THE COURT: Okay.

12 (JURY PRESENT IN THE COURTROOM.)

13 THE COURT: Please be seated, folks.

14 You may proceed.

15 MR. PICULELL: Thank you, your Honor. No further

16 questions of Mr. Conte at this point.

17 THE COURT: All right. And, Mr. Tarvin, do you have

18 any questions?

19 MR. TARVIN: No further questions. Thank you.

20 MS. HOLMGREN: No questions.

21 THE COURT: You may step down, sir. Thank you very

22 much. Go ahead and leave it right there.

23 MR. PICULELL: Your Honor, the defense calls Cherish

Thomas.
1.”

25 MS. HOLMGREN: Your Honor, I apologize. Can we take
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1 a brief sidebar?

2 THE COURT: Excuse us.

3 (SIDEBAR DISCUSSION OFF THE RECORD.)

4 THE COURT: You may call your next witness.

5 MR. PICULELL: Thank you. Cherish Thomas.

6 (CHERISH THOMAS SWORN.)

7

8 DIRECT EXAMINATION

9 BY MR. PICULELL:

10 Q. Good afternoon. Please state and spell your name.

11 A. Cherish Thomas, C-h-e--r-i—s-h, T-h-o-m-a-s.

12 Q. And a current mailing address for you, ma’am.

13 A. 220 - 29341 - 140th Avenue Southeast, Auburn,

14 Washington 98042.

15 Q. Okay. Are you nervous?

16 A. Yes, sir.

17 Q. Now, who do you live there with?

18 A. I live there with my husband and my children.

19 Q. How many children do you have?

20 A. Four children.

21 Q. Okay. How long have you lived there?

22 A. Since the end of ‘07.

23 Q, Okay. Describe the property. Is it urban or rural?

24 A. It’s more rural. It’s off of the road a ways, but it’s

25 in close proximity to Costco in Covington, but it is
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1 off the road a ways, so there’s no traffic going by our

2 house. It’s down a private dirt road.

3 Q. How large is your parcel?

4 A. Five acres.

5 Q. And how would you describe that parcel? Is it wooded,

6 isit——

7 A. It’s partially wooded and partially pasture.

8 Q. Okay. And I’m going to bring your attention to the

9 last part of the year, the first part of the new year

10 of 2011. Did you have occasion to have additional

11 animals come to your residence?

12 A. Are you talking about the horses?

13 Q. Yes.

14 A. Yes, sir.

15 Q. Okay. And how did that come about, Ms. Thomas?

16 A, My husband had been looking at horses for a while,

17 wanting to have a project that he could do together

18 with the children, to have some time that they could

19 learn about the horse together and have bonding time

20 together. And he decided that it would be a good

21 educational experience to take care of a horse and

22 learn how to do that together.

23 Q, Okay. Now, was this a family decision; did you have a

24 role in this decision, Ms. Thomas?

25 A. Only to go and look at the horses together with him.
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1 Q. Did you assent or agree to his plan?

2 A. Well, if that’s what he wanted to do with the kids,

3 then that was fine.

4 Q. Okay. So when did these horses come into the property?

5 A. They came the end of December/beginning of January

6 2010/2011.

7 Q. Okay. And when you say “they,” how many horses were

8 there?

9 A. There were two horses.

10 Q. Okay. You said that your husband wanted a horse for

11 him and the children. How did you come about having

12 plural horses?

13 A, So when he had gotten on Craigslist, he had looked at a

14 lot of horses and was trying to decide which one to

15 get, and the one that was posted was it was a Paso

16 Fino. There was no picture of it. But he had done

17 some research and ke that the Paso Fino has a

18 smoother gait, and if he was going to be interacting

19 with the horse and the kids, he thought a smoother gait

20 would be a good idea. And the horse was supposed to be

21 for beginners and it was supposed to -— they said it

22 really liked girls, it liked children. So thought that

23 that horse would be a good one to get.

24 And when we went to go look at the horses, there was

25 that horse that they had talked about in the ad and
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1 along with the horse was Alex, whom you’ve all seen,

2 and that’s how he looked when we went to go see him.

3 Arid my husband had asked: Is there anything wrong

4 with this horse?

5 MS. HOLMGREN: Objection; hearsay.

6 THE COURT: Sustained.

7 Q. So when you went to see the horse that your husband was

8 interested in, Alex was present?

9 A. He was present.

10 Q. Okay. And so how did you come about getting Alex?

11 A. Well, we had left that day and later on my husband went

12 back and hired someone to bring a trailer to trailer

13 the horses to our house.

14 Q. Well, I mean, how did you happen to have brought home

15 Alex when you went to see that one horse?

16 A. Well, the owner had said that if you want this horse —-

17 MS. HOLMGREN: Objection.

18 A. —— you have to take both.

19 MR. PICULELL: It’s not offered for the truth of the

20 matter asserted.

21 THE COURT: Overruled. She may answer the question.

22 Q. And, Ms. Thomas, if you hear the prosecutor say

23 “objection,” I know you’re not an attorney, but stop

24 talking.

25 A. So he owner said: If you want this horse, Hebow, then
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1 you have to take Alex with him. They cannot be

2 separated.

3 Q. Okay. Okay. Both horses came to the house

4 approximately when?

5 A. That was the end of December/beginning of January.

6 Q. Okay. Prior to this, to your knowledge, had your

7 husband ever had a horse or cared for a horse?

B A. No.

9 Q. Had you?

10 A. No.

11 Q. And you said —- how would you describe Alex’s condition

12 when you brought the horse to he residence?

13 A. He looks like he did in the pictures.

14 Q. Okay.

15 MS. HOLMGREN: And I apologize. Which pictures?

16 THE WITNESS: I don’t know the numbers of the

17 pictures, but, you know, with his ribs sticking out,

18 his bones. His backbone was raised up. You could see

19 his —— the bump on the back of his shoulders. I don’t

20 know what it’s called, but that was raised. His hips

21 were easily seen, very visible.

22 Q. Okay. Okay. Now, have you had other animals at the

23 house?

24 A. Yes.

25 Q. Okay. What other animals have been at the house?
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1 A, We have two dogs --

2 MS. HOLMGREN: Objection; relevance.

3 THE COURT: Overruled.

4 A. We have two dogs and we have ten chickens.

5 Q. Okay. And who cares for the animals?

6 A. My husband.

7 Q, All the animals?

8 A. Yes.

9 Q, Did you ever care for the animals?

10 A, No.

11 Q. Okay. Now, where did the horse primarily stay in terms

12 of your observations?

13 A. The horse was it could go all over the property. So

14 it didn’t stay in one location all the time. It could

15 go anywhere on the property. The only time that it was

16 any certain location is when my husband would feed the

17 horses. The smaller horse, he was very aggressive, and

18 he would run Alex off and bite him and try to kick him

19 and steal his food. And previously they had been in

20 one pen together at the previous owner’s house and they

21 had fed both horses together there for some time and

22 Hebow had been taking the food of Alex for quite some

23 time, and by the time that they came to our house my

24 husband noticed that Hebow would not let Alex eat and

25 so he started separating the horses so that Alex could
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1 get the food that he needed and •Hebow wouldn’t continue

2 to run him off

3 Q. Okay. Now, wa-s- Hebow in the same condition as the

4 picture that you saw here in evidence when you got

5 Hebow?

6 A. I’m not sure which picture that is.

7 Q. Okay. How would you describe Hebow’s condition when

8 Hebow came to the house?

9 A. He was fat and healthy.

10 Q. Okay. And at any time during the possession of. the

11 horse or the care of the horse by your husband, did

12 Hebow’s condition change?

13 A. No.

14 Q. Okay. Now, what did you observe your husband to do in

15 terms of taking care of the horse, his horses?

16 A. Well, he would —- he would feed the horses about every

17 four to five hours. He had the alarm set for 4:30 in

18 the morning. The alarm would go off and he’d go feed

19 the horses then and he’d feed them at nigh- and then

20 around noon and then at 5:00 and then around 9 o’clock

21 at night and the whole process would start over again

22 at 4:30 in the morning.

23 Q. Okay.

24 A. And each time he had fed the horses, it’s not just

25 going and dumping feed over for the horses, you have to
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1 go out and separate the horses. Hebow is very

aggressive, so it was difficult to get them apart.

3 Hebow will charge you and try and .-ee and kick you.

4 In fact, I was kicked by him. And so wherever my

5 husband could get Hebow into, then that’s where Hebow

6 would eat, and then he would feed Alex somewhere apart

7 from Hebow. So it was a good 20—to—30—minute ordeal

8 every time it was time to feed the horses.
‘ ‘-

9 Q. Okay. ‘Were you aware of where your husband got feed

10 for the horses?

11 A. I know a little bit about that.

12 Q. What do you know?

13 A. What was that?

14 Q. What do you know?

15 A. Oh.

16 MS. HOLMGREN: Your Honor, I object and I would ask

17 the witness testify to how she knows this information.

18 Q. Did you live there during all this time?

19 A. I did.

20 Q. Is he your husband?

21 A. Yes.

22 Q. Did you make observations?

23 A. Yes.

24 Q. Okay.

25 A. So my husband would go to Reber Ranch, he would go to
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1 King Feed, which is in Auburn/Enumclaw. He would go to

2 Dell’s Ranch Store. He also got hay from the Murray

3 Cattle Company and Jake Devainy (phonetic) Cattle

4 Company. I’m not sure if that’s the same two. Anyway,

5 those two cattle companies for hay. And then other

6 senior feeds and other hays from the feed stores that

7 were mentioned.

8 Q. Okay. What about supplements, did you ever have

9 occasion to observe him getting supplements for the

10 horses?

11 A. Yes, he bought senior feed, he bought alfalfa pellets,

12 he bought beet pulp, he bought orchard grass, he bought

13 timothy grass, he bought orchard/timothy mix. He

14 bought alfalfa hay, and he bought local hay.

15 Q. Did the condition of Alex ever change despite these

16 steps by your husband?

17 A. He remained pretty much constant. There was a time

18 where he was looking better towards the end of March

19 and the advice that he had gotten from the gentleman

20 that shoed the horses ——

21 MS. HOLMGREN: Objection.

22 THE COURT: Sustained.

23 MR. PICULELL: It doesn’t go to the truth of the

24 matter.

25 THE COURT: Sustained.
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Q. Did your husband call —— are you aware of the horse

being shoed?

A. Yes.

Q, When was that horse shoed?

A, The horse was shoed just shortly after we got it. We

noted that it had shoes on. Its hooves looked long and

my husband thought that it needed to be shoed again.

MS. HOLMGREN: Objection.

THE COURT: Sustained.

Q, So when was the horse shewed, shortly after you got it?

A. Yes.

Q. Okay. Now, was this horse ridden?

A. This horse was led around in a pasture with the

children one time.

Q. Okay. Did you ever ride it?

A. No.

Q. Did you ever see your children ride it?

A. Not after that time. They were led around one time and

that was it.

Q How about your husband, did he ever ride it?

A. No.

Q. Did you ever see that horse saddled up?

A. Just that one time.

Q. Okay. Now, was there any division within the property

to keep the horses completely separated?
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1 A. Yes.

2 Q. Okay. Tell me about that.

3 A. So there’s a front yard and then there’s a side field.

4 The side field has three divisions in it. The front

5 yard is its own separate division.

6 Q. Okay. And why was that done, to your knowledge?

7 A. So that my husband could separate the horses for

8 feeding.

9 Q. Okay. And did Alex stay in that separation after

10 feeding?

11 A. No, the gates were always all opened and the horses

12 could roam ——

13 Q. Okay.

14 A. -— on the property.

15 Q. Okay. Now, how long in total do you think that the

16 horses were on the property from the time your husband

17 brought them home until the time you gave them to the

18 Animal Control?

19 A. Three months.
LVf1

.O

20 Q. In that 90 days, did you evr ‘feed the horses or water

21 the horses?

22 A. I fed Hebow one time, and that was it. I’ve never fed

23 or walered the horses.

24 Q. Okay. Whose responsibility was that?

25 A. That was my husband’s responsibility.
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1 Q. Okay. Did you ever groom the horses?

2 A. No.

3 Q. Whose responsibility in the household was that?

4 A. That was my husband’s responsibility.

5 Q. Did you ever walk the horses?

6 A. That one time.

7 Q. Okay Whose responsibility was it to walk the horses?

8 A. My husband.

9 Q. Okay. Now, what about going to the feed store to get

10 these different feeds you’re talking about; who did

11 that, you or your husband?

12 A. My husband mostly. I went with him a couple of times,

13 but he was the one getting the food, I was just looking

14 around.

15 Q. Okay. What about segregating the horses within the
rn

16 property for feeding, who put up -s enclosure, you or

17 your husband?

18 A. My husband.

19 Q. Okay. Did you have any role in terms of caring for the

20 horses?

21 A. No.
I

22 Q. What about the other animals, who cared for them? ‘°
1

23 A. My husband does.

24 Q. And I’m sorry?

25 A. My husband does.
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1 Q. Okay. Now, you had some contact with an Animal Control

2 Officer Westberg on April 8th of last year?

3 A. Yes, sir.

4 Q. Okay. Now, we’ve heard a lot of testimony about that

5 and I don’t necessarily want to take you through that

6 in detail, but when she came to the property, in

7 general, how would you describe the contact?

8 A. Agitated, aggressive.
I

9 Q. Okay. Now, you obviously heard me ask her whether she

10 showed you a video of another investigation. Did she

11 show you video of another investigation?

12 A. Yes, sir.

13 Q. Okay. What occurred there?

14 A. She pulled out her cellphone and she brought up a video

15 of a horse that had extremely long hooves that were

16 boat-shaped and the horse was lying on the ground all

17 curled up and it couldn’t get up. It was kind of

18 flailing around. And she said: When I went to go look

19 at this horse, I was ——

20 MS. HOLMGREN: Objection.

21 THE COURT: Sustained.

22 Q. Okay. She showed you the video, and what was your

23 opinion about the officer’s deportment or demeanor

24 toward you during that video show?

25 A. She was very upset at the owners of that horse and that
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1 she wanted to hurt them.

2 MS. HOLMGREN: Objection; hearsay.

3 THE COURT: Sustained.

4 MR. PICULELL: Goes to state of mind, your Honor.

5 THE COURT: Sustained.

6 Q. Now, did you feel threatened by Officer Westberg?

7 A. Yes, sir.

8 Q. Okay. You saw her testify pretty calmly in court. Was

9 she calm with you like that?

10 A. No, sir, not at the beginning of our visit.

11 Q, Okay. Now, when you went with her -- did you go with

12 her to the feed store that day?

13 A. Yes, sir.

14 Q. Okay. She wanted a particular type of feed; is that

15 right?

16 A. Yes, sir.

17 Q. Okay. So you went with her?

18 A. Yes, sir.

19 Q. Why did you do that?

20 A, I felt like I had to.

21 Q. Okay. So did you go with her in her truck?

22 A No, sir.

23 Q. You followed her?

24 A. Yes, sir.

25 Q. Okay. To purchase the hay?
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1 A. Yes, sir, I followed her.

2 Q. Okay. Now, when she came back to the property with

3 you, did you see her take the horses into custody?

4 A. No, sir.

5 Q. Okay. What happened there?

6 A, She left them in our care.

7 Q. Okay. Now, your husband decided what concerning the

S horses after that visit?

9 MS. HOLMGREN: Objection as to foundation.

10 THE COURT: Sustained.

11 Q. Did you maintain the horses after 4/8?

12 A. No, sir.

13 Q. Okay. Did you see your husband do anything with the

14 horses?

15 A. My husband decided that it would be best --

16 MS. HOLMGREN: Objection; calls for hearsay.

17 THE COURT: Sustained; speculation.

18 Q. How long were the horses on the property following that

19 visit?

20 A. -.A-4e.w days. Yeah.

21 Q. Did you have anything to do with the horses leaving the

22 property?

23 A. No, I did not.

24 Q. Why not?

25 A, They were not my horses.
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1 Q. Whose horses were they?

2 A. My husband’s horses.

3 Q. Now, did you see or participate in examination of the

4 horses by a veterinarian?

5 A. Not the whole thing. I didn’t actually see any of the

6 checking of the horse. I came in at the very end when

7 she was packing up.

8 Q. Okay. And who was that?

9 A. That was Dr. Stewart.

10 Q. Okay. Now, did you see the horses leave the property

11 permanently?

12 A. No, sir.

13 Q. Okay. When is the last time you saw the horses?

14 A. The morning that they —- the morning that they came and

15 got them.

16 Q. Okay. And do you know what day that was?

17 A. Was it the 11th? I think.

18 Q. I’m sorry, I didn’t get that response.

19 A. I think it was April 11th.

20 Q. It was April 11th? Okay.

21 Now, did you sign anything for a release of those

22 horses to King County?

23 A. No, sir.

24 Q. I think that’s it. Thank you.

25 THE COURT: Mr. Tarvin.
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1 CROSS—EXAMINATION

2 BY MR. TARVIN:
) j4.

3 Q v30 you and your husband have children?

4 A. Yes, sir.

5 Q. How many children do you have?

6 A. Four.

7 Q. How old are they?

8 A. Now, they are ranging from ages 12 up to 15.

9 Q. And so two years’)it would be like 10 to 13?

10 A. Yes, sir.

11 Q. And did the children, to your knowledge, play with the

12 horses?

13 A. Yes, sir, with one of them.

14 Q. Which one?

15 A. Alex.

16 Q. Did they enjoy playing with the horse?

17 A. Yes, we were all very fond of Alex.

18 Q. How often did the kids play with the horse?

19 A. Every day. They’d go out and pet him and brush him.

20 Q. You said in your testimony that the horses were gone on

21 the 9th of April and ——

22 MS. HOLMGREN: Objection; misstating testimony.

23 THE COURT: Sustained.

24 Q. The horses were no longer there on the 9th of April,

25 2011; is that right?



THOMAS — Cross 152

1 A. I’m not sure when they came and got them. I think it

2 was the 11th, wasn’t it, April 11th?

3 Q. There was a day where the horses were eventually gone?

4 A. Yes, they were eventually gone.

5 Q. And that was something that occurred without your

6 participation?

7 A. That is correct.

8 Q. And did you ever while in possession of the horses ever

9 observe anything or see anything occur that you

10 considered to be neglectful or uncaring of Alex?

11 A. Absolutely not. Everything that I saw was my husband

12 was trying so hard to take care of Alex.

13 Q. The horses were obtained at the end of 2010. Do you

14 know like, for example, in relation to Christmas 2010,

15 did the horses come to your home before or after?

16 A. After Christmas.

17 Q. Do you remember -- we’ve narrowed it down to a week

18 between Christmas and the first of the following year.

19 Was it closer to the 1st or closer to Christmas; do you

20 know?

21 A. It would be closer to the 1st.

22 Q. And to your recollection, the horses were gone either

23 approximately the 11th or something like that of April;

24 is that accurate?

25 A. Correct.
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1 Q. And you’ve heard testimony that the horses were taken

2 on the 9th?

3 A. Was it the 9th then? I apologize.

4 Q. I assume that you heard that?

5 A. Then it was the 9th.

6 Q. Do you recall —- strike that.

7 MR. TARVIN: I don’t have any further questions,

8 your Honor.

9 THE COURT: Go ahead.

10 MS. HOLMGREN: Thank you, your Honor.

11

12 CROSS-EXAMINATION

13 BY MS. HOLMGREN:

14 Q. Ms. Thomas, do you live in King County, Washington?

15 A. Yes, I do.

16 Q. And you stated you’ve been there since the end of 2007?

17 A. Yes.

18 Q. Okay. And did you discuss with your husband purchasing

19 the horses?

20 A. Yeah.

21 Q. Did you want to purchase a horse?

22 A. Not necessarily?

23 Q. Why?

24 A. I don’t really —— I didn’t really do anything with the

25 horses.
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1 Q. No, I’m asking you why you didn’t want to purchase the

2 horse before you got it.

3 A. It wasn’t that I necessarily didn’t want to —— did want

4 to or didn’t wasn’t to, it was if he wanted to do that

5 with the children, then that was okay.

6 Q. All right. And you went with your husband to purchase

7 the horse?

8 A. No, I did not.

9 Q. You were not present when he purchased the horse?

10 A. I was not present.

11 Q. You were not present when he had any communication with

12 the prior owner?

13 A. No, I was there to look at the horse.

14 Q. Okay. So that happened prior to the purchase date?

15 A. That is correct.

16 Q. You went one time and your husband went twice?

17 A. Yes.

18 Q. And where was this location?

19 A. Somewhere out in Roy.

20 Q. Roy, Washington?

21 A. I believe so.

22 Q. Do you recall the seller’s name?

23 A. I do not.

24 Q. And did you meet the seller when you first went to see

25 Alex and Hebow?
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1 A. Idid.

2 Q. Okay. And it’s your testimony that Alex was in the

3 exact same condition as he was on April 9th as the date

4 that you went to see the horse?

5 A. That is correct.

6 Q. Okay. And Hebow was in the same condition as well?

7 A. Yeah, he was a fat horse.

8 Q. Okay. So you described Hebow as a fat and healthy

9 horse the day that you saw him?

10 A. Uh—huh.

11 Q. Okay. And this is how Alex looked the day that you

12 went to see him?

13 A. Yes.

14 Q. And how would you describe his condition?

15 A. Now or then?

16 Q. Well, you’re saying that they’re the same.

17 A. Well, we were told by the owner that ——

18 MS. HOLMGREN: Objection. I apologize.

19 MR. PICULELL: She asked the question.

20 MS. HOLMGREN: I’ll be more specific.

21 THE COURT: Go ahead and ask another question,

22 Counsel.

23 Q. How would you describe the horse the day that you saw

24 him when you went before purchasing him; how would you

25 describe him?
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1 A. Well, now or on the day that I went to go purchase him?

2 Q. Well, I’m asking, you said that this picture that we

3 have right in front of me, I apologize. I’m holding

4 State’s Exhibit 29. You’re stating that this is how

5 Alex looked when you went to see him?

6 A. Yes.

7 Q. So when you went to see him, how would you have

8 described him based on they’re saying this is how he

9 looked. How would you describe him?

10 A. Well, the owner told us he was an old horse.

11 Q. I’m not asking you to say anything that the owner told

12 you. I’m asking you, how would you describe the horse

13 that you saw that day?

14 A. Like that.

15 Q. And how would you describe this?

16 A. Then or now?

17 Q. Then.

18 A. Then, an old horse.

19 Q. Okay. And so you described Hebow as fat and healthy,

20 and you felt that Alex was just an old horse?

21 A. That1s what I was told.

22 Q. Okay. Now, how would you describe Alex?

23 A. Now, after all this, Pve learned that that’s

24 emaciated.

25 Q. Okay. And did you know what “emaciated” meant when you



THOMAS — Cross 157

1 went to see Alex that day?

2 A. No.

3 Q. Okay. What day did you go to see Alex?

4 A. I don’t know.

5 Q. Okay. When did you learn what “emaciated” meant?

6 A, Well, the shoer had -—

7 Q. I’m asking you when you learned what “emaciated” meant.

S I’m not asking you what anyone said.

9 A. Sometime in January of 2011.

10 Q. Okay. So were you present when the shoer was there

11 with Alex?

12 A. I was.

13 Q. Okay. And if you had no care of the horse, why were

14 you present when the shoer was there?

15 A. Because I wanted to be out there.

16 Q. Okay. And without saying anything he said to you, did

17 you have conversations with this farrier?

18 A. Yeah, I guess I did.

19 Q, Okay. Conversations about Alex’s condition?

20 A. Yes.

21 Q. Okay. And that was in January?

22 A. January.

23 Q. Okay. When you heard the word “emaciated” in January,

24 did you know what it meant?

25 A. I figured it meant skinny.
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1 Q. Okay. You did understand that it meant that you had a

2 skinny horse?

3 A. The shoer had indicated

4 Q. I’m not asking you what he said, I’m asking you if you

5 knew at that time what “emaciated’1 meant.

6 A. From deduction of what I was told.

7 Q. Okay. What did you do as a result of hearing that Alex

8 was emaciated?

9 A. My husband was --

10 Q. I’m asking what you did.

11 A. I had no role with the horses.

12 Q. So you did nothing when you learned that Alex, the

13 horse on your property, was emaciated?

14 A. I had no role with the horses.

15 Q. So you did nothing --

16 MR. PICULELL: Asked she’s responded twice.

17 THE COURT: Sustained.

18 MS. HOLMGREN: Okay.

19 Q. So that includes contacting a vet? Did you contact a

20 vet regarding the horse?

21 A. A vet was contacted, yes.

22 Q. I’m asking you if you contacted a vet --

23 A. I have no care of the horses.

24 Q. Okay. Were you personally concerned about Alex’s

25 condition?
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1 A. I think we were all concerned about Alex’s condition.

2 Q. I’m asking you if you were personally concerned about

3 Alex?

4 A. I wanted him to get better.

5 Q. Were you concerned?

6 MR. PICULELL: Objection; just asked and answered.

7 THE COURT: Overruled.

8 Q. Were you concerned about Alex?

9 A. I wanted him to get better. The shoer said he

10 needed -—

11 Q. I’m not asking what the shoer said. I’m asking you

12 your personal thoughts about Alex, a horse who lived on

13 your property, were you concerned in January about his

14 condition?

15 A. I wanted him to be whatever --

16 MR. PICULELL: Object. This is argumentative.

17 She’s asked and answered it.

18 MS. HOLMGREN: She’s not answered the question.

19 THE COURT: All right.

20 MR. PICULELL: Counsel is being argumentative with

21 this witness.

22 THE COURT: All right. I’m going to sustain the

23 objection and simply ask that you move on.

2,4 MS. HOLMGREN: Okay. Thank you, your Honor.

25 Q. Do you describe your property as being N±rEt?
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1 A. Yes.

2 Q. How often would you see Alex in the three months that

3 he was on your property?

4 A. Probably every day.

5 Q, All right. So you would see Alex every day. Described

6 as seeing him playing with the children and being taken

7 care of by the children?

8 A. Yeah.

9 Q. Okay. And you described a very specific schedule that

10 your husband had, that you would see him feed the

11 horses?

12 A. Uh-huh.

13 Q. Im sorry, you have to answer.

14 A. Yes, he would feed the horses.

15 Q. All right. You also provided very specific information

16 about other food that was provided to Alex, but you did

17 not purchase this food?

18 A. I did not go to purchase the food.

19 Q. Okay. But you said that you were present on a few

20 occasions?

21 A. Uh-huh, but I didn’t purchase it.

22 Q. You didn’t use your own money to buy that food?

23 A. Well, we used the money that we had.

24 Q. Okay. So your money you consider your money, your

25 husband’s money, it’s joint finances?
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1 A. Not necessarily. It’s my money, but I pull cash out

2 for him.

3 Q. Okay.

4 A. And we’ll go buy things.

5 Q. Okay. So you provided money to your husband to pay for

6 this food?

7 A. Yes.

8 Q. Okay. And in talking about when this horse was

9 purchased, did you give money to your husband to

10 purchase these horses?

11 A. Yes.

12 Q. And was it your understanding that both of these horses

13 would be coming back to your home?

14 A. Yes.

15 Q. Okay. And if someone were to ask you tomorrow have you

16 ever owned horses, what would your answer be?

17 A. No.

18 Q. No. So you did not consider the horse that lived on

19 your property for three months to be your horse?

20 A. It was not my horse, it was my husband’s horse.

21 Q. Okay. Was it your children’s horse?

22 A. It was my husband’s horse.

23 Q. Did the horse also belong to your children?

24 A. No.

25 Q. Okay. And that’s because they didn’t feed the horse?
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1 Why would you say that it’s not your children’s horse?

2 A. Because they can’t own a horse.

3 Q. In terms of you have —- you said you had other animals.

4 A. Yes.

5 Q. And you have dogs in the home.

6 A. Uh-huh.

7 Q. Sorry, you have to say yes or no.

8 A. Yes.

9 Q. And what kind of dogs are they?

10 A. They’re labs and an Eskimo.

11 Q. Okay. And you said that your husband has all the

12 responsibility in terms of the dogs?

13 A, Uh-huh.

14 Q. Sorry, you have to yes or no.

15 A. Yes.

16 Q. So if someone asked you tomorrow if you’ve ever owned

17 dogs or if you currently own dogs, how would you answer

18 that?

19 A. They’re my husband’s dogs.

20 Q. Okay. So you don’t own dogs?

21 A. No.

22 Q. So they live in your house?

23 A. Yes.

24 Q. Okay. So you observed your husband feeding the horses,

25 correct?
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1 A. Yes.

2 Q, Did you ever personally do any research regarding the

3 horses?

4 A. No.

5 Q. Were you concerned about Hebow?

6 A. He was aggressive.

7 Q, And you said that he had previously kicked you?

8 A, Yes.

9 Q. In what circumstance was that, that he kicked you?

10 A. I was giving him food and he turned around and kicked

11 me.

12 Q. Okay. So is that the one time that you had fed him?

13 A. Yes.

14 Q. That was the one and only time that you had fed him and

15 he kicked you?

16 A. Yes.

17 Q. Okay. And you had never fed him or Alex before or

18 after that point?

19 A. No.

20 Q. Okay. When did that happen?

21 A. That was within the first week.

22 Q. Okay. And were you concerned about his aggressive

23 behavior?

24 A. Yes.

25 Q. And why were you concerned?
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1 A. Because he would bite and kick and charge and

2 Q, Okay. And is it your understanding in the purpose of

3 Hebow that research had been done, that he was good for

4 beginners, that he liked girls and children, you also

5 said a smoother gait. What do you understand a

6 smoother gait to mean?

7 A. Urn, I guess it means that the way that they walk or

8 trot isn’t bouncy.

9 Q. Okay. And why would that be preferable for buying a

10 horse?

11 A. Because it’s smoother, the ride is smoother.

12 Q. Okay. For riding the horse?

13. A. Yeah.

14 Q. Okay. Did anyone ever ride Hebow, to your knowledge?

15 A. We couldn’t ride Hebow. Nobody rode Hebow.

16 Q. Okay. Why couldn’t you ride Hebow?

17 A. Because he was aggressive.

18 Q. And was that one of your desires when these horses were

19 purchased, to ride them?

20 A. Yes, it was.

21 Q. Okay. Your testimony was that Alex —- I apologize.

22 You said that he was not ridden at all, is that

23 correct, or is it that he was ridden one time?

24 A. He was ridden one time.

25 Q. Okay. And then at that point he had a saddle on?
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1 A. He had the saddle on one time.

2 Q. Okay. And did he have any blankets between himself and

3 the saddle?

4 A. Yes.

5 Q. How many blankets?

6 A. Two blankets, but the previous owner ——

7 Q. Okay. No, I’m not asking you what the previous owner

8 said, I’m asking you how Alex was dressed to ride that

9 day.

10 A. Yeah, he had two thick blankets on.

11 Q. Okay. And how long did that last?

12 A. Maybe 30 minutes at the very, very most.

13 Q. Okay. And why didn’t anybody ride the horse again?

14 A, Because the shoer came, he said

15 Q. I’m not asking you what the shoer had said. I

16 apologize. When did this ride take place?

17 A. This was before the shoer came.

18 Q. Okay. So it was early January?

19 A. Yes.

20 Q, And who rode the horse?

21 A. The children.

22 Q. And were you present?

23 A. I was in and out of the house, coming and looking

24 and --

25 Q. Okay. So you saw the children riding the horse?
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1 A. Yeah, I think I led him around once.

2 Q. Okay. So you stayed with the children and the horse?

3 A. That one time, yeah.

4 Q. Okay. And did you do no more rides because of what the

5 farrier had previously told you? I’m not asking you

6 what he told you, but is that why you discontinued

7 riding Alex?

8 A. Yeah, thought it would be in the best interest of the

9 horse not to ride it.

10 Q. Okay. And why is that?

11 A. Because ——

12 Q. Why would it be in the best interest of the horse not

13 to ride him?

14 A. Because it needed to gain weight.

15 Q. Okay. And did Alex gain weight?

16 A. I don’t know. I didn’t measure him.

17 Q. Well, you saw the horse every day and previously you

18 testified ——

19 A. I don’t think he gained weight.

20 Q. You didn’t see him gain weight. But you had previously

21 testified that he had gotten a little bit better in

22 March.

23 A. He did, he got better, and then he got worse.

24 Q. Okay. So he gained a little bit of weight in March.

25 A. I don’t know if he gained weight, but he looked better.
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1 Q. Okay. He looked better. Can you describe that a

2 little bit. Did he look thicker or ——

3 A. You couldn’t see his ribs as much.

4 Q. Okay. And then he got worse again?

5 A. Yes.

6 Q. Okay. And based on your observations, not anything

7 your husband told you, but based on your observations,

8 do you recall what that was related to, why he was

9 getting worse?

10 A. Because he got wormed.

11 Q, Okay.

12 A. And then he was given beet pulp during the worming and

13 that made him have diarrhea.

14 Q. Okay. And you observed all this?

15 A. Yes.

16 Q. Okay. And was he beet pulp soaked?

17 A. Yes.

18 Q. Okay. And how long did the deworming process last?

19 A. The first —- my husband was told to give it in two

20 doses —-

21 Q. ITm not asking you if anyone said anything. I’m asking

22 about your observations, how long did the deworming

23 process last?

24 A. One dose was given approximately Uie- days before,

25 seven to ten days before, and then the Animal -—
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1 Q. Prior to what?

2 A, Before the Animal Control officer came.

3 Q. Okay.

4 A. And then the second dose was maybe a day or two before

5 she came.

6 Q. Okay. So he got a little bit worse back to the

7 original condition right before Animal Control came to

8 see Alex?

9 A. tJh-huh.

10 Q, I’m sorry, you have to say yes.

11 A. Yes.

12 Q, Okay. Thank you.

13 And you describe Officer Westberg as agitated and

14 aggressive?

15 A. When she came onto our property at first she was.

16 Q. Okay. And did you previously testify that she became

17 agitated and aggressive when she touched Alex?

18 A. Yes.

19 Q. And did you previously testify that after she came onto

20 the property, she ran around in a couple circles with

21 her arms in the air?

22 A. She would walk —— it wasntt running, it was like a fast

23 walk around saying that we were abusing the horse.

24 Q. Okay. And around in circles?

25 A. It was in like a spiral going around the outside and
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1 then in and then back to the carport.

2 Q. Okay. And how many times did she do that, if you can

3 recall?

4 A. She did the spiral once. So the circle, you know, the

5 circle maybe one, two and back for three.

6 Q. Okay. Did you also previously testify that you saw

7 Officer Westberg had a gun?

8 A. I thought she had a gun.

9 Q. And did you previously testify that you felt threatened

10 because you thought she had a gun?

11 A. I felt threatened because of her demeanor and because I

12 thought she had a gun.

13 Q. Okay. And you saw that on her belt? Where did you see

14 the gun?

15 A. I thought I saw a gun on her leg, on her left leg.
-ç’

16 Q. Oh, okay. And at any point did she stop being

17 aggressive and agitated?

18 A, She did.

19 Q. And when was that?

20 A. It was after she showed the video of the horse to me

21 and then we were showing her —-

22 Q. If you can say when specifically during your contact

23 with her.

24 A. Okay. So after she showed the video, that was when she

25 went back to the carport. She showed the video of the
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1 horse on another case and then she took photos of the

2 horse and then we started telling her about how we had

3 gotten ——

4 Q. I’m not asking you what you told her, I’m asking you

5 when she calmed down.

6 A. Well, that’s when is when we were telling her how ——

7 Q. And not what you told her when you were talking to her

B about the care of the horse.

9 A. We were talking to her about the care of the horse and

10 everything and she was calming down.

11 Q. Okay. And all of the foods that you had previously

12 listed as having been previously purchased, you

13 observed your husband purchasing all of these

14 additional foods?

15 A. I did not oberve him purchasing all these foods. I

16 saw all these foods.

17 Q. At your property?

18 A. Yeah.

19 Q. And I apologize. Can you list them for us again.

20 A. Let’s see, there was alfalfa pellets, beet pulp, senior

21 feed. We had orchard grass, timothy grass,

22 orchard/timothy mix, local hay. I think he had

23 alfalfa. He had treats, oatmeal.

24 Q. Okay.

25 A. I may have forgotten some.
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1 Q. Okay. Did you talk to Officer Westberg about these

2 additional foods?

3 A. No.

4 Q. Did you have any of these foods on your property the

5 day that she came to visit?

6 A. Yes.

7 Q. And where were they?

8 A. They were in the greenhouse in the back.

9 Q. Okay. And were you participating in this discussion

10 with her about what the horse was eating?

11 A. I don’t recall if I was participating in what the horse

12 was eating. I believe that was more of what my husband

13 was talking about.

14 Q. But you were aware of this food that back in the

15 greenhouse?

16 A. Yes.

17 Q. Did you talk to her about that when she raised concerns

18 about the fact that the horse lacked nutrition?

19 A. My husband was telling her what --

20 Q. I’m not asking you what your husband said.

21 MR. PICEJLELL: She’s trying to answer the question,

22 and it’s not a hearsay response. She’s saying my

- •k.
23 husband was telling her about the ...

24 THE COURT: All right. I will overrule the

25 objection so long as there’s no testimony as to exactly
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1 what he said.

2 Q. Okay. Go ahead.

3 A. What was the question?

4 Q. Okay. Given that you had knowledge of this food back

5 in the greenhouse, did you think it relevant to the

6 discussion with Officer Westberg about the condition of

7 Alex?

8 A. She was offered to go and look at the feed.

9 Q. Okay. She was. Did you take her back there?

10 A. She didn’t want to go back.

11 Q. Oh, she didn’t want to go see the horses’ food?

12 A. No, she said she didn’t need to.

13 Q. She didn’t need to, okay. And was any of that food

14 available where Alex was eating?

15 A. At the time the Animal Control officer came?

16 Q. Yes.

17 A. No.

18 Q. Okay. Was local hay there?

19 A. My husband just cleaned out the carport, and the hay

20 that was there was from the carport being cleaned out.

21 Q. Okay. So it wasn’t his food?

22 A. It wasn’t his food:

23 Q. Okay. So he didn’t have any food right there at that

24 point?

25 A. No.
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1 Q. Okay. What time did she come and visit you?

2 A. 4 o’clock.

3 Q. Okay. And what time had you observed your husband

4 feeding the horse earlier that day?

5 A. I was gone from probably 3:00 to just before 4:00, so I

6 had seen him feed the horse in the morning several

7 times and --

8 Q. In the morning several times. What do you mean

9 “several times in the morning”?

10 A. Well, he had gone out twice to go feed the horse.

11 Q. Okay. And what did you observe him feeding that

12 morning?

13 A. Senior feed.

14 Q. Okay. And was any of that left when Officer Westberg

15 was present?

16 A. Well, Alex wasn’t feeling, good from the worming, so he

17 didn’t want to eat the senior feed, so my husband kept

18 trying to feed him by hand to get him to eat the senior

19 feed, and he didn’t want to eat it.

20 Q. Okay. You had observed that at what time of day?

21 A. That was probably in the morning and then at noon.

22 Q. Okay. And you observed that?

23 A. Uh-huh.

24 Q. And were you present when Officer Westberg brought back

25 the additional hay from Reber Ranch later that day?
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1 A. Iwas.

2. Q. Okay. And did you observe Alex eating that hay then?
,.

3 A. That hay was —-

toS7

4 Q. ‘‘I’m just asking you if you observed Alex eating the hay

5 that you had just purchased at Reber Ranch that day.

6 A. He did eat some of it, uh-huh.

7 Q. And do you recall Alex getting sick previously on beet

8 pulp?

9 A. Previously meaning?

10 Q. Well, do you recall telling Officer Westberg’had

11 previously had beet pulp and then gotten diarrhea?

12 A. Yeah, during the worming he had beet pulp.

13 Q. Okay So that was during the worming?

14 A. Yes.

15 Q, Okay. Did you mention that it was during the worming

16 that he had diarrhea or that it was because he had had

17 beet pulp that he had had diarrhea?

18 A. It was both, during the worming and the beet pulp that

19 he got diarrhea.

20 Q. So previously before the worming, he had been eating

21 all of this other food that you had had and then not

22 been getting sick?

23 A. I don’t know. He had been eating all the food that we

24 had.

25 Q, Okay. The food that we had talked about that you had
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1 listed, he had been eating that, all of those different

2 kinds of food the entire time that he was at your home?

3 A. Yes.

4 Q. Okay. lAnd he got a little better in March, I

5 apologize?

6 A. He did get better in March.

7 Q. Okay How much better would you say?

8 A. Well, he never looked like the nice picture of him, but

9 you couldn’t see his ribs. I don’t know how more to

10 describe it, but you couldn’t see his ribs, so.

11 Q. Okay.

12 A. There were still —— you could see them but not as much.

13 Q. Okay. And I had previously asked if you had called a

14 veterinarian. From what you observed or saw, did the

15 vet ever come to examine Alex when he was on your

16 property?

17 A. I was told he didn’tthat.

18 Q. I’m not asking you what you were told. I’m asking you

19 in those three months that he lived on your property,

20 did you observe a vet come to examine Alex?

21 A. No.

22 MS. HOLMGREN: Nothing further.

23 MR. PICULELL: No questions.

24 THE COURT: Mr. Tarvin, anything?

25 MR. TARVIN: I do have a couple questions.
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1 RECROSS-EXAMINATION

2 By MR. TARVIN:

3 Q. Now, you’re employed; is that right?

4 A. That is correct.

5 Q. And you work full time?

6 A. Yes.

7 MS. HOLMGREN: Objection; relevance.

8 THE COURT: Overruled.

9 Q. Do you work full time outside the home?

10 A. I do.

11 Q. Okay. Where do your kids go to school?

12 A. They’re home—schooled.

13 Q. Who home-schools your kids?

14 A My husband.

15 Q. Okay. Does your husband -- and we’re talking about the

16 individual seated to my left, right?

17 A, Yes, sir.

18 Q. D& this responsibility that he has of fulfilling

19 home—schooling requirements occur at the residence?

S920 A. Yes.

21 Q. And so he spends’4he day every day at home?

22 A. Yes, sir.

23 Q. Unless he has some reason to go somewhere?

24 A. Yes.

25 Q, Did you hear earlier that there was testimony from
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1 Westberg about a smell that was present while at your

2 property; did you hear her say that?

3 A, Yes, sir.

4 Q. What do you heat your home with?

5 A. Kerosene.

6 Q, Okay. So we’re not talking about like natural gas

7 or—

S A. No, huh—uh, kerosene.

9 Q. Do you have a tank or a reservoir that that is

10 contained in and refilled from time to time?

11 A. Yes.

12 Q. And where is that located?

13 A. On the porch.

14 Q. And is that in the ground or above the ground?

15 A. It’s above the ground.

16 Q. How big a tank is that?

17 MS. HOLMGREN: Your Honor, I’d object at this time

18 as relevance and beyond the scope of direct

19 examination.

20 THE COURT: I’ll allow a few more questions. Go

21 ahead.

22 A. Maybe a hundred gallons. I don’t really know. A big

23 tank.

24 Q, Is there anything unusual about a sl that kerosene

25 puts off when it burns?
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1 A. Yes, it has a very strong odor when it burns.

2 Q. Have you ever been at a home where natural gas is used

3 to heat the residence?

4 A. Probably.

5 Q. Is the smell that you’re referring to at your home the

same as what you would smell in that other ——

7 A. No, kerosene has a very definite strong odor in the air

8 when it burns.

9 Q. And the date that we’re talking about is early April.

10 Would you have been heating the home at that time?

11 A. Definitely.

12 Q. Okay.

13 MR. TARVIN: Nothing further.

14 THE COURT: All right. You may step down.

15 Ladies and gentlemen, we’re going to go ahead and

16 let you go home. Please remember, and I know by the

17 end of this I’m going to sound like a really broken

18 record, but at least I didn’t cough today so that’s

19 good.

20 Please remember do not discuss this case with

21 anyone. Do not allow it to be discussed in your

22 presence, even when you go back to the jury room

23 there’s a tendency now as you’ve been here for a while

24 for people to start kind of looking at each other and

25 say, well, gee, what about this and what about that.
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1 Please make sure that you don’t have any discussion at

2 this time.

3 Please keep an open mind. We’re not done yet, and

4 other than that I’m ordering you to have a nice

5 evening. We’ll see you tomorrow at 9 o’clock. You

6 don’t get to sleep in that extra half—hour tomorrow.

7 See you tomorrow.

8 (JURY NOT PRESENT IN THE COURTROOM )

9 THE COURT: Okay. Why don’t you have a sea.t rust

10 for a half a second. Just a few questions. As I told

11 you, I hate having the jurors having to wait back there

12 in the jury room. It seems like we’re getting towards

13 the end.

14 I haven’t received any instructions from either the

15 defense attorneys as of yet. One of the things I

16 don’t want to have happen if we can avoid it is coming

17 out for the jurors only to hear one or two things and

18 having to send them back for the next hour while we go

19 over jury instructions. So I haven’t received any yet

20 and I have a hunch this is going to be coming up real

21 soon. Am I incorrect, correct?

MR. PICULELL: Your Honor, I can smit1a copy of

jury instructions with ——

24 THE COURT Okay
F 41

25 MR PICULELL She testified so thre’s no --
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1 THE COURT: Okay. Why don’t you do that just so

2 that we can —-- the State has requested it and I think

3 the case certainly puts them in a position to make that

4 request. So if you don’t mind, we can do that. And

5 you can have that tomorrow morning. It doesn’t have to

6 be right now.

7 I am presuming, though, we are getting towards the

8 end, and so I’m guessing —- you don’t need to tell me

9 whether or not your client is going to take the stand

10 unless you know now so I can help figure out what our

11 timing looks like.

12 MR. PICULELL: Your Honor, there are [INAUDIBLE],

13 but there’s no definite decision —

14 THE COURT: That’s fine. I guess minimally —— so

15 what we could be looking at no additional testimony and

16 moving directly into the instructions. I wonder if I

17 should tell the jurors to come back in an hour later so

18 we can have an opportunity.

19 I don’t know -- can you see if Kelli has sent any of

20 them out. If she hasn’t sent any of them out, tell her

21 to hold them for a minute.

22 MS. HOLMGREN: They’re gone.

23 THE COURT: They’re gone? Okay. All right. We’ll

24 do the best we can.

25 MS. HOLMGREN: Thank you.



181

1 THE COURT: See you tomorrow.

2 (PROCEEDINGS ADJOURNED.)

3 ——000----

4
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1 PROCEEDINGS

DECEMBER 13, 2012 qi

4 (JURY NOT PRESENT IN THE COURTROOM.) Q\ “S
5 THE COURT: .4—rning-1---Pie be seate4rV’Have a

6 seat.

7 A couple questions I wanted to ask in terms of ho

8 we want to move forward since we have a jury trial and

9 we have a bench trial. The State has rested, and I

10 don’t know if ouTre going to plan on any redirect or

11 aoewjtnesses.

12 MS. HOLMGREN: No, your Honor.

13 THE COURT: Okay. Mr. Piculell also rested

14 yesLerclay, so—— . C
15 MR. PICULELL: 1—I—did noL. ri

16 THE COURT: t’i ap1ogize.

•1— C’
17 MR. PTCUlELL:V..T eked for a 14—minute early recess

18 revIe issues ——

i 1% (

I q
19 TIlE COURT: \f Sorry. All right. ‘U k

L
20 R rcui,ri,i V But we rc ieting1aweL I (

ciILt’)’ H
21 THE COURT: Okay. So there will ho rO furtflr

22 estimony then by Ms. Thoma, correct?
, l1-\ ‘Jp.

23 MR. PICULELL: ThaL’s accurate. fl, SiII I I

24 TIlE COURT : Okay. So we s :1 I 1 have —— -okay, Lhank

25 you very much.f L me qet my stuff here. We still
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1 have your client left, but riot necessarily needs to be

2 in front of the jury. The case before the jury is the

3 State’s and Ms. Thomas’ . They’re actually ready to

4 move through jury instructions, do closing arguments

5 and then have the jury actually deliberate. We could

6 do It iJi that order. You didn’t call your client’s

7’ husband, so, And then(once the jury is excused for

8 deliberation on Ms. Thomas, we could finalize this case

9 here, whether or not your client wants to take the

10 stand, I don’t know. If you have other witnesses that

11 you want to call to testify, I don’t know, but that’s

12 something that could be done outside the presence of

13 the jury. Would you agree with me, given how we’re

14 handling this case?

15 MR. TARVIN: Yes, your Honor. But I can tell you
\t;;

l6 iO tight iow he’s not going to be offering any testimony

17 THE COURT: Okay.It makes it shorter, so but you

will not be doing a closing in front of the jury4so

19 why don’t we take a look at the jury instructions and I

20 would propose, unless someone disagrees, that we deal

21 with the jury instructions quickly, we can bring the

22 jurors out, I can read them, we can move into closing

23 arguments, excuse them then to deliberate, finish up

24 with closings here, which makes sense, and then I will

25 deliberate as well, if you will, and then we’ll just
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1 need to make sure everybody’s close by. Am I missing

Tv H2 anything?
4,’4A

C IitL rc? AV\j/ J:vv4DaCUSS I
j tr.

4 THE COURT: Why don’t we itrve forward asefficientl
c ‘1flO3C t as we can, and then I have a hunchVwe need to talk4more

Go
about jurors’ deliberation, I’m not sure that ‘they1 V’iW
reach a verdict lhis morning, although maybe they will,

C\r3
1(t

‘‘ 8 I’1have no idea. Okay? tjV()1C
11rq

All right. I have looked at the jury instructions

0’
10 and Mr. Piculell, if I, looking at your instructions,

rçe
}tj11 simply proposed the WPIC instructions that the Statef

had proposed; is that correct?

I ii . - (
13 MR. PICULELL:\(Jus1 for the record, just repropose

‘ T (
14 the same instructions striking out the prosecutor’s

, ,jsignature and signing that they’re an accurate1,
4

(16 statement, all of the packet of statutes andPICs.

r •
THE COURT: Oka1y.

18 MR. PICtiLELL: ‘So no. objections.

19 THE COURT: All right.

20 MS. HOLMGREN: Your Honor, the only thing that the
Nc’ ti ri

21 State.—s-was the Specia1 Verdict *orm.

22 THE COURT: Oh.

23 MR. PICULELL: Oh, and my instructions, that’s

24 correct. ‘e

25 THE COURT: You mean in Kelli’s packet?



1 MS. HOLMGREN: --h

2 THE COURT: Okay. We’ll make sure we get that in.
9: iG I o1 C

3 Co( .Anch did sort of reorder them — did I get a copy
TLa

4. the Special Verdict Form because I noticed Mr.

,4Picu1e1l doesn’t have it in his.

MS. HOLMGREN: Your Honor, I had previously --

7 THE COURT: Was it separately?

8 MS. HOLMGREN: -- given Mr. Piculell a hard copy

9 and then I had e-mailed him a Special Verdict Foçm.

10 THE COURT: Okay. ( j LAu

11 MS. HOLMGREN: 11n the instructions Isubmitted to

12 the court there was an uncited ——

13 THE COURT: Let me have three seconds here. Let me

14 just go and make sure it!s not on my desk.

15 I hav a copy of it with the cited. It may be that

16 Kelli got left in the copy machine, so when she comes

17 back I’ll’ ask her, so. V

18 Oh. There is a Special Verdict Form,-iL’s attached

19 to the State’s cited copy, I don’t see the one that

20 would have been attached to the uncited, so ——,

21 BAILIFF: Can we just white out “cite”?

22 THE COURT: White out, sure.

23 BAILIFF: White out the ite on it and I can ——

24 (DTSC{JSlON OFF TH RECORD.)

25 THE COURT: Okay. So I basically did use the
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1 State’s as well. I went through, looked up negligence,

2 reckless and the RCW. I didn’t see any problems with

3 it. I’m presuming the defense did not either. So why

4 don’t we —- I did organize them differently, if that’s

5 okay. So why don’t we go through them quickly and I’ll

6 just number them. And then what we’ll do is take a

7 recess and have Kelli then take copies for all of the

8 jurors, which will take a little bit of time. Then

9 we’ll bring the jurors out, I’ll read them, and we’ll

10 move into closings. .-.Q.ki.

11 It is your duty will be number one.

12 Defendants have entered a plea —— now, we have each

13 defendant has entered a plea. Does that -- should be

14 “the,” I guess with jurors, “the” defendant has entered

15 a plea of not guilty. But I don’t know if anyone -- so

16 as not to confuse the jurors, what I’m concernec. is

17 that will confuse the jurors. That’s my only issue

18 with it. What do you think?

19 MR. PICULELL Well, my thought, your Bonor, this is
r

20 &1proceedings that they’ve been preliminarily

21 instructed and they’ve been told they have nothing to

22 do with the finder of fact in Mr. Markiey’s case. I

23 think it’s appropriate. Part of my argument is that as

24 they sit there, they see he’s not guilty, they are not

25 guilty. Presumption of innocence goes toL”—-- I just
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1 dont think it’s contusjg to them. They’ve been

2 instructed why hehere,W t\a “
3 THE COURT They have, iii’s nok. in writing, though.

4 It’s not in
——

5 MS. HOLMGREN: ‘Your Honor, I don’t believe they have

6 a burden of a presurptiQn of innocence for someone that

7 they are not ——

8 THE COURT: Oh, so do you want to create a different

9 one that says “the defendant”?

10 MS. HOLMGREN: +r!!. T. cc?:

11 THE COURT: All right.

12 MR. TARVIN: What counsel has ust said is that -- I

13 think the opposite, thatA-f-NAUDIBLEj. This is an
oO CCu $o bL &

14 accurate statement ——

15 THE COURT: Counsel, let me ask you this. My

16 understanding is we came in here to try one defendant

17 for a jury trial and one defendant for a bench trial

9/ O18 and that they are separate except for we decided to

19 consolidate the testimony to obviously save time.*-S:

20 what the jury is dealing with is one defendant and one

21 defendant only, and I’ve read a statement to them, but

22 I am absolutely guaranteed that they will not remember

23 that statement or fully understand what it is we’ve

24 done. Each defendant in my opinion will create

25 confusion for them. They’ll wonder, well, where is the
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1 other person. So, again, unless I’ve mistaken what has

2 been tried before this jury is one defendant, Ms.

3 Thomas.

4 MR. PICULELL: That’s correct.

5 THE COURT: Okay. Then what I’m going to ask the

6 State to do is actually change the instruction to

7 reflect one defendant, and I’m just going to highlight

8 that, but for purposes of right now -- and then you can

9 bring me a copy, but for purposes of right now that

10 will be Instruction No. 2, and it will say the

11 defendant has entered a plea of not guilty, and I would

12 ask the State to run through that quickly to make sure

13 there’s nothing else that would refer to two.

14 MS. HOLMGREN: Yes.

15 THE COURT: As jurors, you have a duty to discuss

16 the case, that’s number three.

17 Number four, the evidence that has been presented to

18 you may be direct or circumstantial. And if anybody

19 feels like although the instructions the order

20 doesn’t matter technically, if somebody feels like

21 something should be in a different order, please just

22 let me know.

23 Number five is a witness who has special training.

24 Standard WPIC.

25 Then we have the definition of a person is guilty of
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1 animal cruelty in the first degree. Is this an

2 acceptable order to both of you?

3 MS. HOLMGREN: Yes.

4 THE COURT: Okay. That will be number six.

5 Number seven is the definition of animal.

6 Number eight is the definition of criminally

7 negligent.

8 Number nine is the definition of knows or acts

9 knowingly.

10 Ten is the definition of intent.

11 Okay. What happened to my reckless? That should be

12 following here. Oh, reckless is buried about two pages
( 4 fr’/ o rr “ i r

13 back,Vso that will be reckless. The definition of

14 reckless will follow the definition of intent, which in

15 reading the WPIC apparently all three of those

16 definitions should be a part of this.

17 The to—convict is 12.

18 When you begin deliberating is 13.

1.9 And we have the Verdict Form and we will also have
ii .
I / /‘ - £

20 the Special Verdict Form. Is -tha whaf this is?

21 MS. HOLMGREN: Yeah.

22 THE COURT: Ok.ay. And you each should have received

23 a Special Verdict Form as well. Okay.

24 All right. So what we will do now is —- unless

25 theres any exceptions -— and I will simply just ask
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1 for the record whether there are any exceptions.

MS. HOLMGREN: No, your Honor
.

i 11 I
3 MR. PICULELL: vNo exceptions ox4objections.

L or 9igz
4 THE COURT:1 Okay. Why donTt e fake & recess then.

VMs. Holmgren, if you can get this changed for us

k’ it up here, then Kelli will go ahead
( .

t\sV 7V tIL1and make copies for all of the juror5.QceJtht is

8 done, we will come back and do closing arguments and

9 then I’ll excuse the jurors and then we’ll move forward

10 with finalizing the bench trial. Does that sound
3 \( r i’ 9i ii ‘:z £•-

11 acceptable to everybody Mr. TarJ,in?

12 MR. TARVIN: Yes. T\’’

13 THE COURT: All right.

14 (RECESS.)
cf

15 THE COURT: All right. Please be seated. Ikf\ r(A ‘

(‘ Why don’t you go ahead and take another quick glance
( ( . (e 5

at the instructions and let me know if you’re

cçIq jt?i8 comfortable with what you have in front of you and then

19 I’ll go ahead and have the jurors brought in and —-

I - L CL F

..
‘, 1S, HO341GREN: Aour Honor, I apologize. p 1 know that

I ‘ we are doing the closin9 separately. I would ask that

also be incorporated into

A’tti
23 Mr. Narkley’s case nd that the information that I

e n—
() ‘ 24 , present 40’ Q
LC. THE COURT: Okay. Say that*aga±n for

C :7 c -
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1 MS. HOLMGREN: I hadn’t specifically planned on

j doing my closing completely twice.I

3 THE COURT: Okay. : , ‘—

4 MS. HOLMGREN: But I can for the record.k It will be

5 obviously more brief, but --

6 TI-IS COURT: Well, what do you want to do?

7 MS. HOLMGREN: In terms of the court considering the

8 information that I mentioned regarding Mr. Markleyin

9 the initial closing be incorporated into my closing for

10 Mr. Markley. C

11 THE COURT: \/Not a problem there. I guess -— okay.

12 All right.

13 MR. PICULELL: I have reviewed the instructions,

14 your Honor. I have no difficulties whatsoever. -

15 THE COURT: Okay.

16 MR. PICULELL: Thank you.

17 THE COURT: All right. Then with that -— and I just

18 want to make sure I understand now —— we’re going to

19 bring the jurors in, I’ll read them the instructions,

20 the State will move forward. Mr. Piculell would go

21 follow and then wetll finish up with the State,

22 correct? Set the jurors to bed, if you will, back in

23 the jury room and then we’ll finalize the other case.

24 Okay.

25 Bring in the jurors.
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1 (JURY PI3ESENT IN TH COURTROOM.) j.
I - I (

2 ThE C8tR: All right, fo1ksplease be seated.
tj u

3 Mr. Piculell.

P’v: ki (
4 MR. PICULELL: T1?ank you, your Honor. Thank you for

5 theVreces seday —ei&5ider our options
fL

6 The defense does rest.

7 THE COURT: All right. Ladies and gentlemen, what 1 ki’

8 I’m going to do now is I’m going to read to you some

9 closing jury instructions. I want to just remind you

10 that now we’re moving into closing arguments. You wil1
A

11 no longer be allowed to take notes. All right. So

12 you have notebooks and pens ready to go, please put

13 them down underneath the chair. You will no longer ‘ç (1J4

14 need those notebooks. All right? Okay.
\‘ ( I

1 And if somebody can’t hear me,VIhave p’opLe hid&ti

16 behind the screen there, so I apologize, each of you

17 should have a copy of the instructions that I’m about

18 to read. Some of you might like to follow along.

19 Others may just want to sit back and listen. Either

20 way, that’s perfectly fine. You will be allowed to

21 take these jury instructions with you back to the jury

22 room when you deliberate, so that you have that

23 information in advance.

24 It is your duty to decide the facts in this case

25 based upon the evidence presented to you during the
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1 trial. It is also your duty to accept the law from my

2 instructions regardless of what you personally believe

3 the law is or what you personally think it should be.

4 You must apply the law from my instructions to the

5 facts that you decide have been proved and in this way

6 decide this case.

7 Keep in mind that a charge is only an accusation.

8 The filing of the charge is not evidence that the

9 charge is true. Your decisions as jurors must be made

10 solely upon the evidence presented during these

11 proceedings.

12 The evidence that you are to consider during your

13 deliberation consists of the testimony that you have

14 heard from witnesses, stipulations and the exhibits

15 that I have admitted during the trial. If evidence was

16 not admitted or was stricken from the record, then you

17 are not to consider it in reaching your verdict.

18 Exhibits may have been marked by the court clerk and

19 given a number, but they do not go with you to the jury

20 room during your deliberations unless they have been

21 admitted into evidence. The exhibit that have been

22 admitted will be available to you in the jury room.

23 One of my duties has been to rule on the

24 admissibility of evidence. Do not be concerned during

25 your deliberations about the reasons for my rulings on
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1 the evidence. If I have ruled that any evidence is

2 inadmissible or if I have asked you to disregard any

3 evidence, then you must not discuss that evidence

4 during your deliberations or consider it in reaching

5 your verdict. Do not speculate whether the evidence

6 would have favored one party or the other.

7 In order to decide whether any proposition has been

8 proved, you must consider all of the evidence that I

9 have admitted that relates to the proposition. Each

10 party is entitled to the benefit of all of the

11 evidence, whether or not that party introduced it. You

12 are the sole judges of the credibility of each witness.

13 You are also the sole judges of the value or weight to

14 be given to the testimony of each witness.

15 In considering a witness’ testimony, you may

16 consider these things: The opportunity of the witness

17 to observe or know the things he or she testifies

18 about, the ability of the witness to observe

19 accurately, the quality of a witness’ memory while

20 testifying, the manner of the witness while testifying,

21 any personal interest that the witness might have in

22 the outcome or the issues, any bias or prejudice that

23 the witness may have shown, the reasonableness of the

24 witness’ statements in the contexts of all of the other

25 evidence and any other factors that affect your



JURY INSTRUCTIONS 16

1 evaluation or belief of a witness or your evaluation of

2 his or her testimony.

3 The lawyers’ remarks, statements and arguments are

4 intended to help you understand the evidence and apply

5 the law. It is important, however, for you to remember

6 that the lawyers’ statements are not evidence. The

7 evidence is the testimony and the exhibits. The law is

8 contained in my instructions to you. You must

9 disregard any remark, statement or argument that is not

10 supported by the evidence or the law in my

11 instructions.

12 You may have heard objections made by the lawyers

13 during trial. Each party has the right to object to

14 questions asked by another lawyer and may have a duty

15 to do so. These objections should not influence you.

16 Do not make any assumptions or draw any conclusions

17 based on a lawyer’s objections.

18 Our State Constitution prohibits a trial judge from

19 making a comment on the evidence. It would be improper

20 for me to express by words or conduct my personal

21 opinion about the value of testimony or other evidence.

22 I have not intentionally done this. If it appeared to

23 you that I have indicated my personal opinion in any

24 way, either during trial or on giving these

25 instructions, you must disregard this entirely.
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1 You have nothing whatever to do with any punishment

2 that may be imposed in case of a violation of the law.

3 You may not consider the fact that punishment may

4 follow conviction except insofar as it may tend to make

5 you careful. The order of these instructions has no

6 significance as to their relative importance. They are

7 all important.

8 In closing arguments, the lawyers may properly

9 discuss specific instructions. During your

10 deliberations, you must consider the instructions as a

11 whole.

12 As jurors, you are officers of this court. You must

13 not let your emotions overcome your rational thought

14 process. You must reach your decision based on the

15 facts proved to you, on the law given to you, not on

16 sympathy, prejudice or personal preference.

17 To assure that all parties receive a fair trial, you

18 must act impartially with an earnest desire to reach a

19 proper verdict.

20 The defendant has entered a plea of not guilty and

21 that plea puts in issue every element of the crime

22 charged. The State is the plaintiff and has the burden

23 of proving each element of the crime beyond a

24 reasonable doubt. The defendant has no burden of

25 proving that a reasonable doubt exists.
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1 A defendant is presumed innocent. This presumption

2 continues throughout the entire trial unless during

3 your deliberations you find IL has been overcome by the

4 evidence beyond a reasonable doubt. A reasonable doubt

5 is one for which a reason exists and may arise from the

6 evidence or lack of evidence. It is such a doubt as

7 would exist in the mind of a reasonable person after

8 fully, fairly and carefully considering all of the

9 evidence or lack of evidence. If from such

10 consideration you have an abiding belief in the truth

11 of the charge, you are satisfied beyond a reasonable

12 doubt.

13 Each defendant has entered a plea of not guilty.

14 That plea puts in issue every element of the crime

15 charged. The State is the plaintiff and has the burden

16 of proving each element of the crime beyond a

17 reasonable doubt. The defendant has no burden of

18 proving that a reasonable doubt exists.

19 A defendant is presumed innocent. This presumption

20 continues throughout the entire trial unless during

21 your deliberations you find it has been overcome by the

22 evidence beyond a reasonable doubt. Did I read that

23 twice? I did. I apologize.

24 As jurors, you have a duty to discuss the case with

25 one another and to deliberate in an effort to reach a
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1 unanimous verdict. Each of you must decide the case

2 for yourself but only after you consider the evidence

3 impartially with your fellow jurors.

4 During your deliberations, you should not hesitate

5 to reexamine your own views and to change your opinion

6 based upon further review of the evidence and these

7 instructions. You should not, however, surrender your

8 honest belief about the value or significance of

9 evidence solely because of the opinions of your fellow

10 jurors nor should you change your mind just for the

11 purpose of reaching a verdict.

12 The evidence that has been presented to you may be

13 either direct or circumstantial. The term “direct

14 evidence” refers to evidence that is given by a witness

15 who has directly perceived something at issue in the

16 case. The term “circumstantial evidence” refers to

17 evidence from which based on your common sense and

18 experience you may reasonably infer something that is

19 at issue in this case. The law does not distinguish

20 between direct and circumstantial evidence in terms of

21 their weight or value in finding the facts in this

22 case. One is not necessarily more or less valuable

23 than the other.

24 A witness who has special training, education or

25 experience may be allowed to express an opinion in
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1 addition to giving testimony as to facts. You are not

2 however required to accept his or her opinion. To

3 determine the credibility arid weight to be given to

4 this type of evidence, you may consider, among other

5 things, the education, training, experience, knowledge

6 and ability of the witness. You may also consider the

7 reasons given for the opinion and the sources of his or
O(ii GO2_MO

8 her information as well as considering the factsV

9 already given to you for evaluating the testimony of

10 any other witness.

11 A person is guilty of animal cruelty in the first

12 degree when he or she with criminal negligence starves

13 or dehydrates an animal and as a result causes

14 substantial and unjustifiable physical pain that

15 extends for a period sufficient to cause considerable

16 suffering.

17 Animal means any nonhuman mammal, bird, reptile or

18 amphibian. A person is criminally negligent or acts

19 with criminal negligence when he or she fails to be

20 aware of a substantial risk that a wrongful act may

21 occur and this failure constitutes a gross deviation

22 from the standard of care that a reasonable person

23 would exercise in the same situation. When criminal

24 negligence as to a particular result is required to

25 establish an element of the crime, the element is also
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1 established if a person acts intentionally or knowingly

2 or recklessly as to that fact or result.

3 A person knows or acts knowingly or with knowledge

4 with respect to a fact, circumstance or result when he

5 or she is aware of that fact, circumstance or result.

6 It is not necessary that the person know that the fact,

7 circumstance or result is defined by law as being

8 unlawful or an element of a crime.

9 If a person hs information that would lead a

10 reasonable person in the same situation to believe that

11 a fact exists, the jury is permitted but not required

12 to find that he or she acted with knowledge of that

13 fact. When acting knowingly as to a particular fact is

14 required to establish an element of a crime, the

15 element is also established if a person acts

16 intentionally as to that fact.

17 A person acts with intent or intentionally when

18 acting with the objective or purpose to accomplish a

19 result that constitutes a crime.

20 A person is reckless or acts recklessly when he or

21 she knows of and disregards a substantial risk that a

22 wrongful act or result may occur and this disregard as

23 a gross deviation from conduct from a reasonable person

24 would exercise in the same situation.

25 When recklessness as to a particular result is
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1 required to establish an element of a crime, the

2 element is also established if a person acts

3 intentionally or knowingly as to that fact or result.

4 To convict the defendant of the crime of animal

5 cruelty in the first degree, each of the following

6 elements of the crime must be proved beyond a

7 reasonable doubt.

8 1. That on or about a time intervening between

9 December 25, 2010 through April 8, 2011, the defendant,

10 with criminal negligence ——

11 2A. Did starve an animal or —-

12 2B. Did dehydrate an animal.

13 3. As a result caused the animal to suffer

14 substantial and unjustifiable physical pain that

15 extended for a period of time sufficient to cause

16 considerable suffering.
ñ ‘Li c

17 4. 1 That the acts occurred in the State of

18 Washington.

19 If you find from the evidence that Elements 1, 3, 4

20 and either of alternative Elements 2A or 2B have been

21 proved beyond a reasonable doubt, then it will be your

22 duty to return a verdict of guilty.

23 To return a verdict of guilty, the jury need not be

24 unanimous as to which of Alternatives 2A or 2B has been

25 proved beyond a reasonable doubt as long as each juror
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1 finds that at least one alternative has been proved

2 beyond a reasonable doubt.

3 On the other hand, if, after weighing all of the

4 evidence, you have a reasonable doubt as to any of

5 these elements, then it will be your duty to return a

6 verdict of not guilty.

7 When you begin deliberating, you should first select

8 a presiding juror. The presiding juror’s duty is to

9 see that you discuss the issues in this case in an

10 orderly and reasonable manner, that you discuss each

11 issue submitted for your decision fully and fairly and

12 that each one of you has a chance to be heard on every

13 question before you.

14 During your deliberations, you may discuss any notes

15 that you have taken during the trial if you wish. You

16 have been allowed to take notes to assist you in

17 remembering clearly, not to substitute for your memory

18 or the memories or notes of other jurors. Do not

19 assume, however, that your notes are more or less

20 accurate than your memory. You will need to rely on

21 your notes and memory as to the testimony presented in

22 this case. Testimony will rarely, if ever, be repeated

23 for you during your deliberations.

24 If after carefully reviewing the evidence and

25 instructions, you feel a need to ask the court a legal
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1 or procedural question that you have been unable to

2 answer, write the question out simply and clearly. In

3 your question, do noL sLate how the jury has voted.

4 The presiding juror will sign and date the question and

5 give it to the bailiff. I will confer with the lawyers

6 to determine what response, if any, can be given.

7 You will be given the exhibits submitted in

8 evidence, these instructions and verdict forms for

9 recording your verdict. Some exhibits and visual aids

10 may have been used in court but will not go with you to

11 the jury room. The exhibits that have been admitted

12 into evidence will be available to you in the jury

13 room.

14 You must fill in the blank provided in the verdict

15 form the words “not guilty” or the word “guilty,”

16 according to the decision you reach. Because this is a

17 criminal case, each of you must agree for you to return

18 a verdict. When all of you have so agreed, fill in the

19 verdict forms to express your decision. The presiding

20 juror must sign the verdict forms and notify the

21 bailiff. The bailiff will bring you into the court to

22 declare your verdict.

23 And attached I have Verdict Form — a Verdict Form

24 and Special Verdict Form that will be presented back to

25 the jury room with you.
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1 And having said that, ladies and gentlemen, if you

2 would please give your attention to Ms. Holmgren.

3 MS. HOLMGREN: Thank you, your Honor.

4 Not my problem, not my responsibility, not my horse.

5 Is this unusual? Is this uncommon? Unfortunately, it

6 is not. People look for other people to blame. People

7 look for other people to take responsibility. People

8 don’t look for answers that would fix things, maybe

9 others that can help, however, in this case the

10 defendant, Cherish Thomas, did participate in the

11 decision to purchase Alex, a 25—year—old quarter horse

12 that lived on her property for three months.

13 She has been charged with animal cruelty in the

14 first degree for the starvation of that animal, for the

15 pain he suffered as a result, the pain that lasted a

16 considerable period of time.
lQ iiOC

17 Now, the last few days you’ve heard ees- The

18 State’s witnesses have presented information from the

19 middle to the end. This story lasted approximately six

20 months. On April 8, 2011, Officer Jenee Westberg of

21 Animal Control responded to the defendant’s property

22 because of concern expressed by others about a horse
yV C b Th(

23 that was too thin. When she a 4t,_4 speaking with

24 the defendants, she saw the horse, Alex. This horse

25 matched the description from the reports and she could
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1 tell from some distance from inside her car the

2 condition that he was in. She could see his ribs. She

3 could see his backbone. When she finally touched Alex,

4 she could feel all of the bones inside of his head.

5 There was no fat, there was no muscle protecting his

6 skull.

7 She spoke with the defendant regarding the horse.

8 The defendant, Cherish Thomas, explained to her why

9 they had purchased the horse. She heard additional

10 information about the horse’s care, about what they

ii were feeding the horse. She was told and she saw local

12 hay, a hay that is grownvin Western Washington. You

13 heard a significant amount of testimony regarding the

14 differences between the hay available in Western and

15 Eastern Washington. Eastern Washington, the hay is

16 grown specifically for that purpose. It has more

17 nutrients, it’s better for horses and it allows them to

18 thrive.

19 In this case, what was told to Officer Westberg and

20 what she saw was local hay. There was some discussion

21 about beet pulp provided. That was discontinued

22 because the horse got diarrhea. There was some

23 discussion regarding hay provided to Alex, extra local

24 hay, a little bit before because an observation had

25 been made that Alex was getting worse. Officer
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1 Westberg was concerned. She contacted a vet, Dr.

2 Heather Stewart. Dr. Heather Stewart could not make it

3 to the property, it was rather late in the day, but she

4 did give instructions to purchase the better-quality

5 hay for Alex for that evening.

6 Defendant Cherish Thomas went with Officer Westberg.

7 They drove to Reler Ranch, a very short distance away.

8 Officer Westberg assisted her in purchasing that hay

9 and they brought it back to Alex. Officer Westberg

10 also testified that she saw him enjoying that hay that

11 same day.

12 Dr. Heather Stewart came out the next day, performed

13 an exam, and she graded him a 1.5 on the t4enneke scale.
(/O’’ Ct(4 lo: itf:o

14 L-j the Henneke scale. Four of the five

15 witnesses presented from the State gave information

16 about that. The standard tool used by people with

17 Animal Control, people who work with the vets, and even
\i

18 people who workVor the Humane Society. It’s not

19 perfect, but it has specific points on a horse that can

20 find the evaluation so that it does not deviate too

21 significantly from person to person. In this case Dr.

22 Stewart graded Alex a 1.5. She had a slight concern

23 that there might be other issues involved, but she

24 suspected he was just not fed enough.

25 Those other issues, there were none. Those were
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1 ruled out by Dr. Hannah Mueller during her time with

2 Alex.

3 After Dr. Stewart’s exam, the horse was surrendered

4 to Animal Control. He was fed at Reber Ranch under the

5 supervision of Sergeant Eykel for a few days before he

6 was transported to a specific rehabilitation ceiTher ,

r ti-i () J
7 under the care of Dr. HannahMueller, formerly

8 Evergreen.

9 She did a more thorough exam. It was her opinion

10 that Alex should be graded a 1, the last grade you can

11 get before a horse dies. During her exam, she noticed

12 problems with his teeth, problems with his parasite

13 load, other average concerns, potentially lice, other

14 things. However, her primary concern was food getting

15 weight on Alex and that happened, that happened almost

16 immediately. Within the first four to six weeks he

17 went from a 1 to a 2.5. That was done before the teeth

18 were fixed, before the parasite problem had been

19 completely cleared up. Just based on regular feeding

20 he recovered, which is exactly what Dr. Hannah had

21 expected. And soon he left her care, a healthy,

22 regular horse.

23 Now, the course has read instructions and the State

24 has specific points that it is our responsibility to

25 prove. As I stated before, Defendant Cherish Thomas
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1 has been charged with animal cruelty in the first

2 degree. What are we talking about in regards to this

3 charge? We are talking about Alex. That is a

4 photograph that was taken from him after he left the

5 care of Defendant Cherish Thomas. He was a quarter

6 horse. He was approximately 25 years old and he is

7 animal as defined by the laws of the State of

S Washington.

9 To convict the defendant the State needs to prove a

10 time period, that this occurred between December 25,

11 2010 through April 8, 2011. The State needs to prove

12 that this happened with criminal negligence. That the

13 defendant did starve or dehydrate an animal, Alex in

14 this case, and as a result of that starvation or

15 dehydration, caused the animal to suffer substantial

16 and unjustifiable physical pain that extended for a

17 period of time sufficient to cause considerable

18 suffering and that these acts occurred in the State of

19 Washington. The four points.

20 1. The time period between Christmas of 2010 and

21 April 8th of 2011. What do we know? Cherish thought

22 it would be beneficial for her children to get a horse.

23 This happened sometime between Christmas and New Year’s

24 2010 and 2011. Alex was visited for the first time by

25 Cherish Thomas and purchased soon after by Jason
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1 Markley.

2 Alex was brought home to live at Cherish Thomas’

3 property and she saw him every day. Officer WesLberg

4 visited the defendants on April 8, 2011. And Defendant

5 Markley sent out a surrender form on April 9, 2011.

6 The timeline, while not an exact date, is a period of

7 time. When we’re talking about starvation, it does not

8 happen in one minute or one hour. In this case we are

9 referencing specific a three-month period that Alex was

10 at the home of Cherish Thomas.

11 2. Did they starve a animal or dehydrate an animal?

12 What do we know in regards to this specific element.

13 That Officer Westberg observed individual vertebrae of

14 Alex’s back, flared—out hip bones, no fat or muscle

15 covering his skull. When presented with new

16 higher—quality food on April 8th, Alex ate it up and

17 disregarded the old local hay that he had previously

18 been fed.

19 Dr. Stewart’s exam on April 9, 2011 gave Alex a 1.5

20 body score. She also recommended that he was too thin

21 to be without cover in winter and that he just needed a

22 better diet.

23 Sergeant Eykel also gave testimony that she

24 considered when originally confronted with the

25 condition of Alex whether or not a vet should be
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1 contacted to consider euthanasia. Because his

2 condition was so severe, she had concerns about his

3 quality of life. Based on his response to the food,

4 she decided to try to rehabilitate the horse. That

5 does not diminish her initial observations.

6 Dr. Mueller’s exam when he first arrived at her

7 rehabilitation facility was a 1 body score, however, he

8 began gaining weight after being fed properly and

9 before parasites and teeth were fully treated. He was

10 up to a 2.5 in a couple weeks, and it was at that point

11 that Dr. Mueller testified she felt he had turned a

12 corner.

13 3. As a result of the starvation or dehydration,

14 the animal suffered substantial and unjustifiable

15 physical pain that extended for a period of time

16 sufficient to cause considerable suffering.

17 What do we know? Horses don’t talk. They cannot

18 tell you that their stomachs hurt. They cannot tell

19 you that their muscles ache. They cannot tell you that

20 their joints hurt. What we have to rely on is the

21 physical condition of the horse.

22 Dr. Hannah testified that the nervous system of a

23 horse is similar to a human’s. So it’s reasonable to

24 think that if a human would be in pain in that

25 condition, a horse would experience that pain a well.
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1 There’s also been testimony about the fact that

2 horses are stoic animals. They don’t cry out.

3 sergeant Eykel testified about a prior observation she

4 made when called to an emergency situation of a horse

5 that had been impaled that was continuing to walk

6 around and didn’t make a sound. Is it reasonable to

7 think that that horse was not in pain? Starvation

8 causes pain. There’s a potential for stomach ulcers,

9 achy joints, a number of side—effects. And indicators

10 that people can look for are depression or as simple as

11 it sounds stillness, a lack of movement.

12 Dr. Hannah testified that when Alex originally

13 arrived at her location, she did believe that he was

14 bright, alert and responsive. She felt that that was

15 more of an indicator as to the transportation, being in

16 a new place. Once he was allowed to settle in, the

17 true factors came out. He didn’t move. He was still.

18 She believed he was depressed. She felt like she could

19 see it in Alex.

20 In regards to the length of suffering, the State not

21 only needs to prove that pain occurred but that it

22 lasted. In this case you’ve seen photographs of the

23 condition of Alex, his bones protruding. It took a

24 couple weeks for him to go a 1.25 and Dr. Mueller

25 testified that it was at that time, based on her
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1 experience, based on her rehabilitating other horses,

2 at that point he had gotten over the hump. She could

3 tell this in his energy, in his appearance.

4 Lastly, the State needs to establish that the acts

5 occurred in the State of Washington. There has been

6 testimony about the address location where the

7 defendants live and testified to. That is in King

8 County, Washington.

9 After all this testimony, after all of the

10 presentation, what we know is that Alex was owned by

11 Cherish Thomas and JasOn Ma,rkley from after Christmas

•
12 2010 to AprilvQOll. Alex when examined by Dr. Stewart

13 on April 9th and by Dr. Mueller within days of

14 surrender to Regional Animal Services of King County

15 was starved. Alex suffered physical pain as a result

16 of that crime starvation that lasted during his time

17 with the defendants and continued four to six weeks

18 into his recovery. And this happened in King County,

19 Washington.

20 Remaining question after all of that information has

21 been laid out is, is Cherish Thomas responsible and how

22 is she responsible? The standard in this case is

23 criminal negligence first. The defendant, Cherish

24 Thomas, is criminally negligent or acts with criminal

25 negligence when she fails to be aware of a substantial
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1 risk that a wrongful act may occur, and this

2 constitutes a gross deviation from the standard of

3 care.

4 Lastly, that a reasonable person would exercise in

5 the same situation. Now, breaking that down,

6 substantial risk. Was Alex at substantial risk?

7 Sergeant Eykel debated euthanasia. Dr. Hannah Mueller,

8 1 was the last thing before death. He was consistently

9 described by the witnesses as emaciated. This means an

10 abnormal thinness caused by a lack of nutrition or by

11 disease. In this case it was nutrition that is proved

12 by the rehabilitation of Alex under Dr. Mueller’s care

13 within three months.

14 Second, gross deviation. What did Cherish Thomas do

15 in this case? Focused on what they wanted from the

16 horse. You heard testimony about the fact that shoes

17 were placed on Alex. You also heard testimony from

18 several witnesses that the purpose of putting shoes on

19 a horse, except for therapeutic reasons, is to ride the

20 horse. These were not therapeutic shoes. There’s also

21 been testimony that the horse was ridden one time.

22 Cherish Thomas lived on this property. For three

23 months, she saw the horse every single day but did

24 nothing. Knew everything about the food, what it was,

25 where it was, where it was purchased, specific name
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1 brands, but didn’t have anything to do with the

2 feeding. Had fed Hebow once, had nothing to do with

3 Alex.

4 She was also present when they saw the horse for the

5 first time, when the shoes were put on, when Officer

6 Westberg visited, when Dr. Stewart examined Alex, but

7 states that she is not responsible, did nothing while

8 Alex was in pain.

9 Now, the question to be asked is, what would a

10 reasonable person do in this situation? A reasonable

11 person would have the horse seen by a veterinarian.

12 Dr. Mueller testified that she regularly advises

13 clients. The new owner specifically have a lot of

PLM
14 questions. That’s reasonable. _ 4BlrE] taking cae

15 of this animal. Reach out to those more experienced to

16 help the horse that is seen on a daily basis in this

17 condition and feed the horse the nutrition that he

18 requires. This is not above and beyond. This is not

19 unrealistic. This is not beyond an expectation that an

20 animal should have of its owner, to be fed. That was

21 the consistent advice from the witnesses. A variety of

22 questions were asked, a variety of different focuses

23 were placed on the witnesses’ testimony, but the

24 consistent point, the consistent recommendation was to

25 feed the horse.
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1 What happens when the horse is under the care of a

2 reasonable person? That’s what happens. That is an

3 accurate picture of how Alex looked when he left the

4 care of Dr. Mueller. The same amount of time that he

5 lived with Defendant Cherish Thomas.

6 The State is asking that you find Cherish Thomas

7 guilty of animal cruelty in the first degree.

8 THE COURT: Ladies and gentlemen, if you would

9 please give your attention to Mr. Piculell.

10 MR. PICULELL: If all that is true, that all those

11 conclusions are true, why, why, why, why did Officer

12 Westberg respond when asked about her opinion on the
‘rAL!AW’ (If 1 o t ¶. Z. .

13 criminal prosecution in this matter. I was kdf
C. \ ‘ ) f.

14 shocked. I was -t shockect. I4ow, ther&s their

15 prime investigation officer indicating shock that this

16 resulted in a criminal prosecution. You didn’t hear

17 the prosecutor mention that. That’s what the witness

18 testified to.

19 If this is really to be construed after the fact as

20 presented by the government, why, why, why did the

21 initial investigative officer do what she did and then

22 testify under oath: I was k4ncLo shocked?

23 When asked if she seized the horse, if there were

24 exigent circumstances as to the protection of that

25 animal from the evildoers over there, why didn’t she
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1 seize the horse? And her testimony under oath was she

2 agreed she said because she was not concerned about

3 harm coming to that animal or the intent, the intent,

4 harm corning to the animal or the intent, the intent of

5 who? So two things in that sentence. Alex, harm

6 coming to Alex, and the intent. That’s what the

7 prosecutor spent her last presentation on was the

8 mental state.

9 We talked a little bit about that in voir dire. The

10 mental state. Well, the person on the scene, the

11 person investigating for the government, the

12 government’s primary investigating officer said: I

13 wasn’t concerned about that. So if all of the

14 prosecutor’s conclusions are true, why did that occur?

15 If all of those conclusions are true, why did Dr.

16 Stewart not conclude the way the prosecutor suggests?

17 Did she recommend the animal be taken away? She had

18 the I guess the testimony about the presence —- she

19 answered about ten questions about the presence of the

20 Animal Control officer and then after a recess comes

21 back and says, well, the Animal Control officer wasn’t

22 there, but I talked to her on the phone. Why didn’t

23 she conclude that?

24 She recommended —— she recommended that the animal

25 checked medically. There’s a problem here. Everyone
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1 is assessing what the issue is here. Obviously, the

2 horse is ill, undernourished. What’s the problem?

3 What did Dr. Stewart recommend? She recommended three

4 things: A kidney test -— well, actually, in this order

5 a liver test, kidney test, and then absorption issues.

6 And if you remember on the prosecutor’s examination,

7 none of that was brought out, and I had to come back

8 and drag it out of her and say did you say these things

9 in your report. Yes.

10 Really, a third thing becomes the whole reason for

11 the circumstances here. Obviously, the animal is

12 undernourished, obviously, but if you have a neophyte

13 caretaker, amateur caretaker, who doesn’t know what’s

14 going on.

15 Dr. Mueller says and agrees that this animal was

16 determined to have an extraordinarily high fecal count,

17 and she was asked to explain what that is, and what’s

18 the range, Dr. Mueller, I asked. I’m asking this

19 question to draw this out, right? That would be some

20 conclusion of what’s going on. What’s the range, Dr.

21 Mueller? Well, they should have a negative fecal

22 count, is what this professional told us. And this

23
.

animal doesn’t have a negative fecal count, it has plus
p 1( e —

24 500 pa 4t-t infestationVwhich can affect and did

25 affect, we can conclude, absorption of nutrients.



DEFENDANT THOMAS CLOSING ARGUMENT 39

1 It’s not that Mr. Markley wasn’t feeding that horse,

7
2 not that he c1idn’tr.orsewith beet supplements,

3 alfalfa, increasing the intake. He didn’t know about

4 the medical condition. Well, the professional knew

5 down the line, but there was no criminal intent by

6 anyone, but certainly not by Ms. Thomas, to not attend

7 to that animal.

8 And I asked on voir dire in terms of mental state

9 and in terms of how we evaluate evidence in terms of

10 direct evidence and circumstantial evidence, and you’ve

11 been instructed on that, that’s Instruction No. 4, I

12 believe, in terms of circumstantial evidence, but let’s

13 look at the circumstantial evidence of the mental

14 state.

15 So essentially to believe the government’s

16 conclusion that Cherish S. Thomas is guilty of this

17 crime is that her, maybe in concert with others,

18 decided that one animal on their property, single out

19 Alex, to starve to death. We’re going to starve Alex

20 to death. We’re going to cause him pain. We’re going

21 to take care of the other animals on the property,

22 we’re going to take care of all of the other animals

23 but not Alex, we’re going to starve him to death.

24 We’re not going to take care of him. We’re going to

25 ignore the testimony on what was testified by Cherish
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1. in terms of some of the actions she observed by her
( \ A 4 V

2 husband. But her&s the best 4FNA FBN3—in the case.

3 Hebow. Hebow. The intent —— the intent was not to

4 starve Alex, it wasn’t with criminal negligence to

5 starve Alex, it was to care for that animal.

6 Ignorance, learning, yeah. Not inattention, not

7 remedial measures. And if you’re not going to take

8 care of a horse, why do you shoe it? Why?

9 Ms. Mueller —— and you have to decide for yourself

10 that Ms. Mueller is an advocate. You have to decide

11 for yourself if her testimony was responsive or was

12 there advocacy in her responses, but she says to you as

13 an expert witness that animal was being ridden, why

14 else would you shoe it. Well, a novice animal owner

15 might think you shoe the animal at all times, seasons

16 and everything.

17 This animal was being ridden. This animal was being

18 ridden. Do you have any medical evidence of that, Dr.

19 Mueller, or are you assuming that? She assumed that.

20 There’s no evidence of any —— she didritt look at any

In21 paddinq or any strap marks or bruises. And the two
N,

22 experts disagreed about whether a horse bruises,V if you

23 recall that little point. Dr. Stewart said no, but Dr.

24 Mueller said yes. So would you do a physical exam of

25 that animal?
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1 Now, look at the other circumstantial evidence in

2 relation to the animal. First of all, with the best

3 evidence in the case, Hebow, Hebow, Hebow. Nice coat,

4 everything. Because he’s taken care of.

5 Now, what is the circumstantial evidence that Alex

6 is being taken care of but for the parasitic problem?

7 Why his condition? He’s subject to two veterinary

8 examinations by two independent individuals. And

9 before I forget, because there’s lots of things I

10 forget truly, I sit down and I don’t have the ability

11 to come back up and I’m like, you know, I should have

12 said that and I hope the jury remembers, but remember

13 Officer Westberg says that she had no doubt that the

14 horse came thin to that property. They inherited the

15 sick horse. Okay.

16 Now, maybe the emotional content of this case, as we

17 talked about before, you see a horse that was in

18 distress and you want to hold somebody responsible,

19 right? I mean, who wouldn’t have that reaction?

20 Somebody, something, some living thing in distress or

21 discomfort, you want to see, you want to have

22 accountability, but not inappropriate accountability.

23 But let’s look at the condition of Alex. If we

24 wanted some more circumstantial evidence of why that

25 animal being abused. Let’s start with Dr. Mueller.
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1 Although she said no lice present, that doesn’t mean it

2 wasn’t present, no lice present, no vermin on the

3 animal.

4 What was the result from Dr. Mueller -— you have to

5’ decide she’s an advocate —— she says she belongs to

6 advocacy groups for horses, she does yoga with horses,

7 she laughed, you know, -f-N?ct7UIBIEj attorney would do
- ;[\)

their homework,’does yoga with horses and she’s very

9 attuned to horse, she’s an advocate. I’m not faulting

10 her for that, but that’s her life.

11 All systems are fine in that horse in conclusion.

12 His pulse, his heart rate, it wasn’t in distress, all

13 systems were fine, ears, not dirty, eyes, there was no

14 infection in the eyes. Teeth, the two doctors

15 disagreed about the teeth. The two doctors disagreed

16 about the lengths of the hooves. That’s a subjective

17 disagreement.

18 But the animal circumstantially was being taken care

19 of externally, and Cherish Thomas said that this animal

20 was being taken care of -— and there’s no evidence

21 whatsoever to the contrary. You would have to find her

22 absolutely not credible, say I completely don’t believe

23 her. There’s no evidence. Because the officer, I

24 asked the officer a number of times. I said: Did you

25 determine who took —-- did you take any statements to
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1 determine location of the food, hydration sources, who

2 was responsible for the animal? No, no, no.

3 Now, the government is coming in here and saying

4 she’s responsible criminally. They have no evidence of

5 that, but she is. She testified that he got up at 4:30

6 and took care of the animals and did that a couple of

7 times a day. Again, I asked Officer Westberg if she

8 had any concern about any other animals present. No.

9 No, no, no, no.

10 So circumstantially what is going on? These two

11 individuals concluded over the breakfast table: Let’s

12 starve Alex to death. Let’s do that. Or how about:

13 Let’s just ignore it and watch him starve to death out

14 in the field. Is that what they did?

15 See, reasonable doubt can arise from evidence

16 presented or the lack of evidence. Now, if it is as

17 the government says —— if —— if, as the government’s

18 representative says, as in the jury instructions,

19 cruelty in the first degree, cruelty, so words bandied

20 about but certainly the folks in the area that these

21 things occur are familiar with that term and what it

22 means (sic), let’s look at —— these were admitted,

Z3 Exhibit 18 and 19 and were testified about. I asked
3c’

24 the officer about them’ Exhibit No. 19 I referenced to

25 the officer, incoming status. Was the animal injured?
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1 There’s no check mark. Now, this would be the time,

2 this would be the time, ladies and gentlemen.
t ‘- ,

3 Remember, the officer said he was going to come back

4 in, she said on the stand, two to four weeks to check

5 on things. Now, if Mr. Markley hadn’t decided and

6 called and said, you know, okay, maybe I am in over my

7 head and said let me do that. If he hadn’t said that,

8 would we be here?

9 Two to four weeks because certainly the animal was

10 going at an enforcement decision to be left with them

11 (sic) for him to take care of. So was it injured? No

12 indication. The most important one, cruelty, cruelty.

13 Here’s the document. When you receive an animal and

14 the reason for it, did you check that? No. How about

15 on Hebow? Was the animal injured? Did you check that?

16 No. Cruelty to Hebow? No. Was the animal sick?

17 Now, let’s do that description broadly. Was the

18 animal sick? It was undernourished by -— and we’ve

19 heard lots of testimony about the Henneke scale and

20 there was no testimony that’s a forensic application,

21 and we know as just an aside here no one did anything

22 forensically concerning Animal Control cases. No one

23 sent anything to WSU. They all knew about it.

2/1 -Ii3IB11j; Dr. Stewart said she did not take blood,

25 did not take blood, did not take. I asked her a number
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1 of times, are you sure you didn’t take blood. I didn’t

2 take blood. Officer Westberg said she took blood and

3 she was waiting on the results the next day. And then

4 nothing. But was the animal sick? No.

5 Euthanasia, We had a sergeant pop up and emphasize

she was an advocate. She doesn’t do any report at all.

7 And then here we are in the middle of a prosecution and

8 she comes on in and testifies for probably an hour and

9 15 minutes, something like that, all with no

10 investigation, no forensics. This is a criminal case,

11 ladies and gentlemen. Just because it involves a

12 certain subject matter does not mean that the standard

13 of proof, the procedures, the requirements, the

14 integrity, the persuasiveness, that any of that should

15 be ignored or diminished. It is the goyernment’s

16 responsibility, not Ms. Thomas!.They did none of

17 this.

18 And the good sergeant says that she had a couple

19 days off, so I didn!t come back and follow up, so she

20 says. Then she says --- I said, well, you’re the

21 sergeant. Well, she goes, well, it’s an under—sergeant

22 that’s responsible, not me.

23 And then interestingly if we’re going to look at the

24 quality of the individuals involved in terms of their

25 knowledge of all kinds of things, I said do you have
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1 any forms, does Animal Control have forms in terms of

2 receipt of animals, animal receirr forms. She said

3 no, doii’L have Lhose, but there they are, exhibits.
i:

4 Protective custody. That wasn’t checked either.

5 Now, here’s the —— so at the onset of this case, the

6 onset, here’s what happened. You can conclude from the

7 evidence that the parasitic overload of that animal was

8 medically attended to and the horse got better. Nobody

9 didn’t want the horse to get better. Ms. Thomas

10 testified to that. My husband did everything that he

11 --- I saw him do it.
“

12 tNAUDfBIET. ‘You know, gee, we’re really upset that

13 the horse got better (sic). It’s great that they

14 professionally took care of it, but the issue is the

15 criminal alleged conduct of Ms. Thomas.

16 Now, you have to think -- you know, if the

17 government is going to take a piece of your property,

18 okay, we talked about circumstantial evidence, they’re

19 going to take your car, you sign away your car, it’s

20 your property, right? Do you think there’s going to be

21 any ambiguity about that? Do you think the government

22 is going to say: Who’s the owner of this? Well, in

23 both of these documents, you have to have just

24 incredible oversight, planning, legal knowledge,

25 everything, to, on the day that you call and say, you
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1 know what, I think -- I think that they can take him,

2 as had been communicated to him, they can take him, all

3 right, I think this is good for the situation. So I’m

4 going to call and surrender the horses. And so he did.

5 And Officer Westberg wrote out this form and she

6 said —— and then she put the owner information, Jason

7 and Cherish Markley and put it on the form. And so

8 there’s this incredible blast of foresight and

9 intuition because he knew that a year or two years

10 later I’d be standing in the middle of a courtroom

11 talking about this, he scratched Cherish’s name off the

12 form. She’s not the owner of the animals, they’re

13 mine. That’s what he said. He scratched it off.

14 And the officer took the animals.

15 Now, that animal, in terms of other circumstantial

16 evidence of how it was, that animal walked with the two

17 officers down the road. No problems with its gait, it

18 wasn’t lame, there was no difficulties with that animal

19 other than not receiving enough calories. But Ms.

20 Thomas in her participation, her participation as a

21 spouse, this prosecution seeks to criminalize the

22 division of responsibilities within their household.

23 You heard Mr. Tarvin ask what Mr. Markley does. He

24 home—schools, stays there, takes care of the animals.

25 That’s his responsibility. She was of course aware of
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1 the circumstances, but what —— let’s assume, I’m not

2 suggesting acknowledging or saying that you should

3 conclude this animal was intentionally or negligently

4 starved. The dehydration allegation is -— there’s no

5 indication whatsoever the animal was not hydrated, and

6 every indication is that there was sufficient

7 quantities of food, but Ms. Thomas had no role in that,

8 she had no role.

9 So essentially what the government wants to do here
- k s4l

10 is a couple things. tAnd I sat there and listened

11 attentively to what the prosecutor said about —— and

12 they’ve all testified to this, about the local grain.

13 You need to define the Eastern Washington grain and I

14 examined maybe. two of them about the difference in the

15 protein and values, 4 percent, 18 percent, but the

16 government is saying that’s what you need to do. If

17 you’re going to have a horse, this is what you need to

18 do, and if you don’t, it’s criminal, so you need to buy

19 that hay. If you are ignorant of horse ownership and

20 you try these other things that he did, then your

21 spouse, who had no role in that, is criminally

22 culpable.

23 I mean, think about this. Anything that a spouse --

24 under this logic, anything that a spouse would do, the

25 other spouse needs to correct that situation, no matter



DEFENDANT THOMAS CLOSING ARGUMENT 49

1 what, no matter what the division of responsibilities

2 were, no matter what the communication was, no matter

3 what the division of particular duties, no matter what

4 her observations were, that she’s aware of what’s going

5 on, so being aware belies the fact that she was

6 negligent. She was aware of what her husband was

7 doing. She was attendant to that.

8 So as the nonparticipating spouse, she’s supposed to

9 elbow Mr. Markley out of the way and start substituting

10 her judgment for horses that are not —— that she’s not

11 responsible for.

12 The spousal relationship, the division of

13 responsibilities should not be criminalized if all of

14 the other circumstances have been met beyond a

15 reasonable doubt, and I say to you that they haven’t.

16 The government has charged starvation. It hasn’t

17 charged medical condition or medical neglect or some

18 other circumstance, and it could. They charged

19 starvation. They charged that this person sitting

20 right here decided intentionally with a willful

21 criminal neglect to disregard all consequences and

22 watch Alex starve and not be involved in understanding

23 or discussing with her husband what remedial measures

24 he might be taking.

25 Thank you.
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1 THE COURT: All right. We’re going to take a quick

2 15—minute recess, and then I guess we’ll come back,

3 ladies and gentlemen, we’ll come back arid finish up.

4 Please do not discuss this case yet. You are not

5 deliberating. Thank you.

6 (JURY NOT PRESENT IN THE COURTROOM.)

7 (RECESS.)

S THE COURT: All right. Are we ready to go?

9 Bring in the jurors.

10 (JURY PRESENT IN THE COURTROOM.)

11 THE COURT: All right, folks, please be seated and

12 if you would finally give your attention to Ms.

13 Holmgren, please.

14 MS. HOLMGREN: Thank you.

15 Alex was not inherited. 14e was not dropped on the

16 front lawn. ‘SHe wa bought and paid for after a visit
tcV

17 when Ms- Thomas went to look at them.

18 What is reasonable? Reasonable is fair, sensible,

19 sound judgment. In reviewing the evidence, it is

20 important to think —— the testimony, the pictures, the

21 photographs —— what is reasonable. You are the sole

22 judges of credibility in this case. You judge the

23 weight and you judge the value of the testimony.

24 ‘Is it reasonable to think that there might be some

25 discrepancies in testimony? A few points. Dr. Stewart
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1 testified that she did not take any blood samples for

2 testing to spare the defendants the expense. Officer

3 Westberg testified that she thought she had taken blood

4 samples. Does this change what happened to Alex?

5 Officer Westberg was surprised at charges. Sergeant

6 Eykel said as soon as she saw Alex, she thought there

I
7 -wi±r4 be charges. Does that fact change what happened

8 to .Alex?

9 Dr. Stewart thought that Officer Westberg might have

10 been present during her exam, then she thought maybe

11 she had been talking to her on the phone. Does this

12 change what happened to Alex?
4

‘

13 One officer wrote a report, the other officers did

14 not write reports. You judge the weight and value of

15 their testimony, their memory of the incident, the

16 information they provided. Does the fact that they did

17 not write a report change what happened to Alex?

18 This information can be frustrating. It would be

19 wonderful to have witnesses who all remembered exactly

20 the same thing, testifying to exactly the same thing.

21 Is that reasonable? No. It would also be wonderful to

22 hear from Hebow, to have a horse be able to explain I

23 was properly fed the last three months, I had a

24 wonderful life, I wanted for nothing. Do we have that?

25 No. What we have is a description of a horse purchased
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with Alex at the time of •being fat and happy. Later,

we heard from testimony that a younger horse is better

able to sustain their condition on lower-quality hay

for longer periods of time. Do we know exactly that he

was well cared for? No. Do we know that he wasn’t

starved like Alex was? Yes. That doesn’t mean he was

fed different food. That goes to the condition of the

horse to begin with. It goes to the age Of the hors,

to begin with, the type of hotse,_he—was-smaller.

As to the condition of Alex when he arrived on the
‘—pk 2’) t

defendants’ property, earlier we were talking about a

middle and an end of a story. That’s because the

beginning is somewhat confusing. We don’t know exactly

where they got Alex and Hebow from. We don’t know

exactly when. We don’t know exactly from who.

The testimony that has been presented is that he was

in exactly the same condition the day they got him, the

same condition as the day he was on his surrender.

Strangely enough, he got a little bit better in March

right before Animal Control came but then got worse

because of deworming. None of that was provided to

Animal Control.

Talking about what is reasonable. Look at the

testimony of Cherish Thomas. Ownership. She went to

check Alex out. She saw him before the decision was
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1 made to purchase him. She provided the money to

2 purchase the horse. It was at her house. She saw him

3 every day. She watched her children with this horse.

4 She was present for every major incident. That was

5 testified to except the surrender.

6 She was present to see the horse before the

7 purchase. She was present for the shoeing. She was

8 present for Officer Westberg’s visit. She was present

9 for Dr. Stewart’s visit. So when those forms were

10 filled out, when Officer Westberg originally filled out

11 the initial information, she included both names under

12 Ownership because that was her understanding. That was

13 what she had come away from their property believing.

14 They had contributed equally to their conversation with

15 her, talking about the horse, talking about the care of

16 the horse and talking of the condition of the horse.

17 Her name was on that form until Defendant Jason Markley

18 crossed it off.

19 In regards to food, she knew when the horses were

20 fed. She knew how they responded to food and

21 medication. She knew exactly what happened with Alex,

22 but he was not hers. Is this reasonable?

23 She could list a long variety of different kinds of

24 food in different places where that food had been
t
25 purchased1but she didn’t actually purchase the food.
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1 She knew exactly what it was, but she didn’t purchase

2 it. She knew exactly where it was stored, when her

3 husband fed the horses, but she didn’t do IL.

4 She testified that they had a significant amount of

5 that food present on that date. Then is it reasonable

6 to ask why did she go with Officer Westberg to buy the

7 additional higher-quality food, the food that Alex ate

8 up, the food that there was no evidence of the next day

9 when Dr. Stewart went to see him. Dr. Stewart only saw

10 local hay. That food was gone. That food was eaten.

11 Because this is all that Alex needed. He was not

12 seized. Because all he needed was food. A regular

13 person could do that. You didn’t need a professional.

14 They had advice. They weren’t concerned about him

15 because they had told them what to do: Feed the horse.

16 The standard of criminal negligence is not an

17 intentional act. It is if someone fails to be aware of

18 a substantial risk. In this case it is the risk of

19 Alex’s health, the risk of potential death because of

20 the starvation. And it is also saying that this

21 failure, this failure to be aware of that specific risk

22 constituted a gross deviation from the standard of care

23 a reasonable person would have exercised in the same

24 situation.

25 This horse was starving. The story lasted six
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1 months. Three months on the property with Defendant

2 Cherish Thomas and three months with Dr. Hannah

3 Mueller. She testified that her professional opinion,

4 based on her training and experience, based

5 specifically on wanting to rehabilitate horses,

6 specifically focused in that direction, she did not

7 testify that she was a member of any of these

8 organizations. They were clients. Did she earn any

9 money out of this? No, she breaks even.

10 The horse was in her care for three months. She saw

11 him almost every day, the same amount that Cherish

12 Thomas saw this horse. And in her professional

13 opinion, Alex was not provided the proper nutrition

14 prior to him arriving at her facility. It was her

15 opinion that he experienced pain, substantial pain, and

16 significant suffering as a result of that.

17 Defendant Cherish Thomas is guilty of animal cruelty

18 in the first degree. This was her choice. This was

19 her responsibility. This was her home. This was her

20 horse. Thank you.

21 THE COURT: All right.

22 Juror No. 13, you have served as an alternate juror.

23 I am going to temporarily excuse you. Now, what that

24 means is is you still ca&t talk to anyone about the

25 case. The reason for that is in case, for whatever
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1 reason one of the other jurors is unable to complete

the deliberation, I’ll be back on that phone -idW

3 you.

4 So what will happen, though, is once the jurors

5 reach a decision, I will have Kelli give you a call and

6 let you know exactly what has happened, and once that

7 occurs, then you can talk with anybody that you wish

8 about the case. All right?

9 Kelli is going to take all of you back to the jury

10 room where you will begin your deliberations. You will

11 receive a little certificate of appreciation, it’s not

12 much, but it’s the best that I can do for your service

13 and your time here. And Kelli will also bring back all

14 of the exhibits that have been admitted into evidence.

15 And, jurors, you may begin your deliberations. You

16 may take your notebooks, you may take your jury

17 instructions.

18 (JURY NOT PRESENT IN THE COURTROOM.)

19 THE COURT: All right. Go ahead and have a seat.

20 Mr. Tarvin, I’m looking at the clock. I generally

21 don’t like to interrupt attorneys when they’re doing

22 openings or closings, sometimes I can’t help it. I’m

23 looking at the clock

24 MR. TARVIN: Your Honor, I think I can perhaps

25 conclude things in that period of time, realistically.
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1 THE COURT: All right.

2 Do you want an opportunity —— I’ve heard your

3 closing here. Do you want to make another closing

4 here; do you simply want an opportunity to rebut?

5 MS. HOLMGREN: Yes, your Honor, I’ll respond in

6 rebuttal.

7 THE COURT: Okay. All right.

8 Mr. Tarvin, very quickly, can I have —— are you

9 going to use some of the exhibits for your closing?

10 Why don’t I have all three of you come up and quickly

11 look at them, stipulate to the exhibits because either

12 I should have either I should take the exhibits back

13 so the jurors can begin or possibly excuse them for

14 lunch.

15 MR. TARVIN: If I can just glance real quickly

t
l6 THE COURT: -e-s, please do.

17 (DISCUSSION OFF THE RECORD.)

18 MR. TARVIN: Your Honor, thank you for your

19 attention to this case. My approach to addressing

20 matters is to folks on specific areas that I consider

21 to be important, you know, taking into account the

22 court has listened to Mr. Piculell’s argument, but I

23 should point out why that is my [INAUDIBLE] here.

24 I think it’s important to look at the statute. It’s

25 probably just as correct to look at the jury
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1 instructions and reference No. 12 which is a way of

2 summarizing what’s significant from the statute here.

3 IL says that the defendant in committing this

4 allegation, it must be proven that the defendant with

5 criminal negligence -— and that’s been defined in the

6 instructions, and I assume the court will incorporate

7 into the process of evaluating those definitions of

8 knowing and reckless behavior.

9 Secondly, the methods of events are to starve and

10 dehydrate and then to cause the pain which is the level

11 described for a considerable period of time. Starve

12 and dehydrate are verbs, they’re active words. They

13 suggest that a person is doing something together with

14 criminal negligence which is to do something knowingly

15 or to do something recklessly which, if I were to use

16 my words, you couldn’t care less about something

17 occurring and no regard for what you’re doing, but the

18 lowest level of proof that exists is to knowingly

19 starve, knowingly dehydrate. And the government’s

20 burden with those requirements is that they knew that

21 they were starving —— pardon me, my client knew he was

22 starving that animal. He recognized, I’m starving that

23 animal, I know I’m doing it, and I’m continuing to do

24 it, causing these results identified. I’m knowingly \
25 causing it, I’m knowingly starving this animal. I 4 cv’

Y\1
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1 bought it and I’m aware of what it takes to starve it

2 and I know how to do it and I’m going to do it.

3 If you look at the balance or the remainder of the

4 statute and, for example, distinguish it from

5 Subsection 1, Subsection 1 talks about intentionally

6 doing harm to an animal, intentionally killing an

7 animal, intentionally inflicting an injury on animal,

8 and so it’s clear that it makes sense —— what I’m

9 saying is precisely correct. Short of willfully and

10 intentionally doing something, knowing that you’re

11 doing it, is the next step down. It’s not —-. that

12 requirement cannot be’idiminished here. That is

13 extremely significant to be cognizant to evaluate a

14 case. It’s not a standard of regular negligence. It’s

15 much higher, that you know you’re being negligent and

16 you do it anyway.

17 And so with that as a backdrop on some of the

18 elements, the information that we have and it’s

19 unrefuted that these horses were being watered and they

20 were being fed, and they were being watered and fed

21 continuously. There was a regular routine and practice

22 of watering and feeding these animals.

23 Ms. Thomas described that and the officers who were

24 present surely would have identified that as something

25 that was going on had it been going on or had they
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1 determined it was going on.

2 They recognized and were cognizant of the fact that

3 there was hay presenL, that there were other forms of
tJi H )l

4 food that were being supplied and on of’ the thingsIrm

L3t5 trying to capture in my memory was with regard to
N.

6 hydration.

7 None of them even took note or indicated in their

8 reports or said in their testimony that they knew

9 anything -— or could recall anything specifically about

10 the existence of a water supply there. They didn’t

11 note it in their report, but I guess a fair way of

12 summarizing what they said is they would have certainly

13 documented it if there was no supply of water.

14 But the information as a whole suggests clearly that

15 there was water present, that the horses were being

16 watered and that they were being fed regularly.

17 So it completely flies in the face of the suggestion

18 that there was knowing dehydration, this active role of

19 dehydrating a horse, or knowingly starving, effort at

20 starving a horse.

21 The disproportionate descriptions of the two animals

22 suggest clearly that the horses were being fed. The

23 dark horse, although I think counsel diminished the

24 existence of evidence that characterized the condition

25 of that horse, the evidence as a whole and that Officer
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1 Westberg provided suggested that that horse was healthy

2 and fine. There was nothing to suggest there was

3 anything wrong with the dark brown horse.

4 There is nobody debating the fact that Alex was a

5 skinny horse, just obviously extraordinarily skinny,

6 and the fact that they were fed simultaneously together

7 and then separated when it became apparent that one

8 horse was trying to get at the other horse’s food, the

9 dark brown horse was trying to get at the light brown

10 horse’s food, that obviously suggested there’s feeding

11 going on, but simultaneously it suggests that there’s

12 —— and demonstrates that there’s active effort to

13 recognize that when there is an issue with feeding

14 steps were taken to remedy that problem.

15 If there was actually this effort at starving horses

16 that live together, stayed in the same pasture, there

17 would have clearly been visible issues with the other

18 horses It’s like conducting an experiment with an , -
f ii LA/’& d)1C’ (k)le- ‘ ‘

19 independent variable If you1ve got two horses in the

20 yard and one has got plenty of weight, the other

21 doesn’t, the evidence suggests that the horses are

22 being fed, and that if there is one horse that has a

23 problem or that is maintaining a problem that

24 preexisted, it is because of some other spurious issue

25 which was later diagnosed
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1 I think truly the greatest weight in this case, if

2 you were to rank the witnesses offered by the

3 prosecution, 11 would be —- at least the way I saw it

4 —- Westberg is the priority and primary person to offer

5 evidence about what the condition and circumstances

6 were at the Maricleys’ home. She was the one that went

7 there, investigated it. She got a call on the 1st,

8 went on the 8th.

9 When she got there, she saw the horse that was

10 referenced. The horse was still there. It was roamingy’T j4i.

11 within the gate. She saw it, took notes of it, went up

12 to the gate, came into contact with individuals. The

13 horse came up, was friendly and engaging and —— I can’t

14 remember the exact adjective that she used, but saw the

15 sparkle or something favorable in the horse’s eye and

16 something that Dr. Mueller pointed out later on as

17 well, confirming it was this positive sign.

18 And there’s no indication at all anywhere, there’s

19 no evidence suggesting that there was some horse

20 languishing with its head down to the ground barely

21 able to stand up with no energy as a source and, you

22 lcnow, having difficulties that one would suspect would

23 exist with a horse that was not being provided some

24 present source of energy. A person could be

25 extraordinarily thin and the difference between being
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1 able to move and be active is a present source of

2 intake and nutrition, all suggesting that there was
I. tic’ c

3 OngOing care and feeding being conducted. I • ‘

OnL
...

—., the significant intervening issue1is tharflt*en.
,?;oS\ ltL(5’3q

5 Westberg who testifiedTthat She had no doubt that the • 2”
w

6: hqrse was acquired, to her words wereVit ‘Ø ver7 thin

7*E_4$t) wiientiiey qat it.Qreboa4 uktJ’ Vad —- iI4Z
Cherish testified and it fa0tøefleaflt Eykei

‘---4 £%Kt_ j1:uco1
9 testified that .this1is a cønditl*g that wodId hate

WI•’:

10 -. occurred beer months, she said, and in reality a person

11 could easily conclude that it could have occurred over

12 a much longer period of time that that. 11: lj(; z’
13 She, at the conclusion of her inteatigat4.oA,Yoniaez

14 Westberg, reached the conclusion that she would provide

15 instruction, advice, and that she would return in two

16 to four weeks with the intent, the plan, of leaving the

17 horse with the Markleys instead of exercising what is

18 clearly an option of hers, if she would have found that

19 there was abuse going on, which would have been to

20 seize the animal and take it away. She did not do

21 that. Her decision was to leave the animal there.

22 ‘She’s got 10 or 11 years of experience. I don’t think

23 that she’s going to be sloppy about a responsibility

24 like that.

25 Jumping ahead, Mr. Piculell has already indicated
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1 she clearly stated that when she learned that this case

2 was going to get prosecuted —— or was being prosecuted,

3 she was shocked. Why would she be shocked? It’s

4 because she did not believe that there was a crime

5 occurring. Her responsibility, if she thought there

6 was a crime occurring, would have been to act on that,

7 but her response, her decisions, her remedial action

8 that she took, providing advice on how to address

9 things, getting them in contact with a vet to get

10 advice was all designed to help the Markleys who at
‘, I I iirT .IOL’’c C h

11 most1—— speaking on behalf of my client -— help I1r.

12 Markley to address any indication, if you wanted to

13 call it in the worst case negligence, but not criminal

14 negligence.

15 Negligence, you should be doing something that you

16 don’t know that you should be doing. That’s

17 negligence, but it’s not criminal negligence.

18 She indicated that her role there, she considered

19 her role to be that of caretaking. She swore, along

20 with everybody else, there was variability in what they

21 ended up with on this scale, saying the horse was

22 emaciated, which was that if any horse on the chart,

23 any horse that was a 1 or any in the 1 range, this
1;i’!J1

24 person who created this chart is the one who said
If

25 anything within a 1 is emaciated That’cVwhte that
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1 word kept repeatedly coming from, If you’re a 1, you’,d

2 classify as emaciated, No one debates again that 4

3 was a skinny horse.

4 It’s extraordinarily important that she stated that

5 she at rio time indicated that the horse was in pain,

6 that the horse was suffering, that the horse was

7 experiencing starvation or that the horse was

8 experiencing dehydration.

9 And with regard to her participation the following

10 day, what I guess greater sign they’re showing of

11 responsibility could have been shown by Mr. Markley

12 other than what he did when he met with the vet that

13 examined the horse. There was recognition at that time

14 that he would take Westberg up on that potential

15 recommendation of putting the horse with someone else

16 who might he better suited to care for animals. A

17 remedial measure, a remedial act on his part, wanting

18 to do the right thing.

19 Dr. Stewart did not suggest starvation. She did not

20 say dehydration. She didn’t say any of those things.

21 She found all vital checks, eyes, ears, lungs, a whole

22 series of them, all normal. The only issue was weight,

23 the only issue was weight. The horse was healthy in

24 all other ways. If the horse was being starved,

25 knowingly starved, the horse would not show those sorts
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1 of signs.

2 She determined that there was a parasite. She

3 believed that there was a parasite and made

4 recommendation of an ongoing worming process, and

5 that’s how she left things. She checked the teeth.

6 Ultimately, if you compare the recommendations of the

7 two veterinarians that examined the horse, both

8 recommended worming, both recommended —— or, pardon me,

9 both recommended doing some different things with food,

10 and then there was disagreement about how to manage the

11 teeth.

12 There was agreement by both of them that all vital

13 signs were, according to Dr. Mueller, within normal

14 range and no problems identified.

15 The medical treatment that Dr. Stewart recommended

16 was ]ust that, it was a medical treatment calling for
1/5V S

17 medical attention. V The Markisys had -— Jason had given

18 medical care in that form to the horse before. Dr.

19 Mueller said no, that horse was never wormed, but

20 nobody is suggesting that the degree of worming that

21 occurred by Dr. Mueller was ever conducted either.

22 A reasonable effort was conducted by Mr. Markley

23 with the amount of information that he had. He wasn’t
.II,. .i’LITh

fully cognizant of what could have been done and the
Il

25 repeated process of worming that could be conducted,
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1 but that’s at most negligent and is an issue pertaining

2 to in the worst of circumstances not providing medical

3 treatment.

4 It’s important to acknowledge the existence of a

5 separate statute that pertains to medical treatment, an

6 uncharged statute. There’s a completely different

7 lower degree of alleged animal cruelty based upon

8 failure to provide medical care or medical attention

9 necessary, but that is not something that amounts to or

10 would ever be considered first degree. It’s separate

11 and specific for that.

12 It’s significant that based just purely on her

13 judgment, visual judgment only, visual observation,

14 initial visual observation, that Sergeant Eykel

15 concluded this is a horse suited for putting to death

16 or euthanization. But she said upon closer

17 examination, she recognized the spark in the horse in

18 its eye and she thought that the horse was actually one

19 that was suited for some rehabilitation, rehabilitative

20 steps, and that’s what occurred. And I don’t think

21 there’s anybody in the courtroom that that doesn’t

22 think that that is spectacular that was able to be

23 accommodated. No one wanted, you know, the horse to be

24 in any kind of discomfort or experiencing any problems

25 or circumstances that would be consistent with somebody
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1 knowingly starving a horse or knowingly dehydrating a

2 horse.

3 The evidence Lhat is absolutely unrefuted but which

4 is also corroborated and believed even about Eykel who

5 knew nothing about the history of the horse knew that

6 that was something that occurred over a long period of

7 time, which is completely corroborative of the horse

8 arriving at the Markleys’ home in the condition it was

9 and it was a circumstance where when they purchased it,

10 they get the horse that they came there or had desire

11 to purchase and they had to take the second horse.

12 And in some sense it’s responsive to the

13 prosecutor’s argument regarding evaluating horses. She

14 indicated that there’s no way to talk to Hebow to find

15 out how he was feeling that day. The reality is, a

16 person can suggest the greatest level of training and

17 veterinary medicine as a background, but no one can say

18 that they’re able to actually communicate in some

19 fashion with an animal in order to obtain specific

20 information. Actually, any piece of a personality

21 could be read in opposite fashions, and that’s sort of

22 what Mueller did, even in spite of the fact that others

23 thought the spark in the eye was something significant,

24 she recognized it initially as something significant

25 but then downplayed that, anticipating that it
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corroborated a lack of suffering at the time.

It’s significant that there was a substantial period

of time, five days, which is significant, between the •
jIfld-TI

tile when the hotse artit•d at Rebfl Ranch and :jt I
Theft. (Akst ho ScYe0 iML

arrived at Dr. Mueller’s facility. )( There was no Thg

that was kept. We don’t know to what extent that horse

was actually cared for. The one sergeant fed the horse

that day, left instructions and then left, and there

the horse sat for four days with no record or without
q

us having the ability to evaluate what occurred then.

Did people tollqwj J.nstructions2 We don’t know.
“a x. 4%1’ II.57-t%5

YTalking to Mr. Piculeli, worms, worms, worms, that’s

the problem. The horse had a parasite. The doctor

prescribed worms after objective testing that exceeded

-- I think she said it exceeded snythinq ‘she ha4 evot ‘ :
%oac’ Fft

seen, something that obviously ae4 eted over aY ériod of
A avatIflarvyc1)1cw IY’s9:as

time and oby.iwsly lit was after dealing with that that
• ‘4*-M P ti cà (Jo; “ -Wad

Vthere was’ijthis signitidant increase. A person gan

argue all they want that, you know, the Etet’qp bAt

wasn’t done. The fact is, ‘beginning that process,

begins the process of overcoming that particular issue.

The worms —— the worms are the problem. They were the

problem. That’ s what caused the horse to have the

issues that it did. It explains why there was some

disagreement over evaluating what, you know, sharp
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1 teeth looked like versus flat teeth when two separate

2 veterinarians are looking at the same thing.

3 Although one vet said that she had this other

4 mechanical device that she used to look in the mouth,

5 the first vet did not indicate that she was

6 experiencing any difficulty in evaluating the inside of

7 the horse’s mouth. She didn’t say that she met with

8 the problem either in her testimony or in her report

9 inspecting that hQrse’srpouth.
r4 o

10 -was—s parasite. It’was a problem that went

11 undetected and it caused the horse to maintain that.

12 gross appearance. It’s terrible that the horse looked

13 the way it did. It’s spectacular that the horse looks

14 the way that it does now. No one knowingly did that.

15 I mean, the three—month span of time was not the

16 dealbreaker in this situation that caused something

17 greater to occur to this horse.

18 What happened is it continued to exist probably in a

19 similar condition as it had when they -- or as it was

20 in when they received it, and it’s fantastic that the

21 vet was able to detect that the primary issue here was

22 a parasite, but as far as not treating that parasite,

23 that’s something that would be again addressed in a

24 separate statute.

25 It’s not something that is an indication that a
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1 horse was being starved or dehydrated and I suggest

2 that any result associated with havina worms, whether
1O1J

3 there was pain or notYor extended suffering was proven

4 or not, which I don’t think it was, it was caused by

5 something other than somebody knowingly trying to

6 starve or dehydrate an animal.

7 And I would suggest to the court that the government

8 has not met its burden on the elements that are

9 applicable to this case. And I would ask the court to

10 find Mr. Markley not guilty.

11 THE COURT: Thank you.

12 MS. HOLMGREN: Thank you, your Honor. Very briefly.

13 The State believes that it does misstate the

VoF c4tv’i )2_ o)S
14 standard [I U*±iEj the defendant, Jason Markley acted

15 knowingly in starving this horse, that it wasn’t

16 criminal negligence, which means that he failed to be

17 aware of substantial risk v’w’ J i 4)
(Y1i11 / 1 A’ç ic2

18 For criminal negligence, thi/s Wrongful act that

19 occurred was the starvation of this horse and his

20 physical condition as a result.

21 Very briefly, to highlight a few aspects of the

22 testimony. There’s no question that Mr. Markley was

23 very involved in the purchase of this horse and the

24 care of this horse and the day—to--day maintenance of

25 this horse. The information that he presented to
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1 Officer Westberg on her initial visit was that they had

2 originally purchased food from Reber Ranch, that it was

3 too expensive, and that they had then gone with the

4 local hay.

5 It’s also stated that a beet pulp had been used at

6 one time but was discontinued because the horse had

7 diarrhea. There was no information provided at that

S time regarding its multitude of other sources of food

9 that was presently on the property, and that day they

10 saw Alex enjoying the new food and not eating the other

11 food.

12 In terms of Alex’s condition as to when he arrived,

13 we don’t know that. We don’t know who he was purchased

14 from. We don’t know where he was purchased from. We

15 have those three months. Yes, he likely came to them a

16 thin horse, but specifically in Mr. Markley’s

17 information to Officer Westberg he indicated that he at

18 one point increased the amount of local hay that he was

19 giving Alex because he noticed that he was getting

20 worse. That doesn’t indicate that there was a slight

21 decline from when they received Alex to when they

22 surrendered him to Animal Control. And in the

23 surrender form it specifies that they are unable to

24 care for Alex properly.

25 Dr. Mueller was with Alex for three months. She
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1 gave specific testimony as to her opinion based on his

2 recovery, based on the amount of change that took place

3 in those three months. That when he arrived, there had

4 been deficient nutrition for the last several months,

5 and that includes the time that he was in the care of

6 the defendants. There is nothing other than Ms.

7 Thomas’ testimony to suggest that there were other

8 foods present, that he was being fed anything other

9 than local hay.

10 And Dr. Mueller also testified that she didn’t see

11 any indication that he had been dewormed previously.

12 And he did have a high fecal count. She also testified

13 he did gain weight. When given food, he did gain

14 weight while those parasites were being treated, prior

15 to his teeth being treated. And that the problem was

:-
16 simply a lack of nutrition. That was concurred 4--}I

mc. ‘--‘
._

17 by Dr. Stewart in hery’exam, and it was completely

18 followed through in seeing a visible change in Alex

19 during the time that he was with Dr. Mueller.

20 The State feels that the defendant with criminal

21 negligence starved Alex. The State is not alleging

22 that this was done intentionally or knowingly but with

23 criminal negligence. That he failed to be aware of

24 substantial risk, and because of that that failure

25 constituted a gross deviation from the care a
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1 reasonable person would have performed, and that was

2 feeding the horse properly. Thank you.

3 THE COURT: Thank you.

4 All right. Kelli should be back in here in just a

5 few minutes so we can make sure, especially with the

6 jurors, how we can locate people should we get a

7 verdict back. So let me step off the bench, bring her

8 back in, and we’ll contact you if we hear anything from

9 the jurors.

10 (LUNCH RECESS.)

11 THE COURT: ‘Please be seated,

42 All right. Mr. Markley had requested -— or waived

13 through a trial, I should say, and asked that this be a

14 bench trial, whereas, Ms. Thomas asked that her trial

15 be by the jury who is currently deliberating.

16 I have been through all of my notes, and since the

17 trial was just within the last few days, fortunately

18 for me, much of that information is clear in my mind.

19 I’m going to read to you the following findings,

20 which is required of me when doing a bench trial.

21 Officer Westberg, an Animal Control officer, went to

22 a residence in King County, Washington to do a welfare

23 check on a horse named Alex as a result of a complaint

24 from a resident who lived in the area.

25 The complaint was about a skinny horse seen on the
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1 defendants’ property. The officer drove down a public

2 road, turned onto a private road, which is also

3 accessed by other residents in the area. At the end of

4 the road was a solid fence. Attached to the fence was

5 a mesh gate that can be opened so that vehicles may

6 enter or leave the property. One can see through this

7 mesh gate.

8 The property is owned by Mr. Markley and Ms. Thomas.

9 They are married and have several children who live

10 / there as well. Mr. Markley stays home with the

11 children while Ms. Thomas works.

12 While in her marked vehicle, the officer observed a

13 horse through the mesh fence. She observed the

14 backbone of the horse. The horse was standing up. She

15 further observed that the horse had little meat, if

16 any, on it. She could see the ribs protruding and the

17 backbone down the vertebrae. The horse was in a

18 serious condition. A horse can die under these

19 conditions.

20 While in the truck, the officer observed Mrs. Thomas

21 and Mr. Markley coming towards her. They were

22 discussing the condition of the horse. Both residents

23 were engaged in this discussion. Ms. Thomas did state

24 that the horse was emaciated. The children wanted a

25 horse to ride so they went on Craigslist and found a
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1 pony and older horse for sale. They paid $500 for the

2 two horses. Alex was 25 years old while Hebow was 14

3 years old.

4 Neither. Mr. Markley nor Ms. Thomas had any knowledge

5 about how to care for horses. Neither of them had ever

6 owned a horse before. These horses lived under a

7 carport without any sides protecting them from the

8 weather elements. Neither Mr. Markley nor Ms. Thomas

9 knew who they purchased the horses from or where they

10 purchased them from.

11 Initially, Mr. Markley and Ms. Thomas fed the horses

12 with hay from east of the mountains. This hay has the

13 appropriate nutritional value required by horses,

14 elderly horses as well. Soon thereafter they purchased

15 local hay which was insufficient nutritional value

16 because it was less expensive. An older horse cannot

17 survive on this hay alone.

18 Alex came over to the officer while she was outside

19 of the fence. She felt Alex’s head. Alex had no fat

20 or muscle on his head. The neck was thin and had no

21 muscle. The officer had never seen this before. This

22 condition of a horse is the last thing that happens

23 before a horse, quote, goes down. Once a horse goes

24 dawn, it does not get up.

25 Mr. Markley opened the gate and the officer went in.
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1 The officer stayed for an hour or so. The officer

2 called a veterinarian. Per the veterinarian’s advice,

3 the officer went with Mrs. Thomas, and they were in

4 separate vehicles, to get food for the horses. Alex

5 needed food.

6 When they returned, Alex ate the food. The officer

7 took several photos of Alex and scored Alex as a 1.2 on

8 the Henneke scoring chart. A 1.2 is emaciated, which

9 is the lowest score. 9 is the highest, showing a horse

10 is obese. If the animal is healthy, it scores

11 approximately a 5. A quarter horse should be a 4.5 to

12 a 5.5 on the Henneke scoring chart. Alex was a quarter

13 horse.

14 Soon thereafter the family surrendered the horses.

15 Ms. Thomas was not present when the horses were

16 surrendered. They recognized that they were in over

17 their heads. During the time that they had the horses,

18 they never called a veterinarian.

19 This officer, Officer Westberg, does not do

20 investigations or criminal investigations, does not

21 have the authority to arrest nor does she carry a

22 weapon.

23 Aaron Wheatley, an Animal Control officer, described

24 Alex as the following: Ribs plainly visible, spine,

25 lack of muscle and fat in neck, and you could see
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1 Alex’s bones on his hips.

2 Dr. Stewart scored Alex a 1.5 out of 9 on the

3 Henneke scale. The ideal weight for a quarter horse ——

4 excuse me, the ideal score, once again, for a quarter

5 horse is 5. The horse was at risk for starving and

6 needed food.

7 Mr. Markley needed to improve Alex’s food intake.

8 Rather than putting shoes on the horse, which is done

9 to ride the horse, Mr. Markley should have spent the

10 money on food for Alex. Mr. Markley was the person

11 there while Dr. Stewart checked Alex.

12 Sergeant Eykel found Alex to be a 1.5 when using the

13 Henneke scoring chart. Horses experience pain but are

14 very stoic.

15 Sergeant Eykel had at one time observed a horse that

16 had been impaled but continued to walk on his own

17 intestines and yet made no noise.

18 Because of Alex’s poor condition and emaciation,

19 Sergeant Eykel seriously considered euthanasia but

20 decided to feed him to see how he would do. Alex was

21 the skinniest horse she had seen in the 30 years she

22 either had horses or had worked with them.

23 Dr. Mueller specializes in horses. She has her

24 Bachelor’s degree and four years’ postgraduate courses.

25 She is a certified veterinarian, is published and owns
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1 and operates a rehabilitation facility.

2 Horses experience pain. Horses’ nervous system is

3 similar to that of humans. Our hunger, that being

4 humans’ pain are the same as those experienced by

5 horses. If a horse is emaciated or starving, it is in

6 pain. Horses do not speak. Horses are stoic. If a

7 horse has severe muscle loss, the horse is in pain.

8 Once rehabilitated, the pain will subside but not

9 until.

10 When using the Henneke body condition scoring

11 system, Dr. Mueller found Alex to be at a 1. Alex had

12 an excessive parasite load and severe dental pathology.

13 Alex was on Dr. Mueller’s -— or was in Dr. Mueller’s

14 care for about the same length of time as Alex was in

15 Mr. Markley and Ms. Thomas’ care, approximately three

16 months. With the proper care and feeding, Alex began

17 to gain weight immediately.

18 After three months, the Henneke scoring for Alex was

19 a 4 to a 4.5. His neck was full and rounded, his

20 withers were filled in and you could not see his ribs.

21 Everything was filled in with fat and muscle. You no

22 longer could see his bones.

23 Alex had been starved. Severe emaciation is

24 conclusive for pain and suffering. He suffered from

25 emaciation, and as a result he suffered substantial and
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1 unjustifiable physical pain that extended for a period

2 of time sufficient to cause considerable suffering.

3 These acts did occur in King County.

4 There is no doubt in my mind that when Officer

5 Westberg saw Alex for the first time Alex was starving.

6 Although Mr. Markley may have purchased Alex when he

7 was thin, I believe beyond a reasonable doubt that the

8 starvation occurred while Alex was in the care and

9 custody of Mr. Markley and Ms. Thomas. As already

10 noted., I’m only deciding the guilt or lack thereof of

11 Mr. Markley.

12 Mr. Markley purchased the horse. He cared for the

13 horse and he terminated the ownership of the horses.

14 The horses had been in his custody from 12/25/2010 to

15 April 8, 2011. Mr. Markley owned Alex for three

16 months. Had he fed Alex properly, Alex would have been

17 in the same condition as he was following a three—month

18 stay with Dr. Mueller. Allowing Alex to remain in the

19 kind of condition that Alex was in without consulting a

20 veterinarian constitutes a gross deviation from the

21 standard of care that a reasonable person would

22 exercise in the same situation. It does constitute

23 criminal negligence.

24 And as a result I am going to find that Mr. Markley

25 -- I’m going to find him guilty beyond a reasonable
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1 doubt of animal cruelty in the first degree.

2 We can look at Kelli for a sentencing date.

3 (DISCUSSION OFF THE RECORD RE SCHEDULING.)

4 THE COURT: January 8th at 9:00 a.m.

5 All right. That will conclude this matter.

6 (RECESS.)

7 THE COURT: Please be seated.

8 We have received a question, and the question is as

9 follows —-

10 (PAUSE IN THE PROCEEDINGS.)

11 THE COURT: All right. Here’s the question. Is

12 there an option for the jury to return a verdict and

13 request for leniency? It would be my recommendation

14 that we provide the following: Please read the jury

15 instructions and continue deliberating.

16 We could say more specifically Jury Instruction No.

17 1: You have nothing whatever to do with punishment

18 that may be imposed. Or we can jut say: Please reread

19 the jury instructions and continue deliberating. I’d

20 like to be able to say more specifically Page 1, but

21 I’ll hear from the attorneys what your thoughts are.

22 What are your thoughts?

23 MR. PICULELL: I’d suggest directing them to

24 Instruction No. 1.

25 THE COURT: Okay.
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1 MS. HOLMGREN: And, your Honor, I would defer to the

2 court.

3 THE COURT: Do you have any problems with referring

4 them to the Instruction No 1?

5 MS. HOLMGREN: No, your Honor.

6 THE COURT: Okay. Then why don’t I just go ahead

7 and do that. Certainly, please. I will just go ahead

8 and give them the standard: Please reread and continue

9 deliberating. I’m looking at the clock. I have a

10 hunch they’ll be coming back tomorrow. I have a hunch,

11 I could be wrong.

12 We do excuse them at 4 o’clock. Tomorrow is a

13 little bit of a chaotic day for us. I’m not sure how I

14 will handle a verdict tomorrow because I’m in Drug

15 Court. Literally, I’m here by quarter to 7:00. We

16 start staffing at quarter after 8:00, and we just go

17 the entire day.

18 So I may have another judge take the verdict should

19 that happen or just interrupt Drug Court and take the

20 verdict, I’m not sure, but just now we’ll be kind of

21 dancing around a little bit should that verdict come

22 back tomorrow.

23 All right. And if there’s nothing else, please stay

24 close by because you never know, they might come back

25 with something in a few minutes, I don’t know.
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1 All right.

2 MS. HOLMGREN: Thank you, your Honor.

3 (PROCEEDINGS ADJOURNED.)

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 PROCEEDINGS

2 DECEMBER 14, 2012

1

4 (JURY CONTINUES DELIBERATIONS.)

5 (LUNCH RECESS.)

6 (JURY CONTINUES DELIBERATIONS.

7 (JUDGE OISHI DECLARES A MISTRIAL RE THOMAS.)

8 (PROCEEDINGS CONCLUDED.)

1:

11 I

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 PROCEEDINGS

2 tL:L_tt(6JkiRY 8, 2013

AI°b ff4- o8—
3

THE COURT: . Please be seated.

5 MS. HOLMGREN: Good morning, your Honor.

6 THE COURT: Good morning.

7 MS. HOLMGREN: This is State of Washington versus

8 Jason Edward Markley, Cause No. 12-C—00543-1 SEA.

9 Gretchen Holmgren representing the State. The

10 defendant is present represented by counsel.

11 We are present for sentencing after the defendant

12 was found guilty via a bench trial. The State at this

13 time does not have anything additional to add to its

,j
14 recommendation, 29 16: O
15 THE COURT: Okay. V If you don’t mind, put it on the

16 record for me. Thank you.

17 MS. HOLMGREN: Of course.

18 The State is recommendinq three months in the King

19 County Jail or King Countyhome detention with the

20 opportunity to convert 30 days of that time to

21 community service, monetary payments of restitution to

22 be determined at a later time, court costs, victim’s

23 penalty assessment, DNA collection fee, as well as no

24 contact, ownership, care or responsibility for horses.

25 THE COURT: All right. Go ahead. Counsel.
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1 MR. TARVIN: Good morning, your Honor. Kevin Tarvin

2 here with Mr. Marklev. I apologize for my tardiness.

T 4Y ‘P ‘

3 Your Honor, wi respect to this ase, Lhe court had

4 the benefit of hearing the entire trial and so knows

5 all about it and so I don’t feel I need to reiterate

6 anything having to do with the obligations or what the

7 government proved beyond a reasonable doubt.

8 I will tell you that I have had a lot of interaction

VJ +ku/
9 with Mr. Markl and—bee -4G hls—ce, jI’ve talked to’f

10 him about his case extensively many times, and our

11 conversations have had occasion to divert into

12 discussions about other things about him, including his

13 personal life, what hed9es generally i4n a feular1day

— V C C
14 and about his family’ He’s a good man I havea 16t

&V\ (i

15 of cOnfidence in him. V He hoê-schools hi childen.

duc -

I

16 I’ve talked to his children as well abOut this case and

17 other things relating to it and I could tell that he’s

18 a good father from mt rtion with them. There are

19 very good “kids, respective, courteous, able to
hJO J ‘‘

çcAvI —(JJ
20 hold a conversation with an adult, and I say that

21 because I think that says a lot about him as a father,

22 and the way that he’s raised his children says a lot

23 about him. I know we’re dealing with a good person who

24 made a error.

25 This is, I think we all agree, a circumstance that
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1 does not involve a local intentional effort to try to

2 do harm. It’s a case that had as an element of proof

3 of negligence, and that’s what the government proved

4 here was negligency. As the 9fficr said, the primary
w’

5 officer, theyVperhaps got In over their heads as far as

6 raising animals.

7 The thing that is pretty clear and undisputed about

8 the facts of the case I will say is that although the

9 horse looked awful and it looked awful when they

10 received it, what was proven was that more could have

if been done to help the horse get better. There is a

12 recognition on their part that more should have been

—kn4— qOLLKrotAJ9:Zd:3 2O
13 done.V’ I grew up raising horses. fN&f±E1, but I

ITL fl’1 fivt
14 don’t think it speaks in any way but favorably

15 this was the result of negligence and not, you knoP’

(ti ( wiCt i
16 what we deal with in most criminal chârges,vthat I’m

17 going to do that to that person or Im going tdo

18 something harmful here.

19 Through my interaction with Mr. Markley, if I can go

20 back to that, some of the things I’ve learned about him

21 is that he is a steady volunteer in this community. He

22 devotes substantial time to both his ch±lden, hi, , j Tj
1 I

23 community, to sporting activities,Vto activities at

24 Muckleshoot as an instructor there and as a, you know,

25 a person who give a lot of time to the community while
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1 raising his children. His wife happens to have a

2 fairly good job and sothat’s how they are living.nLcyiN*R4 .j
3 source oi income and he raises the

4 children because he, you know, believes that that’s a
Pc’o’ Oj’I 5

5 good way of4eaching the chi1dren,.1hat that’s a

‘
6 beneficial way of schooling children, and 1respect q
7 that.

8 Having said that, your Honor, I can’t help but think

9 that this is a case most suitable for —— I don’t know

10 if we call it first offender waiver, an unranked type

11 of situation, but I think the appropriate mechanism for

12 the court to utilize here is conversion of some time of

13 community service. He is very able and capable to give

14 back to the community. I explained to him what
t 4 3

15 community service means 4Lt-BI!tj7 and know he’s y4
16 be very conscientious about following through with that1 I

LJL1ic.

17 sort of a requirement

18 If we were dealing with a case where —- 4oL
1 t4O

19 undermining the significance of what happened here, but

20 if we were dealing with a case where somebody is

21 thinking in a more intentional way of acting, I would

22 have more understanding, I ues, of the prosecutor’s
)1

recommendation, but we’re not. Vit is important, but

24 this is not a circumstance of intentionally trying to

25 do something wrong.
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1 And with respect to a sentence, we do ask the court

2 to convert to community service, believing that

incarceration is -- I think th t it’s appropriate to

(4 fpA2q O (cfl
4 — say that it doesn’t quite g-e-t—1&o cohveision (j4v ‘

5 Thank you, your Honor. \—Xc?viVY. 9 ,z_y
6 THE COURT: All right. Sir, you also have the right

7 to address this court before I impose sentence. You’re

8 not obligated to do so, but it is a right that you have

9 and I want to make sure that you have that opportunity.

10 Is there anything that you would like to say tome

11 before I impose sentence on you?

12 DEFENDANT: Good morning, ma’am.

13 I did not intend to harm the horse ever. Never did

14 I intend to harm Alex. Never once did I do anything

15 with any type of I mean, any harm 3o him at all. I

F 1c do 21I
16 fed him a lot I tr1ed/verythjng I even ot him

17 shoed andit As a Native Axiericafl we honor
t I 1”2 i hêei “

18 animals and I got him to show my children and t teach
4l

Cc’)
J

19 them, and’&q - I didn’t do anything with any intenti jt

2 (4cr C?. )i
20 ever to-th@.horse. Either one of them did I ever harm

21 physically or with any I don’t know what words to

22 use, but I never did anything bad to the horses ever.

23 I wouldn1t do that
(1’

C -

24 11i’All I can ay is, you know,V’we don’t do that to

animals. And I was there trying to teach my kids
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1 withetft a horse and wthe4 other animals, too, but,

2 you know,, witigardning, just differqnt things, but I
, 4 vct L.

3 nevei did ariyLhing to Aiex or }tebow. And i would just
A ,

4 hope that you havef leniency and mercy so that I eafl_4e Ik((
5 with my children and be able to home—school them,

6 I’d be glad to do community service if that’s what

7 needs to be done in order to take care of whatever j- P
c

S would be best, and that’ftutoyou..7..1derstand C1:ç)

9 that, you know, hindsight, evden,you know, Alex was C’

.‘ —r ,
10 old and I didn’t knowwhe1—was goingThn in the process

11 of things.’ i
Z3

12 , THE COURT: All right.

13j/4 j’-Well, I did hear all of the evidence and ultimately
4 ( 4 \ 1 Q
1497LjIa1n I one who, after looking at all of the evidence and

15 listening to all of the testimony and the photos as

16 well, concluded that you were guilty beyond a

17 reasonable doubt of this charge.

18 One of the things that perplexed me a little bit

19 throughout the trial is purchasing a large animal,

20 different than a dog. I have a dog and I didn’t go get

21 a whole lot of training, although I tried to get dog

22 training and that didn’t seem to work either, but

23 nonetheless I have a dog, but it seems —— it’s very

24 difficult for me to understand how someone could buy a

25 horse and not fully understand what would be necessary
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1 to care for the horse. And there was no evidence to

2 suggest that that was done.

3 In some ways what I heard was it was a whim. It was

4 for the kids. It was so they could have a good time.

5 The horse really had no place to protect itself from

6 the elements. It was under a carport, and heaven

7 knows, especially in this area, weather can be rough,

8 it can be cold, it can be wet, it can be rainy. And as

9 you say minimally this was an old horse and it had

10 nothing to protect itself from the elements. Nothing.

11 It may have had a roof, but we know that that doesn’t

12 help from the rain because the rain goes this way, it

13 goes that way, and it goes with the wind.

14 Not even hearing or at this point considering the

15 testimony of those who are educated and trained in

16 caring for horses —— and I’m certainly no expert on

17 horses, I think I rode them when I was a kid once or

18 twice, I know nothing about caring for a horse —— but I

19 do know is when you look at a photograph and all I can

20 see is its ribs and the backbones, before I even hear

21 testimony that in addition to that there was no fat and

22 no muscle on that poor beast, I was once again

23 incredibly perplexed why you wouldn’t at least have a

24 veterinarian come and visit the home. You paid for the

25 shoes.
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1 But quite frankly any reasonable person in my

2 opinion would at least bring in the veterinarian and

3 that in this particular case it took a neighbor, it

4 took someone else to have to call and say this horse is

5 in trouble. You didn’t definitively take any action in

6 that regard, someone else had to bring -— everyone

7 keeps talking —— the government in because that is one

8 of its duties, whether it be a person or an animal,

9 when something is in harm’s way.

10 So without question in my mind, and I think even

11 under the law, that any reasonable person would have at

12 least provided it with shelter, especially given our

13 elements here of the weather and at least have brought

14 in a veterinarian just by looking at the condition of

15 the horse. And then when I add to it three different

16 people who have either raised horses, trained in

17 horses, they were experts in horses, every one of them

18 say that using the standard that apparently is commonly

19 used, this horse was anywhere from a 1 to a 1.5. It

20 was starving to death. This horse was starving to

21 death. It was about ready to drop. And if it went

22 down, it wasn’t getting up.

23 Fortunately, I think for everyone, there was a happy

24 ending in that with the proper care, the proper

25 compassion, the proper type of food, this horse was



93

1 able to regain its health, its weight and move forward

2 and hopefully have a happy life.

3 One of the most difficult things I think for the

4 jurors as well as for the court to listen to is

5 equating the condition of the horse to the type of pain

6 that it was experiencing. I think it’s fair to say any

7 creature, whatever it might be, that has nerve endings,

8 if they are starving to death, they are in pain,

9 whether it’s expressed in ways that we think it should

10 be expressed isn’t at issue here. There’s no question

11 in my mind that this horse was experiencing pain, and

12 that1s unacceptable and I think that’s why those laws

13 were written.

14 I found it interesting that, although there was a

15 search on the Internet to find this horse through

16 Craigslist or whatever it was found, that for whatever

17 reason we were unable to learn who the seller was or at

18 least geographically where the horse was picked up or

19 purchased so that the belief that somehow it was

20 starving when it was sold to you could be pursued.

21 Because certainly that would have bode well, I think,

22 to some extent in this particular case. And so I have

23 some reservation about that, but that’s the evidence

24 that was presented and it is what it is. That may have

25 helped you, I don’t know, it certainly wouldn’t have
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1 hurt if there was some evidence to show that Alex truly

2 was as thin as it was when you purchased the horse, but

3 that’s here nor there.

4 I don’t believe that you deliberately tried to

5 starve Alex, but I do believe that there was negligence

6 here and that no reasonable person would have allowed

7 Alex to be without shelter and without the proper food,

8 given how the horse appeared.

9 What I’m going to do, I am going to impose 60 days

10 in the King County Jail. I will convert 30 days to

11 community service, but I am going to require 30 days in

12 the King County Jail. I will impose the restitution

13 which can be determined at a later date. I will impose

14 the DNA fee and the victim penalty assessment, I

15 believe, correct, $500, DNA fee of 100, which would be

16 $600.

17 You are to have no contact with or any ownership

18 and/or care or responsibility for any horses ever, and

19 I believe, if I recall correctly, that will conclude

20 the sentence.
—

21 MS HOLMGREN Yes, your Honor ii I Cc L

22 THE COURT: Does your client want to be here at a

23 restitution hearing, or is he allowing you to waive his

24 presence and not be hee?

25 MR TARVIN FIe’44-waive his presence 1Yes, he is

4 (‘I C
- I r

ci Jt:
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1 waiving his presence.

2 THE COURT: All right. I just want to make sure

3 that if you suggest that he want to be here and if he

4 fails to appear that I don’t issue a bench warrant, so

5 that’s my reason for asking.

6 Okay Thank you.

7 MR. TARVIN: Your Honor, a question. Is there an

8 ability to serve the jail time on electronic home

9 monitoring?

10 THE COURT: No. No. In my opinion, that would be a

11 gift. That’s what he does, he stays home. He schools

12 his children. Electric home detention would allow him

13 to stay home and school his children and life would go

14 on. There needs to be some punitive sanction here,

15 some punishment, and that will be 30 days in the King

16 County Jail rather than imposing the 90. I believe

17 that that’s appropriate under the circumstances, and

18 then I will allow 30 to be converted to community

19 service. And we will need to have atlate, yes, a

20 reporting date.

21 So, Counsel, let me ask you this. I’m inclined to

22 give your client, unless I hear something other than

23 that, two weeks to get his things in order, so I’m

24 looking at a report date say around January 23 or 24 to

25 the King County Jail, and you can choose.
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1 (DISCUSSION OFF THE RECORD BETWEEN COUNSEL AND DEFENDANT.)

2 MR. TARVIN: Your Honor, is the 28th an option?

3 THE COURT: Certainly. That would be fine. Okay.

4 And that will be January 28th. Then I will have a

5 report by 4 o’clock in the afternoon, and I believe ——

6 correct me if I’m wrong, Counsel, but I’ll let you make

7 the final determination, but I believe you report

dbwtownoW to the Seattle Kin Ocunty Jail.
n

9 And-ieaseknow that should you fail to report, then

lO a bench warrant would be issued.\/Okay.
p.

hr And findings fac 2 1
12 MS. HOLMGREN: Your Honàr, I will e-mail those to

13 you later today. r1

14 THE COURT: Vcan I set a date because my mind is

15 going and I can’t remember all these things, so I’d

16 like to know, can you tell me —— give me a date where

17 you believe —- what I’m going to do is set a hearing

18. MS. flOtMGRN: Okay.
I

19 THE COURT —— in case its contested V And so what

20 dO you think.\/ By b’e end of next week?

21 MS. HOLMGREN: Next week would be fine on Monday,

22 Tuesday, Wednesday.

23 THE COURT: Okay. Why don’t -- let’s put a hearing

24 if it’s contested, Iet do it at 33b. I should be

25 babk up from downstair7 hopefully, and we’ll set jt
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4

5

6

8

9

10

11

12

13

14

is

16

]_ ‘l

1 8

19

20

21

22

2

24

in my courtroom —— new

(i \ } (A

THE COURT: Okay. So it will be in this courtroom.

It’s not mine, though. It will be Judge Smith’s

courtroom, 3:30, and the date—— how about the 15th?
9

Okay.

And if the parties are in agreement with

findings of fact, and just as a reminder you can get

the CD if you wish, but findings of fact are what the

court found, not whether or not one agrees or disagrees

with the findings.

So I like to remind people of that.

THE COURT: Okay: Why don’t

this is of February —-

MS. HOLMGREN: January.

THE COURT: January, sorry. L

And if you can agrees ten you can strike the

‘01 (V 4 9 1)
hearing date. I

MR. TARVIN: And a possibility is that rather than

summarizing or paraphrasing, perhaps a transcript of

1 then for that

2 courtrOom.
fr/ifl

little confusing.

MR. TARVIN: Your Hono:

I
“-I

It gets a

I4

:Io

22nd, and

25
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1 the court’s findings -—

2 THE COURT: No, no, we need a findings of facts and

3 conclusions. It’s what the Court of Appeals requires.

4 So it will eed to be in findings of facts and

conclusions of law 3- I Q L f j e jdc1c d
6 I usually do very detailed findings for that reason,

7 but I also know that the Court of Appeals would wants ‘“‘

+)of.LI1 L
8 what the Rule requires, so transcriptdks t unt

ti6’ frc [P.m
9 unfortunately. It would make it easier, so. But if

10 the parties agree, you can strike the hearing hOR’ iflLVI
11 All r ht I I

—
12 MR TARVIN Thank you C’

€(‘

13 THE COURT And, Counsel, hav you göie over

.

.. ....14 Notice of Rights on Appeal with your client?

15 MR. TARVIN: I have told him to a large extent about

16 that, and I’m going to spend time after walking out of

17 .. here to totally explain the rights on appeal. He know
(7 (( - /1/

18 tt he

‘- / :
19 THE COURT: He generally understands what’s

20 contained in this document?

21 MR. TARVIN: He does.

22 THE COURT: Okay. And, sir, I do need to inform you

23 that you are ineligible to possess a firearm and there

24 is the loss of right to vote.

25 All right. Is there anything further? j .
I J t

J U’

C(’(-1 (i ,, q Ls

a



rAttJ : ‘ 99
Li

1 All right, I’ve signed the order, and if there’s

2 nothing further, that will conclude this matter.

3 (PROCEEDINGS CONCLUDED.)

4 —o0o--

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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CERTIFICATE

STATE OF WASHINGTON

COUNTY OF KING

I hereby declare under penalty of perjury that the
foregoing transcript of proceedings was prepared by me
from electronic recordings of the proceedings,
monitored by me and reduced to typewriting to the best
of my ability;

That the transcript is, to the best of my ability, a
full, true and correct record of the proceedings,
including the testimony of witnesses, questions and
answers, and all objections, motions and exceptions of
counsel made and taken at the time of the proceedings;.

That I am neither attorney for, nor a relative or
employee of any of the parties to the actions; further,
that I am not a relative or employee of any attorney or
counsel employed by the parties hereto, nor financially
interested in its outcome.

(Date) R.V. WILSON



MY ‘-) 9fl;

)QIToFApPEALsoFTHEsTATEoFwAsHGINToN

MALhNç HUjONAL JUST IC CENTER DIVISION I

STATE OF WASHINGTON,

APPELLANT’S STATEMENT OF ADDITIONAL GROUNDS

1

\JIceo 1re’

_iAA’
‘j(

1Dr-
,‘ of•V

PrIz
pC

Ae
6R-7 I

eô

-

IC

ti.ei)

NO. 69968-7-1

Respondent,

V.

Jason Markley,

Appellant.

APPEAL FROM THE SUPERIOR COURT FOR KING COUNTY

THE HONORABEL CHERYL CAREY, JUDGE

C7i
1


	69968-7-I,SAGR1
	69968-7-I,SAGR2
	69968-7-I,SAGR3
	69968-7-I,SAGR4

