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A. IDENTITY OF PETITIONER.

Plaintiff State of Washington, respondent below, asks this Court to
accept review of the Court of Appeals decisions terminating review that
are designated in part B of this petition.

B. COURT OF APPEALS DECISION.

The State seeks review of the Court of Appeals Division II
opinion, published in part, and the order denying reconsideration in this
case, State of Washington v. Charles V. Farnsworth, Jr., Court of
Appeals No. 43167-0-11. The opinion was filed on October 28, 2014, and
the order denying reconsideration was filed on January 13, 2015. See
Appendices A and B.

C. ISSUES PRESENTED FOR REVIEW.

1. Does the decision below conflict with the decision of
Division I of the Court of Appeals in State v. Collinsworth,’ thereby
creating a conflict among the divisions concerning sufficiency of the
evidence for the force element of first degree robbery?

2, Did the court below err in its application of the sufficiency
of the evidence standard concerning both the force element for robbery

and the knowledge element for accomplice liability?

90 Wn. App.456, 966 P.2d 905(1997).
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D. STATEMENT OF THE CASE.

The incident that led to the bank robbery charge in this case took
place at approximately 3:00 p.m. on October 15, 2009. 9 RP 4712 At
trial, the state called twenty witnesses including bank employees,
bystanders, police and the cooperating co-defendant. Collectively, the
witnesses described a demand note robbery incident at a south Tacoma
branch of Harborstone Bank.

Teller Sarah Van Zuyt was working both the drive-up window and
her teller station the day of the robbery. 9 RP 484. The defendant’s
accomplice, co-defendant James McFarland, came into the bank wearing a
disguise that was intended to make him “to look like a ninja or something”
[15 RP 1437-38], and that consisted of a wig, dark glasses and blue marks
applied to his face by the defendant with a marking pen. 9 RP 488, 11 RP
868, 14 RP 1255. McFarland acted “very fidgety”. 9RP 488. He pushed
open her teller station and pushed a note across the counter that was
written by the defendant and was intended to convey a threat of potential
violence. 14 RP 1254. The note read: “No die [sic.] packs, no tracking
devices, put the money in the bag.” Appendix A, Slip Opinion, p. 1.

The demand note, coupled with McFarland’s disguise and manner,
caused Ms. Van Zuyt to take immediately action because “just looking at

it I knew I was getting robbed.” 9 RP 482. She left her teller station

2 Citations to the verbatim record in this petition are to the volume and page number of
the seventeen volumes of the pretrial motions and trial transcript.
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without a word and made her way to the drive-up window station. 11 RP
873. She pulled money out of the drawer there and brought it to
McFarland. 9 RP 484-85. McFarland “swooped [the money] into his
jacket” and fled, saying “ ‘thank you’ as he left.” 9 RP 485. Afterward
Ms. Van Zuyt testified about the fear she experienced that made her
unable to even watch McFarland leave from a position of safety behind the

bank’s windows:

Like, my whole body just like shook. Like I just like
shook like crazy, and I don't know, I guess it's a way
to like shake it off. I guess it's a natural thing your
body does. So that tells you there that I was, like, in
shock and I was scared. 9RP 512.

The defense did not present any evidence. 16 RP 1561. At the
conclusion of the trial, the jury was properly instructed on the elements of
both first degree bank robbery and accomplice liability. CP 651, 656.
They were also instructed on the lesser included offense of first degree
theft. CP 653. They found the defendant guilty of robbery and did not
reach a verdict on the lesser included theft offense. CP 661. The
defendant filed a timely notice of appeal following a February 27, 2012,

sentencing hearing. CP683-694, 716-739.
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

1. THE COURT OF APPEALS DECISION CONFLICTS
WITH ESTABLISHED PRECEDENT FROM DIVISION
ONE IN ITS APPLICATION OF THE SUFFICIENCY OF
THE EVIDENCE STANDARD TO THE FORCE
ELEMENT IN A DEMAND NOTE BANK ROBBERY.

The decision of the Court of Appeals in this case is in conflict with
prior decisions of the Courts of Appeals, and in particular State v.
Collinsworth, 90 Wn. App. 456, 966 P.2d 905(1997). This provides a
basis for review. RAP 13.4(b)(2). In Collinsworth, Division One of the
Court of Appeals reviewed a series of six demand note bank robberies.
The robberies were nearly identical to the robbery in this case. “In each
incident, Collinsworth made a clear, concise, and unequivocal demand for
money. He also either reiterated his demand, or told the teller not to
include ‘bait’ money or ‘dye packs’, thereby underscoring the seriousness
of his intent.” Id. at 553.

On these facts, the Collinsworth court reasoned that: “No matter
how calmly expressed, an unequivocal demand for the immediate
surrender of the bank's money, unsupported by even the pretext of any
lawful entitlement to the funds, is fraught with the implicit threat to use

force. ‘Any force or threat, no matter how slight, which induces an owner

to part with his property, is sufficient to sustain a robbery conviction.” *
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Id. at 553-54, citing United States v. Henson, 945 F.2d 430, 439-40(1*
Cir. 1991), and quoting State v. Ammlung, 31 Wn. App. 696, 704, 644
P.2d 717(1982).

The Court of Appeals in the present case, unlike the court in
Collinsworth, failed to take into account the entirety of the evidence. Its
opinion states that “McFarland simply handed over a note instructing the
teller to ‘put the money in the bag.” ” Appendix A, Slip Opinion, p. 6.
This minimization improperly discounted both the testimony from the
bank employees and from the co-defendant, McFarland, concerning the
threat of force.

The demand note in this case, was an unequivocal demand for the
surrender of the bank’s money. It was nearly identical to the notes in
Collinsworth. It was delivered by a man in a strange disguise whose
appearance was intended to make him “look like a ninja or something.”
15 RP 1438. While McFarland was the one who presented the note, it was
the defendant who wrote it. 14 RP 1250. The note’s purpose according to
McFarland’s testimony was:

Well, because whenever — whenever you'’re robbing a bank,

bank tellers are supposed to do exactly what you told them.

Because they want to get somebody out of there. They

figure the danger or potential danger to the place. And if

there was shooting or something started, bullets ricocheting
around with people in there you know. 14 RP 1257.

-5-  Farnsworth, Petition, Final.docx




Although McFarland didn’t read the note, he testified that, “I knew
pretty much what it said because we both had — know exactly what you’re
supposed to say when you go in and do this thing. We had experience.”
14 RP 1253. He also testified about the effect that the note had on the
teller: “Well, I recall was her taking the note, take one look at it real
quick, and she took off over to get some money, real quick. She didn’t
fool around.” 14 RP 1257.

The note in this case, like the notes in Collinsworth, was an
explicit, no-room-for-argument command. Coupled with McFarland’s
disguise, the note conveyed an implied threat of potential violence that no
bank teller would misunderstand. Moreover, McFarland did not simply
hand over the note; he went to the teller station, pushed open the window
and pushed the demand note across the counter in a manner that the teller
considered to be an aggressive intrusion into her personal space. 9 RP
480-82. 11 RP 873. Immediately afterward, the teller was shaking and
too scared to even watch McFarland leave from the safety of the bank. 9
RP 512. She was unable to write more than a few words about what
happened. 9 RP 541.

The application of the sufficiency standard in Collinsworth is
consistent with this court’s recent application of the same standard in a

slightly different context. State v. Witherspoon, 180 Wn.2d 875, 329 P.3d
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888 (2014). The standard as stated by this court is “whether, after viewing
the evidence in the light most favorable to the State, any rational trier of
fact could have found guilt beyond a reasonable doubt.” Id. at 882-83,
quoting State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992), and
citing State v. Green, 94 Wn.2d 216, 220-22, 616 P.2d 628 (1980).
Furthermore, in a sufficiency challenge the defendant must “admit the
truth of the State's evidence and all reasonable inferences that can be
drawn from such evidence.” Id at 883. State v. Shcherenkov, 146 Wn.
App. 619, 627, 191 P.3d 99(2008).

In Witherspoon, supra, this court reviewed an implied threat
robbery case that arose from a residential burglary. A homeowner
returned home to find an individual exiting Her backyard with his hand
behind his back. She was unaware at the time that her home had been
burgled. She asked the individual what he had behind his back. The
answer was a “pistol”. The individual then got in a car and departed.
State v. Witherspoon, 180 Wn.2d at 891-92.

Viewed as a verbal threat, and in isolation from the entirety of the
facts, the statement about a pistol in Witherspoon is comparable to the
demand note in this case. In both circumstances the words used did not
necessarily denote a threat. This of course is not the end of the inquiry in

a sufficiency challenge.
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“The literal meaning of words is not necessarily the intended
communication.” State v. Collinsworth, 90 Wn. App. at 553-54. The
robbery conviction in Witherspoon was upheld because the words were
only part of the conveyance of a threat. Although Witherspoon did not say
that he would use force or violence to make his escape, a “rational jury
could have found that this was an implied threat that he would use force if
necessary.” State v. Witherspoon, 180 Wn.2d at 885.

The opinion issued by Division II in this case is contrary not only
to Collinsworth and Witherspoon, but also arguably to its own precedent.
State v. Shcherenkov, 146 Wn. App. 619, 191 P.3d 99 (2008). In
Shcherenkov, the fourth of four robberies was committed with a demand
note that was not materially different from the note in this case. The note
read, “Place $4,000 in an envelope. Do not make any sudden movements
or actions. I will be watching you.” Jd. at 623. Applying the same
standard that this court applied in Witherspoon, the Division II upheld
Shcherenkov’s conviction for the fourth robbery, as well as the first three,
saying that the overall circumstances, in particular the robber having kept
his hands in his pockets, was sufficient because a “rational trier of fact
could reasonably interpret Shcherenkov's statement, ‘I will be watching
you,” to be an indirect communication that he would use force if the teller

did not comply with his demands.” /4. at 628-29.
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McFarland testified directly that he and the defendant planned a
bank “robbery.” McFarland used the term “robbery” throughout his
testimony to describe what they were doing: “And Chuck’s talking about
doing this robbery. And I said well, I’ll go with you on it. And we’d go
in and I'd drive. He was supposed to do the robbery and I was supposed
to drive.” 14 RP 1207. It was likewise clear that the defendant
understood the elements of robbery, although his information was
somewhat out of date. At his arrest, the defendant was told that he was
under arrest for first degree robbery. His “shocked” response was “We
didn’t have a gun.” 15 RP 1484. 16 RP 1524-26. The lead detective put
the defendant’s statement into context; the detective testified that since the
mid-1990’s robbery of a financial institution could be considered a first
degree robbery even with if no weapon was used. 16 RP 1525.

A rational jury could, as did the jury in this case, easily conclude
that a threat of immediate force was intended and delivered. This jury was
presented with the elements of both first degree robbery and first degree
theft. In light of all of the evidence, and the reasonable inferences to be
drawn from the evidence, this jury rationally found that first degree

robbery had been proved beyond a reasonable doubt. Division I would
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have upheld this verdict under its decision in Collinsworth. This court
should accept review so that there will not be a different sufficiency
standard in demand note robberies between Division I and Division II.
2. THE COURT OF APPEALS ERRED IN ITS
APPLICATION OF THE SUFFICIENCY OF THE
EVIDENCE STANDARD CONCERNING
ACCOMPLICE LIABILITY.

The sufficiency of the evidence standard for accomplice liability is
the same standard that applies to a sufficiency challenge of the force
element in a robbery case. State v. Truong, 168 Wn. App. 529, 535-36,
277 P.3d 74(2012), State v. Israel, 113 Wn. App. 243, 283-84, 54 P.3d
1218(2002), State v. Trout, 125 Wn. App. 403, 408-09, 105 P.3d
69(2005). In an accomplice robbery case, the evidence is sufficient when,
“an accomplice associates himself with the venture and takes some action
to help make it successful.” State v. Truong, 168 Wn. App. at 539. “The
evidence must show that the accomplice aided in the planning or
commission of the crime and that he had knowledge of the crime. . .
Where criminal liability is predicated on accomplice liability, the State
must prove only that the accomplice had general knowledge of his
coparticipant's substantive crime, not that the accomplice had specific
knowledge of the elements of the coparticipant's crime.” Id. at 539-

40(citation omitted), citing State v. Trout, 125 Wn. App. at 410, and State
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v. Rice, 102 Wn.2d 120, 125, 683 P.2d 199(1984). “It is the intent to
facilitate another in the commission of the crime by providing assistance
through presence and actions that makes an accomplice criminally liable.”
State v. Trout, 125 Wn. App. at 410, citing State v. Galisia, 63 Wn.
App.833, 840, 822 P.2d 303(1992).

The discussion above of the threat element applies equally to the
accomplice issue. The defendant in this case, acting as an accomplice, not
only personally wrote the demand note, but also personally assisted
McFarland in putting on the disguise and making him up to “look like a
ninja or something.” 15 RP 1438. The content of the note in this case
coupled with the entirety of the circumstances were sufficient facts from
which a rational jury could find that both of the defendants knew they
were committing a robbery.

The words used by the defendants to discuss what they were doing
likewise demonstrated knowledge. The defendant and McFarland
discussed ahead of time “committing a robbery”. 13 RP 1207. The Court
of Appeals discounted their use of that term, saying in a footnote, “The
fact McFarland said they were planning a “bank robbery” is irrelevant to

our resolution of the case. It is a colloquialism similar to people saying
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their house was robbed when they really meant it was burglarized.”
Appendix A, Slip Opinion, p. 5, footnote 5. This dismissal of the
language used by the defendants was improper.

The term robbery was not just a colloquialism. It was the term
used by the defendants to refer to what they were doing at the bank. 14
RP 1287-89. They used a different term to refer to theft. McFarland
testified that they considered “boosting” as well as “robbery” to finance
their drug habit. 13 RP 1205. Furthermore, he used the term “boosting”
to refer to a theft that they had committed earlier the same day at a store,
when they “boosted” alcohol. 14 RP 1276-77. McFarland and the
defendant decided that they were not going to be successful boosting for
drug money. They were not dressed forit. 15 RP 1388-89. Thus, while
they “boosted” alcohol, and tried to “boost” a get-away car, they “robbed”
the bank. 14 RP 1220. In the parlance of these two robbers, “boosting”
was a synonym for theft or stealing, while robbery was what they did at
the bank with the note.

McFarland, and virtually all of the State’s witnesses, referred to
what happened at the bank as robbery. The note signified robbery to the
teller: “Just the fact that it was a demand, I guess. The significance that
just looking at it I knew I was getting robbed.” 9 RP 482. She also

testified about why she complied with the note:
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Because I didn't want anybody else to get harmed, and I

didn't know what he was capable of doing. Um, and right

next to the station where I was standing the other teller was

helping a gentleman, and he had I believe it was a young

daughter. And I didn't want to put anybody else in

jeopardy, and so I know that we were taught in our — you

know, going through training, that no matter what you

always give the robber what they want; that way they can

get out as quick as possible so nobody else can get harmed.

9 RP 486.

In light of the evidence from the teller, McFarland and all of the
witnesses who testified that what was planned and committed was a
robbery, it was error for the Court of Appeals to hold that the only
permissible inference was that theft had been committed. That inference
runs counter the standard of review which required the defendant to
“admit the truth of the State's evidence and all reasonable inferences that
can be drawn from such evidence.” State v. Witherspoon, 180 Wn.2d at
883. Considering the distinction drawn by the robbers themselves
between “boosting” or theft, and robbery, it can hardly be said that the
Court of Appeals correctly applied the standard of review.

This Court should accept review in this case in order to resolve the
conflict that this case has created concerning the sufficiency standard in
implied threat robbery cases. The conflict begins with the force element

of robbery, but continues with the knowledge element of accomplice

liability. Where the participants themselves and all of the witnesses
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referred to the crime at hand as a robbery, the evidence should have been
more than sufficient to sustain the conviction both on the force and
knowledge elements in this case.

F. CONCLUSION.

This Court should accept review in this case. The opinion below
created a conflict among the decision of this Court, and the Courts of
Appeals concerning the force element of robbery and the knowledge
element of accomplice liability. Had the Court of Appeals properly
applied the sufficiency of the evidence standard to both issues, it would

have sustained the defendant’s conviction in this case.

DATED: February 12, 2015.

MARK LINDQUIST
Pierce County

Prosedcuxt/ini Attorney

JAMES SCHACHT
Deputy Prosecuting Attorney
WSB # 17298

Certificate of Service:

The undersigned certifies that on this day she delivered by U.S. mail or
ABC-LMI delivery to the attomey of record for the appellant and appellant

c/o his attomey true and correct copies of the document to which this certificate
is attached. This statement is certified to be truc and correct under penalty of
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on the date below.
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£ COUNTY FILED
proSEaTING A THE COURT OF APPEALS OF THE STATE OF WASH%MTALS
| DIVISION II 20140CT 28 A :D
STATE OF WASHINGTON, No. 43167041 i
Respondent, . . BY.- APy
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CHARLES V. FARNSWORTH, IR, 4 -PUBLISHED IN PART OPINION
Appellant. '

_ including his pro sc statement of addmonal grounds (SAG). See RAP 10.10.

MELNICK, J. — A jury found Charles Farnsworth guilty of first degree robbery, and the
court sentenced him as a persistent offender to life without the possibility of parole, Famsworth
appeals; arguing that the evidence is insufﬁci.ent to support his conviction.! Because there was
insufficient evidence of a threat, we agree with Farnsworth that there is insufficient evidence to
support his robbery conviction, We affirm in part, vacate Famsworth’s robbery conviction, and
remand for the trial court to sentence Farnsworth on first degree theft.

FACTS? |

Charles Farnsworth and Donald McFarland ran out of heroin. To get money to buy more,
they robbed a branch of the Harborstone Credit Union in Tacoma. McFarland, 69 years of age Qt
the time, cntered the branch Wea.iing a \;\rig and sunglasses. He approached a teller at the counter]
and handed her a note stating, “No dic [s_fc] packs, no tracking devices, put the money in the bag.j
Clerk’s Papers (CP) at 34. Although the teller becﬁmc confused because McFarland did noﬂ

actually have a bag, the teller handed him about $300 in cash from a drawer. McFarland said

! We address Farngworth’s remaining arguments in the unpublished portion of this opuuon,

Z Facts relevant to the unpubhshr.d portion of this opuuon are discussed in conjunction with thﬁ
issucs presented there.

o ok
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“thank you” and left. 9 Report of Proceedings (RP) at 485. McFarland entered a truck driven by
59-year-old F: anisworth, and together they left the scene. A few blocks away, they were pulled
over and arrested.
The State charged both Farnsworth and McFarland with first degree robbery. Farnsworth’s

case went to trial. McFarland pleaded 'guilty to first degree theft and agrecd. to tes;tify in
Famsworth's trial.?
" According to McFarland, he and Farnsworth had no money and had been evicted from the
trailer they used as a “dope house.” 13 RP at 1195. They were miserable from the effects of heroin
withdrawal.
On the day bf the instant crime, McFarland and Farnsworth spent ;ix hours in the area near
thc'credit union planning to steal from it. The initial plans called for McFarland to be the driver
and Farnsworth to enter the credit union wearing a wig Farnsworth bought, But McFarland grew
ﬁ'ustrated with Farnsworth's incessant “hem-hawing” and fidgeting with the wig. 13 RP at 1232,
Finally, McFarland grabbed.the wig and resolved to do the job himself. McFarland put the wig on
his head and Farnsworth adjusted it for him,
Famsworth then wrote a note and handed it to McFarland. McFarland did not know exactly]

what the note said, but he believed it contained instructions to the teller. McFarland explained that

‘“whenever you're robbing a bank,” tellers do exactly what they are told. 14 RP at 1254,

3 McFarland’s guilty plea included charges for both robbery and first degree theft. The partieq
stipulated in the plea that the State would move to vacate the robbery conviction after McFarland
complied with his obligations to cooperate with the State. This information was not provided tq
the jury and McFarland testified he only pleaded to theft. In deciding the present case, we rely
solely on the facts preseated at Farnsworth’s trial.

2
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The trial court instructed the jury on both first degree robbery and the lesser included crime‘
of first degree theft. At the conclusiqn of the trial, the jury found Farnsworth guilty of first degree
robbery as an accomplice.

The sentencing court entered findings of fact and conclusions of law determining that
Famsworth was a persistent offender because he bad previously committed two most serious
offenscs.. Accordingly, thé court sentenced Farnsworth to life in prison with no possibility of
]_Jarole. ‘;I‘he sentencing court also imposed legal financial obligations on the basis of a boilerplate
finding that Farnsworth has an ability or likely fisture ability to pay.

Famsworth appeals from his judgment and sentence.

ANALYSIS
L SUFFICIENCY OF THE EVIDENCE

Farnsworth argucs that the ' evidence is insufficient to support his conviction as an
acg;.omplioe to first degree robbery. We agree. Considering all of the facts presented to the jury,
we conclude there is insufficient evidence of a direct, inherent, explicit, or implicit threat to uphold
a conviction for robbery. There is also insufficient evidence that Farnsworth agreed to participate
in any crime other than a theft from a financial institution, Accordingly,' we hold that there is
insufficient evidence to support Farnsworth's robbery conviction.

When a defendant challenges the sufficiency of the evidence supporting his conviction, we
examing the record to decide whether any rational fact finder could have found that the State
proved cach element of the offense beyond a reasonable doubt. State v. Green, 94 Wn.2d 216,
221, 616 P.2d 628 (1980) (citing Jackson v. Virginia, 443 U.S, 307, 99 S. Ct. 2781, 61 L. Ed. 2d

560 (1979)). In a sufficiency of the evidence challenge, the defendant admits the' truth of all the
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State’s evidence; therefore, we consider the cvidcm;,c and all reasonable inferences from it in the
ﬁght most favorable to the State. Stafe v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992).
Furthér, direct evidence and circumstantial evidence are equally reliable. State v. Delmarter, 94
Wn.2d 634, 638, 618 P.2d 99 (1980).

The term “robbery” is defined in RCW 9A.56.190.*

A person commits robbery when he or she unlawfully takes personal property from
the person of another or in his or her presence against his or her will by the use or
threatened use of immediate force, violence, or fear of infury to that person or his '
or her property or the person or property of anyone, Such force or fear must be
used to obtain or retain possession of the property, or to prevent or overcome
resistance to the taking; in either of which cases the degree of force is immaterial.

(Emphasis added).

A robbery conviction can be supported by evidence of any threat that induces an owner to |-
part with his propcrty State v. Handburgh, 119 Wn.2d 284, 293, 830 P.2d 641 (1992). The
criminal code defines a threat to include any direct or indirect communication of intent to cause
bodily injury, to damage property, or.to physically confine or rcsuai;: another perSon. RCW
9A.04.110(28)(a)-(c). Thus, when a rational fact finder could reasonably infer from the evidence
that a defendant’s note made an implied threat to a bank teller, the evidence is sufficient to establish
the disputed element of robbery. State v. Shcherenkov, 146 W App. 619, 628-29, 191 P.34 99
(2008). | |

* The legislature amended RCW 9A.56.190 in 2011 to insert gender-neutral language. LAws off
2011, ch. 336, § 379. The amendment does not affect this analysis.
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Here, when viewing the evidence in the light most favorable to the State, McFarland and
Farnsworth intended to steal money from a financial institution.®- The origi'nal plan involved
Famsworth putting on a disguise, entering the financial institution, and presenting the teller with
a demand note. Farnsworth wrote the'note, which said, “No die [sic] packs, no tracking devices,
put the money in the bag.” CP at 34. However, when it came time to execute the plan, McFarland
became frustrated with Farnsworth. As a result, McFarland wore the disguise, entered the bank, |
and made the demand. The teller became frightened a:;d handed moncy to McFarland. He then
exited the bank and entered the vehicle driven by Farnsworth. |

The present circumstances differ from Shcherenkov, 146 Wn. App. 619, and Stare v.
Collinsworth, 90 Wn. App. 546, 966 P.2d 905 (1997). In Shcherenkov, this court found the
evidence sufficient to support convictions following four bank robberies where no force or
violence was used. 146 Wn. App. at 622. In three of the robbcrics,.thc robber passed each bank
teller a note that stated in part, “This is a robbery.” Shcherenkov, 146 Wn. App. at 622-23, In the |
fourth, the robber’s note stated in its entirety, “Place $4,000 in an envelope. Do not make any
sudden movements or actions, I will be watching you.” Shcherenkov, 146 Wn. App. at 629. The
l;Obbq' also kept his hand in his pocket, causing the tellers to believe he had a gun. Shcherenkov,

146 Wn. App. at 622-23, This court held that a rational fact finder could reasonably infer that each

“of the four notes indirectly communicated a threat to use force if the teller failed to comply and

the robber insinuated he had a weapon by keeping his hand in his pocket. Shcherenkov, 146 Wn.

App. at 628-29.

5 The fact McFarland said they were planning a “bank robbery” is irrelevant to our resolution of|
the case. It is a colloquialism similar to people saying their house was robbed when they really
meant it was burglarized.
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Likewise, in Collinsworth, the court found the evidence sufficient to support robbery
convictions where a robber, in six separate incidents, velrb‘ally demanded cash from a bank teller,
without displaying a weapon or articulating an overt threat. 90 Wn, App. at 553-54. In three of
the robberies, the robber used a “direct,” “demanding,” or “serious” voice. Collinsworth, 90 Wn.
App. at 548-50, In two of them, the ml:;bcr told the teller he “was serious” after the teller failed to
immediately comply. Collinsworth, 90 Wn. App. at 548, 550. And, two of ﬁe tellers belicved the
robber was armed although they did not actually sce a weapon. Collinsworth, 90 Wn. App. at 549-
50. In all six incidents, the teller testificd either to feeling personally threatened or to fearing for
ﬁm’ safety of others. Collinsworth, 90 Wn., App. at 548-51. And in four of the six incidcnts; the
teller gave the robber money in accordance with a bank policy of compliance with such demands.
Collinsworth, 90 Wn. App. at 548-50.

Here, there is insufficient evidence for a reasonable trier of fact to find the State proved
beyond a reasonable doubt that Farnsworth planned to communicate to the teller an intcﬁt to use]
~ orthreaten to use immediate force, violence, or fear of injury. McFarland simply handed over 4
note instructing the teller to “put the money in the bag.” CP at 34. McFarland did not insinuate
that he would take further action if the teller did not comply with the note’s instructions. Unlikeﬁ
the tellers in Shcherenkov and Collinsworth who, based on the defendant’s actions, believed tha
robbers may have been armed, there is no such testimony here. And, in fact, there is no evidenc
that McFarlan;i made threats or used violence, After receiving the money, he said, “Thank you.”
9 RP 485. |

Contrary to the dissent;s axgumcm,. the facts of this case do not show even a slight threat|

cither implicit or explicit. The dissent implies a threat based on the victim’s reactions and not thq
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defendant’s actions. Unquestionably and justifiaBly the victim was scared; however, there is
nothing in the record, directly or circumstantially, to support a reasonable trier of fact finding
beyond a reasonable doubt that McFarland made an implied threat to use force, violence, or fear
of injury to an}; person.

Another major distinguishing factor in this case from the preceding two cases is that
. Farnsworth acted as an accomplice, not a principal.

A person may be lieble for the acts of another if he or she is an accomplice. RCW
9A.08.020(1), (Zj(c). A person is an accomplice of another person in the commission of a crime
if, with knowledge that it will promote or facilitate the commission of the crime, he or she aids or
agrees to aid such other person iﬁ planning or committing it. RCW 9A.08.020(3).

“But, the accomplice lisbility statute has been construed to apply solely when the
accomplice acts with knowledge of the specific crime that is eventually charged, rather than with
knowledge of a different crime or generalized knowledge of criminal activity.” State v. Holcomb,
i80 Whn. App. 583, 590, 321 P.3d 1288, review denied, 180 Wn.2d 1029 (2014); State v. Cronin,
142 Wn.2d 568, 578-79, 14 P.3d 752 (2000); State v. Roberts, 142 Wn.2d 471, 512, 14 P.3d 713
(2000). “And the required aid or agreement to aid the other person must be ‘in planning or

committing [the crime].’” f{olcomb, 180 Wn. App. at 590 (quoting RCW 9A.08.020(3Xa)ii)).




_must prove beyond a reasonable doubt that Farnsworth aided or agreed to aid McFarland m*
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To convict a person of robbery as an accomplice, the State must prove at trial, among other
clernents, that the accomplice knew that the principai intended the use or threatened use of
immediate force, violence, or fear of injury in taking or retaining property.S RCW 9A.56.190.

There is no evidence that Farnsworth ever agreed to aid, abet, or encourage the commission
of a crime that involved the use or threatened use of force, violence, or fear of injury. The dissent
lists evidence showing that McFarland and Farnsworth planr;ed to steal from the bank. Dissent at
5-6. But the evidence does not show 'that the plan involved force or the threatened use of force.
We cannot say that when the plan merely calls for the principal to hand a “demand note” to a teller
of a financial institution that a robbery occurs, ‘

Farnsworth further argues that by implying a threat in this situation any theft from a

financial institution would be a robbery. We agree that a robbery conviction under these facts

§ Contrary to the dissent’s characterization of our position, we agree that the State need not prove
the defendant had specific. knowledge of every element. However, as an accomplice, the State;

committing a specific crime, namely, a robbery and not a theft. In addition,

We adhere to the rule of [State v. Davis, 101 Wn.2d 654, 682 P.2d 883 (1984)] and
[State v. Rice, 102 Wn.2d 120, 683 P.2d 199 (1984)]: an accomplice need not have
knowledge of cach element of the principal's crime in order to be convicted under
RCW 9A.08.020. General knowledge of ‘the crime' is sufficient. Nevertheless,
knowledge by the accomplice that the principal intends to commit ‘a crime’ docs

-not impose strict liability for any and all offenses that follow. Such an interpretation
is contrary to the statute's plain language, its legislative history, and supporting case
law. :

Roberts, 142 Wn.2d at 513,
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vlvould blur the line between theft and robbery.” We hold there is insufficient evidence to support
Famsworth's robbery conviction.
Next, we consider the appropriat.c remedy. We may remand for sentencing on a lesser|
included offense where (1) the trial court instructed the jury on the lesser included offense and 2)
the jury necessarily considered the elements of the offense in finding the defendant guilty of the
greater offense. State v. Green, 94 Wn.2d 216, 234-35, 616 P.2d 628 (1980). Here, the trial court
instructed the jury on the lesser included offense of first degree theft. The jury was instructed that
one of the elements of first degree robbery is whether the defendant intended to commit theft of]
the property. Accordingly, in finding Famsworth guilty of first degree robbery, the jury
necessarily considered the clcm.cm.s of first degree theft. Therefore, we remand for sentencing on
the lesser included offense of first degree theft, .
A majority of the panel having dctcmﬁncci that only the foregoing portion of this opixﬁon will
be printed in ﬁc Washington Appellate Reports and that the remainder shall be filed for public record
in accordance with RCW 2.06.040, it is so ordered.
ADDITIONAL FACTS .
* McFarland explained his reasons for testifying. First, he did not like Farnsworth “because
he was a freeloader” who never contributed .to expenses. 13 RP at 1193. Second, a robbery|
conviction would have been McFarland’s third strike, resulting in a life sentence. By testifying,
McFarland hoped to convince the State to drop some of the charges against him, IchFarland’sl

testimony complied with an agreement he made with the State, he would receive an 8- to 10-year

7 If the legislature wants to define all thefts from financiel institutions as robberies, it may acy
accordingly. It has not done so.
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sentence. Third, McFarland was angry at Farnsworth for writing a statement for the police;
because McFarland only learned of Farnsworth’s statement through discovery, he believed
f-‘arnswonh was setting him up to take the fall alone. Fourth, Farnsworth acted rudely towards
McFarland while they were both at Western State Hospital awaiting tnal

To cross-examine McFarland, Famsworth sought to admit McFarland’s statement on plea
of guilty. The trial court excluded the statement under ER 403, ruling that it was confusing,
xﬁislcading, and irelevant. Farnsworth also attempted to offer evidence of McFarland’s prior
convictions for theft and possession of stolen property. The trial court rejected this evidence under
ER 609. |

The State called one of its police detectives, who is also a forensic handwriting expert, to
t.estify about whether Farnsworth wrote the note given to the teller, The trial court ordered
Farnsworth to provide a handwriting sample. The detective testified that Farnsworth refused to
provide a handwriting sample or talk to the detective, except to complain that he had not received
documents he had requested.
| Throughout the trial, Farnsworth sat in a woodexi chair while the attorneys sat in leather]
chairs with wheels. Farnsworth objected, and courtroom security personnel explained that they
preferred to have defendants sit in wooden chairs, to prevent them from *“get[ting] the jump and
becom[ing] a security issue for all of us.” RP (Oct. 12, 2011) at 9. Thc trial court denied
Farnsworth’s objection and explained that the chair was not conspicuous and did not signify guilt
in the way that handcuffs or shackles do. The trial court offered to give Famsworth’s counsel

wooden chair, but counsel declined.

10
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I CUMULATIVE ERROR
In his supplemental brief, Farnsworth argues that the cumulative effect of numerous errors
deprived him of the right to a fair trial. We disagree.
The cumulative error doctrine warrants reversal of a defendant’s conviction where the
t;nmbined effect of several errors deprived the d.efcndant of a fair trial, even though no error
standing alone would warrant reversal. State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000)
(citing State v. Coe, 101 Wn.2d 772, 789, 684 P.2d 668 (1984)). When applying the cumulative
error doctrine, we consider errors committed by the trial court as well as instances of misconduct
l;y other participants, such as prosecutors or witnesses. See Greiff, 141 Wn.2d at 929 (collecting
cases); State v. Venegas, 155 Wn. App. 507, 520, 228 P.3d 813 (2010).
A Claimed Trial Errors
Farnsworth argu&s that he was deprived of a fair trial by the cumulative cﬁ'ect of six]
clauned errors: (1) the trial court refused to admit McFarland’s plca agreement into evndcncc )
the trial court refused Farnsworth's request to intraduce evidence of McFarland’s priof convicu‘onsJ
for crimes of dishonesty; (3) the prosecutor’s opening statement contained a prejudicial assertion|
that was not supported by the testimony elicited at trial; (4) McFarland testified to Famswonh’s#
rude conduct toward him when they encountered each other at Western State Hospital before the
trial; (5) the trial court violated Farnsworth’s right to remain silent by admitting testimony of
statements he made to a detective while refusing to give a handwriting sample; and (6) the trial
court violated Farnsworth’s presumption of innocence by requiring him 'to sit in-a hard woodeq
chair in the courtroom. We hold that only one error gccmred, when the trial court refused to admn\ i

evidence of McFarland’s prior conviction for theft.

11
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For the most part, Farnsworth claims that the trial court made erroneous evidentiary rulings.
We review cvidentiary rulings for an abuse of discretion. State v. D.arden,“145 Wn.2d 612, 619,
41 P.3d 1189 (2002). A trial court abuses its discretion when its decision is manifestly .
unreasonable, based on untenable grounds, or made for untenable reasons. Darden, 145 Wn.2d at
619. A trial court necessarily abuses its discretion when basing its ruling on an error of law, State
v. Quismundo, 164 Wn.2d 499, 504, 192 P.3d 342 (2008).
1. Cross-Examination on McFarland’s Plea Agreement
Famsw.orth first claims that the trial court erred by excluding McFarland’s plea agreement
and thus preventing Farnsworth from meaningfully cross-examining McFarland. We disagree.
A defendant’s constitutional right to be confronted with the witnesses against him includes
the opportunity to impeach the Stm:’; witnesses on cross-examination. Davis v. Alaska, 415 US
308, 316-17, 94 S. Ct. 1105, 39 L. Ed. 2d 347 (1974). Accordingly, a defendant is entitled to an
opportunity “to expose to the jury the facts from which jurors, as the sole triers of fact and
credibility, could appropriately draw inferences relating to the reliability of the witness.” Davis,
415 U.S. at 318,
Howevcr', the scope of cross:examination is limited by general considerations of relevance,
Darden, 145 Wn.2d at 621 (citing ER 401 and 403). To be admissible, evidence must be reievent
it must have any tendency to make the existence of any fact in consequence more probable or lesﬂ
érobablc. ER 401, 402. But relevant evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prcjudicc;‘ confusion of the issues, or misleadi.n#

the jury. ER 403.

12
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Farnsworth sought to admit McFarland’s statement on plea of guilty, which contradicted
McFarland’s testimony of his own understanding of the terms of his plea agrccﬂncnt. On direct
examination, McFarland testified that he was facing a robbery chargé,_which would have counted
as a third strike resulting in a life sentence without possibility of release. McFarland understood
that if he pcrform_ed the terms of his plea agreement, his sentence would instead be only 8- to 10-
years. However, McFarland’s statement on plea of‘ guilty included pleas to both robbery and theft.

Outside the presence of the jury, the St‘ate and McFarland’s attome:y concurred that
McFarland"s testimony correctly stated the end result of the plea agreement, but nc;t its mecl;anics.
In light of the explanation of the plea agreement, the trial court excluded McFarland’s statement
on plea of guilty agreement under ER 401 and 403, ruling that it was confusing, misleading, and
irrelevant,

Contrary to Farnsworth’s claim, the jury was fully informed that McFarland needed to
perform his obligations by testifying against Farnsworth in order to receive an 8- to 10-year
sentence. Thus, the jury was aware of facts from which it could infer that Famsworth was biased
and not credible, See Davis, 415 U.S. at 318. The trial court’s exclusion of McFarland’s statcment]
.on plea of guilty did not prevent Famsworth from meaningfully cros;-cxamining Famsworth.

Thérct_'orc, this claim of evidentiary error fails.

13
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2. Evidence of McFariand's Prior Crimes of Dishonesty

Famsworth next argues that the trial court erred by excluding evidence that McFarland had |
previously been convicted of two crimes of dishonesty: theft and possession of stolen property.
We agree only as to McFarland’s theft conviction.

Under ER 609, evi&cnce that a witness previously committed a crime of dishonesty can be
admissible for MMcnt purposes. State v. Jones, 101 Wn.2d 113, 117, 677 P.3d 131 (1984),
overruled on other grounds by State v. Brown, 111 Wn.2d 124, 761 P.2d 588 (1988). In general,
evidence of a prior conviction is admissible if (1) the crime was punishable by more than one year
in prison and the court determines that its probative value outweighs the prejudice to the party
against whom the evidence is offered or (2) the crime involved dishonesty or false statement. ER
609(a).

a Theft Convi'ction

Farmnsworth offered evidence of McFarland’s 2005 misdemeanor theft conviction,
punishable By not more than onc year, The trial court interpretet.i ER 609(a) to mean that prior-
conviction evidence is admissible only if the conviction was punishable by more than one year;|
thus, it rejected the evidence even though theft was a crime of dishonesty. But the trial court’s
interpretation was clear error. Evidence of a prior crime of dishonesty is “automatically]

admissible” whether or not it was punishable by more than one year. Jones, 101 Wn.2d at 117.

14
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b. Convictions Jor Possession of Stolen Property
Famsworth also offered evidence that McFérland had been convicted in 1987, 1988, and
1989 of felony possession qf stolen property. The trial court refused this evidence because more ’
than 10 years had elapsed since the end of McFarland’s term of confinement for those crimes. The
trial court did not err.
ER 609(a)’s general rule of admissibility is subject to a time limit. Under ER 609(b),'
evidence of a prior conviction is nof admissible when 10 years have elapsed since the date of the
conviction or the witness's rclease from confinement, whichever is later—“unless the court
determines, in the interests of justice, that the probative value of the conviction supported by
specific facts and circumstances substantially outweighs its prejudicial effect.”
Farnsworth argues that the 10-year time period should have been tolled from 1990 to 2003,
' '-the period when McFarland was confined for a number of offenses including possession of stolen
property and kidnapping. We disagree.
When a witness had been convicted of multiple crimes, the 10-year time limit is judged
separately for each offense. State v. Russell, 104 Wn. App. 422, 432, 16 P.3d 664 (2001).
Famsworth’s trial counsel conceded that more than 10 years had elapsed between the time
McFarland finished serving his time for the possession of stolen property offenses and the time ofi
Famnsworth’s trial, Therefore, McFarland’s possession of stolen property convictions were outsidel
ER 609(b)’s 10-year time limit. The trial court did not err by refusing to admit them, -
Farnsworth further argues that the trial court erred by failing to determine whether thg
probative value of McFarland’s convictions substantially outweighed their prejudicial effect. Buf

ER 609(b) requires the trial court to make that determination only if it admits the evidence in thg

15
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interests of justice. Because the trial court excluded the evidence as outside the time limit,
Farnsworth’s argument fails,
3. Prosecutor’s Opening Statement
Next, Farnsworth claims that the prosecutor improperly asserted during opening aréument
that the evidence would show Famsworth had used a wig and sunglasses in two prior robberies he
committed, Farnsworth claims the assertion was improper because (1) the trial court erred by
t:uling before the trial that such evidence would be admissible and (2) the State failed to elicit
evidence supporting it. We disagree.
First, the pretrial ruling was not erroncous. Under ER 404(b), evidence of prior acts is not
admissible to show that a person acted in conformity with his character. State v.
Everyéodytalksabaut, 145 Wn.2d 456, 466, 39 P.3d 294 (2002). How;rever, evidence of prior acts
may be admissible for other purposes. ER 404(b); State v. Foxhoven, 161 Wn.2d 168, 175, 163
P3d 786‘(2007). ER 404(b) blocks the State from suggesting that the defendant is guilty because
he is “a criminal-type person,” but it does not deprive the State of relevant evidence necessary to
establish an element of its case. Foxhaven, }6 1 Wn.2d at 175.
Before admitting evidence of a prior act, the trial court must (1) find by a preponderance;
of the evidence that the prior act occurred, (2) identify the purpose for which the evidence i
offered, (3) determine wﬁether the evidence is relevant to prove an clement of the charged offense
and (4) weigh the probative value of the evidence against its prejudicial effect. State v. Thang,
145 Wn.2d 630, 642, 41 P.3d 1159 (2002). Here the trial court (1) found by a preponderance of
the cvidence that Famsworth committed two prior robberies while wcar?ng a wig and sunglasses,

(2) determined that the evidence was offered to show Farnsworth’s knowledge of McFarland’s
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 suggesting that Farnsworth “is a bad guy.” 4 RP at 160. Thus, the trial court allowed the State to

~ offer evidence of Farnsworth’s two prior robberies.
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inténtion; when entering the credit union, (3) found that Famsworth’s knowledge was relevant to
the issue of whether he was McFarland's accomplice, and (4) determined that, because Famsworth
denied knowing that McFarland was going to rob the credit union, the evidence was highly

probative of Farmnsworth’s knowledge, to a degree that outweighed the prejudicial effect of

In challenging this ruling, Farnsworth argues that the probative value was minimal and the
prejudicial effect was great. But Farnsworth does not explain how the trial court’s ruling was an
abuse of its discretion, Darden, 145 Wn.2d at 619. Tﬁerefore, the ruling was not error.

N Second, the prosecutor did not improperly mention the two p?ior robberies during the
State’s opening. A prosecutor’s opening statement may anticipate what the evidence will show,
so long as the prosecutor has a good faith belief that such evidence will be produced at trial, State
v. Campbell, 103 Wn.2d 1, 15-16, 691 P.2d 929 (1984). The defendant bears the burden of]
showing that the pros&utor acted in bad faith. Campbell, 103 Wn.2d at 16. Because Famsworth
never claimed that the prosecutor acted in bad faith, this argument fails.

4. Farnsworth's Rude Conduct

_ Farnsworth next argues that the trial court violated ER 404(b) by allowing McFarland to
testify about Farnsworth’s rude conduct towards him while they both weré' held at Western State
Hospital awaiting trial. During the encounter, Farnsworth “ﬂipped [McFarland] the bird";
removed his own pants and “grabbed his private parts™; said, “*Suck on these you son of a bitch’”;

and called McFarland a “stool pigeon.” 15 RP at 1430. We reject Farnsworth's argument.
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Here, the trial court did not violate ER 404(b) because it did not admit dvidence of
Famsworth’s rude conduct to show that Famsworth acted in conformity with his character.
Foxhoven, 161 Wn.2d at 175. Instead, the trial court admitted this evidence because it was
probative of McFarland’s motives for testifying against Famsworth, Farmnsworth claims that the
State “overstated” the probative value of the evidence for this purpose, but he fails to e.xplain how
the trial court’s ruling was an abuse of discretion. This argument fails.

5. Farnsworth's Right to Remain Silent

Farmnsworth further claims that his constitutional right to remain silent was violated by the
admission of statements he made to a detective while refusing to comply"with a court order to
provide a han;iwriﬁng exemplar. We disagree.

Famnsworth concedes that evidence of a defendant’s refusal to comply with a court order
t'o obtain information may be admissible, Schmerber v. California, 384 U.S. 757, 763-64, 86 S.
Ct. 1826, 16 L. Ed. 2d 908 (1966). But he argues that the detective improperly testified to
Famsworth’s statements that went beyond the mere act of refusal. .According to Famsworth, these
additional statements were prejudicial because they portrayed Farnsworth as “uncooperative and
&oublcsomé." Supp. Br. of Appellant at 27. | ‘

| But as the State asserts, Farnsworth did not object below to the detective’s testimony on|
this ground. Therefore, Famsworth cannot predicate a claim of error on this ground. ER 103(a){ -
Moreover, Farnsworth fails to explain how his right to ;'cmain silent was violated. This argumen(

fails.
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6. Presumpti&n of Innocence
Lastly, Farnsworth claims that the trial court destroyed the presumptic;n of innocence
because during the trial Farnsworth sat in “a hard wooden chair,” while the attorneys sat in “padded
black leather chairs with wheels,” Supp. Br. of Appellant at 28. We disagree.
A court violates the presumption of innocence if a criminal defendant lacks “the
‘appearance, dignity, and self-respect of a free and innocent man.” State v. Finch, 137 Wn.2d 792,
844,975 P.2d 967 (1999). In the jury’s presence, it may be improper to “single out a défcndant as
a particularly dangerous or guilty person.” Finch, 137 Wn.2d at 845. Becausc a wooden chair
does not idc.:ntify a dangerous or guilty person, this argument fails.
B. The Cumulative Error Doctrine Does Not Warrant Reversal Here
Cumulative error warrants reversal of a conviction when the defendant was denied a fair
trial. Greiff; 141 Wn.2d at 929. A defendant was denied a fair trial if, considering the trial’s full
scope, the combined cffect of the errors materially affected the trial’s outcome. See State v.
Russell, 125 Wn.2d 24, 94, 882 P.2d 747 (1994). Thus a defendant is more likely to be prejudiced
by the effect of cumulative errors where the case against the defendsnt is weak. Uhited States v.| -
Frederick, 78 F.3d 1370, 1381 (9th Cir. 1996). But the cumula'tivc error doctrine does not warrant
reversal when a trial has few emrors with little or no impact on the outcome. State v. Weber, 159

Wn.2d 252, 279, 149 P.3d 646 (2006).

As explained above, the trial here included only one error: the exclusion of evidence
McFarland had been convicted of misdemeanor theft under ER 609(a). Farnsworth does not
that this error, standing alone, deprived him of a fair trial or materially affected the trial’s outcome,

Thus, his cumulative error argument fails,
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Moreover, the lone error was harmless. On direct examination, McFarland admitted that
he engaged in “hustling” to support his heroin addiction. 13 RP at 1204-05. McFarland elaborated

that he did “[w]hat they call ‘boosting,’ shoplifting, busting meat, stuff like this. And stole thmgs,

that he had previously been convicted of first degree burglary and first degree robbery. Given
McFarland’s admitted stealing and conyictions, evidence of his theft conviction would have been
merely cumulative on the issuc of McFarland’s character for truthfulness.
IL. COMPARABILITY OF FOREIGN CONVICTION TO A MOST SERIOUS OFFENSE
Farnsworth next challcnges his sentence as a persistent offender. Because we vacate his
first degree robbery conviction and first degree theft is not a most serious offense under the
persistent offender act, Famsworth is no longer subject to sentencing as a persistent offender.
RCW 9.94A.030(32); RCW 9A.56.030(2). Therefore, we do not reach this issue.
OI.  LEGAL FINANCIAL OBLIGATIONS
In his pro se statement of additional grounds, Farnsworth relies on State v. Bertrand, 165
Whn. App. 393, 267 P.3d 511, review denied, 175 Wn.2d 1014 (2012), to argue the record fails to
support the trial court’s boilerplate t_'mding of his ability to pay his legal financial obligationsy

Because he did not object in the trial court, Farnsworth failed to preserve this argument for review.

$ In addition, Farnsworth claims that the trial court’s boilerplate finding “violates his eq
protection rights because he is disabled and unable to pay.” SAG at 13. But Famsworth cites n
authority to support his equal protection claim. Therefore we do not consider it. Cowiche Canyo.
Conservancy v. Bosley, 118 Wn.2d 801, 828 P.2d 549 (1992).
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We recently decided that, under RAP 2.5(a), a defendant is not entitled to challenge for the
first time on appéal the imposition of legal financial obligations on the basis of a boilerplate
finding. Statev. Blazina, 174 Wn. App. 906,'91 1,301 P.3d 492, review granted, 178 Wn.2d 1010
(2013). We follow our decision in Blazina. and decline to consider Farnsworth’s argument.

‘ We affirm in part, vacate Farnsworth's robbery canviction, and remand for the trial court

to sentence Farnsworth on first degree theft.

I concur:

Joimnson, Cl.
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" WORSWICK, J. (dissenting in part) — The majority holds that, as a matter of law, a person
does not commit a robbery when he obtains money by entering a bank wearing a disguise and
handing a bank teller a note demanding the unconditional surrender of money to which he has no

| conceivable .claim. I respectfully disagree.
I would hold that sufficient evidence supports Charles Farnsworth's robbery conviction.
Because [ would affirm this conviction, I would also reach Farnsworth's cﬁallcnge to his sentence
as a persistent offender. But I agree with the majority as to all other issucs decided in the
unpublished portion of its opinion.
| The majority states the correct rules governing our review of Farsworth’s sufficiency of|

_ tﬁc evidence claim. We must decide whether any rational trier of fact could have found that the
State proved each element of robbery beyond a reasonable doubt. State v. Green, 94 Wn.2d 216,
221-22, 616 P.2d 628 (1980). By making this c!aim, Famnsworth has admitted the truth of all the
State’s evidence, and we must draw all reasonable inferences in the light most favorable to the
State. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992), Circumstantial evidence and
direct evidence are equally reliable. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980).
However, the majority misapplies these rules in deciding that there was insufficient proof]

of (1) a threat communicated By Donald McFarland and (2) Famnsworth's complicity, which|
requires his knowledge that his actions would promote or facilitate McFarland’s robbery. In my
opinion, a rational trier of fact could conclude beyond a reasonable doubt that the State proved

both issues.

22




1191 P.3d 99 (2008).

43167-0-11

A, Threat

Before examining the evidence of McFarland’s threat, it is necessary to address the
MOﬁW'S concern that the elements of robbery could be interpreted too broadly. The majority
asserts that “a robbery conviction under these facts would blur the line between theft and robbery.”
Majority at 8-9. |

A recitation of the elements of theft and robbery shows that this concern is unfounded. A
defendant commits theft when he wrongfully takes property from another person with intent to
deprive the person of the property. RCW 9A.56.020(1)a). In contrast, a defendant commits
robbery when he unlawfully takes property from another person against the person’s will “by the
use or threatened use of immediate force, violence, or fear of injury.” Former RCW 9A.56.190
(1975) (emphasis added).

Thus when any threat—*no matter how sliéh "—induces a person to part with his property,
a robbery has occurred. State v. Handburgh, 119 Wn.2d 284, 293, 830 P.2d 641 (1992). Former
RCW 9A.04.110(27)(a) (2007) defines a threat to include any direct or indirect communication of]
intent to cause bodily injury to the person threatened or to any other person. As the majority

recognizes, a threat may be implied or explicit. State v. .S"hcherenkov, 146 Wn. App. 619, 528-29,

Because McFarland did not make an explicit threat, the issue here is whether McFarland
obtained money from the teller by making an implied threat to use force, violence, or fear of injury,
I agree with the majority timt the evidence is sufficient to establish this element of robbery when
Vit s.hows a defendant gave a note to a bank teller and (2) a rational trier of fact could reasonably

infer that the note implied a threat. Shcherenkov, 146 Wn. App. at 628-29.
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I disagrcc,.howcvcr, with the majority’s conclusion that it is unreasonable for any rational
tri'er of fact to infer a threat here, McFarland gave the teller a note stating, “No die packs, no
tracking devices, put the money in the bag.” Clerk’s Papers at 34. This is a naked demand for
money, unsupported by any claim of right I agree with Division One of this court that it is
' ;easonable for a rational trier of fact to infer that such a demand is “fraught with the implicit threat
to use force.” State v. Collinsworth, 90 Wn. App. 546, 553, 966 P.2d 905 (1997) (per curiam).
Indeed, without the implicit threat to use force, it is difficult to imagine why the teller would
comply with the note’s demand for money.

Nonetheless, Farnsworth asserts that the teller gave McFarland money simply because it
was the credit union’s policy to comply with any note’s demand—not because McFarland made a
threat. But the teller’s testimony contradicts this assertion. The teller complied because she
““didn’t want anybody else to get harmed, and [she] didn't know what he was capable of doing.”
9 Report of Procw'dings (RP) at 486. Moreover, because the policy allowed a robber to “get ouj
as quick as possible so nobody else can get harmed,” the policy itself recognized that a naked
demand for the bank’s money conveys a threat of violence. 9 RP at 486.

Further, under the circumstances in which McFarland delivered the note, it is all the mor%
reasonable to infer that McFarland communicated a threat. As soon as McFarland entered thJ

credit union, the teller became suspicious because he was wearing a wig and dark sunglasses whilg

“looking around acting all fidgety.” 9 RP at 477. Wheén McFarland approached the teller at h
counter, he kept his arms crossed and leaned over the counter “[p]ast [ber] comfort zone.” 9

at 480, Viewed in the light most favorable to the State, testimony that a man in disguise made
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teller physically uncomforfable bolsters the reasonable inference that the man communicated an

In addition, the majority’s analysis is flawed in one important respect when it distinguishes
this case from Shcherenkov, 146 Wn. App. 619, and Collinsworth, 90 Wn. App. 546, The majority
considers only the direct evidence, without drawing any inferences from it. But we are required
to draw all reasonable inférepccs in the State’s favor and to consider direct and circumstantial
evidence cqually reliable. Salinas, 119 Wn.2d at 201; Delmarter, 94 Wn.2d at 638.
. Lastly, I note that the majority'§ analysis of the evidence in this case omits substantive
analysis regarding the conclusions that a rational trier of fact could form. This omission matters
because the sufficiency of the evidence inquiry is limited to protecting the constitutional standard
of proaf beyond a rcasonable doubt. Green, 94 Wn.2d at 221. Thus we are not to weigh the
c;vidcnce to decide what we believe it proved; instead we must decide whether “*any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt.’™ Green,
94 Wn.2d at 221-22 (quoting Jackson v. Virginia, 443 U.S. 307, 319,99 S, Ct. 2781, 61 L. Ed. 2d
560 (1979)). 'Bccausc I would hold that a rational trier of fact could find beyond a reasonablef
c‘loubt that McFarland communicated an implied threat, I would affirm Farnsworth’s robbery]

conviction.

* The majority acknowledges that the teller was “justifiably” scared. Majority at 7.
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B. Complicity

The majority further decides that the evidence is insufficient to show that Farnsworth was
an accomplice to McFarland’s robbery. As an initial matter, I note that neither party raised or
briefed this issue. In addition, I disagree with the majority’s analysis.

A defendant is liable as an accomplice for another person’s crime if the defendant (1)
‘.‘[a]ids or agrees to aid such other person in-planning or committing it” and (2) has “knowledge
that it will promote or facilité.te the commission of the crime.” RCW 9A.08.020(3)(a)(ui).
Complicity requires merely general knowledge of the principal’s crime, not actual knowiedge pf
cach specific element. State v. Roberts, 142 Wn.2d 471, 513, 14 P.3d 713 (2000).!1 But the ‘
majority ignores this rule in concludiné that the evidence is insufficient to show that Famsworth
knew McFarland would use or threaten to use force, violc;xcc; or fear of injury.

I disagree with the majority’s assertion that “{t]he fact McFarland said they were planning
a ‘bank robbery’ is irrelevant to our resolution of the case.” Majority at 5 n.5S. We are required to

examine the evidence in the record when we consider the sufficiency of the evidence, Green, 94

relevant to Farnsworth’s general knowledge of McFarland’s crime. . See Roberts, 142 Wn.2d at

513.

© The majority reads Roberts as standing for an entirely different proposition: that the State mus
show the accomplice's knowledge of each element of the principal’s crime. But Roberts express!
rejected this proposition; instead, it adhered to the rules of State v. Davis, 101 Wn.2d 654, 68
P.2d 883 (1984), and State v. Rice, 102 Wn.2d 120, 683 P.2d 199 (1984). Roberts, 142 Wn.2d
511-13. .

26




" Farnsworth consumed heroin without paying for it. According to McFarland, Farnsworth
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The evidence here is more than sufficient to prove Farnsworth’s complicity. McFarland

testified that he had been struégling for months to pay for heroin and living expenses, while

a robbery, I'd do a robbery.” 13 RP at 1201. Although McFarland believed Famsworth was
merely boasting, Famsworth bought a wig and remarked, “[AJll I need is a gun” 13 RP at 1237.

Eventually McFarland became so desperate that he begén listening to Famsworth and
agreed to help him “do the robbery.” 13 RP at 1207. Together, Farnsworth and McFarland cased
two banks before choosing the one to rob.

The initial plan called for McFarland to drive and for Farnsworth to commit the robbery
“[blecause it was his deal. He was the one always talking about the robbery.” 13 RP at 1207, But
6n the day of the robbery, McFarland’s brother forbade him from driving because he was too
drunk; Farnsworth drove instead.

At one point, McFarland and Farnsworth planned to use a bicycle to flee the bank.
Famnsworth tested the bicycle by riding it out of McFarland’s sight, and when Farnsworth returned
t‘he bike was broken. Although McFarland understood that Farnsworth would rob the bank,
Famsworth repeatedly backed out by making excuses for not going into the bank. Because
Farnsworth was “an expert at 'qsing people,” McFarland suspected that Farnsworth may have
intentionally broken the bicycle and backe.d out so that McFarland would become frustrated and

perform the robbery himself. 13 RP at 1230.
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Fed up with Farnsworth's “hem and hawing,” McFarland grabbed the wig, put it on, and
decided to rob the bank himself. 13 RP at 1233. Famsworth helped by adjusting the wig on
McFarland’s head before McFarland entered the bank to rob it |

Viewed in the light most favorable to the State, this evidence shows that (1) Farnsworth |-
aided McFarland in planning and committing the bank robbery and (2) Famsworth had general
knowledge that his actions would promote or facilitate this crime, See RCW 9A.08.020(3)(a)ii);
Roberts, 142 Wn.2d at 513. Therefore the evidence is sufficient to prove Farnsworth’s complicity.

Even if the State were required to prove that Farnsworth had specific knowledge of each
element of McFarland’s robbery, as the majority suggests, I would find the evidence here
sufficient. Famsworth wrote the note that McFarland ultimately handed to the teller. As explained)’
above, I would hold that a rational trier of fact could reasonably infer that the note communicated
an implied threat, I would also hold that a rational trier of fact could conclude beyond a reasonable
doubt that Famsworth knew that writing the note would promote or facilitate the implied threat
that McFarland communicated by delivering the note to the teller.

I would affirm Famsworth's robbery conviction and reach the sentencing issues.

——%omwick, l. 01’
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Respondent, - PIERCE [COUNTY

PROSECUTING ATTORNEY

V.
" CHARLES V. FARNSWORTH, JR., ORDER DENYING MOTION FOR
' RECONSIDERATION AND
. Appellant. AMENDING OPINION

Respondent State moved the court for reconsideration of its October 28, 2014 published in part
opinion. After revicw of the records and files herein, we deny the State’s motion,

Further, this court received a letter from Mr. James McFarland, é non-party to this action, indicating
a typographical error in the Court’s opinion. We acknowledge the typographical error and amend the

reference to “Donald McFarland” on pages 1 and 22 of the opinion to state “James McFariand.”

Datedthis __J S day of Qdu”aﬁdj 30187 90 [S”
Ll T

I concur:

C. 3-
Johanson, C.J. I—0—

I concur in amending the typographical error in the opinion, but dissent to the denial of this motion for|
reconsideration.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON !
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' STATE OF WASHINGTON, | No. 43167584F RN
Respondent, . _ L \
) A .
CHARLES V. FARNSWORTH, IR., | PUBLISHED IN PART OPINION
Appellant, '

. insufficient evidence of a threat, we agree with Farnsworth that there is insufficient evidence tb

 including his pro se statement of addmonnl grounds (SAG) See RAP 10.10.

: msuesmeeenmdthere

~ MELNICK, J. — A jury found Chartes Famsworth guilty of first degree robbery, and
court sentenced him as a persistent offender to life without the possibility of parolé. Famnswo

appeals, arguing that the evidence is insufficient to support bis conviction.! Because there

support h1s Tobbery conviction. We affinm in part, Vacate Famsworth’s robbery conviction, mIF
remand for the trial court to sentence Farnsworth on first degree theft.
FACTS? ‘

Charles Farnsworth and Donald McFﬁrlax'ui ran out of beroin. To get money to buy mi.:q:,
they robbed a brench of the Harborstonc Credit Union in Tacoma. McFarland, 69 years of age ilt
the ume entered the branch weanng awig and sunglasses, He approached ateller at the comﬁ#r
and banded her a note stating, “No die [s}c] packs, no tracking devices, putthcmOneymthe bag|”
Clerk's Papers (CF) at 34. Although the teller beoame confused because McFadland did nft
dctually have a bag, the teller handed bim ‘about $300 in cash from a drawer. McFarland said

! We address Famsworth's remaining argumcms in the unpublished portion of this opxmop,

z Facts relevant 1o the unpubhshed po:ton of this Opxmon are discussed in conjuncuon thth
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“thank you” and left. 9 Report of Procecdmgs (RP) at 485, McFarlmd entered a truck driven by
59-year-old Famsworth, and together they left the scene, A few blocks away, they were pulled
over and arrested.
The State charged both Farnsworth and McFarland with first degree robbery. Famsword:ﬂ

case went to trial. McFarland pleaded guilty to first degree theft and agreed to testify in
Fernsworth’s trial.?
) According to McFarland, he and Farnsworth had no ﬁmey and had been evicted from the
trailer they used as a “dope house.” 13 RP at 1195. They were miserable from the effects of herois
withdrawal.
On the day of the instant crime, McFerland and Farnsworth speat six hours in the area nes
the.credit union planning to steal from it, The initial plans called for McFarland to be the drivet
‘anfl Farnsworth to enter the credit union wearing a wig Farnsworth bought. But McFarland grew

| frustrated with Farnsworth’s incessant “hem-hawing” and fidgeting with the wig. 13 RP at 1232
Finally, McFarland grabbed.the wig and resolved to do the job himself, McFarland put the wig ol
his head end Farnsworth adjusted it for him.
Famsworth then wrote 2 note and handed it to McFarland. McFarland did not know exactly

what the note said, but he believed it contained instructions to the teller. McFarland explained that

“whenever you're robbing a bank,” tellers do exactly what they are told. -14 RP at 1254.

3 McFarland’s guilty plea included charges for both robbery and first degree theft. The parti
stipulated in the plea that the State would move to vacate the robbery conviction after McF!

complied with his obligations to cooperate with the State. This information was pot provided
the jury and McFarland testified he only pleaded to theft, In decldmg the present case, we rety
solely on the facts presented at Farnsworth's trial. I .

¢
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The trial court instructed the jury onboth first degree robbery and the lesser mcluded crim .
of first degree the. At the conclasion of the trial, the jury found Famsworth guilty of first de
. robbery as an dccomplice. ' '

The sentencing wﬁn entered findings of fact and conclusions of law determining
Farnsworth was a persistent offender because h.c had previously committed two most serio
oﬁ'ensé. Amwy. thc court sentenced Farnsworth to life in prison with 1o possibility
parole. ';I'hc seatencing court also imposed legal financial obligations on the basis of a boilerp!
finding that Famsworth has an ability or likely future ability to pey. '

Farmnsworth appeals from his judgment and sentence.

| ANALYSIS

I SUFFICIENCY OF THE EVIDENCE

" Famsworth argues that the evidence is insufficient to support his. conviction s
mnu to first degree robbery. We agree. Considering all of the facts presented to the j
we conclude there is insufficient evidence of a direct, inherent, expicit, or implicit threat to ﬁpho d
a conviction for robbery. There is also insufficient evidence that Farnswarth agreed to pertici
in amy crime other o 8 theft fom a financial instituon, Accordingly, we bold that there
| insufficient evidence to support Farmswarth’s robbery conviction.

When a defendant challenges the sufficiency of the evidence supp'orting his conviction,
examine the record to decide whether any rational fact finder could have found that the §
* proved each element of the offense bey'!‘md a reasonsble doubt. State v. Green, 94 Wn.2d 216,
221, 616 P. 2d 628 (1980) (cmng Jackson . Virginia, 443 U.S. 307, 99 S. Ct. 2781, 61 L. Bd. {
560 (1979)) In & sufficiency of the ewdcnce challenge, the defendant admits fhe truth of all
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State’s evidence; therefore, we consider the evidcn(;e and all reasonable inferences from it in
| light most favorable to the State, State v, Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992)
Furﬂlér! duect evidence and circumstantial evidence are .equally reliable. State v. Delmarter, 94
Wn.2d 634, 638, 618 P.2d 99 (1980).

The term “robbery” is defined inRCW 9A.56.190.4

A person commits robbery when he or she unlawfully takes pcxsonal property from
the person of another or in his or her presénce against his or her will by the use or
threatened use of immediate force, violence, or fear of injury to that person or his .
or her property or the person or property of anyone. Such force or fear must be
used to obtain or retain possession of the property, or to prevent or overcome
resistance to the taking; in either of which cases the degree offorcc is immaterial.

(Empha.sls added).

A robbery conviction can be supported by cwdence of any threat that induces an owner
part with his p:oper;y.' State v. Handburgh, 119 Wn.2d 284, 263, 830 P.2d 641 (1992).
criminal codc defines a threat to include any direct or indirect commumcatlon of intent to
. bodxly injury, to damage property, or to physncally confine or restrain anothet pcrson. R
9A.04.110(28)(a)-(c).. Thus, when a rational fact finder could reasonably infer from the eviden
that a defendant’s note made an implied threat to a bank téllcr, the evidence is sufﬁcicnttoeslxb i
the-disputed element of xobbery. State v, Shcherenkov, 146 Wa: App: 619, 628-29, 191 P.3d %

© (2008).

4 The legislature amended RCW 9A.56.190 in 2011 to insert gender-neutral languagé. LAws OF |
2011, ch. 336, § 379. The amendment does not affect this analysis.
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Here, when viewing the. evidence in the light most favorable to the State, McFariand and
Farnsworth intended to steal money from a financial institution - The original plan involved
'Pamnsworth putting on a disguise, entering the financial institution, and presenting the teller with
& demand note. Farnsworth wrote the note, which said, “No die [sic] packs, no tracking devices,
put the money in the bag.” CP at 34. However, when it came time to execute the plan, McFarlend|
became frustrated with Farnsworth. As a result, McFarland wore the disguise, entered the bazk,.
and made the demand. The teller became frightcred and banded money to McFarland, He then
exited the bank and entered the vehicle driven by Farsworth. ' |

The present circumstances differ from Shcherenkov, 146 Wn. App. 619, and State v,

Callirmvorth,. 90 Wn. App. 546, 966 P.2d 905 (1997). In Shcherenkov, this court found
evidence sufficient to support convictions following four bank robberics where no force
violence was used. 146 Wn. App at 622, In thwee of the robberics, the robber passod each b
teler a note that stated in part, “This is a robbery.” Sheherenkov, 146 Wa. App. at 622-23. Inthd
fourth, the robber’s note stated in its entirety, “Plaf:e $4,000 in an envelope.- Do not make any
sudden movements or actions. .Iwill' be watching you.” Shcherenkov, 146 Wn. App. at 629. The

" robber also kept his hand in his pocket, causing the tellers to believe he had a gun. Shchere
146 WiL App. at 622-23. This court held that a rational fact finder could reasonably infer that
‘of the four notes indirectly communicated a threat to use foros if the'teller failed to comply and
the robber insinuated he had a weapon by keeping his hind in his pocket. Shcherenkov, 146 Wil
App. at 628-29. )

$ The fact McFarland said t.hey were planning a “bank robbery” is melevant to our resolution gf
the case. It is a colloquialism similar to people saying their house was robbed when they reall]
. megnt it was burglarized. . ' oo
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Likewise, in Collinsworth, the court found the evidence sufficient to support robbery
convictions where a robber, in six separate incidents, verbally demanded cash from a bank teller,
without displaying a weapon or articulating an overt threat. 90 Wn. App. at 553-54, In three of
the robberies, the robber used a “direct,” “demanding,” or ‘;sui;)us” voice. Collinsworth, 90 Wn.
App. at 548-50. In two of them, the rol:;ba‘ told thc teller he “was serious™ after the teller failed to
immediately comply. Collinswarth, 90 Wn. App. at 548, 550. And, two of the tellers believed the
robber was armed although they did not actually see a weapon. Collinsworth, 90 Wn. App. at 549-
50. In all six incidents, the teller testified either to fecling personally threatened or to fearing for
the safety of others. Collinsworth, 90 Wa. App. st 548-51. And in four of the six incideats, the
teiler gave the robber money in accordance with a bank policy of compliance with such demands.
Collinsworth, 90 Wn. Aﬁ et 548-50.

Here, there is insufficient evidence for a masonablemu- of fact to find the State pmver{ '
beyond a reasonsble doubt that Farnsworth planned to communicate to thc teller an intent to use
. o threaten to use immediate force, violence, or fear of injury. McFarland simply handed over 4

note instructing the teller to “put the money in the bag” CP at 34, McFarland did ot i

- that he would take further action if the teller did not amply with the note’s instructions, Unlik
the tellers in Sheherenkov and Collinsworth who, based on the defendamnt’s actions, believed
robbers may have been armed, there is no such testimony here. And, in fac;t, there is no evidence _
¢that McFarland made threats or used violence. After teceiving the maney, he said, “Thank you.
9 RP 485. .

Contrary to the d,issent’.s argumem,.the facts of this case do not show even a slight thre.
. ‘ither implicit or explicit. The dissent fmplies a threat based on the victim’s reactions and not




43167-0-I1

defendant’s actions. Unquestionably and justiﬁaf:ly the victim was scared; however, there i
nothing in the record, directly or circumstantially, to support a reasonable trier of fact finding

beyond a reasonable doubt that McFarland made an implied threat to use force, violence, or

of injury to any person.
Ancther major distinguishing factor in this case from the preceding two cases is

. Famsworth acted as an accomplice, not a principal.
A person. may be liable for the acts of another if he or she is an accomplice. R
9A.08.020(1), (2)(c) A person is an acoomphce of another person in the commission of a
if, with knowledge that it will promote or facilitate the commission of the crime, hc or she uds
agrees 10 ud such other person mplanmng or comnntung it. RCW 9A.08.020(3).
“But, the_accomplice lisbilty statute has been construed to apply solely when 1
sccomplice acts with knowledge of the specific crime that is eveatually charged, rathier than wi
knowledge of a differéat crime or generalizéd knowledge, of criminal activity.™ State v, Holco
180 Wn. App. 583, 590, 321 P.3d 1288, review denied, 180 Wmid 1029 (2014); State v. Cromi
142 Wn.2d 568, 578-79, 14 P.3d 752 (2000); State v. Roberts, 142 Wn.2d 471, 512; 14 P.347
€2000). “And the required aid or agroement to aid the other person, must be ‘in planning
committing [the crime]).” Holcomb, 180 W App. at 590 (quoting RCW 9A.08.020(3)(a)(i).
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To convicta pcxson. of robbery as an accomplice, the State must prove at trial, amon'g other
" elements, that the accomplice knew that the principal inteided the use or threatened use of
immediate force, violence, or fear of injury in taking or retaining propmy.‘ RCW 9A.56.190.

There is no evidence that Farnsworth ever agreed to aid, abet, or encourage the commission,
of & crime that involved the use or threatened use of force, violence, or fear of injury. The dissent
lists evidence showing that McFarland and Farnsworth plam;ed to steal from the bank. Dissent &f

5-6. But the evidence does not show that the plan involved force or the threatened use of force]

We cannot say that when the plan merely calls for the principal to hand a “demqi:d note” to a tell
of a financial institution that a robbery occurs. . -

Farnsworth further argues that by implying a threat in this situation anf theft from
Wd institution would be a'robbery. We agree that a robbery conviction under these facts

§ Contrary to the dissent’s characterization of our position, we agree that the State need not prove
the defendant had specific. knowledge of every element. However, s an accomplice, the Statp
_must prove beyond a reasonsble doubt that Farnsworth aided or agreed to aid McFarland i
committing a specific ¢rime, namely, a robbery and not a théft. In addition,

" 'We adhere to the rule of [State v. Davis, 101 Wn.2d 654, 682 P.2d 883 (1984)] and
[State v. Rice, 102 Wn.2d 120, 683 P.2d 199 (1984)]: an accomplice need not have
knowledge of each element of the principal's crime in order to be convicted under
RCW 9A.08.020. General knowledge of “the crime’ is sufficient. Nevertheless,
knowledge by the accomplice that the principal intends to commit ‘a crime® does

. not impose strict liability for any and all offenses that follow. Such an interpretation
is contrary to the statute's plain language, its legislative history, and supporting case
law, :

koberts, 142 Wn.2d at 513.
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- would blur the line between theft and robbery.” We hold there is insufficient evidence to support
Famsworth’s robbery conviction.

Next, we consider the appropriate remedy. We z'ngy remand for sentencing on a stq

-

incladed offense where (1) the trial court instructed the jury on the lessér included offense and (2)
the jury necessarily considered the elements of the offense in finding the defendant guilty of
greater offense. State v. Green, 94 Wn.2d 216, 234-35, 616 P.2d 628 (1980). Here; the trial co
instructed the jury on the lesser included offense of first degree theft, The jury was instructed

]

" one of the elements of first degrée robbery is whether the defendant intended to commit theft ¢
the pmputy Accordingly, in finding Famsworth guilty of first degree robbery, the jury
necessarily considered the demlents of first degree theft. Therefore, we remand for sentencing op
the lesser included offense of first degres thoft.

Amajoﬁtyofmepaidwngdcm@mnoglymféngoingpmﬁonoftmsopinion‘ i
bepr'@mdin‘thc WashingtonAppellmRepor_ts'andﬂmmcremaindet shall be filed for public
* in accordance with RCW 2.06.040, itis so ordered.
ADDITIONAL FACTS

" McFarland explained s reasons for testifying. First, be did not like Famsworth “becs
he ‘was a freeloader™ who never contributed .to- expenses. 13 RP at‘1193. Second,.a rob
conviction would have been McFarland’s tlnrd sf:rike. resulting in a life sentence. B.y
McFarland boped to convince the State to drop some of the charges against him. If McFarland]s

testitnony complied with an agreement he made with the State, he would receive an 8- to lo-yeT.r

TIf the legisiature wants to dcﬁnc all thcﬁs from ﬁnancml msuhrnons as robbenw, 1tmay act
accordingly. It has not dome so. , . . ,




. convictions for theft and possession of stolen property, The trial court rejected this evidence under
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sentence. Third, McFarland wes angry at Famsworth for writing & statement for the-police;
because McFarland only learned of Farnsworth's statement through discovery, he believed
Pamnsworth was setting him up to take the fall alone, Fourth, Famsworth acted rudely towards
McFarland while they were both at Western State Hospital awaiting trial.

To cross-examine McFarland, Farnsworth sought to admit McFarland’s statement on plea
of guilty. The trial court excluded the sta!cmmtt:mda'Etho& ruling that it was confusmg,
ﬁisleadh:g, and irrelevant. Farnsworth also attempted to offer evidence of McFarlgnd’s prion

ER 609.

The State called one of its police detectives, who is also & forensic handwriting expert, to
w about whether Farmnsworth wrote ths note giveﬁ to the teller. The trial court ordered
Farnsworth to provide a handwriting sample. The detective testified that Farnsworth refused tq
provide a handwriting sample or talk to the detective, except to complain that he hadno't received

Throughout the trisl, Farnsworth sat in & wooden chair while the attomeys sat in leathey
chairs with wheels. Famsworth objected, and coﬁrtroom securi'ty personnel explained that they

preferred to have defendants it in wooden chairs, to prevent them. from “get{ting] the jump an
becomling] a security issue for all of us” RP (Oct. 12, 2011) at 9. The trial court
Farnsworth’s objection and explained that the chair was not conspicuous and did not signifg

in the way that handcuffs or shackles do. The trial court offered to give Farnsworth’s counsel
woodm_cha.ir; but counsel declined.

10
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I  CUMULATIVEERROR
In his supplementa! brief, Farnsworth argues that the cumulative effect of numerous error$
deprived him of the right to a fair trial. We disagree.

The cumulative error doctrine warrants reversal of a dcfendant’s conviction where

combined effect” of several errors deprived the defmdant of a fair tnal even though no
standing alone would werrant reversal, State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (200
(citing State v. Coe, 101 Wn.2d 772, 789, 684 P.2d 668 (1984)). When applying the cumulativ
error doctrine, we consider exrors connnittedbythctﬁalcomtnswellasinstanoesof;nisco
t':y other puﬁcipants, such as prosecutors or witnesses. See Greiff, 141 Wﬁ.2d at 929 (collecti
cases); State v. Venegas, 155 Wn. App. 507, 520, 228 P.3d 813 (2010).
A.  Claimed Tvial Errors |
Famsworth argues that he was deprived of a fair trial by the cumulative eﬂ:‘ect ofs
clmmed errors: (1) the‘tml court remsod to admit McFarland’s plea agreement into mdcnce @)
| the trial court refused Farnsworth’s request to introduce evidence of McFarland’s prior conwcuatrs
for crimes of dishonesty; (3) the prosecutor’s opening statement contained a prejudicial assertiqn
that was not supported by the testimony elicited at trial; (4) McFarhﬁd testified to Farnsworth|s

rude conduct toward him when they encountered cach otber at Western State Héspim] before
trial; (5) the trial court violated Farnsworth’s nght to remain sﬂent by admitting testimony of
statements he made to adctecuvc while mfusmg to give a handwriting 'sample; and (6) the txi
court violated Farnsworth’s presumption of innocence by reqmnng him to sit in-a hard w
chair in the courtroom. We hold that only one fr;'or oocurred, whea the trial courtrefused to

evidence 6f McFarland’s prior conyiction for theft.

P9 O
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Forthe most part, Farnsworth claims that the trial court made cn:oneous evidentiary rulin;
We review evidentiary rulings for an abuse of discretion. State v. Darden, 145 Wn.2d 612, 61
41 P.3d 1189 (2002). A trial court abuses its discretion when its decision is manifest]
unreasonable, based on untenable grounds, or made for untenable reasons. Darden, 145 Wn.2d
619. A trial court necessarily abuses its discretion when basing its ruling on an error of law, Stazh
v. Quismundo, 164 Wn.2d 499, 504, 192 P.3d 342 (2008). '
1 . Cross-Examination on McFarland s Plea Agreem ent
Famsworth first claims that the trial court erred by excludmg McF: arland s plea agrecment

and thus preventing Famsworth from meanmgfully cross-exammmg McFariand., We disagree.

A defendant’s constitutional right to be confronted with the witnesses against him inch

the opportunity to impeach the Statz’f; witnesses on cross-examination. Davis v. Alaska, 415 U. .
308, 316-17, 94 8. Ct. 1105, 39 L. Ed. 2d 347 (1974). Accordingly, a defendant is entitled to
opportunity “to étpose to the jury the facts ﬁ<;m which jurors, as the sole triers of fact
' credxbmty, could appropriately draw inferences relahng to the reliability of the wnness D
415 U.s. at 318. . |

However, the scope of cross-examination s limited by general considerations of relcvanct.
Darden, 145 Wn.2d at 621 (citing ER 401 and 403). To be admissible, cviden};e must be relevagt:
it mx;st have any tendency to make the existence of any fact in consequence more probable or |
;;robable ER 401, 402. But relevant evidence may be cxcluded if its probatwe value [is
substantmlly outweighed by the dangu- of unfair pmjudxce, confnsmn of the issues, or mlslead.\lxg
the jury. ER 403.
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Farnsworth sought to admit McFarland’s statement on plea of guilty, which contradicted
McFarland’s testimony of his own understanding of the terms of lns piea agreeﬁmnt. -On W
examination, McFarland testified that he was facmg 2 robbery charge, which would have counted
8s a third strike resulting in a life seatence without possibility of release. McFariand understood
ihat ifhe performed the terms of his plea agreement, his sentende would instead be only 8- to 10f

years. However, McFarland’s statement on plea of guilty included pleas to both robbery and thef{

Outside the presence of the jury, the State and McFarland’s attomey ‘concurred
- McF arland"s testimony wMy stated the end result qf the plea agreement, but nc;t its mec}.mni .
In light of the explanation of the plea sgreement, the trial court excluded McFarland's sta

on plea of guilty agreement under ER 401 and 403, ruling that it was confusing, misleading,
Contrery to Farnsworth's claim, the jury was fully informed that McFarland necded t
perform his obligations by testifying against Farnsworth in order to receive an 8- to 10-year
 sentence. Thus, the jury was aware of facts from which it could infer that Famsworth was biasell
end not credible, See DM, 415U0.S. at 318. The trial coﬁt's‘,exclusion_of Mcfarla’nd’s statemenjt
.on plea of guilty did not prevent Farnsworth from meaningfully crosg-cxamining Farnsworth.
Th'ﬂ'_ei_'ore, this claim of evidentiary emvor fails. ' . -

13.
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2. Evidence of McFarland's Prior Crimes of Dishonesty
Farnsworth next argues tha the trial court erred by excluding evidence that MeFarland had
previously been- convicted of two crimes of dishonesty: theft and possession of stolen property.
We agree only as to McFulancfs theft conviction.
Under ER 609, evidence that a witness previously committed a crime of dishonesty can b
admissible for Wmt purposes. State v. Jones, 101 Wn.2d 113, 117, 677 P.3d 131 (1984)
overruled o other grounds by State v. Brown, 111 Wn.2d 124, 761 P24 588 (1988). In general
evidence of a prior conviction is admissible if (1) the crime was punishable by more than one yeat
in prison and the court determines that its probative value outweighs the ‘prejudice to the party
against whom the cvidence i3 offered ar (2) the cime involved dishonesty o false statement. 2
609(a).
a.  Thep Conviction }
 Famsworts offered cvidence of McFarland's 2005 misdemeanor theft comviction,
" " punishable l;y not 'more than onc ycar The trial court mu-pretedER 609(a) to meanthatpnot -
conviction evidence is admissible only if the conviction was punishable by more then one yeax# ,
thus, it rejected the evidence even though theft was a crime of dishonesty. But the trial cour't’s.
iﬁtcrpn’etaﬁon was clear emor. Evidence of a prior crime of dishonesty is “automatically
admissible” whether or not it was punishable by more than one year. Jones, 101 Wﬁ.zd at117.
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b. Convictions for Possemon of Stolen Property

: Famsworth also offered evidence that McFarland had been convicted in 1987, 1988, an
1989 of felony pogsession qf stolen property. The tria] court refused this evidence because mo:
han, 10 years had elapsed since the cud of MoFarland's term of confinement for those crimes,
t'rial tourt did not err.

ER 609(a)’s general rule of admissibility is subject to a time limjt. Under ER 609(b ]
evidence of a prior conviction is not admissible when 10 years have elapsed since the date of '
conviction or the witness’s release from confinement, whichever i{s later—*“unless the co
determines, in the mterests of justice, that the probative value of the conviction supported b
specific facts and circumstances substantially outweighs its prejudicial effect.”

Famsworth argues that the 10-year time period should have been tolled from 1990 to 2003,
- the period when McFarland was confined for a number of offenses including possession of stoleh
property and kidnapping. We disagree. '

When ‘a witness had been convicted of multiple crimes; the 10-year time limit is judgg

=

scparately for each offense. State v. Russell, 104 Wn. App. 422, 432, 16 P.3d 664 (2001).

Famsworth’s trial counsel conceded that more than 10 years had clapsed between the time
McFarland finished serving his time for the possession of stolen property offenses and the time of
Farnsworth’s trisl. Therefore, M;:Farland's possession of étolen;nbpaty convictions were outsi
ER 609(b)’§ l.O-yeu time limit, The trial court did not err by refusing to admit them. -
Farnsworth further hrgues that the trial court erred by failing to determine whether the
pmbanve valuc of McFarland’s convictions substanuaﬂy outwclghed thelr prejudicial eﬁ‘ect. But

ER 609(b) requires the trial court to make that determination only 1f1t admlm the evidence in ﬂ:e ‘
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 interests of justice. Because the trial court excluded the evidence as outside the time limit]
Famsworth's argument fails.

3. Prosecutor's Opening Statement

Next, Farnsworth claims that the prosecutor improperly asserted during opening
thst the evidence would show Famsworth had used a'wig snd sunglasses in two prior robbeics
committed. Farnsworth claims the assertion was improper because (1) the trial court emred
ruling before the trial that such evidence would be admissible and (2) the State failed to el
evidence supporting it. We disagree.

First, the pretrial ruling was not erroncous, Under ER 404(b), cvidence of prior acts i nat
admissible to show that & person acted in conformity with .his character,  State ¥,

Everybodytalksabout, 145 Wn.24 456, 466, 39 P.3d 294 (2002), However, evidence of prior
may be admissible for other purposes. ER 464(b)‘. State v. Foxhoven, 161 Wn.2d 168, 175, 1
P.3d 786 (2007). ER 404(b) blocks the State fram suggesting that the defendant is guilty
h;e is “a criminal-type person,” but it does not deprive the State of relevant cvidence necessery
establish an element of its case. Foxhoven, !.61 Wn2d at 175,

Before admitting evidence of a prior act, the trial court must (1) find by a prep
of the evidence that the prior act occurred, (2) idemtify the purpose for which the evideace

offered, (3) determine whether the evidence is relevant to prove an element of the charged offense,
and (4) weigh the probative value of the evidence against its prejudicial cffect. State v, Thang,
145 Wn.2d 630, 642, 41 P.3d 1159 aoozj. ‘Here the trial court (1) found by a preponderance of
the evidence that Farnsworth committed two prior robberies while wcanng a wig and sunglas \
(2) determined that the evidence was offercd to shiow Famsworti's knowledge of McFarland's
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intentions when entering the credit union, (3) found that Farnsworth's knowledge was relevant t9 |

the issue of whetﬁet he was McFarland's accomplice, and (4) determined that, because F:
denied knowing that McFarland was going to rob the credit union, the evidence was highl
probative of Famsworth’s knowledge, to a degree that outweighed the prejudicial effect
. suggesting tat Parnswarth i & bad guy.” 4 RP st 160, Thus, the trial courtallowed the State
' oﬁ'a ewdeuce of Faxrnsworth’s two prior robberies. ‘

In challenging this ruling, Famsworth argues that the probauwvalue was minimal and the
prejudicial effect was great, But Farnsworth does not explain how the trial court’s ruling was ap
. dbuse of its discretion. Darden, 145 Wn.2d at 619. l'l;etcfom, the ruling was not error.

' Second, the prosecutor did not improperly mention the two pﬁor robberies during
State’s opening. A prosecutor’s opening statement may anhmpaxe what the evidence will show,
salongasmeprosecmorhaéagood.faith beﬁeftﬁaxmwhevidencewillbepmduoedattrial. St
v. Campbell, 103 Wn.2d 1, 15-16, 691 P.2d 929 (1984) The defendant bears the burden ﬂf
showing that the prosecutor acted in bad faith. Campbell, 103 Wn.2d at 16. Because Famswanf!
never claimed that the prosscutor acted in bad faith, this argument fails. '

4. Famsworth’s Rude Conduct -

_ Famsworth next argues that the trial court violated ER 404(b) by allowing McFarland
testify about Famsworth's rude conduct towerds him while they both were held at Westem
Hospital aweiting trial.. -During the encounter, Pamsworth “flipped [McPerland] the birdl;
removed his own pants and “grabbed his private parts”; said, “‘Suck on these you son of a bitch™l’";

and called McFarland a “stool pigeon.” 15 RP at 1430. We reject Farnsworth's argument.

17
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Here, the tnnl .court did not violate ER 404(b) because it did not admit évidence of
Fermsworti's rude conduct to show that Femsworth scted in conformity with his charactr,
Foxhoven, 161 Wn2d at 175. Instead, the trial court admitted this evidence because it was
broyaﬁvc of McFarland’s @oﬁves for testifying agamst Famsworth. ' Farnsworth claims that the
" State “overstated” the probative value of the evidence for this purpose, but he fails to explam how/|.

the trial court’s ruling was an abuse of discretion. This argument fails.
5. Farnsworth's Right to Remain Silent .

Farnsworth further claims that his constitutional right to remain silent was violated by the

admission of statements he made to a detective while refusing to comply‘!wim a court order to

provide 8 handwriting exemplar. We disagree.

Famsworth concedes that evidence of a defendant’s refusal to comply with a court order
10 obtain information may be admissible, Schmerber v. California, 384 U.S. 757, 763-64, 86 §
_.Ct. 1826, 16 L. Ed. 2d 908 (1966). But he argues that the detective improperly testified to
' FM'S statements that went beyond the mere act of refusal. .Acqording to Farnsworth, these
additional statements were p;cjudicial because they portrayed Famsworth ds “uncooperative and
t.roublmme'."’ Supp. Br. of Appellant at 27, o . .

 But as the State asserts, Famsworth did not object below to the detective’s testimony of
this ground. 'Ihcmfgre, Femsworth cannot predicate a claim <.)f error on this ground. ER 103(g). -
Moreover, Famnsworth fails to explain bow his right to xemam silent was violated. This argument
gl
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6. Presumption of Innocence

Lastly, Farnsworth claims that the trial court destroyed the presumpﬁ;m of innoccncl
because during the trial Famsworth sat in “a hard wooden cheir,” whil'ethe attorneys satin“paddcﬂ.
black leather chairs wiﬁl wheels.” Supp. Br. of Appellant at 28. We disagree.

A court violates the presumption of innocence if a criminal defendant lacks
.appearance, dignity, and sclf-respect of a free dnd innocent man.” State v. Finch, 137 Wn.2d 79
' 844,975 P.2d_ 967 (1999). In the jury’s presence, it may be improper to “single outa de'fendant
a particularly dangerous or guilty person.” Finch, 137 Wn.2d at 845. Because a wooden
does not .idéntify a dangerous or guilty persdn, this argument fails.

B.  The Cumulativé Error Doctrine Does Not Warrart Reversal Here

Cumulative error warrants reversl of a conviction when the defendant was denied a fa
trial. Grelff; 141 Wn.2d at 929. A defendant wes denied a fair trial if, considering the tnals:t
scope, the combined effect of the exrors materially aﬁ‘ccted the trial’s outcome. See State V.
* Russell, 125 Wi.2d 24, 94,882 P.2d 747 (1994). Thus a defendani is more likely to be prejudiced .
by the effect of cumulative erors where the ‘case against the defendint is weal United States .
Frederick, 78 F.3d 1370, 1381 (9th Cir. 1996). But the mnnm;ﬁve_ error doctrine does not wma:l[n
reversal when a trial has few errors with little or no impact on the outcome. State v. Weber, 199

Wn.2d 252, 279, 149 P.3d 646 (2006).

As explained above, the trial here included only one error: the exclusion of evidence
McFarland had been convicted of misdemeanor theft under ER 609(a). Farnswaorth does noter
that this error, standing alone, deprived him of a fair trial or materially affected the trial's outcorde,

ca

Thus, his cumulative error argument fails, =~ .
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Moreover, .the lone @r was harmless. On direct examination, McFarland admitted M
he engaged in “hustling” to support his heroin addiction. 13 RP at 1204-05. McFarland elaborated
that he did “[w]hat they call ‘boosting,” shoplifting, busting meat, stuff like this, And stole things]
-s'old them. Different things, you know. It was anything that you could do to where we could coms
up with enough money to geta [heroin] fix to get well.” 13 RP at 1205, McFarland further testified
that he had previously been convicted of first degree burglary and first degree robbery. Given
McFarland’s admitted stealing and conyictions, evidence of his theft conviction would have bocﬁ
merely cumulative on the issue of McFarland’s character for truthfulness,

0.  COMPARABILITY OF FOREIGN CONVICTION TO A MOST SERIOUS OFFENSE

Farnsworth next chaﬂmées his sentence as a persistent offender, Because we vacate hif |
first degree robbery conviction and first degree tﬁeft is not a most serious offense under
persistent offender act, Farnsworth is no longer subject to sentencing as a persistent pﬁ‘mdcq.
RCW 9.94A.030(32); RCW 9A.56.030(2). Therefore, we do not reach this issue.
OL ° LEGAL FINANCIAL OBLIGATIONS | |

In his pro se statement of addmonal grounds, Farnsworth relies on State v. Bertrand, 165
" Wa App 393, 267 P.3d 511, review denied, 175 Wn.2d 1014 (2012), to argue the record fiils th
support the trial court’s boilerplate ﬁndmg of his ability to pay hJs legal financial p'bli.gaﬁ 3. _

Because he did not object in the trial court, Farnsworth failed to preserve this argument for review/?

% In addition, Farnsworth claims that the trial court’s boﬂexplate finding “violates his equal
protection rights becanse he is disabled and unable to pay." SAG at 13. But Farnsworth cites o
authority to support his equal protection claim. Therefore we do not consider it. Cowxche Canygn
Comervancy v. Bosley, 118 Wn.2d 801, 828 P.2d 549 (1992). .
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We recently decided that, under RAP 2.5(a), a defendant is not eatitled to challenge for th
first time on appeal the imposition of legal financial obligations on the basis of a boilerp
finding. State v. Blazina, 174 Wn. App. 906,911, 301 P.3d 492, review granted, 178 Wn.2d 101
(2013). We follow our decision in Blazina' and decline to consider Farnsworth's argument.

. ~ We affirm in pert, vacate Farnsworth’s robbery conviction, and remand for the trial court

Sl T

Melnick .

I concur:
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. WORSWICK, J . (dissenting in part) — The majority holds that, as a matter of law, a perso
does not commit & robbery when be obtains money by entering 2 bank wearing a disguise
handing a bank teller a note demanding the unconditional surrendex of n;oney to which he has
.conccivable.claim. I respectfully dlsagree _

| I would bold that sufficient evidence supports Charles Farnsworth's robbery conviotio,

Because I would affirm this conviction, I would also reach Farnsworth’s challenge to his sentency

L4 4

L1

as a persistent offender. But I agree with the majority. as to all other issues decided in thy
* unpublished portion of its opiriion. '

The majority states the correct rules governing our review of Farnsworth’s sufficieacy

the evidence claim. We must decide whether any rational trier of faét could have foimd that
State proved each element of robbery beyond a reasonable dowbt, State v Green, 94 Wn.2421
221-22, 616 P.2d 628 (1980). By making this c!aim, Famsworth has admitted the truth of all
State’s evidence, and we must draw all reasonable inferences in the light most favorable to
State. State v, Salinas, 119 Wa.2d 192, 201, 829 P.2d 1068 (1952); Circumnstantial evidence a
direct evidence arc equally reliable. State v.-Delmarter, 94 Wn.2d 634, 638, 618 P.24 99 (1980).

Howcv;'er, the majority misapplies these rules in deciding that there was insufficient progf
of (1) a threat communicated b.y Donald McFarland and (2) Famsworth's complicity, whi
requires his knowledge that his actions would promote or facilitate McFarland’s robbery, In gy
opinion, a mﬁo@ trier of fact could conclude bey;md a reasonable doubt that the State prov

both issues.
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A Thweat ‘
Before examining the evidence of McFarland's threat, it is necessary to address thd
gzajority’s concern that the elements of robbery could be interpreted too broadly. The majority

" asserts that “4 robbery conviction under these facts would blur the Line between theft and robbery.t
Majority a1 8-9, '
A recitation of the elements of theft and robbery shows that this concern is unfounded. A
defendant commits theft when he wrongfully takes property from another person with intent \‘J?
deprive the person of the property. - RCW 9A.56.020(1)Xa). In contrast, a defendant commith
robbery when he unlawfully takes property from another person against the person’s will “by the
use or threatened use -of immediate force, viol?nce, or fear of infury.” Former RéW 9A.56.19 J.
" (1975) (cmphasis added).
Thuswhcnany*&xreat “‘no matter how shght"——mduccs a person to part with his property,

a robbery has occurred. State v. Handburgh, 119 Wn.2d 284, 293, 830 P.2d 641 (1992). F

' RCW 9A.04.110(27)(d) (2007) defies a threat to inchude amy direct or indirect communication gf
mtemmcansebodﬂylmurytothepcrsonﬂmeamnedortomyoﬂlerperson. As the majori
recogmzw, a threat may be 1mphcd or explicit. State v. Shcherenkav 146 Wo. App. 619, 628-2
191 P.3d 99 (2008). |
" Because McFarland did not make an explicit threat, the issue here is whethcr McFar
obtained money from the @u by making an Wlied threat to use force, violence, or fear of inj
I agree with the majority that the evidence is sufficient to establish this element of robbery
Dit shows a defendant gave a note to a bank teller and (2) a rational trier of fact could reasonably

infer that the note implied & thmt. Shcherenkov, 146 Wn. App at 628-29




43167-0-I1

1 disagree, hbowever, with the majority’s conclusion that it is unreasonable for any rationa}
trier of fact to infer a threat here, McFarland gave the teller a note stating, ‘“No die packs, ng
tracking 4evices, put the money in the bag.” Clerk’s Papers at 3;4. This is a naked demand for

money, unsupported by any claim of right. Iagree with-Division One of this court that it is

reasonable for a rational trier of fact to infer that such a demand is “fraught with the implicit
to use force.™ State v. Collinsworth, 90 Wr. App. 546, 553, 966 P.2d 905 (1997) (per curiam.
Indeed, without the implicit threat to use force, it is difficult 0 imagine why the teller wo
comply with the not;’s demand for money. _ |
Nonetheless, Farnsworth asse.rts that the teller gave McFarland money simply because &
‘ was the credit union’s policy to comply with any n'éte’s demand—not because McFarland made 4

threat, But the teller's testimony ‘contndicts this assertion. The teller complied becanse sh

A4

"“didn’t want anybody else to get harmed, and [she] didn’t know what he was capable of doing.

-

9 Report of Proceedmgs (RP) at 486. Moreover, because the policy allowed a robber to “get oy
" as quick as possible so nobody else can get harmed,” the policy itself recognized that a naked
_demand for the bank’s money conveys a threat of violence. 9 RP at 486.

Further, under the circumstances in which McParland delivered the note, it is all the moﬁ:
reasonable to infer that McFarland communicated  threat, As soon as McFarland entered the

: credituni&n,thetellerbccame suspiciousbecmsehcwuwcan'ﬁg a wig and dark sunglasses while

“looking around acting all fidgety.” 9 RP at 477. When McFarland approached the teller at
counter, he kept his arms crossed and leaned over the counter “[plast [her] comfort zone.™ 9

at 480. Viewed in the light most fa\"omble to the State, testimony that 2 man in disguise made
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implied threat of vmlence 9

_ offact could have found the essential clements of the crime beyond a reasonable doubt.”” Green,

teller physically uncomfortable bolsters the reasonable inference that the man communicated an

In addition, the majority’s analysis is flawed in one important respect when it dmtmgmsh%
this case from Shcherenkov, 146 Wa. App. 619, and Collmsworth 90 Wn. App. 546.. The majority
considers only the direct evidence, without drawing any inferences from it. But we are required
to draw all reasonable mfm:nccsmtbe State’s favor and to conmderduoctandc:rcmnmnnﬂ
evidence equally reliable. Salinas, 119 Wn.2d at 201; Delmarter, 94 Wn.2d at 638,

" Lastly, I note that the majority's analysis of the evidence in this case omits substantivg

analysis regarding the conclusions that a rational trier of fact could form. . This omission matters

because the sufficiency of the evidence inquiry is limited to protecting the constitutional
of proof beyond a reasonsble doubt. Green, 94 Wn.2d at 221, Thus we are not to weigh th

evi'dcpee to decide what we believe it proved; instead we must decide whether “*any rational

94 Wn.2d at 221-22 (quoting Jackson . Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 61-L. Ed. 24
560 (1979)). 'Because I would hold that a rational trier of fact could find beyond a reasomblL
doubt that Mcfarland communicated an implied threat, I would affirm Famsworth’s robbdy

conviction.

3 The majority acknowledges that the teller was “justifiably” scared. Majority at 7.
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" a“bank robbery’ is irrelevent to our resolution of the case.” Majority at 5 n.5. We are required tg

Wn2d at 221. And McFarland’s testimony about the plans he made with Farnsworth is clearly

'P.2d 883 (1984), and State v. Rice, 102 Wn.2d 120, 683 P.2d 199 (1984) Roberts, 142 Wn.2d
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B.  Complicity

The majority further decides that the evidence is insufficient to show that Farnsworth was
an accomplice to Mcl"-‘arland’é robbery. As an initial matter, I note that neither party raised or .
briefed this issue. In addition, I disagree with the majority’s analysis.

A defendant is liable as an accomplice for another pcrsoﬁ's crime if the defendant (1)
‘;[a]ids or agrees 1o aid such other person in planning or committing it”'and (2) has “knowledgs
hat it will promote dr facilitate the commission of the crime.” .RCW 9A.08.020(3)(s)(&).
Complicity requires merely general knowledge of the principal’s crime, not actual knowledge _oi
each specific element. State v. Roberts, 142 Wn.2d 471, 513, 14 P.3d 713 (2000).1° But thd '

majority ignores this rule in concluding that the evidence is insufficient to show that Farnswo
knew McFarland would use or threaten to use force, violence; or fear of injury.
- I d{sagree with the majority’s assertion that *{t]he fact McFarland said they were p.

examine the evidence in the record when we comﬁdcr the sufficiency of the evidence. -Green, 94

relevant to Famsworth’s geoeral knowledge of McFarland’s crime, . See Robérts, 142 Wn.2d aT

513,

© The majority reads Roberts as standmg for an extirely d1ﬁ'e:rcnt proposmon that the State m
show the accomplice’s knowledge of each element of the principal’s crime. But Roberts expressl
rejected this proposition; instead, it adhered to the tules of State v. Davis, 101 Wn.2d 654, 68

511-13.
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" Famsworth consumed heroin without paying for it. According to McFarland, FarnswortH

: éxplained his inability to pay by repeatedly saying, “Well, if I had a gun, I'd do & n‘)bbcry, I'd dq

The evidence here is more than sufficient to prove Famsworth’s complicity. McFarland
testified that he had been struggling for months to pay for heroin and living expenses, whild

& robbery, I'd do & robbery.” 13 RP at 1201, Although McFarland believed Famsworth
m;rely boasting, Farnsworth bought a wig and remarked, “[A]l I peed is a gun.” 13 RP at 1237

.Bvemmlly McFarland became so desperate that be began listening to Famsworth an
agreed to help him “do the robbery.” 13 RP at 1207. Together, Famsworth and McFarland
two banks before choosing the one to rob.

The initial plan called for McFerland to drive and for Fernsworth to commit the robbery
“[b]ecanse it was his deal. He was'the one always talking about the robbery.” 13 RP at 1207. But
on the day of the robbery, McFariand's brother forbade him from driving because he was top
drunk; Parnsworth drove instead.

At one poin't,'MéFarlaﬁd and’ Farnsworth planned to use a bicycle to fiee the b
Farnsworth tested 'mcbicyclc by riding it .ou.t of McFarland’s sight, and when Farnsworth
t.he bike was broken. Although McFarland understood that Famsworth would rob the
Farnsworth repeatedly backed out by making excuses for not going into the bank. B
Farnsworth was “an expert at :qsing people,” McFarland suspected that Famsworth may haye
inteationally broken the bicycle sud backed out so that McFagland would become frustrated
perform the robbery himself. 13 RP at 1230, | |
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 Fed up with Farnsworth's “hem and hawing,” McFarland grabbed the wig, put it on, an

decided to rob the bank hunself. 13 RP at 1233. Famsworth helped by adjustmg the wig
McFarland’s head before McFarland entered the bank to rob it.
 Viewed in the light most favorable to the State, this evidence shows that (1) F

gided McFariand in planning and committing the bank robbery and (2) Farnsworth had g
knowledge that his acﬁoﬁs would promote or facilitate this crime. See RCW 9A.08.020(3)(a)(ii);
Roberts, 142 Wn.2d at 513. Therefore the evidence is sufficient to prove Farnsworth’s complicity.

" Even if the State were required to prove that Fansworth had specific knowledge of eac
element of McFarland's tobbery, ss the majority suggests, T would find the evidence
sufficient. Farnsworth wrote the note that McFarland ultimately handed to the teller. As explained
above, I would hold that a rational trier of fact could reasona?ly infer that the note commumcatcd
an implied threat. I would also hold that a rational trier of fact could conclude beyond 2 reasonab
tdoubt that Farnsworth knew that writing the note would promote or facilitate the implied
that McParland communicated by delivering the note to the teller. -

I'would affirm Famsworth’s robbery conviction and reach the sentencing issues.

-
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