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ARGUMENT

The State has filed a Motion on the Merits pursuant to RAP18.14

(e)(1). RAP18.14 (e)(1) provides:

A motion on the merits to affirm will be granted
in whole or in part if the appeal or any part
thereof is to be determined clearly without mer-
it. In making these determinations, the judge or
commissioner will consider all relevant factors
including whether the issues on review (a) are
clearly controlled by settled law, (b) are factual
and supported by the evidence, or (c) are mat-
ters of judicial discretion and the decision was
clearly within the discretion of the trial court or
administrative agency.

Initially, RAP18.14 (e)(1)(c) has no application to Mr. Castillo’s
case. The determination of the presence of domestic violence (DV) is not a
matter of judicial discretion. Factual predicates are required to support the
imposition of a DV tag. There are no facts contained in the record to sup-
port its imposition other than the existence of a no-contact order.

The existence of that no-contact order that comes into play based
upon the statutory definitions involved. As argued in the original brief,
RCW 9.94A.030(20) incorporates RCW 10.99.020(5) and RCW

26.50.010(1) into the definition of “domestic violence.”



These three statutes are of importance due to the Legislature’s en-
actment of Laws of 2010, Ch. 274, Sec. 101. Legislative intent was to
“identify violent perpetrators of domestic violence and hold them account-
able.”

No fact presented to the sentencing court indicates that Mr. Cas-
tillo was a “violent perpetrator of domestic violence.”

Thus, it is readily apparent that RAP18.14 (e)(1)(b) forms no basis
for a motion on the merits.

Finally, the caselaw in this area remains unsettled. Mr. Castillo
agrees that the issue is one of statutory construction. However, no court
has yet interpreted RCW 9.94A.030(20) since its amendment.

The cases cited by the State in its motion are inapplicable. They do
not involve any interpretation of the statutory language in question.

Shepardization of the three statutes does not reveal any caselaw
pertaining to the issue pending before the Court.

The State’s assertion that RCW 26.50.010 has no application to the
provisions of Chapter 10.99 RCW ignores the clear language of RCW
9.94.030(20). Chapter 9.94A RCW is the Sentencing Reform Act of 1981
(SRA). The SRA is applicable to criminal proceedings. The Legislature
saw fit to include the definition of domestic violence contained in RCW

26.50.010 is its enactment of Laws of 2010, Ch. 274, Sec. 101.



The State’s reliance upon the Attorney General’s 2009 proposal is
also misplaced. The proposal was based upon relationship issues between
an alleged victim and a perpetrator as set forth in RCW 10.99.020 “or”
RCW 26.50.110. It did not relate to the definition adopted by the Legisla-
ture under RCW 9.94A.030(20).

Mr. Castillo asserts that the interpretation of the word “and,” as
contained in RCW 9.94A.030(20), is an issue of first impression in the
State of Washington. As such, the State’s Motion of the Merits should be
denied.

Mr. Castillo otherwise relies upon the argument contained in his

original brief and requests that the State’s motion be denied.

DATED this day of June, 2014.

Respectfully submitted,

s/ Dennis W. Morgan
DENNIS W. MORGAN WSBA #5286
Attorney for Defendant/Appellant
P.O. Box 1019
Republic, Washington 99166
(509) 775-0777
(509) 775-0776
nodblspk@rcabletv.com
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