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A. IDENITIY OF PETITIONER 

I, Anthonv L. 11J.L:n,SL·., a pco sc rc:ltionec, ,,sho his Cmrt to <iC:.cpt 

Part !\ or t11is :x:tition. 

B. COURT OF APPEALS DECISION 

C. ISSUES PRESENTED FOR REVIEW 

1. Gn a RCi 1C. i'3.li0 rnc,tiou, ::o.1.ouL. <.1 tL"Ld. CJL.ct ,~;rescu:~: th:;t 
:ce::;ults •.iot:Jd be E::1v0c.::bL: ;:tn( L!:..,sur .. c )\.\ :c;:~suJt::_; nDs cel;ionstr._;tec 
L1(~ r:icfeudant 1 s Lli10Ct::n::e Oi1 a t::u:ce 'Xo,;ablc t :<<!l CJOt b<,sis'i If so, 

• . (' .. ' 1 ·1 I' . . l'' ~':1:--; tne .__.ourt ut 11ppect ::; ere :oy liOt w c UF', to Uwt stz;[ir:a:cc! 

L. (';(~ D :_{(_::1
,} 1U./'~.li(U uio~.ic~n, i..f t'l1c S!=~.te 1 .s forLI1Sic evic~encc is no\·~ 

precLii,C:C fcrvo..:·o .. L..:· tu < Ciefcndcult, \;ot!ci ~~ e~tV·.)r<:LL~ .:e::::,ilt iu:::.J.\,c'C . 
. :i fctVO..'cble vie\.J of :til the :_:vi;.ence7 If ,,o. c'c·cs f:.v·ur<.:t'1e 
c,::·~.ult Sl'j·l::oL·t :11 i11::'-:.ccn-.::e ... cief.:::n·'tcnt'~ 2,1.!ilt'? w;n ::,·i(: t>\e 
Court uf 1\l)<.:::ais .;:;n· foL· t10lciitY:; othec.;L::~e'l 

-· CJn <J ~~,_:· ... : W./2.170 mutiur,, if forc1si:: l.:vic:~nc.c 
tik ';L,, .. L'. of [ llHe cill( claiLiec! only to ,~,2 t.1..:• 
.wulcl a favo1.·:~ble l.H.t\ re.::clt L'efutL: t~i:. -.::lait: '? 
CuLrt of ·"''·.'!"':<h d";· for ne:ldit;~ ·jL1;;:.:.:./isc? 

. . l . 
VlCt.J.L,S i) ou::, 
J
. ~ . . 
.t :·.:J, ClC' tno:: 

1+. :Jn ~; ~~~ . .: H .• 7.:::.1/0 tnotio,l, b tiLCe ~i '"lil~;itL···' lL.crtv Llt,~;.·'-.st 
~::t ~·;·:_u··:,~ C·.J~~·...::.~rt.Jitl-:-_r1 due pcoc.~.:__::,::;;::.; 01..~ cou~~~titLltic;tia.Llv .:_:·nti.t to 
dc.::.,onsti~DL: ;.;.:tual innuc2u:.:e ir, :i :{):.t:.onvicLiuu ::.:ont.~:·~t'/ If :.oo, 
·:'j_c the Cc·ut·t of ·~.p)e; l.s e::L- l:o_· :lulcitiP; ot.·:c.LI.:Le'? 

D. STA'ID1ENT OF THE CASE 

.. 10' . . . 
Otle c.o~mt ot . .·lu(tiJp::ltig, 

Dec.e£.1Dt::L ... 

1 



~~·nysicd com.cotJtatiot:s ,.,iti1 Philli '·'· :(fl 14/ jouc~ stateri ti1L:t U)0ll :n:.·1.·iv·ine 

, flu: 1 sou iu tne fac(C 

. -
·.,·a~.-· j iU L'i2t t:luU ur 



soft ~ .. v.e I} irr· tu .tt::r 

Jo; LS t 1Lc! 'v'<C .csi·ji 1 

Offic.~.._· :\alci·,,ill testifi 

,.\_1Ll•"'IJ ("'-··· '·"~·, ·o"· '')" ,. ~ t1· ,. ·· a1· L· t ~- '"'-'•·cJ ,),_cJJJ u a:::. l c db::.: .. -:1l• 

'. 



on L1L' 

·~t- .. :t•<,,-,,··r1t:_:, '-L•· :;:-::1··-'·-L' ,-,,1lc•·;1· -, 1. 1''1-~'tl·-~-~~ J- .. 1· · ·1 ll·r- (··1 1···1 ''('1~·-u···''\ ~~~- ~. ~ _ ~ ---~ ·-·-- ;·,c. 11 it .. L. ~c~ .") ';_" :1 ;•, . t: I c.,., ,): -'" '• 1 

. ' . 
L 11/G;-, tl·::.:.; t l::J!l. 



' . t. I t t. t',il .tuuy s c:::, llJIUliY 

Procedural History 

;1 ..... 
~.J.Lul.l 

11 1 .- · · lJ. t·r·1··')' 'll ···· ' - l · · StutL 'v". A 211, ;,.~; ',,'n.Lr' ·· i _ \,~.) U ) , l·, . en tlh::o a Fec,_'.(m2 ,\e~t:calnt 

1'-'il \ 

. .,,,..., 
l-V<-10 

L::.; t' L:cl 



·. . t0 :.. ;_: u:.. L;~i; tl:, tl; 

''() , •1 ~. ,, ·~r' ~· f_; l ~-~ ·~ t -: . 
._, L ..._._...o.l'- "-· ......, - -..!) 

il JU,2U 

r... r.1~f ··- ) to .· .. 1() 

ls fuunc! 

Surma.ry of Argunent 

~,.1~~\p,.:i, 

ut Lne kni 



. ,·· . . 
.~·.ulLe \.eL.··,: t1'LC VL2-tLJS. 

L12 ; :t.::.t \Jl2i I 

E. ARGUMENT WHY REVIEW SHOUlD BE ACCEPI'FD 

/ 



1. ,,~.-:1' S CL'1L.~ i 1: l 'L_ .. Tl>.l L· .. · ·::)ULD 
, rr'~~~ ·t?LJ ~.·,i'f -~.·.<JJLl .. ·~ __ .;;, __ 1 1. _ [ ·:~T~f'l:·1 L:~-J lt~ ·t :r:; 

i'.·c. :TI ,_:UL~-3 ·.L: .: 1 12~ ,• 1 CL! .:::. . :•. 
:;r::;IuE,TEi t\L):;_., l:;. L, C:.\::;LlCl' · .. Tu 
DLCISL.:; '\. OD;·:,( '..1 \Sf!L:;L\) ... ; <;i:\.E 

trint tu e..:.i:·.-:_ 

(iUl). 

''lit..:.L\:: b llv ir1di::. :t:iut1 tLLt t:12 trial •...:•.JUCt u .. ,'-::•1 :. ,,;t<.:c;c::i.cci Ltat 
inc.lL,ck~c ,_sc uf :, tuv·oca~·li..:: ,:::c~·:;U.llliltiut1. Lt .it'.:. .::u;i:.::.hlLi,j.l u!. La· .. ·, 
tne. ':.rial couJ:·t stu::.: to Llc su:.tut:Ory' L~t~-·.u:=tc;c .• it1 .. 1u ,,e:l.t.:i•.XI \~f"' 
,>re~;Ltlptlu<l f;,~vol..·cH:lc u.L· 1y. ·ut'ncti::.al infL..: .. :eilces feu,:, <Ju 
exc.ult_...~atoL·y t~ .. :-;·t L:esult. ~)iLlC~--~ :,:.~ ~k .. v'·-:: f1JU11Ci ::~t.:_:t L.Tis .~:·J:eSUi.:.~~-·tiur~ i~ 
p.srt uf :nsliiu~ton la .... ,1n: ;:.,luu a:':~-lic:( , .,,c a.:.:·c to:cc;:,:u lu : .• 6SI._,Jc.e 
~ne t~L·~,.l :.::.o~:c; ,:L. ,Jut .:,pDly th:.:: L·o;:e.r :~t;•ti'<r:cr: ~111: t,·;c.:.,:foc,; 
1t~s •_J.sc.J.. .. Gtlun.·' ::>ec Ui·~C~)[._·,. ~Jt / 

t .. lC 

I '1 ~ 
Ll. \_ ', t.c._ t :_ ~ ,··· .. 

:ni:te '~~~~-· '"' ll\.·i.. 

1 'Uilt, 

llut 

'; ( ) . 



i> sc . .::.. 

,.,_ .... 
\ ... 1.L(.y 

1 t.c~.- • ~ ·Gray~ 

( '); ,(',L) 
,(... '·'........... . tnc c:ouc:: ui. 

.nLrc.:. ~ . '--

:::..::..1~·--:-li t-C.lllC[ 

[Expert testimony of Detective Ferguson] 
dill t.ti.:._, iX,Cti.::.ul .. , ....... C:J.S~~, tt1 ... .:.t>C \"N:::.1 l!C t~·i.LC.~2n-_:~...: ·.-. .-~lLitt;u.:..:;··~~rc;.!..: t,l.tt 
~1!1'"/u~t-::: 1 ~· .:lo,..:r.i -:.o .... ~l(i {y_ .... _ii 1/ ul.i t.·l\. f,2 uL;"'r:~::..~ t : .. t t·Lv .:..:Ott 

''(): -k~1y. :.iL lL t.:is pr.cti.";u.lc;~c C:.-~:LS2, t.:UL?l':, t -l:.~.CQ '.i;__l.·-~~-tt"k~L· ... 
.::.: llt..:!,?,C·· j y O~i t1·li~:· ·L1i ;~- C:. I'h.v L'C \.:,_;::: :: ·~·.\ ~ bs !~r~:. !.:r'-'L l, ·_·:-d :~ l ::u ·· · u OL' 

: ... 1 .. , ' ,_; ;-,,. ·-1'" ""r 1 ·• ,. ··!"·· · ~-!.>~ ~.~:-,·1.. ~U~_·:··--1 ~ ..... !?. :\ .. ·• 'i'',,,,. l_ ~L .. ::~ .~_!C:.:-·.= ... !_-~l 1L·-~---• (~~. • •r ~ ... :· t,_;\_)•~ t....):·•' 1. :l• ~·~"---•:. i_ VtL'-..,, .. ·- ~ ...__ _ .-~---":"-._._ _ . -., --" __ - ',>~ f• 

::;.u yvu.c t,_::,tl,,;Gi1'/ ·,:,;:lJL'l::- ,, ... ,s t!t<:t Lt .. ;.:_, .)•2lic.;I7-2C t1c t t:k: Gnty 
,)·,;GpL ·,.n,,~:~c :.lu•.:-. Jt .:uul<' ,,, ... uuld ~'- !J(;., ... cy ::t:·:,;Oll u.: '.~cL· Jo,; •.. :, 
i.:::.~ t~..~·.tt -.:::.Oi..'£€'~·.:t'~) /: Y~o:..:S. C1: ,t 1.:;,. .._,L)/._Jrk_ .. .:.:..~..:-~-~ . .r~·-~J.{!(·l ~~.1illi.~~~, .r\ut,l(.,l1'/ 
:\llcu, 0: LJ.ci::-~1 -'\li.c:;, t·o .:.2•- if .. i.:::1t -../,.' !o ~- ~:;: .. ;:::::.. '? 
"!.: L l'-_i~ ,tL·_~,tltf{ ~~'~ Y."e:~~. _ .. \: I -2.~ ..... u.J(;I,

1 I_~ ._,t-~s ... ~·{.?.L' L~.-!,'. T_ .• •,·.:L !_':it.. t ·.i .. u·,, ut:. 
c·:. ··-lv1 -~)~~ 

ilt t."'e: 
~\: ,•j(J.:I 

, t.,enty 
1~·0 

[Expert testimony of Officer Baldwin] 
",;0\,,', yuL. ii1i ic:,:t:ec:c: t .. ~1Dt ')'uL b,,licvc ··. 1 .. :t l:L:.,:c: \Jt:L. Luu; ·.Jii t~·lt.:.' ~.;it-: 
aud l •... ;lctt aLe,~ t-12 dil:~.~- rji1.·: ~·,lOU :::;; _;(2 i:~:l_U( .. l~.-,'l ·\: l [·:.~_ . .LiE.~'-/'...;_ t.·J.~;t~=~ \l~:,~·-
Sdi·ll:' l_lo._;c_- ()d t'1i~ .. -::ri~:·.:: uf t::.c J,l·2~":-:~·ll •:::···.Ct t:)e .~uif:..~·. ('~: (Jkn::l• ~~o·~,, 

t'1e l)LY'C.O is uut i11 L1e COil< iti·~.JJI J:,L,~ VOi.! ~,e:c1 J:vc, it, ..:.u:.:re·.:t':' ·\:.,u, 
t.~l.e.Ct::: woS j)J/ .... ·UC' Vo.l i.t (_.t ~~i-12 tl_·l}C:. ·~·~' 

· .. _;~ U..:c::~y. ~<0~-~, I.e!._:>: tu t l. .. ~ ·:./Ou irY._;i:.:..:.~t~~.;· t t. toG •. >~· 1~AI i·::e.~..·l~ 
~~·lou-~ __ ; uu t;_1< :·l~ic~~-, l~·:";.~·ti: .. <Lt -)[j·.:_·:'l _:"·.~ Y12-s. ·· .(/ ~21) 



[Expert testimony of Forensic Specialist Jodie Dewey] 
·~c): ••• cici y:..Jd ou:)~~cv~ ~iLl)~ SL t .. LtLl(~.e~) Ud ti.Lt . .! >lj_fe'? .: Yes? t:~L:.to~-~ 
proc.::__,;i_t,·: i ce~.l .lUi.IDt::.:· Ui"-', t.L:. !·r1itc:, I p'.1utO?.i:a ·,erl Li.l: lLt:~.l · •• 1:_,-1 

i.;!lC •,;i.tnoGt_ t;L :;c~~lc:, :.11: t'L'--'-· ih•.:c· · . .t .:o: S.Jb::;t_,,n,;:.c: Oil .~ot,l SlUe::C OI 
t;K: ::nife, o~ t~L· "~ tile: knife: i.v ,1il:., .... ncl I ocU.iL,c:c L.-u 
S:Ji L~les ulie fL·u,, :-.:.c:c,-1 s:L ·~ ui: Lk L'-=( s:.:bstiJllCe.·' 2 ;)-2 :i' 

tn ..... 

b2.ir_:iltifi_.::_ 

t l(.J.L ··;~ ] 



~...:.: .. L·,--.·-'.~ .JI1~ ·1;·: .• '' -'· ... ·,·~. _ _: ._',i·:.',·, i::lr'_-:_·_ ]_,_,·. ~··]' t '1. .. ... ,L .. , .. ·i-- 'U'' ' -·-- -~- .... ~ ·~·- __ . . /' .. i, I•, ... · •.•L :,:,l,c.i• •. - i i. } . ..:t~ t:1e S.t.~;tc• ~ 

'(: v·; ..::.t 1, ,;, 

,::.ll' 

LS 

uccur~ ' . l t.1c Jiu;·, :nt.: .• 

[Expert testimony of Officer Baldwin] 
dr, ,. ,. , " I ,- , , -, 11 '> • , 

\.): \·'-/Lld.L r·!ln 12 LiLLt,SOilj t< .. , :_.JUU! ··": i !1..:~ ~~~~d (! t1L.t t.lcy \~·C.:L'"e 

. .1 ;.: ,·~ur lc.i i:x,, i. He: .::c: i< ·' ,k trL;• I t~u ·::e t in ltlL: ,Ji< c lc: of i L ;,; d ;_ t-: p 
t·~·'i.e\d. ,=_t.: SC1irl td.at ;:::;·l~.:!.JiVO [J1:"i(.::1·1 :\JlLn] ~ .. ,!. ·,.,itC.~ :~·Oiflt :·~·.i.ci .. ·:a··/·~~ ·' .· .. , 
unrl th~~t L11;..! J.'L:.J.(: 1,.,l";...:~~t:lt..::c.l it :_r.·ld'-;,l ~.CG L'li::'! .... ·· ·:r 

liYi tl1C :til 

~.till layLc 
' c: !l( 

Ltlc::n 

:.::.uufL:·.uu: ~ .. 15L iK: ;:..lL:v._·c· S·::::.:l.;.!UU ... ,~:- t.'C l./il•- t.,,•L 
l~.1..: 1 t i .::_, •.• ~c- rl._: ·~-;·L .. ·~;~· t :t~:~~" !. t r~-... ~. y troLl, ~~ .. J1l.(~. 1 \·J.::!s 

,_..)_l ti·l\. Ji·· .. ./ l.~\Jl_>i.i .. ·l,JUL. \-.7li· i.t I ·~~<J. .. ; ill t .. L,~ ..:.·v~JJ~i. :.1: 

ll 



' y(~.; ·.;.~[";_; li. ~ . . ,:· 
..• ll.LL! .. " 

l (! L~ ~. 1'11e L.~l .. :: ·.~a~~ .:i J...:.l ,~..."':~~~ ~i ~ ·;(!. , : :·L t ::.. Lt.::!~ ·i kt rJ ... ~--~_ 1·~ •. ·., .~. -~--1::· .. ~--~ t._.~ .... : _ __:.1_~·:.u~~.·.:.~ ~: · .. t.:
1
·( 1,-_' "',·:_

1
' 

auc it \\.-as t~~~:.·';li~ir:, .i... .. ~:-::r.1L l:c::;·~t ~u Ll·:' .. - :,~: tt~·--~~_:< - .._ ..... 
:(lll ''-'' 
1JlU(Y;. 

Uil iL.·· .\~·· 

[Expert testimony of Detective Ferguson] 
"C:: C.:ay. , Ltiti JJy, b.JJ,;;.?:;, ::c:. :(_,J..·l:::l Ju,JC:c, lill ·.:::.c..:.2: t:::}t 
.:::Ol.h: .. ;:.Jd;._: 1 .)•.:.i.li!l-:U 'li_.Ji (_·, ~-~o"lif,~: :;Jp: ·~.::. ... :t il., __ ,_· ,l._..il..~, i.:._ ~,-Jc.L .,:_QL'L\:.::Ct~i 

Iu Ulc: idtL.l ~ .·oL·t~'? '': 
._. tO.L"'~.l tu S~~-i/ [. ~r:lt SL;lliCL)ilt._ 

t i 10 . ..,_, t t t. lLl t ; L:. \ ll:_.i~t ::1r~~.-: 

[State's material witness Dewey Hudson] 
·~o: (~c~.!lcj you t,_:<Lt L:l~' J·:_;.LJ .:(J,, :~/~:...~._ l:~:...:. . ...: .::. .. ..::c.~.:.1 k.~ ~~·,o ::· ... :c..·ll.~ .. 1 id L>lo._.,;,2: 

hoto::l.·~,,A1S~' :'\; ::..il~c:: 1 :_;.:_j~:, l ju'-: ttLcl s,_:;::· (C.·lk' G,J it, .~,d' 

it t..::'~,;S t,.u i.:o t~.,_c2~: U01:t:1S •.i:::oc.' I ,1Lhlt..: .: '.LJtc l.t: LKLL~, ,_.,,d I 1.::;-
ju~:;t 1k!·: ttLJt r·iun!_:;, L . .J.~C! ':.:"·;!..-,t i,~·[:l;:: . .i..t ·~:2.:Cly ~··:t;!_··~ O[~ SL·.:..~>2L·~~/ t \:~_l_,_: 

tiL.C. I CGU.l(n;t i.."e.~;ll_y t~l:~ c.c tilUv·:..:_: tL1c~ j,:_;·~·.'· It .:.:.:j.--. 1~·<:\/~ .. s~./ul..1c11. 
:""~: ···i: i VCr,: ~:.v~t.~i...· (C:.i] 1_-.: tt; ·~d. t i.Ct2.L~ ·_:•J 1.:. L~~·lL:2 i··:L::.~;t .. C:: :_1:/.'il'. J.lf{ 

··~:: ~_:::t 1 t -j-"= tJ:L:. tJ·!:._lt i_· .• - -~ I:·:.S-. 

t1 t .... :c.:.,~.:ll sJ.yi,_-... ~~n~-t·. C: t'h .: .. :: 
Dc.~~i-::.:1:~_'(1::::,()1! L11~t 'u\.:l.'"·-~ 1·\ t 1 .... , 

' L-
'n!l)/ I ( () t.kt. .· •• ·::., LS(c.; i:.:i t , . ...;,,,J• t ~.l.l1LC::. C): :\,) VOi_ L•,;t;,t_;;,:i..2L' u:.L-Li ', tu 
t,·,e ·:;uli::.e? .:".:.lot- .._:tec.tiv2, c:ut .:1.::- _oLi:_,_:. r~ • You ·,,_.t; 1 t 
r:e::.all ,,[1e.1 L·1·: .. c .ollC•-- .·.-c,_-,_: t.-:;. ':/vU.: ~::·L::::•.:.:t':.. tk:l:. L:,c''/ su, '".:'""' 

:i. :::: to? ·.: .o. _·,o, 1 c.-:)>~' t. .-,: :·:..; yu .. :cc:.:.,·. Ll teLl i.i > -~ , u l·tf L~,;·-·· 

~'10Lt·i.~~ itJV0lVil·1:?) l:::c~.:cla (~t./:::::.~1:,~-~l.i'? .·\: I 
p< :i.;!l: i 1 lc.:.:.:::> aJ·td a leu. ):.;l, < •. ,. ' tc c·:·:, 
i C.cH -~ r t . ' 1 111 

T";';' ix:t li':,_: 1 .':·< ] .. , l <. .. ·n~, 
.:tJ. 1;/ L"'C.lil(..1.l.~.-. ·- i.. C) .. (·i·:..::.tJ.y ·,.,l~.,.. L ~·· 

"(); ' 

r:1S ·~·.:, . ..:l ~- ._·:.::.) ,Jffic .. ._:l.. .. ~~,aldv.~ld, 
;\: 0 eli( ;.I~ t (1u :~11ytL~i.u··~ tu 

t .. .;;"' i· 
l,.l_...., '- :-;. _·{J~ .. i t t;J ·ld t 'v'U, 

i ;L'.:\J1lilULiy \llet, 
'•i './UU tell : 

t lL:: ( ilJ: .. :. ~-0-~, dS 

yuu, :.:o~·""·,..:::.l't 
''oJ 
~' ~-~ .. .:tlC:~·;/i.!·i 't._it. 

YO\! -~· .. :.Lit.c\/12· t.<lCV ,,u;,Jd I:L:C: .1..:: '"''" ·:. c .. tJ, ~:iiC vu:. ::.<;f;' t .,.,,y'? I 
. I· t.' I';· ..... '·''. '•.'"' 1'1'1'····-. ll' .•· .... I'.·, ... ('TO.d t . i'"';,lLJ~: i_: L,1r..:.; ..: .• aJlil'.l_. o..~LI)' l .... l tl,~~-~ .. :".'--· 'CJ--~(-~.l-• . Vt_-: :.lllY~lli L.;.l,~ . .::;-~.~ 

;Jll t..1.2ir lifL:, Li£1~: I ·~··j·u~·l(.l't.~ ,_.··./(:.:d ,./C:.:tt·:,J._~:. .. ~ l:o '·du\u' ·~·.:.'l.)l I 't·~~~~-ll:·. lja::·/ 
an···~··tL.lil.~ 1 ~,~· ·~) •• lt~·~i .... ~,i.:u:.:s.·; .:e ~1.12 

.iE.Dil, ."~·.:..:t ~·1ec Ch-.1a)'' ·:.cu-~ ·.:~l.i._;:· t:, 
,-.u t-r.· -. · ·.-·uJ· 1· ·' ·- ·· ···'1v- ·· t ,, u l~l~t.....:.i..L:: \o·td .l..rd L \_.t c~.'- J ·-c ·) 

• ..... 1 
·.dl..l 

Jl ... t U[ ,··~ t .. i{..J • .:..: .l·:_,(.iSC 

i)i,~d 1 t t_,;l]_ ::.c.u: 
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In the Office of the Clerk of Court 
W A State Court of Appeals, Division III 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, 

Respondent, 

v. 

ANTHONY LAMAR ALLEN, SR., 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 31578-9-111 

UNPUBLISHED OPINION 

FEARING, J. -Deoxyribonucleic acid (DNA) testing is a relatively new 

technology, but the many benefits of DNA testing have caused the use of these methods 

to explode in a wide variety of applications. Some of the most well-known benefits of 

DNA testing have been seen in the arena of criminal justice. The guilty are found and 

convicted, and the innocent are exonerated, all on the basis of microscopic evidence that 

is more unique than a fmgerprint. DNA evidence is particularly helpful when a victim 

misidentifies an assailant he or she did not know. 

A jury convicted Anthony Allen of the crimes ofkidnapping and assault. Anthony 

Allen filed a motion for postconviction DNA testing. Allen contended that ( 1) negative 

DNA results would, in combination with other evidence, raise a reasonable probability 
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that Allen did not commit the crimes; or (2) positive results would, in combination with 

other evidence, show that he is innocent on a more probable than not basis. From the 

trial court's denial of the motion, Allen appeals. We affirm the trial court. Although 

DNA testing serves a worthwhile purpose, its employment is not helpful here, since the 

victims of the crimes were acquaintances of Anthony Allen and would not misidentify 

him. Thus, the statutory basis to compel DNA testing is not satisfied. 

FACTS 

This court addressed Anthony Allen's direct appeal in State v. Allen, noted at 2009 

WL 2999187 (Wash. App. Div. 3). The following facts and procedure below are drawn 

from that unpublished opinion and supplemented by the current record. 

On August 19,2007, Karla Jones and Dewey Hudson went to Hudson's Spokane 

house to retrieve Jones' dog. Unknown to Jones and Hudson, Anthony Allen and two 

other assailants, Uriah Allen and Wanda Phillips, waited inside Hudson's house. Hudson 

and Jones had known Anthony Allen for many years. 

When Karla Jones and Dewey Hudson reached the porch of the house, Anthony 

Allen opened the door and pulled Jones into the entryway. Allen and his companions 

attacked Jones. Hudson tried to intervene, but Allen knocked him down, slapped him in 

the face with a butcher knife, and hit him in the jaw with the butt of the butcher knife. 

Allen then used the butcher knife to slash Jones' hair. Allen threatened to kill Jones if 

2 
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she "messed" with his aunt again. Clerk's Papers at 112. Allen hit Hudson with a pistol. 

He and the two other assailants then left Hudson's house. 

Dewey Hudson begged Karla Jones not to call the police; but Jones took her dog, 

ran home, and called the police. Officer Eugene Baldwin went to Jones' home within 10 

minutes of Jones' phone call. Officer Baldwin saw injuries to Jones' head and face. 

Jones told Officer Baldwin that Allen and another man assaulted her and Hudson. 

Officer Baldwin journeyed to Dewey Hudson's house and found Hudson 

unconscious in his living room with a swollen and bloody face. Hudson first told 

Baldwin nothing happened. Then recanting, Hudson told Officer Baldwin that he and 

Jones were assaulted. Hudson told Officer Baldwin that Allen hit him in the face and 

head with a handgun when he had tried to intervene. Officer Baldwin recovered the 

butcher knife from the home. The butcher knife had blood on the blade. Two blood 

swabs of that blood were taken, but DNA testing was not conducted. 

PROCEDURE 

On September 25, the State of Washington charged Anthony Allen with first 

degree kidnapping and two counts of second degree assault with a deadly weapon. 

Dewey Hudson's testimony at trial differed from his statement to Officer Baldwin 

at the scene of the crime. Hudson testified that he incurred his injuries when he tried to 

remove Karla Jones from his house. Hudson further testified that he did not remember 

talking to Officer Baldwin and denied that Anthony Allen assaulted him. 

3 
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Officer Baldwin testified that, after he described to Dewey Hudson, on the day of 

the assault, the extent of Karla Jones' injuries, Hudson grew receptive to telling the truth. 

Officer Baldwin repeated for the jury Hudson's earlier version of events, in which 

Hudson intervened to protect Jones, but Allen hit him with a handgun. 

On December 20, a jury found Anthony Allen guilty of first degree kidnapping 

and two counts of second degree assault with a deadly weapon. By special verdict, the 

jury found that the deadly weapon was not a firearm. 

On November 29, 2012, Anthony Allen moved, under RCW 10.73.170, for 

postconviction DNA testing of the blood found on the knife. The trial court denied his 

motion on the ground that testing could not prove his innocence on a more probable than 

not basis. 

LAW AND ANALYSIS 

RCW 10.73.170 allows a convicted person currently serving a prison sentence to 

petition the trial court for postconviction DNA testing. The petitioner must satisfy both 

procedural and substantive requirements of the statute. RCW 1 0.73.170(2), (3). The 

statute, adopted in 2000, reads in pertinent part: 

( 1) A person convicted of a felony in a Washington state court who 
currently is serving a term of imprisonment may submit to the court that 
entered the judgment of conviction a verified written motion requesting 
DNA testing, with a copy of the motion provided to the state office of 
public defense. 

(2) The motion shall: 
(a) State that: 
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(i) The court ruled that DNA testing did not meet acceptable 
scientific standards; or 

(ii) DNA testing technology was not sufficiently developed to test 
the DNA evidence in the case; or 

(iii) The DNA testing now requested would be significantly more 
accurate than prior DNA testing or would provide significant new 
information; 

(b) Explain why DNA evidence is material to the identity of the 
perpetrator of, or accomplice to, the crime, or to sentence enhancement; and 

(c) Comply with all other procedural requirements established by 
court rule. 

(3) The court shall grant a motion requesting DNA testing under 
this section if such motion is in the form required by subsection (2) of this 
section, and the convicted person has shown the likelihood that the DNA 
evidence would demonstrate innocence on a more probable than not basis. 

(5) DNA testing ordered under this section shall be performed by the 
Washington state patrol crime laboratory. Contact with victims shall be 
handled through victim/witness divisions. 

RCW 10.73.170. The statute was adopted to qualify Washington State for federal 

funding under the Justice For All Act of2004. Pub. L. No. 108-405, 118 Stat. 2260, 

2261-62. The Washington statute is modeled after the federal DNA testing statute, 18 

U.S.C. § 3600(a). State v. Riofta, 166 Wn.2d 358, 368, 209 P.3d 467 (2009). 

Procedurally, the petitioner must: state that DNA testing would provide significant 

new information; explain why DNA evidence is material to the identity of the 

perpetrator; and comply with applicable court rules. RCW 10.73.107(2)(a)-(c). Here, the 

trial court properly determined that Allen met the procedural requirements of RCW 

10.73.170(2)(a)(iii), since DNA testing was not done prior to trial. 

5 
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At issue is whether Anthony Allen satisfied the substantive requirements of RCW 

1 0. 73 .1 7 0. In contrast to the statute's lenient procedural requirements, its substantive 

standard is onerous. State v. Riofta, 166 Wn.2d 358, 367, 209 P.3d 467 (2009). RCW 

10.73 .170(3) provides, "The court shall grant a motion requesting DNA testing under this 

section if ... the convicted person has shown the likelihood that the DNA evidence 

would demonstrate innocence on a more probable than not basis." A motion for testing is 

not decided in a vacuum. State v. Riofta, 166 Wn.2d at 367-68. The statute requires a 

trial court to grant a motion for postconviction testing when exculpatory results would, in 

combination with the other evidence, raise a reasonable probability the petitioner was not 

the perpetrator. Riofta, 166 Wn.2d at 367-68. The legislature intended to restrict the 

availability of postconviction DNA testing to a limited class of extraordinary cases where 

the results could exonerate a person who was wrongfully convicted of a crime. Riofta, 

166 Wn.2d at 369 n.4. 

Case law supports using a favorable presumption when deciding whether to grant 

a motion for post-conviction DNA testing. We formally hold that this presumption is 

part of the standard in RCW 10.73.170. A court should look to whether, considering all 

the evidence from trial and assuming an exculpatory DNA test result, it is likely the 

individual is innocent on a more probable than not basis. If so, the court should grant the 

motion and allow testing to be done. Only then can it be determined whether the DNA 
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actually exculpates the individual and if the results could be used to support a motion for 

a new trial. 

In other words, a court should evaluate the likelihood of innocence based on a 

favorable test result, not the likelihood of a favorable test result in the first place. There 

is no indication that the trial court used a standard that included use of a favorable 

presumption. In its conclusions of law, the trial court stuck to the statutory language, with 

no mention of a presumption of favorability or hypothetical inferences from an 

exculpatory test result. Since we have found that this presumption is part of Washington 

law and should be applied, we are forced to assume the trial court did not apply the 

proper standard and therefore abused its discretion. 

In 1993, a 75-year-old widow living alone in Bremerton was repeatedly raped by 

an intruder. State v. Crumpton, 172 Wn. App. 408, 410, 289 P.3d 766 (2012), review 

granted, 177 Wn.2d 1015, 306 P.3d 960 (2013), rev 'd, 332 P.3d 448 (2014). The woman 

was awoken at around 3:15 a.m. and saw a man standing in her room. !d. The man 

covered her head with bedding and raped her five times, four times anally and once 

vaginally. Id In between each rape, he rummaged through different rooms in the house 

for valuables. !d. The woman was unable to give a good description of the rapist due to 

the dark room and her bead being covered during the encounter. !d. 

Anthony Allen argues that DNA evidence would show that he was mistakenly 

identified as the assailant. The Riofta court accepted that mistaken eyewitness 
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identification is a leading cause of wrongful conviction. 166 W n.2d at 3 71; see also 

Brandon L. Garrett, Judging Innocence, 108 COLUM. L. REv. 55, 60 (2008). The court 

addressed mistaken eyewitness identification by analyzing both the impact of a favorable 

DNA test and the likelihood of misidentification. 

Riofta controls our decision. Alexander Riofta stole a vehicle in which he found a 

white hat. He wore the white hat when he, accompanied by two others, pulled up to the 

house of Veasna Sok. Sok previously agreed to testify against Riofta for gang-related 

activity. When Sok's little brother, the victim, exited the house, Riofta fired three shots 

at him, missing each time. The victim recognized Riofta as his neighbor of four or five 

years. Riofta fled the scene leaving behind the white hat and revealing his shaved head. 

The hat was later identified as belonging to the owner of the stolen vehicle. The State did 

not analyze the hat for DNA evidence. Riofta was found guilty of first degree assault 

with a firearm. Riofta then petitioned for postconviction DNA testing of the white hat. 

The Riofta court analyzed the impact of DNA testing by recognizing that other 

people's DNA could be found on the hat, and that Alexander Riofta's DNA may not be 

found on the hat. Most likely, Riofta was not the only person to wear the hat. The hat's 

original owner could have worn the hat along with either of the two accomplices in the 

car. The presence of other's DNA would not show the defendant's innocence on a more 

probable than not basis. 

Perhaps more importantly, the Riofta court underlined the fact that the victim 

8 
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knew Alexander Riofta. The two lived in the same neighborhood and had known each 

other for four or five years. Riofta had visited the victim's home several times to meet 

with his brother. The victim had ample time to recognize both Riofta and his voice at the 

time of the attack. When police first interviewed Sok, he promptly provided Riofta's 

name and an accurate physical description. 

Riofta should be juxtaposed with State v. Thompson, 173 Wn.2d 865, 271 P .3d 

204 (2012). In the latter case, the state high court reversed the denial of Bobby Ray 

Thompson's request for DNA testing of vaginal swabs. Thompson had been convicted of 

first degree rape. The victim was unsure of her ability to identify the attacker and her 

tentative description did not match Thompson. 

We review a trial court's decision on a motion for postconviction relief for abuse 

of discretion. State v. Hardesty, 129 Wn.2d 303, 317, 915 P.2d 1080 (1996); Riofta, 166 

Wn.2d at 370. The lower court did not abuse its discretion under the facts of this case. 

Just as the lack of DNA or the presence of other person's DNA on the hat in Riofta 

did not make the defendant's innocence more probable; the lack of or the existence of 

Anthony Allen's DNA on the knife does not make it more probable than not that Allen is 

innocent. Allen argues that the presence of his blood on the knife would make it unlikely 

that he wielded the knife during the assaults. He alternatively argues that, if DNA testing 

excludes him as a contributor to the DNA, the exclusion would exonerate him as the 

assailant. Both arguments are illogical. 

9 
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The presence of Anthony Allen's DNA on the knife would only show that Allen 

was close enough to the altercation to be involved. Allen does not claim to be a victim. 

Therefore, the presence of his DNA would further implicate him as the assailant. If 

Allen's DNA is not found on the knife it would merely show that his DNA was not 

transferred; it would not show that he did not wield the knife. If another person's DNA 

was found on the knife, it would only show that at some point prior to the assault 

someone else handled the knife. Allen was one of three assailants, all ofwhom were in 

Hudson's house and could have handled the knife before it ultimately ended up in Allen's 

hands. A kitchen utensil is often used by multiple people and would have multiple 

sources ofDNA. 

Anthony Allen argues that DNA evidence would show that he was mistakenly 

identified as the assailant. Like Riofta, the evidence in this case shows that Dewey 

Hudson and Karla Jones knew Allen for many years. Hudson and Jones identified Allen 

as the assailant during the initial investigation, and Jones identified him at trial. Since 

Jones testified that Allen threatened to kill her, hearing his voice further confirmed an 

identification. The prior relationship between Hudson, Jones, and Allen reduced the 

possibility that Allen was mistakenly identified as the assailant. 

10 
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STATEMENT OF ADDITIONAL GROUNDS (SAG) 

Anthony Allen brings two claims in his SAG. First, Allen claims the trial court's 

denial of his motion for postconviction DNA testing violates his due process rights under 

the Fourteenth Amendment to the United States Constitution and article I, section 3 of the 

Washington Constitution. This court rejected this same argument in Riofta v. State, 134 

Wn. App. 669,692, 142 P.3d 193 (2006), review granted in part, 161 Wn.2d 1001, 166 

P.3d 718 (2007), aff'd, 166 Wn.2d 358, 209 P.3d 467 (2009). 

Second, Anthony Allen claims he was not afforded effective assistance of 

appellate counsel in violation of the Sixth Amendment to the United States Constitution 

and article I, section 22 of the Washington Constitution. If Allen believes he received 

ineffective assistance on appeal then he should file a personal restraint petition with this 

court pursuant to RAP 16.4. The current record is insufficient to address this issue. 

Allen's SAG presents no error for which this court could provide relief. 

CONCLUSION 

We affirm the trial court's denial of Anthony Allen's petition for DNA testing. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to 

11 
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WE CONCUR: 
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Brown, A.C.J. Lawrence-Berrey, J. \ 
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9 8 SUPERIOR COURT OF WASHINGTON 
FOR SPOKANE COUNTY 

0 
NO. 2007-01-03758.;7 

I STATE OFWASffiNGTON, 

2 ORDER RE: MOTION FOR 
Plaintiff, POST-CONVICTION DNA 

3 TESTING PURSUANT TO RCW 

14 Vs. 
10.73.170 

IS 
ANTHONY LAMAR ALLEN, 

16 

17 Defendant. 

18 

19 

20 
I. BASIS FOR MOTION 

21 

22 The defendant filed a Motion for Post-Conviction DNA Testing Pursuant to RCW 

23 10.73.170 on November 29, 2012. In the motion defendant asks the court to order DNA testing 

24 of a butcher knife and the swabs taken from the blade of the knife. Thereaftel', the court received 

the following pleadings: 
26 

27 • Memonmdum in Opposition to Motion for DNA Testing Under RCW 10.73.170 

• ReplyBlief 
28 

29 
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The court also received a copy of tbe transcript of the tria1 that commencedTiecember 17 ~ ·2007. 
2 

3 Ora1 argument on the motion took place on Janumy 18~ 2013. 

4 II. SUMMARY OF FACTS 

s The defendant was convicted of kidnapping and two counts of assault with a deadly 
6 

weapon. The victims were Ms. Karla Jones and Mr. Dewey Hudson. Both victims had known 
7 

8 
the defendant, Mr. Anthony L. Allen, for many years. Ms. Jones indicated at least 20 yeat'S. RP 

9 145. Ms. Jones testified that Mr. Allen assaulted her. Mr. Hudson initiaHy identified the 

10 defendant as his assailant to Officer Ba1dw1n at the time the incident occurred. Howevel'_.. when 

u 
Mr. Hudson testified at trial he disavowed his pri01· identification of the defendant and claimed 

12 

he was never assaulted. The state called Officer Eugene Baldwin in t-esponse to Mr. Hudson's 
J;J 

14 trial testimony. 

JS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

27 

facts: 

In its unpublished opinion, Division III of the Court of Appeals identified the following 

In response to the State,s questions about what Mr. Hudson had told 
him, Officer Baldwin later testified: 

I basicaUy explained to [Mr. Hudson] how bad Karla had been 
beaten up, and that seemed to trigger in [Mr. Hudson's] own 
mind how important it was to tell the truth about what had 
happened_, and so he began telling me mostly what had 
occutTed at his house. 

t I. I 

He said that [Mr. Allen and another man] were beating up Kada 
real bad. He said that he tried to get in the middle of it and stop 
tbem •.• [and] that [Mt·. Allen] had hit him with a small caliber 
framed handgun that he had, and be said he was hit seveml times, 
and he, also, lost consciousness. 

2B State ~Allen, No. 26978" 1"III, (2009), RP (Dec.18, 2007) at 202-04. 

29 
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A butchel' knife was found at the scene and two swabs were taken but DNA testing was 
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not done on eithea· the knife or the swabs. 
2 

J ill . .ANALYSIS 

4 RCW 10.73.170 has both procedural and substantive requirements. The defendant has 

s met the procedural burden ofRCW 10.73.170(2)(a)(iii) because the requested DNA testing w11l 
6 

8 
The dispute is wl1ethet· or not the defendant bas met the substantive requirements ofthe 

9 statute~ specifically 10.73.170(3) uTile court shall grant a motion .•. if ... the convicted person 

10 llalJ shown the likelihood that the DNA evidence would demonstrate innocence on a more 

H 
probable than not basis ... 

12 

13 
"The statute requires a tl'ial coult to grant a motion for post-conviction testing when 

14 exculpatory results would~ In combination with the othel' evidence, raise a reasonable pl'Obabillty 

15 the petitioner was not the perpetrator.,, State v. Rio.fta, 166 Wn. 2d, 358, 367, 368, 467,472 

l6 
(2009}. 

17 

18 
The defendant alleges that the presence of his blood on the knife would demonstrate that 

19 
he was not the assailant Specifically. "if the t'ed substance is detet•mined to be the defendant's 

2o blood and/or his DNA is not present on the handle of the knife, that result bolsters is testimony". 

21 The potential results in the instant case are similar to those discussed in Riojla. The 
22 

absence of defendant's DNA and/or the presence of another person•s DNA and/or the presence 
23 

24 
of the defendant's blood on the knife are likely to demonstrate his innocence on a more probable 

2s -tban not basis. 

26 The evidence in the case is that the defendant knew both victims for many years. Both victims 

27 
initially identified him as the assailant and Ms. Jones also identified him at trial. Mr. Hudson did 

28 

29 
not identify the defendant as the assailant at tdal; however~ the jury heard testimony fi·om Office 

Baldwin that Mr. Hudson had identified the defendant as the 

A-\') 
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assailant at the time of the initial investigation. The butcher knife came from Mr. Hudson's 
2 

3 kitchen and could have been used by many persons, including the defendant, in the past. There 

4 is no evidence of the presence ofblood of the defendant in tbe record. Thel'e is no testimony that 

s. he was stabbed or nicked. There is testimony that Ms. Jones bad blood on her head where he 

l1air was cut. RP 195-196 
7 

8 
The factthatthe presence o1· absence of the defendant's DNA on the knife may bolster 

9 the defendant's testimony is not sufficient to meet the statutory strutdard of"innocence on a mor 

to probable than not basisu of RCW 10.73.170. Considering all the evidence in the case the 
11 

defendant's motion for post-conviction DNA testing 1s denied. 
12 

13 

14 Dated: April9, 2013. 
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IN SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

STATE OF WASHINGTON, 
Plaintiff 

vs 

ANTHONY LAMAR ALLEN,SR 
Defendant 

------------------

I. FACTS 

N0.07-1-03758-7 

MEMORANDUM IN SUPPORT OF 
MOTION REQUESTING DNA TEST 
OF STATE'S EXHIBIT ONE 
PURSUANT TO RCW 10.73.170 

On Desember 20,2007 the defendant, Anthony L.Allen,Sr. 

was fo~nd guilty by jury of Count one: 1°Kidnap~ing and Count 

Four: 2°assault w/weapoa against Karla Jones, and Count Three: 

2°assault w/weapon against Dewey Hudson,Jr. (see CP at 1) This 

deadly weapon was a butcher-style kitchen knife recovered from 

the scene and labeled State's Exhibit one 3t trial. (see RP 2h0) 

The record file indicates a "red substance" discovered 

on both sides of the blade of State's Exhibit one by Rideology 

Specialist Jodey Dewey on August 1,2007. (see report#07-241900). 

This forensic specialist collected (2) test samples of this 

"red substan::::e" at th~~ direction of Detective Theresa Ferguson. 

(s~e RP 259 & 262). This forensic investigator also conducted 

a fin•Jerprint analysis resulting in no latent fingerprints being 

found on State's Exhibit one. (see RP 261 ). To date, there ~as 

no Deoxyribonucleic Acid Test administered on the alleg~d weapon. 
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II. LEGAL AUTHORITY 

Pursuant to RCW 10.73.170: 

( 1) A pers·:m convicted of a felony in a Washington state court who currently 
is serving a term 'Jf imprisonment may submit to the court that entered 
the • conviction a verified written motion requesting DNA testing, with 
a copy of the motion provided to the state office of public defense. 

(2) The'motion shall: 
(a) State that: 
( i) The court ruled that DNA testing did not meet acceptable standards; or 

(ii) DNA testing technology was not sufficiently developed to test the DNA 
evidence in the case; or 

(iii) The DNA testing now requested would be significantly more accurate th~ 
prior DNA testing or would provide significant ~ew information; 

(b) Explain why DNA. evide.'1ce is material to the identity of the perpetrator 
of, or acco11plice to, the crime, or to the 3entence enhancement; and 

(c) Comply with all other procedural requirements established by court rule. 
( 3) The court shall grant a motion requesting DNA testing under this s8Ction 

if such motion is in the form required by su~section (2) of this section, 
a1d the '::onvicted person has shown t..li·~ likelihood that the DNA evidence 
would demonstrate innocence on a more probable than not basis. 

(4) Upon written request to the court that entered a judgment of conviction, 
a convicted person who demonstrates that he or she is indigent under 
RL~w 1 0 • 1 01 • 01 0 may re-=lliest appointment of counsel solely to prepare and 
present a motion under this section, and the court, in its discretion, 
may grant the request. Such motio:1 for appointment of counsel shall comply 
with all procejural require-:nents esb:1blished by .:::ourt rule. 

(5) DNA testing ordered under this section shall be performed by the Washington 
state patrol crime laboratory. contact with victims shall be h3I1dled through 
victim/witness divisions. 

(6) Notwithstanding any other provision 'Jf law, upon mo~ion of defense counsel 
or the courts own motion, a sentencing court in a felony case may order 
the pre.3ervation of any biological material that has been secured in 
connection with ~ criminal cas~, or evidence samples sufficient for testing, 
in accordance with any court rule adopted for the preservation of evidence. 
Th~ court must specify the samples to be maintained and the length of 
time the samples must be preserved. 
[2005 c 51; 2003 c 301 1; 2000 c 92 1]. 

In addition to the above information see also: 

State v. Thanpson, (The Cow:j:_of .l\ppe:~ls reversed the trial courts order 

denying the motion for DNA testing and remanded the case for the trial court 

to enter an order permitting DN'A testing. The Supreme court held that th·~ 

offender is entitled to have the semen samples tested for DR~ because testing 

would provide new information about the p~trator's identity and favorable 

results would establish the offender's innocence on a more probable than 

not basis, the court affirms the decision of the Court of Appeals.)155 Wn 

App 294, 229 P.3d 901 (2010); see also 

State v. Riofta, (The court held that the statutory language 11significant 

new information11 includes tests results that did not exist at the time of 

-p -2-
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trial and that are material to the perpetrator's identity, regardless of 

wh~ther DNA testing could have been performed at trial.), 134 Wn App.669, 

142 P.3d 193 (2006). 

III. ARGUMENT 

In ·~onsidering a postconviction motion for DNA testing, a court must 

loJk to whether, viewed in light of all the evidence presented at trial or 

newly discovered, favorable DNA results would raise the likelihoo:l that Mr .Allen 

is innocent on a more probable than not basis. The plain meaning of Wash.Rev. 

Cod~ 1 0. 7 3. 1 7 0 is that evidence is to be tested when it has the potential 

to produce new information. Read as a whole, the statute provides a convicted 

person to produce DNA evidence that the jury did not have to consider, wheth·~r 

because of an adverse court ruling, inferior technology, or the decision 

of the prosecutor or defense couns::!l not to seek DNA testing prior to trial. 

Mr.Allen•s request for postcoQviction DNA testing satisfies the requirement 

of RCW 10. 73.170(iii) because the DNA results would likely demonstrate Mr .Allen's 

innocence on a more-probable-than-not basis where the DNA results will show 

there could only ~ve been one donor of the biological sample recovered from 

th= crime scene and identification evidence presented at trial of whose blo:xJ 

is actually on state • s Exhibit one was weak-and/or unsupported by the evidence 
- -- - - --

on a;xount there was no DNA testing conducted by either the state nor defense 

counsel in this matter though test samples where readily available. Rideology 

Specialist Jodey Dewey clearly stipulated to the court of not concluding 

a DN.!I. test on the 11red substance11 she collected. However, Detecive Ferguson 

and trial prosecutor Ugene Cruz declared this red substance to not only be 

actual blood--but asserts ·there was never. any douht that this blood was 

either Karla Jones or Dewey Hudson,Jr's. (see RP 89) There is no established 

evidence of this upon the record and there was no trial testimony of either 

Ms.Jones or Mr.Hudson alleging this blood to be there's thus, Detective Ferguson's 

speculation is unsupported by the evidence produced at trial. (see RP 143-1 91; 95-133) 

Mr .Allen has maintained the blood found on this knife will prove 

to be his. Mr .Allen had informed his counsel of this and has appealed to 

the court of Appeals (#29996-1-III) that self-defense should have been argued 

a-::; the ( 2) forensic swabs collected from the blade of this weapon proves 

Mr.Allen was a victim of violence fromthe wielder of this weapon. Detective 

Ferguson and the state's contention the blood on this weapon could only be 

of the victims would attest, then, that Mr.Allen was ~victim. As Mr.Allen 
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ha:; further maintained and stipulated upon the record he witnessed multiple 

un..'mown assailants engaged in a fight within the Hudson residence upon entry 

anti .ds only wish was to flee. (see RP 308,309,310,311,316) Mr.Allen was 

assaulted by these unknown assailants producing his blood on the blade of 

s~te's Exhibit One, therefore, deeming it scientifically and biologically 

im_?Ossible this blood could re"Tiotely be Ms.Jones or Mr .Hudson • s as the ju:__ry 

was led to believe. 

Trial counsel's defense theory was that Mr.Allen merely assisted 

in the protection of Wanda Phillips from further abuse at the hands of Karla 

Jones. (see ?R S0-51) In support, state witness Dewy Hudson,Jr. testified 

that Karla Jones entered into his home unwelcomed and unannounced to ass:mlt 

Wanda Phillips. (see RP 127) Mr.Hudson maintained that Karla Jones was the 

aggressor in this altercation and that Mr.Allen did not physically a~s~ult either 

_himselrnor Ms.Jon~ with a gun or a knife at any time.(RP114,115) Further, 

Mr .Hudson admitted upon record to making false statements against Mr .Allen 

to the investigating officer the night of this incident due to annomossity 

he ikld held against Mr .Allen. (see RP 11 6) Dewey Hudson, Jr. submitted two 

affidavits in support Mr.Allen's defense under Victim Impact Statements 

#0792898660 and #079289861 upon the record file. 

Mr .Allen contends that DNA testing under RCW 1 0. 73.170 is not akin 

to retrying his case. However, forensic evidence exists that would exonerate 

the use of this weapon against the victims. Detective Ferguson explained 

in her testimony the reasoning behind no DNA testing was conducted was to 

the fact that the crime lab was back-logged by 6 months. (see RP 88-89) At 

first glance one~ would safely assume the detective's intentions where to 

obtain DNA testing, but was under a time restraint in the interest of Speedy 

Trial Rights to the defendant. Nonetheless, if the forensic evidence could 

now be tested, the results of the tests will constitute "significant new 

information" under RCW 10.73.170(2)(a)(3) because tests will reveal possitive 

identification whether Mr .Allen or the victims be the donor of this DNA on 

the blade of State• s Exhibit One. Such evidence was unknown to the jury at 

the time of trial thllS, pro-.riding significant new information detramental 

in establishing Mr .Allen • s innocence in accordmce and pursuant to the DNA 

testing statute under RCW 1 0. 73. 170 that would demonstrate and exonerate 

Mr.Allen as the perpetrator and aggressor in this particular altercation, 
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but was as saul ted by the real aggressor and actual wielder of this weapon 

within the Hudson residence. Such defensive wounds attests to an immediate 

threat and/or self-defense. The state's assertion that conclusive DNA results 

were not needed at trial to convict Mr.Allen and Detective Ferguson's failure 

to provide nor establish legitimate findings that support the forensic's 

outside her personal beliefs and opinions denied Mr.Allen the ablility and 

opportunity to adequately defend himself at trial against baseless speculation 

that was unfounded and unsupported by the evidence at trial. In sum, Mr .Alle~' s 

DNA is on record in the Deparbnent of Corrections archives and easily ubtainable. 

IV. CONCLUSION 

Based on the above facts, the case file and the record to date, this 

Court may in its discretion grant this postconviction motion and Order DNA 

testing under RCW 10.73.170. The defendant urges this Court to use its discretio~ 

by Ordering such testing upon forensic evidence collected from State's Exhibit 

one that was used to convict Mr .Allen at trial. This motion is supported by the 

evid:mce within the record and by good cause. 

Dated this [C\~ day of July, 2012 

Respectfully Suhnitted, 

t-

STATEOF~r 
COUNTY OF ,A a/1 -· &-'V'--

I t,l J j(il1 ~ 
'~A®r.-\i-Yi% ~ 

\..Y' 
Anthony Lamar Allen,Sr.#728833 
Coyote Ridge Correction Center HB-43 
P.O Box 769 
Connell, Washington 99362 

This instrument was acknowledged before me 

on_thil? ;craay of JUly,2012. 

£.v~Jtu~~ 
No lie, in and for the 

sTATE oF Lv a& ll~/V'-/f[¢zN"'­
My commission expires: 

~< 1 -do;1C' 
-----{}-- : I 
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SPOKANE COUNlY CtERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY Of SPOKANE 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

ANTHONY L AllEN, 

Defendant. 

No. 07-1..03758-7 

MOTION TO RELEASE SWABS FOR DNA 
TESTING AT DEFENDANT'S EXPENSE 

I. SUMMARY OF fACTS 

The defendant was convicted of first degree kidnapping and second degree assault (with 

a deadly weapon) against Karla Jones, and second degree assault (with a deadly weapon) 

against Dewey Hudson. The defendant has appealed those convictions. 

More recently, the defendant filed a motion pursuant to RCW 10.73.170 to require the 

State to conduct DNA testing on evidence in the case. That motion, filed November 29, 2012 

and argued on January 18, 2013, sought to have not only the two swabs that were obtained 

from the blade of the knife tested for the defendant's DNA, but also to have the rest of the 



knife swabbed and tested. The motion was denied on AprlllO, 2013 per the Court's written 

ruling on April9, 2013. The defendant has appealed that ruling. According to the Washington 

Court's website, that appeal had a non-oral argument hearing on April 30, 2014 but a decision 

has not been issued. 

The defendant is now seeking an order allowing him to test the swabs obtained during 

the original investigation at his own expense through a private laboratory. 

II. ISSUE 

1) Whether the Court should enter an order directing law enforcement to release the 

swabs taken of the blade of the knife during the investigation of the case to a laboratory 

retained by the defendant for his own DNA analysis? 

Ill. LAW AND ARGUMENT 

Mr. Allen's current motion is different than his previous request for DNA testing. The 

previous motion sought to force the State to perform DNA tests on the knife and swabs. This of 

course imposes a financial cost on the State and uses up relatively scarce time and resources at 

the State Patrol Crime Lab to conduct the testing and issue a report. Currently, Mr. Allen seeks 

to have DNA testing done at his own expense in order to gather evidence to present a motion 

for a new trial. This motion is only seeking an order from the Court for swabs which have 

already been taken to be sent to a lab retained by the defendant. This imposes no cost to the 

State and only a minimal use of time to send the swabs. 



Even though the prior motion is still on appeal awaiting dedsion, RAP 7.2(e) still allows 

the trial court to hear post-judgment motions. The rule requires the trial court to hear the 

motion and decide the matter. If the decision of the trial court will change a decision being 

reviewed by the appellate court, then Mr. Allen would normally need to make a motion in the 

appellate court to receive permission for the trial court to formally enter its decision. In this 

case, any decision on this motion would not obviate the decision pending review in Division Ill. 

The current motion before the Court is only seeking testing of the swabs, while the motion on 

appeal also sought new swabs/testing on other parts of the knife. Even though there is some 

overlap in the issue on both motions, the ruling on one motion does not preclude an order on 

the other motion from being carried out. Be that as it may, the defendant would also willingly 

seek permission from Division should he prevail on this current motion for private DNA testing. 

Ultimately, Mr. Allen's goal is, and has been, to gather the necessary scientific evidence 

to be granted a new trial and present a more complete defense than was presented at his 

original trial. The 6th Amendment to the U.S. Constitution and due process require that a 

defendant be allowed to present witnesses and evidence. Taylor v. Illinois, 484 U.S. 400, 408, 

98 L.Ed.2d 798, 108 S.Ct. 646 (1988). "To ensure that justice is done, it is imperative to the 

function of courts that compulsory process be available for the production of evidence needed 

either by the prosecution or by the defense." ld. at 409 (citing to U.S. v. Nixon, 418 U.S. 683, 

709,41 L.Ed.2d 1039, 94 S.Ct. 3090 {1974)). 

A fundamental element of due process has long been recognized to include the 

accused's right to present evidence for his defense. See, Washington v. Texas, 388 U.S. 14, 19, 



18 LEd.2d 1019,87 S.Ct. 1920 {1967). This fundamental right has also been recognized as part 

of the state constitution. The 6th Amendment and Artide 1, section 22 of the Washington 

Constitution grants defendants the right to present relevant evidence in their defense. State v. 

Hudlow, 99 Wn.2d 1, 14,659 P.2d 514 (1983). 

Mr. Allen continues to defend himself against the charges for which he was convicted, 

and can only do so if he is granted access to evidence to support his daim that he is innocent of 

these charges. DNA evidence is powerful testimony to both courts and juries. A favorable 

result from testing the evidence in this case may be what finally dears Mr. Allen's name. 

Mr. Allen's request should be granted because it places almost no burden on the State, 

unlike a motion under RCW 10.73.170. In this case, more than one swab was taken from the 

blade of the knife, so a swab can be sent to the lab of Mr. Allen's choosing at his expense 

without costing the State any evidence, should it choose to conduct testing of its own at a later 

date. The cost to the State is negligible, but the gain in protecting Mr. Allen's right to produce 

evidence on his behalf is immeasurable. Should the Court grant Mr. Allen's motion, an order 

can be drafted once he has retained a laboratory to conduct the testing for the police to release 

a swab to that laboratory for testing. Independent testing is often undertaken for DNA, drug 

analysis, and many other forensic tests. It is a relatively common practice for samples to be 

packaged and mailed to independent labs, so Mr. Allen's request is not unduly burdening the 

"system". 



,. 

Mr. Allen respectfully requests that this motion be granted and he be allowed to have 

DNA testing conducted, at his own expense, on a swab taken from the blade of the knife. This 

will protect his rights and allow him to continue to defend himself against these charges. 

Respectfully submitted this __ day of May, 2014. 

John Stine, WSBA #26391 
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